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PROCEEDI NGS

8:11 a. m

PRESI DI NG MEMBER DOUGLAS: Wl cone to the
prehearing conference for the conplaint against and request
for investigation of Cal CERTS. | am Comm ssioner Karen
Dougl as; | amthe Presiding Menber of this commttee that
was appointed to oversee this matter. To ny left is
Kourt ney Vaccaro, the Hearing Advisor.

(Tel ephone line interference.)

PRESI DI NG MEMBER DOUG.AS: Everyone on the phone,
if you are not on nute please, please hit "nute" because we
hear static right now.

To my right, ny advisor, Jennifer Nelson, and to
her right is Galen Lenei, also ny advisor.

| wanted to note that Comm ssioner Andrew
McAl lister is also in the audience today listening in on
t oday's proceedi ngs.

Wth that et me ask the parties to introduce
t hensel ves, beginning with the Conpl ai nants.

MR. HADDOCK: Good nmorning. M nane is David
Haddock, appearing on behalf of Erik Hoover and Patrick
Davis. M. Hoover is here to ny left and to his left is
Patrick Davis. M. John Flores of Valley Duct Testing who
is not a party to this proceeding is also here on ny right.

PRESI DI NG MEMBER DOUGAS: Thank you. Cal CERTS?
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MS. LUCKHARDT: Jane Luckhardt from Downey Brand
on behalf of Cal CERTS. To ny right is Shelby Gatlin, also
f rom Downey Brand.

To nmy left from Cal CERTS is M ke Bachand and
Charlie Bachand, | need to nake sure and get the order
right, both from Cal CERTS. W also have other folks in the
audi ence as well. Thank you.

PRESI DI NG MEMBER DOUG.AS: Thank you. Let ne
| ook. Is the Public Adviser here, Jennifer Jennings?

Jenni fer Jennings is here today.

And with that let me ask if there are any
representatives of public agencies or public officials in
the roomor on the phone?

(No response.)

PRESI DI NG MEMBER DOUGLAS: Very well. In that
case let me turn this over to the Hearing Oficer.

HEARI NG OFFI CER VACCARGC  Thank you. Good norni ng
everyone. | think you have the honor of, at |east for ne,
being the only proceeding that 1've had that started at 8:00
a.m or close to 800 a.m |It's a pretty full house this
nor ni ng, which is good. It suggests that everyone is
prepared and has great interest.

| think with that 1'Il start by ensuring that
t hose of you who haven't participated in Energy Comm ssion

proceedi ngs before and those of you who have understand what
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today i s about and what it's not about.

Today i s about housekeeping. This is about
organi zation to ensure that we have a very efficient and
orderly hearing this Friday. | think you will notice there
is only one day scheduled for a hearing. That neans that
ef ficiency, organization and good preparation are going to
be in order.

W are going to discuss that a little bit as we
tal k about the proposal for w tnesses and wi tness testinony
because ny rudinmentary math tells nme that the projected tine
lines put us well over one day. W need to tal k about that
alittle bit.

Bef ore we get there, though, | think thanks are
certainly in order. The parties were asked to provide for
the Commttee a statenent of facts and | egal issues that are
going to guide the Conmttee's determ nation. W received
very concise, very clear and | think very pointed statenents
fromthe parties. | think that is going to assist the
Comm ttee in understanding the testinony, understanding
what's before themand swiftly issuing a decision in this
matter.

Al so thank you to staff. W'IlIl discuss sone
issues with the staff a little bit later. But we did ask
staff to identify persons nost know edgeabl e about the

Comm ssion's HERS program identify those individuals and
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make them avail able for this Friday's hearing.

Staff is not a party to this proceeding, which is
why they were ordered and directed to be here on Friday. |If
you have questions about that | think M. Dennis Beck is
sonewhere in the audi ence on behalf of Conm ssion staff. |
bel i eve he m ght have some questions for the Conmittee as
well. W'Il get to those in short order. But | just wanted
to make sure everybody understands the lay of the |and. The
parties are at the tables; staff is not. Staff is not a
party. Staff will be available to give testinony during
Friday's proceedi ngs.

So for the first time ever | have an interesting
pre-proceedi ng disclosure to nake. [It's not ny own, | do
this on behalf of sonmeone else to ny right, Jennifer Nelson,
Comm ssi oner Dougl as' advisor. She informed nme before
today's proceedi ng that she has recently had a hone
i nspection done and it was performed by individuals that are
affiliated wwth Cal CERTS. Now I aminforned by Ms. Nel son
that these raters are not the Conplainants. That in fact
she has no personal know edge and didn't really have much
interaction with those raters, has no bias, no opinion, no
sentinment with respect to raters or Cal CERTS.

However, it is very inportant that we make that
di scl osure because al though Ms. Nel son, the Commttee and |

believe that there are no conflicts and there are no issues

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N L O

before us with respect to Ms. Nel son's experience, the
parties may not share that view. And in that instance |
think we do need to hear from you.

| want to circle back and address that, | think,
just in a few nonents so that you have sonme tine to refl ect
if there are any questions or thoughts that you m ght have,
sonmet hing that you m ght want to pose to Ms. Nel son that we
can get there in a few mnutes. Unless off the top of your
head, M. Haddock, and Ms. Luckhardt, you already have sone
t houghts or questions that you think are pertinent that
woul d all ow you to decide at this nonent if you have any
guestions or concerns with Ms. Nelson participating in this
proceedi ng. So, M. Haddock, do you need sone tine or do
you have a --

MR. HADDOCK: | prefer to take sone tinme, please.

HEARI NG OFFI CER VACCARO  Ckay. Ms. Luckhardt?

M5. LUCKHARDT: |'d like to confer with ny clients
as well, thank you.

HEARI NG OFFI CER VACCARO Ckay. So | think, |
think for the purposes of our discussion this norning, which
is really procedural, we can nove forward. And then take a
brief break, allow you to confer with your clients, think
about it and then nove forward. There is nothing
substantive that we're doing at this tine.

So | think that brings us directly to the issue of
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proposed witnesses. Here is how | envision Friday's
proceedi ng. W have a conpl aint and request for

i nvestigation that was brought by the Conplainant. The
primary burden of proof is theirs. The case in chief needs
to be brought by the Conplainants. Cal CERTS can respond to
and defend agai nst that.

So we have sort of a bounded universe of what the
topics and issues are in terns of what is going to be
presented in testinony, what's going to be responded to and
def ended agai nst.

So | think what 1'd |like to understand, and I'|
hear fromeach of you in turn is, M. Haddock indicated he
needs about two hours, give or take, that includes sone
cross, and then naybe a little bit nore to ask questions of
staff. Cal CERTS has a tine line and a great nunber of
Wi tnesses that far exceeds the tine allotted for the hearing
on Fri day.

So | think I'd like to hear a little bit about
that, probably nore so from Ms. Luckhardt than anyone el se,
what the necessity is, perhaps, of having so many w t nesses.

If in fact there m ght be cunulative testinmony. |If it is
really unique testinmony. | understand in your footnote to
t he prehearing conference statenent that you' re envisioning
a panel. Perhaps a panel is useful, perhaps not.

| think 1'd like to understand a little bit how
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you all see Friday going. Because right now the Commttee
is not inclined to extend that hearing date beyond Fri day,
nor is the Commttee inclined to be here until eight, ten,
twelve o' clock at night. So |I think we need to have a
realistic perspective of how things are going to proceed on
Friday. W'Ill begin with M. Haddock, we'll then hear from
you, Ms. Luckhardt.

MR. HADDOCK: If | could just ask a prelimnary
guestion about the bounded universe that you had nenti oned.

We have sone concerns about what that universe is.

Qur conplaint raises two fairly narrow procedural
guestions. And the concern that | have is that the
Comm ttee not view this proceeding as a general appeal of
t he decision that was made by Cal CERTS about the
decertification. Qur intention was not to focus on every
detail of whatever errors are alleged that they have nmade as
part of their HERS rating process.

And so it would be helpful for me to know, is this
bounded in terns of focusing on the questions that are
raised in the conplaint and the reasonabl e rel ated questions
that were raised by the answer or are we goi ng beyond t hat
to | ook at the reasons why ny clients were decertified, for
exanple. I'mnot sure that's strictly relevant to the
guestion that was raised in the conplaint.

But noving on -- | don't know if you want to dea
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with that now but --

HEARI NG OFFI CER VACCARGC: | can answer that right
now. The answer is, the fornmer. It is bounded by the
al l egations of the conplaint. And the answer in the
conpl aint does not question the findings. As | understand
the conplaint, the conplaint is focused on the process. And
| think that's what the focus is, not going into each and
every rating and the data that pertains to each and every
rating and home that was inspected. So | think it is the
former in terms of the way you posed the question and not
the latter.

M5. LUCKHARDT: May | respond to that?

HEARI NG OFFI CER VACCARO  You certainly may.

M5. LUCKHARDT: Because | don't think that you can
tal k about process and rights w thout |ooking at fraudul ent
practices. | think it would be inpossible to conduct an
eval uati on of process w thout understandi ng whether the
actions that were taken were clearly fraudul ent. Because
you have no vested right if the action -- if what you're
doing is creating fraudulent ratings. Therefore, | think it
is inmpossible to evaluate sinply process w thout |ooking at
the underlying facts of the situation.

One of the questions that M. Haddock poses is
whet her these raters were treated differently than other

raters. Wiy were they decertified where others were just
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given a warni ng and subject to additional QA? And the
answer to that lies in the ratings that were submtted under
sworn testinony to be truthful and accurate.

And it is inportant to understand that there is no
way that those ratings could have been submtted as truthful
and accurate. They are clearly fraudulent. And in order to
take that into account you have to establish the facts, the
facts that they are fraudulent, and that will take going
into sone of the detail. Not all of it but sonme of the
detail to establish that.

HEARI NG OFFI CER VACCARO |'m not certain that
agree with you. | certainly understand the position that is
bei ng advanced by your client in that the starting point for
you is the allegation that there were fraudul ent
submi ssi ons.

Whet her or not there were fraudul ent subm ssions |
think is not critical to the issue of whether or not we're
dealing with state action, whether or not process was due,
what the extent of process should have been if in fact it
was due. So you are not going to be precluded from maki ng
your offer of proof on what you think some of the
foundati onal issues are that led to the process of
decertification.

But there is, | think, a very big difference

bet ween that and going into each and every hone that was
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rated and di scussing each of the findings that were rel ated
to each hone that was rated. | think there is a large
distinction. |If you want to discuss that further we
certainly can but you are not precluded from maki ng your
foundati onal points and foundati onal assertions that support
your client's position.

M5. LUCKHARDT: W were not intending on going
into every home; we were going to pick like three. And we
were intending to showthe -- we intended to show sone of
the specific points which clearly show fraud. W had no
intention of going through each and every eval uation for
each and every honme that has been done. So no, we are not
intending to do that. So if that is what your concern is,
that's not where we were going.

But we do believe it is critical to show the
egr egi ousness of the violations because we need to show
these raters -- and that is in fact one of the questions
that M. Haddock has posed is why were these raters
decertified? How was that decision made? In order to
determ ne whether that decision was proper or not you have
to understand the egregi ousness of the violations.

MR. HADDOCK: Could I comment on that?

HEARI NG OFFI CER VACCARC Wl l, you can after
do.

MR. HADDOCK: Ckay.
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11

HEARI NG OFFI CER VACCARO  Understood and | think
appreciate that you clarified that you are going to use just
a subset of exenplars and not give us the entire universe.
Because the answer in the declaration is pretty thick and
has a | ot of supporting docunentation so |I'mglad that
you're going to cull that down.

And yes, you're free to nake those presentations
on Friday. To the extent that it seens like it's
di m nishing returns or repetitive or curnulative we'l|
certainly let you know. But otherwi se, that is part of your
case and you are entitled to make the case that you believe
is inmportant to defend your client. M. Haddock?

MR. HADDOCK: We were not asking the Conmmttee to
make a finding about whether ny clients nade particul ar
errors in their ratings. Respondents characterize it as
fraud. Qur intention is not to try that issue here and |

don't think it's necessary for the Commttee to resolve the

guestions that we have put before it. So | just wanted to
make that point. | don't knowthat it's relevant. But |
thought it was -- especially when the question is conserving

the resources of the Conmttee and finishing our hearing on
time. | thought that one be -- nay be one useful way to
l[imt the anmobunt of time that's spent.

HEARI NG OFFI CER VACCARO  kay, understood, thank

you. | want to switch back to you, Ms. Luckhardt, just on
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12

t he nunber of witnesses and the timng and to -- you know,
my math could be wong in terns of what | calculated. And |
know you just gave estimates and | understand they are total
bal | parks and it is better to be conservative than to
undercut. But it |looks like an awful lot of tinme
potentially for witness testinony. Not just -- and you
identified the categories of w tnesses.

But | woul d encourage you -- and you don't have to
answer this, it's really just making a request -- to think
about whether or not you truly need all of those w tnesses.

| f some witnesses can, you know, say the same things that
soneone else mght, if you really do need each of them just
try to work on not giving us repetitive, cunulative
information, we really will get it the first time, and
trying to find a way of making this efficient. Because |I am
serious that we are not continuing the hearing date and we
will not be in here at night tinme. And so everyone is
encouraged to be as efficient as possible in presenting
t heir cases.

M5. LUCKHARDT: That's fine. W brought or are
presenting all of the different people who had specific
interaction with these particular investigations. And just
as staff has offered the full range of folks who have
experience and specific know edge, we are doing the sane

thing. Because we do not know exactly what questions
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M. Haddock will have and we wanted to be sure that we had
all the people in the roomwho m ght be able to answer the
guesti on.

Because we too want to be done on Friday. It is
in our interest as well to keep this hearing to a reasonabl e
anount of tinme and have this issue resolved pronptly. So it
is in our interest to do that and we do agree with you. On
the other hand, we feel it is inportant to have the people
here Friday who can answer the questions.

HEARI NG OFFI CER VACCARG  Thank you for that
answer. It clarifies. Again, | understood that you were
bei ng conservative and ensuring that you were covering al
bases. | just didn't know if the intent was that you were
putting everyone up or if you were just naking sure that you
were conpl etely protected and covered and abl e to address
anything that mght arise on Friday. It sounds like that's
pretty nuch where you are.

M5. LUCKHARDT: Correct.

MR. HADDOCK: May | nake a comment about
W t nesses?

HEARI NG OFFI CER VACCARC  Yes, M. Haddock, yes.

MR. HADDOCK: I n our prehearing conference
statenent we had listed a few witnesses, M. Hoover and
M. Davis and M. Flores, but we had reserved the

opportunity to call and exam ne the w tnesses that Cal CERTS

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

14

had put forward. W didn't specify those and that was

mai nly because | didn't presune that | could require themto
appear here. But given that they are planning to appear we
would Iike to directly exam ne the Cal CERTS panel as well as
at | east a couple of the Energy Conm ssion experts.

And so | -- because | didn't know who woul d be
avai lable I haven't put an estinmate about what the tine
woul d be. But | would expect that the Cal CERTS panel woul d
take a bit nore than an hour and maybe 20 minutes with the
Ener gy Comm ssion staff.

HEARI NG OFFI CER VACCARO. Let's address each of
those in turn. W'Ill start with your request for direct
exam nation of the Cal CERTS panel. Again, it wasn't
presented in the prehearing conference statement. | don't
know that it's anything that Ms. Luckhardt has had
opportunity to consider but you get to consider it now.

Do you have thoughts, objections, problenms with
that and if so, let's hear it. Generally, of course, you'd
have the right to cross-exanmine. But if you're looking to
make them part of your case in chief, correct, just as you
woul d your own w t nesses?

MR. HADDOCK: That's right. And we did state it
generally in the prehearing conference statement. W just
didn't specify their nanes because |I didn't know who woul d

be avail abl e.
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M5. LUCKHARDT: We assuned that M. Haddock woul d
use them for cross-exam nation since we are offering them as
our direct witnesses. It does conme as a bit of a surprise
that he wants to offer themas his direct, as part of his
di rect case.

HEARI NG OFFI CER VACCARC: Wl |, you know, what
i npedi ment is there, M. Haddock, to your eliciting the
testimony or asking the questions that you want to ask of
these witnesses but doing it on cross-exani nation?

MR. HADDOCK: Well my concern is that we haven't
had essentially any fact finding in this case. W haven't
had an opportunity to request docunents that have been
provi ded or have any deposition testinmony. And so we don't
know what, what facts they have that they can discl ose.

And ny concern is that if on nmy cross-exam nation
| amlimted to the subjects that Cal CERTS and their counsel
want to tal k about we won't be able to get into the issues
about process, about policy, about the way Cal CERTS operates
its quality assurance program |If they are focused only on
their issues, the ones that nmatter to our case won't cone
out. And will never conme out because we have had no fact
finding opportunity so far.

M5. LUCKHARDT: You know, | find it surprising
that he says he hasn't had an opportunity for fact finding

because we submtted a stack of docunents in response to
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your request for information, in addition to the docunents
we provided in our answer. And so for himto say that he
hasn't had an opportunity, for M. Haddock to say that he
hasn't had an opportunity for fact finding, | find, frankly,
not credible in this instance.

You know, depositions are not sonething that is
standard for this comm ssion. So just as he has not deposed
our witnesses we have not deposed his either. That's just
the way it works. This is an adm nistrative hearing, it's
not a court proceeding. And so, you know, | don't think
that he is in any different position than any other party.

MR HADDOCK: It's one --

HEARI NG OFFI CER VACCARO  Here's what can happen
right now and here is what is not going to happen is the two

of you could do sort of a back and forth on this and that is

not the goal of this process. | think we understand your
position and your request. | understand what M. Luckhardt
is saying. That one for the nonent we will take under

subm ssion and return to before we finish today's
pr oceedi ng.

| think I will say, though, perhaps with a
different bent. This is an adm nistrative proceedi ng. But
for any party to any proceeding at the Energy Comm ssion,
when in doubt, if there is something that you want, if you

are not sure, the better approach, | think, is to not wait
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until the eve of trial or eve of a hearing, ask it in
advance.

And so whet her or not you could have had sone sort
of limted discovery, what that m ght have been, whether or
not you coul d have subpoenaed w tnesses and the |ike,
unfortunately those aren't issues to be decided now, those
are issues that could have been decided a week or two weeks
ago. So it does put the Conmittee in a somewhat difficult
position because hal |l marks of the proceedi ngs are al ways
full and fair proceedings. Wat you say resonates. On the
other hand it also resonates that there hasn't been a prior

request to issue the subpoena or to engage in the discovery.

So we will revisit the request and give you a
determnation in just a little bit. | think I want to think
about it alittle nore. | think the Comm ssioner mght al so

want to weigh in on that. But at |east we understand what
the positions of the parties are.

But in any event, the Cal CERTS witnesses will be
avai l abl e for cross-exam nation. And certainly based on
what Ms. Luckhardt represented nonents ago about sonme of the
foundati onal issues that they'd |ike to present and her

representation that these were individuals that were

involved in the investigation, | suspect that many of the
things that you just raised will be within the scope of the
testinmony given by themand that you will have an
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opportunity to cross on the very issues that you believe are
i mportant.

MR. HADDOCK: That's my only concern is that we be
-- you know, we have the opportunity to ask the questions
that are inportant to us. And so if the scope of the cross-
exam nation is broad enough to let us do that then | don't
have any objection to that.

HEARI NG OFFI CER VACCARO  kay so we'll cone back,
we' |l come back to that with sone sort of determ nation from
the Conmittee.

Let's go to the second part of what you had raised
a while ago, M. Haddock. You asked about direct
exam nation of Cal CERTS panel but you al so nmentioned an
interest in asking questions of staff. Cal CERTS has al so
expressed the very sane interest.

M. Beck, if you wouldn't mnd comng to the
podium |I'mgoing to put you on the hot seat just for a
monment. But | think this will help us all have an
under st andi ng.

The Committee's goal in directing persons nost
know edgeabl e fromstaff to appear is to be able to answer
sonme of those questions that neither party really has the
information, it's really information that resides with
staff. And also to be able to clarify for the Conmttee any

guestions/concerns that the Commttee m ght have in general
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regardi ng the HERS programor in particular with respect to
this conpl ai nt proceedi ng.

You did an admirable job of identifying so nmany
people that are available to testify. Again, staff isn't a
party and | know that was sonething that you wanted to
understand and know what's staff's role is. Staff has been
called to present testinobny as a witness or as W tnesses.

| envision a panel approach. The Committee did
indicate that an informal process m ght be appropriate for
this proceeding. | think a panel of staff wi tnesses to be
able to answer questions. Again, it's not going to be
adversarial with respect to staff. They are going to be
asked questions and answering questions, | think, fromthe
parties and the Conmitt ee.

So | guess what | would like to hear, first of
all, any concerns or problens with staff appearing as a
panel ? Allowi ng M. Haddock to ask his questions, allow ng
Ms. Luckhardt to ask her questions of the panel, and then
having the staff available for any questions of the
Commttee. W'I| start with you, M. Haddock, we'll go to
Ms. Luckhardt then we'll hear fromyou, M. Beck.

MR. HADDOCK: | have no concerns about them
appearing as a panel. The outline that you described would
be fine for us.

MS. LUCKHARDT: W al so have no concerns.
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HEARI NG OFFI CER VACCARO  Ckay.

MR BECK: | think that would be fine in a
situation where we are all up there and there may be a
guestion that is posed to one staff nenber and that staff
menber realizes that it could best be answered by anot her
staff nmenber. So I think that that would nmake for a nuch
nore efficient questioning of staff and getting at that
i nformation.

HEARI NG OFFI CER VACCARGC  Ckay, thank you. And

with that I think it's inportant to note that the Conmttee

| eani ng - -
(M. Beck started to step away fromthe podium)
HEARI NG OFFI CER VACCARO Oh pl ease don't go yet,
M. Beck. (Laughter). | have another question and then

think you had indicated just before we opened the proceedi ng
that you m ght have a question for the Conmttee as well.

The |l eaning of the Conmttee at this point is to
have that panel conprised of technical staff. | note that
you identified yourself, M. Beck, as a potential person
nost know edgeabl e and you al so identified Comm ssion
Counsel 1V, Dick Ratliff as another individual.

My concern is that those are attorneys. And |
think that the proceedi ngs woul d be better served by not
having the attorneys opine and weigh in on issues relating

to the HERS program and instead | eave that to the technical
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staff. But if there is sonmething in particular that you
believe you or M. Ratliff offer that nakes your
participation critical or inportant | think the Cormmttee
would Iike to hear that. But the leaning is to perhaps have
them avail able on call if necessary but that really |eave it
to the technical staff that have been identified.

MR. BECK: In giving all of those nanmes we wanted
to give the Commttee the wi dest array of expertise that we
could. W weren't sure precisely on which issues the
Commttee mght want input fromstaff. So for exanple, we
weren't sure if the Conmttee would want input on what the
t hi nki ng of the Conmm ssion or what staff was when the
regul ations were initially adopted and what the thought was
behi nd what the schenme should | ook Iike. Sort of an intent-
type of situation that may or nay not be relevant to the
Commttee. So that was our thinking in doing that.

Certainly that's why M. Ratliff is there.

M. Ratliff was the attorney who handled the initial
adoption of the HERS regulations, its first iteration. And
| have had sone interactions with the HERS regul ati ons for
the last three or four years; | have been the primary
attorney in that.

And | certainly agree with the Committee that we
woul d not want to and | don't think it's a staff attorney's

pl ace to weigh in on what our |egal opinion is about what
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the statute or the regulations say or don't say and what due
process does and does not require. That's for, obviously,
the Committee and the deci sion-makers and whi chever
attorneys the Conmittee is working with on the deci sion-
maker side to do. But only to be able to provide whatever
factual or foundational information m ght be needed.

| notice in the prehearing conference there was
per haps a question for nme on the foundation of docunents.
It's probably not necessary considering the relatively
informal rules of evidence that are applied in
adm ni strative hearings as opposed to a court hearing.

So we woul d certainly abide by whatever w shes the
Commttee had in terns of having the attorneys -- we can
sinply -- what | mght suggest is that when we have the
panel that M. Ratliff and | sinply be available in the
audi ence to cone up and that the panel consists of whatever
the Commttee and the parties believe are the nost rel evant
staff people. And of course the staff people that we have
identified are M. Pennington, Ms. Geisler and M. Holl and.

HEARI NG OFFI CER VACCARO  Thank you. M. Haddock
do you have any comments about the conposition of the
pri mary panel being technical staff with M. Beck and
M. Ratliff accessible and avail abl e as necessary?

MR. HADDOCK: My comment is that it sounded j ust

fine to nme. It sounds like the best way to do it. W have
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no concerns about it.

HEARI NG OFFI CER VACCARO  Ms. Luckhardt?

M5. LUCKHARDT: | think it would be inportant to
have M. Ratliff and M. Beck available. There is one
docunent that is an exhibit, it nmay be an exhibit for both
parties, that has to do with M. Beck's January 11th, 2012
letter to M. Haddock that -- there may be questions about
that. But | knowit's an exhibit for both parties so |
think it's inportant to have hi m here.

| think also the intent of the program Because |
think that is also an inportant question because it relates
back to whether this is a public programand a public
entity-driven program which requires higher |evels of due
process than those conducted by private conpanies. So |
think it will be inportant, although short. And having them
in the audience and cone up and can answer a question or two
is all | have in m nd.

HEARI NG OFFI CER VACCARO  kay, thank you.

MR. BECK: May | make one recommendati on, havi ng
been involved in one prior HERS-rel ated admi ni strative
enf orcenment proceeding. That perhaps in terns of the
docunents that each side is planning on introducing and
havi ng people there to authenticate, perhaps the parties
before Friday's hearing could discuss anongst thensel ves

whi ch docunments they are planning on entering into evidence

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N L O

24

and agree on which ones they don't need to lay any
foundation for. And they could have a stipulation that

t hose docunents be -- are authenticated and can be entered
into evidence quickly.

HEARI NG OFFI CER VACCARO. You're a mnd reader
because we were going to cross that bridge in short order.
And | think that's exactly -- it's an excellent suggestion
and we are headed there.

| think right now the good news is we do know all
of the docunments that the parties intend to offer and have
admtted into evidence. But whether or not we need to spend

i nordi nate anmpunts of tine on foundation and the like is

sonething that we'll be discussing in just a nonent.

MR. BECK: | have one additional question on
behal f of staff. | don't knowif you'd |ike ne to address
that later or at this point. It regards ex parte

conmuni cat i ons.

HEARI NG OFFI CER VACCARO  Now i s good.

MR. BECK: As the Hearing Oficer said, staff is
not a party but we are also not advising directly the
Commttee. So nmy understanding is that in ternms of ex parte
comuni cati ons on which side of the wall, so to speak, staff
is going to be on, it's going to be on -- not on the
Comm ttee side but on what would be the party side.

So ny understanding of staff's role at this point
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is that we should not be communicating directly with the
deci sion-makers in this matter outside the context of a
public setting. And also that in terns of comrunications
with the parties. There are no ex parte restrictions and
that we nmay communi cate with either side wthout
restriction.

HEARI NG OFFI CER VACCARO. | notice M. Lene
rolling in his chair over here. So before | answer | just
want to doubl e-check if there is a coment.

Thanks for your patience. | think you stated it
exactly correctly. That yes, you should not -- no nmenber of
staff should be having any contact or discussing this matter
with any of the decision-nmakers. That would be, of course,
t he Conmi ssioners, their advisors and ne.

But there is no obvious constraint on staff being
able to communicate with the parties. So if soneone has an
objection or believes that that's incorrect, certainly be
happy to hear. But | amnot aware of why the ex parte rules
woul d apply to a non-party for comrunications with parties.

MR. BECK: And also just for the record. This is
the assunption that staff has adhered to since the conplaint
was filed. W have not -- staff has not had conmunications
with the Comm ssioners or the Hearing Officer in this -- on
t he substance of these matters.

HEARI NG OFFI CER VACCARC: Does anybody have
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anything to add? | notice there's sone body shifting and
sonme interesting body | anguage out there. But otherw se
that's the way that we see it.

M5. LUCKHARDT: That's fine. W have just been
| ooking for clarification on that for a couple of nonths so
it's great to have it.

HEARI NG OFFI CER VACCARGC: On the tel ephone, we
have a paused nonent in the proceedi ngs because | think
M. Beck well may have anot her question for ne but he's
conferring with a colleague at this nonment. M. Beck?

MR. BECK: Staff just had a concern -- just wanted
to make -- making sure that, again, M. Ratliff and | were
avai l abl e to answer questions. And | did assure himthat --
how we discussed it. That M. Ratliff and | would indeed be
avai l able to ask (sic) any questions. W would just not be
part of the initial panel that was the subject of
guesti oni ng.

HEARI NG OFFI CER VACCARG Correct. Thank you.
Yes. Well, M. Beck probably could do ny job a bit better
than | do it here but he did foreshadow for us the next
topic, which goes to the exhibits and the exhibit lists.

Again, thanks to the parties for follow ng the
directive. For providing those exhibit lists in advance.

| believe Ms. Luckhardt has two additions to the

Exhibit List that was distributed. M understanding is that
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Respondent would like to offer or at |east have included in
the exhibit |ist docunents that they would nark as
Respondent's nunber 249 and 250, which are two enail s.

It is ny understanding, M. Haddock, that just
before we began this nmorning Ms. Luckhardt made you aware of
t hese two docunments. Do you have copies of thenf?

MR HADDOCK: | do.

HEARI NG OFFI CER VACCARO  Ckay.

M5. LUCKHARDT: | have a question on M. Flores,
since it seens like we're noving off of witnesses. As to
the intent behind the offering of M. Flores as -- is it
your intent to offer M. Flores as an expert in this
pr oceedi ng?

MR. HADDOCK: Well going back generally from what
t he prehearing conference statenent | ooked like. It |ooked
to me, and based on the docunents, that there was going to
be a | ot of discussion about the individual ratings at
homes. And so M. Flores would be offered as an expert to
testify on -- inrelation to that, other errors that the
Cal CERTS raters had nade in evaluating those hones.

If the scope of the hearing is going to be
narrowed and not go into a lot of detail relating to those
particular errors then I"'mnot sure M. Flores' testinony is
going to be required at all.

HEARI NG OFFI CER VACCARO  kay, fair enough. And
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really this isn't the time that M. Haddock has to do an

of fer of proof or prove the qualifications of his wtnesses.
Just as you have identified your potential w tnesses he has
identified -- M. Haddock has identified potenti al

W t nesses.

And as we get to the hearing and before there is
testinmony | think that's the tinme for objections or
requiring, if in fact someone is going to be offered as an
expert as opposed to just a percipient wtness, ensuring
that they are qualified to give the testinony that they are
going to give. | nmean, does that satisfy your, your
curiosity?

M5. LUCKHARDT: It does, thank you very much. And
since he could potentially be a witness then we would |ike
to add to our exhibit list. 249 would be the email dated --
emai| fromJohn Flores dated April 11th, 2011 -- 2012, sorry
about that. April 11th, 2012. And 250 woul d be the enai
dated Cctober 14th, 2010. And that is fromJohn Flores to
Mark W ese.

HEARI NG OFFI CER VACCARO  Thank you. And |I'm sure
you al ready have this on your list of to-dos but if you
woul d pl ease go ahead and just serve that via email and
ensure that those get docketed as well. Then we have all of
t hat housekeepi ng taken care of and a clean record in terns

of what you're hoping to offer and have adm tted.
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Wi ch brings us, | think, really to the heart of
what M. Beck was saying. W have, not an unreasonabl e
anount of exhibits for Friday's proceedings, but there are
enough that it could take quite a bit of tinme going through
the typical process of |aying foundation, authentication,

t he various objections that could be raised to exhibits.

And what | would like to explore or understand is
whet her or not the parties have had the opportunity to
engage in any di scussions about potential stipulations.

That doesn't -- and when | say "the stipulations” | really
mean on just the adm ssibility and the docunents being
adm tted, not whether you agree with the content of it.

Per haps there are sone docunents that you find
aren't relevant or are legitimately objectionable. Not just
because you are being oppositional but because they truly
are objectionable. But | can't imagine that every single
docunent is. So let's tal k about where you are, where you
have been and where the Cormittee m ght wish for you to go
before we convene Friday at 11:00. W'I| start with
M . Haddock then we'll hear fromyou, M. Luckhardt.

MR. HADDOCK: We have not conferred so far. |I'm
open to maki ng those sort of stipulations about -- | did
notice that we have a fair anmount of duplication in the
exhibits that each side is putting forward but there's sone

things that don't overlap. But |I'd be open to neeting with
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Ms. Luckhardt and com ng up with sone stipul ations,
especially with regard to adm ssibility.

HEARI NG OFFI CER VACCARO  Ms. Luckhardt?

M5. LUCKHARDT: Yeah. W have -- we put in our
prehearing conference statenent that that was our desire as
well was to agree on what exhibits could conme in wthout
foundation. And in fact |1've gone through M. Haddock's
proposed exhibits and | only have concerns about four of
them And so | think there's a -- it would be nmy feeling
that there's an awful lot of information here that we don't
need to go through the process of authenticating.

HEARI NG OFFI CER VACCARO  Ckay. Then the
Comm ttee woul d ask that between now and Friday at 11:00, if
you can get that reduced to -- an oral agreenent is fine, it
doesn't need to be reduced to witing. You could certainly
enter the stipulation into the record on Friday. But I
think that would nmake it, | think, so nuch nore effective
and productive for everyone on Friday.

| think now we're at the point of, we've had the
hearing, we're | ooking at next steps. | nean, of course the
Committee is required to issue a Proposed Decision. But
what woul d be very hel pful to that, to preparing the
decision, | think would be post-hearing briefs. | am not
al ways a fan of post-hearing briefs. Sonmetinmes |I find that

all they do is tell us what people told us they thought they
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were going to tell us and they don't exactly get to what we
hear d.

| think in this case there are sone very critical
factual and | egal issues that the testinony is going to sort
of crystalize and put in, | think, better perspective. So
we woul d |i ke post-hearing briefs fromthe parties.

| think for those to be useful to anyone they
shoul d be infornmed by the hearing transcript. Now I think
we do like to nove fairly swiftly and we ask the court
reporters to produce those as quickly as they can. But that
certainly doesn't nean next day service and in nany
instances it could be a week to even two weeks dependi ng on,
you know, what's done and how substantive the hearings are.

So what | would like to propose to the parties for
di scussion is a briefing schedule that has the parties
submitting post-hearing briefs no |ater than seven cal endar
days, maybe seven busi ness days, after the Energy Comm ssion
posts the hearing transcript. | think that is sufficient
time to draft a brief. But if that gives anybody major
heartburn | think we'd |ike to hear about that now.
M. Haddock?

MR. HADDOCK: | don't have any concerns about that
schedule, | think that would be fine.

HEARI NG OFFI CER VACCARO. Cal endar versus busi ness

days? Because there is a difference.
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MR. HADDOCK: Yes. Business days woul d be
preferred.

HEARI NG OFFI CER VACCARO  Ms. Luckhardt?

M5. LUCKHARDT: We will proceed to draft prior to
receiving the transcript and then add the transcript
citations and stuff post receiving it so we can do that as
well. | think that seven business days is nore realistic.

And | am al so hoping that you will be -- that it
won't just be a general brief. That you will be providing
us with the issues you would like us to brief. Oherw se
we'll brief it. But if you know specifically what you woul d
i ke and can provide us that direction at the end of the
heari ng that woul d be very hel pful, of course, in focusing
on the issues you' d like us to focus on. Because otherw se
you probably will get what we told you in the hearing,
agai n.

HEARI NG OFFI CER VACCARO  Your point is well made.

And | think if you have had any experience at all with

wor ki ng with Presiding Menber Douglas, you will get a sense
of exactly what it is that the Commttee is seeking. And so
| think, of course, we need the hearings to take place, need

to digest just a bit what we heard, to be able to give

meani ngful instruction. But yes, sonething will issue in
witing and it will also, you know, nmake cl ear the seven
busi ness days after the transcript is posted. | know that's
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slightly anbiguous but | think it's fair and reasonabl e.
And trying to pinpoint an arbitrary date right now | think
woul dn't be workable for anyone.

M5. LUCKHARDT: W woul d just ask that that
direction cone significantly in advance of the seven days
fromthe transcript, if we can

HEARI NG OFFI CER VACCARO. Understood. So | think
that gets us directly nowto the issue of the timng of the
decision. | think | am hoping that the parties have | ooked
at the regulations that pertain to the Comm ssion's
conplaint and investigation proceedings. And if so you'l
notice that there is a deadline within the regul ations for
t he i ssuance of a Proposed Decision by the Commttee.

Wth a hearing conducted on May 11th, 21 days
after that would be June 1st. That's what the regul ations
anticipate for a decision. However, as we sit here today, |
think the Conmttee is of the opinion that that is really
not enough time to get out, | think, a well-crafted,

t hought ful decision that takes into consideration not only
what transpired at the hearing but also your hearing briefs.

(Tel ephone line interference.)

So what the Conmittee is going to do, and the
Presi ding Menber of course has this authority under the
regul ations, is extend that deadline by -- | think 14 days

is probably reasonable yet I"'mgoing to | et Comm ssi oner
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Douglas tell ne if 14 days is truly reasonable. But |I'm

| ooki ng at instead of June 1st for the issuance, June 15th.
But because | amnot the only one involved in the crafting

of the decision I'll |et Conm ssioner Douglas tell nme if

that -- if that's reasonable or if it mght be nore prudent

to extend that by anot her seven days and nake June 22nd the

deadl i ne.

PRESI DI NG MEMBER DOUG.AS: Barring any expression
by the parties that the extra seven days is truly critical
think that extending the additional -- that would be 21 days
-- woul d be prudent.

HEARI NG OFFI CER VACCARC: Then we're | ooking at a
no |ater than June 22nd deadline to issue the decision. |I'm
going to hear fromthe parties on that in just a nonment.

But for those of you on the tel ephone. What's
really interesting is we have such great sound equi pnent we
are picking up a lot of background noise. So what we woul d
ask those of you on the phone is if you would pl ease push
the nute button. And that would allow us to hear the people
in the roomclearly and also allow you to hear us.

Pl ease do not hit the hold button. That will play
Muzak or any other information that m ght be broadcast on
your business phone. But we would greatly appreciate if
you'd hit the nute button on your end.

Comm ssi oner Dougl as nenti oned sonet hi ng you may
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or may not have heard, parties, over the noise in the
background. She said, you know, barring any concerns from
the parties that noving this to June 22nd as opposed to June
15, you know, barring any concerns about that, we would go
with June 22nd. So | think in fairness we do need to hear
fromthe parties about what concerns that mght raise for
you that we mght froma June 1st to a June 22nd deci sion
i ssuance date. M. Haddock?

MR. HADDOCK: There are no significant inpacts for
my clients so | think we're okay with that.

HEARI NG OFFI CER VACCARO  Ms. Luckhardt?

M5. LUCKHARDT: No, we have no objection.

HEARI NG OFFI CER VACCARC  Ckay, good, thank you.
That brings us now, M. Haddock, back to your request about
havi ng Cal CERTS' w tnesses serving as w tnesses for your
direct.

| think, again, | told you there's much of what
you said that resonates. But | think it doesn't resonate
enough for us to not go with the standard process of you
being all owed to cross-exam ne those w tnesses based on
their testinony to get to the inportant issues as you see
t hem

But one thing to keep in mnd in admnistrative
proceedi ngs, and particularly those here at the Conmm ssion.

You generally have a very active commttee, certainly a very
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active hearing officer in nme. That there are things that we
want to know as well and there is nothing that bars us from
aski ng questions of anyone at any tine in these proceedi ngs.

And so we too believe that there are a nunber of
i nportant issues that need to be addressed. And if we find
that the witnesses aren't addressing themthrough the direct
and the cross-exam nation, we'll get that information. So |
think that sort of puts the end to that issue that | said we
woul d resol ve before we cl osed today's proceedi ngs.

| have covered everything on ny |ist but that
doesn't nean that there m ght not be sone issues on the
parties' lists. So | think right now we'll cover sort of a
catch-all of additional issues. So we'll start with you,

M. Haddock and then we'll nove to Ms. Luckhardt.

MR. HADDOCK: There is just one other issue that I
wanted to nmention. You may be aware that Cal CERTS has fil ed
a separate conplaint against Valley Duct Testing dealing
with the practices and procedures that they follow there.

My understanding is that that is not part of this and that
the Commi ssion, in fact | think in its business neeting
tomorrow, is going to decide whether a conmittee should be
appointed to hear that question.

It does appear fromthe witness |ist that Cal CERTS
intends to call sone witnesses to talk about that issue and

| just wanted to clarify. | know we have noved with
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ef ficient dispatch through the agenda of the things that
needed to be covered and so maybe we coul d have addressed
this earlier. But | want to clarify that that should be
dealt with as part of that other proceeding rather than as
part of this one.

HEARI NG OFFI CER VACCARO. Yes, we're aware that
there is a conplaint filed by Cal CERTS agai nst Val |l ey Duct
Testing. | think you very accurately stated that that's a
matter that will be taken up in sone fashion by the ful
Comm ssion at its business neeting.

But to be clear, there has been no Order directing
service of that conplaint. There is yet no pending matter
before the Comm ssion. Wat is pending is Commr ssion
eval uation of a conplaint that has been received. So no,
that is not part of that -- that new conplaint is not part
of Friday's proceedings.

Anyt hing el se, M. Haddock, or is that it?

MR. HADDOCK: That's all | have, thank you.

HEARI NG OFFI CER VACCARO  Ckay. Ms. Luckhardt?

M5. LUCKHARDT: | just wanted to |let you know t hat
|'ve had a chance to check with our folks and we have no
concerns about Jennifer Nelson's participation in this
proceeding. So | wanted to get back to you on that.

| al so have a question about whether you are,

assuming that there is tine to do a short openi ng statenent
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or a short closing, and we'd like to get sone direction on
that. And if so, what kind of tinme we would have to present
it.

HEARI NG OFFI CER VACCARO  Openi ngs are al ways
wel come but | engthy openings are usually | ess welcone. So |
think both parties are certainly invited and encouraged to
do opening statenents. They should not exceed five m nutes.

| think you can say everything you need to say in fewer
than five m nutes.

And yes, we al so encourage and wel cone cl osi ng
statenents because | think we can all probably agree that we
are going to be hearing a lot of testinony on Friday. And
the parties' ability to give clarity and perspective to the
Comm ttee on what we have all heard | think would be greatly
appr eci at ed.

M5. LUCKHARDT: And are you thinking on the
closing at five mnutes as well?

HEARI NG OFFI CER VACCARO. Yes, not to exceed five
m nut es.

M5. LUCKHARDT: Thank you.

HEARI NG OFFI CER VACCARO. So Ms. Luckhardt, thank
you for bringing us back to the issue of Ms. Nelson. Before
you go on to any other list items | would like to turn ny
attention to M. Haddock. Do you -- have you had the

opportunity to think about that or are you going to need a
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few nonents, do you think, to confer with your clients on
that? Because once we finish the laundry list we can give
you a few nmonments to do that before we adjourn today's

pr oceedi ngs.

MR. HADDOCK: A few nonents woul d be appreci at ed.

HEARI NG OFFI CER VACCARO  Ckay. So,

Ms. Luckhardt, | interrupted you. Do you have any, any nore
guestions or issues?

MS. LUCKHARDT: | believe that's all | have for
t oday.

HEARI NG OFFI CER VACCARGC  Ckay, thank you. Do we
have any questions or concerns fromthe advisors or
Comm ssi oner Dougl as?

(Nos.)

HEARI NG OFFI CER VACCARO  kay. W have a nunber
of individuals in the room nost of whom appear to be
affiliated with the parties or the Commi ssion. But | have
been wrong before so | want to just find out whether or not
there are any nenbers of the public in the roomwho m ght
wi sh to make a comment at this tinme?

(No response.)

HEARI NG OFFI CER VACCARO  Seeing none | will turn
to the people on the tel ephone. |Is there anyone on the
t el ephone who wi shes to nmake a public comment at this tinme?

(No response.)
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HEARI NG OFFI CER VACCARO. | hear none. | think
what we'll do then is we will go off the record for five
mnutes. It is 9:10; we will go back on the record at 9:15.

This will allow M. Haddock an opportunity to confer with

his clients on whether or not there are any concerns
relating to Ms. Nelson's participation.

Thank you. Of the record.

(OFf the record at 9:10 a.m)

(On the record at 9;15 a.m)

HEARI NG OFFI CER VACCARG:  Thank you for your
pati ence. W are back on the record, it is 9:15.

So we'll start with you, M. Haddock. And I
noticed there was a bit of conferring so maybe there is
sonmething to report out or further questions for the
Commttee. But we'll start first with you, M. Haddock, on
t he i ssue of Jennifer Nelson.

MS. LUCKHARDT: | think before M. Haddock
responds | need to informthe record, and | did nention this
to M. Haddock so that he's aware of it, that there was also
a quality assurance eval uati on done on Ms. Nel son's house.
So it wasn't just that it was rated, it was rated and there
was al so a quality assurance eval uati on done on that house.

HEARI NG OFFI CER VACCARO  Thank you.

M5. LUCKHARDT: So just to make sure everything is

out in the open. W just -- our folks just confirnmed that
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Wi th us.

HEARI NG OFFI CER VACCARO  Thank you.

MR. HADDOCK: And | just wanted to clarify that
Ms. Nelson's rating was not done by a Valley Duct Testing
rater; is that right?

ADVI SOR NELSON: That's correct.

MR. HADDOCK: Ckay. W don't have any concerns.

HEARI NG OFFI CER VACCARO  kay, thank you.

M5. LUCKHARDT: | have a couple nore questions, if
| mght. 1'massumng that we don't need to enter either
the law or the regulations in formally into evidence, that
we can rely on those without entering theminto evidence?

HEARI NG OFFI CER VACCARO. Correct.

M5. LUCKHARDT: Ckay. And then ny other question
is, and I"'mnot sure if you all were going to confer on this
or not, is to whether we are presenting our w tnesses from
Cal CERTS as a panel or individually?

HEARI NG OFFI CER VACCARO | think your
recommendation, if | recall -- your prehearing conference
statenent did address, | think, the manner in which you
proposed - -

MS. LUCKHARDT: We believe that --

HEARI NG OFFI CER VACCARG -- sone presentation of
W tnesses. So what is your, what is your preference?

t hi nk panel worKks.
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MS. LUCKHARDT: Yeah. W would -- we believe that
it would be nore efficient to do it as a panel because then
if you have questions that are m sdirected you' ve got the
whol e panel up there and the correct person can respond
wi t hout having to bring people back and forth. W think it
woul d be a nore efficient way to conduct the hearing, a
panel .

HEARI NG OFFI CER VACCARO. Yes, | agree. However,
we did invite the parties to comrent if they had any
concerns about the possible nore informal or panel approach.

| didn't register any objections fromanyone so |'m
assum ng, M. Haddock, that you are confortable with
yoursel f presenting witnesses as a panel. O course we said
staff would be presented as a panel and for Cal CERTS to
present their w tnesses as a panel.

O course it doesn't affect your ability to target
guestions to specific individuals but it does allow for
people to speak to their expertise. So you' re nodding but |
need some words.

MR. HADDOCK: We have no objection to that.

HEARI NG OFFI CER VACCARC Thank you. So parties,
any further questions or issues? Because if not | believe
t hat Comm ssi oner Douglas can adjourn this norning' s
pr eheari ng conference.

MR. HADDOCK: No comments, thank you.
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M5. LUCKHARDT: Not hing further, thank you.

HEARI NG OFFI CER VACCARO  Thank you.

PRESI DI NG MEMBER DOUGLAS: Al right. Wwll, 1'd
like to thank both of the parties for their preparation
comng into this and |l ook forward to an efficient, well-
organi zed hearing where we will be able to get through this
material in the tinme allotted.

It |looks to me, after hearing fromboth of you
today, that we should be able to do that. So thank you for
that. And with that we're adjourned, we'll see you Friday.

(The Prehearing Conference

was adjourned at 9:20 a.m)

--000- -
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