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JURISDICTIONAL STATEMENT 
 

 As stated in the brief for respondents United States Department of 

Energy, et al. (“DOE Brief”), this case is an appeal under the Energy Policy 

and Conservation Act (“EPCA”), Pub. L. No. 94-163, 49 Stat. 871 (1975), 

amended and codified at 42 U.S.C. §§ 6291-6309, and the Administrative 

Procedure Act (“APA”), 5 U.S.C. § 706.  Under appeal is a ruling by the 

Department of Energy (“DOE” or “the Department”) denying a petition by 

the California Energy Commission (“CEC”) for a waiver or exemption from 

federal preemption.  See 71 Fed. Reg. 78,157 (Dec. 28, 2006).  The CEC 

applies for review in this Court under the provisions of 42 U.S.C. § 

6306(b)(1).  In fact, for the reasons stated by DOE, this case has been 

brought in the wrong court.  Proper jurisdiction under EPCA and the APA is 

found in a federal district court. 



 

- 2 - 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 As CEC recognizes, since DOE has adopted federal energy efficiency 

standards for residential clothes washers pursuant to 42 U.S.C. § 6295(g), 

(see 10 C.F.R. § 430.32(g) (2007)), federal law preempts the states from 

implementing their own energy or water standards for that appliance.  42 

U.S.C. §§ 6297(b)-(c).  EPCA allows states to seek a waiver for preemption 

under detailed criteria and procedures.  42 U.S.C. § 6297(d).   

 The Association of Home Appliance Manufacturers (“AHAM”) 

agrees with the Department that essentially two questions are presented here: 

 1. Whether 42 U.S.C. § 6306(b)(1) provides jurisdiction for direct 

review in this Court of DOE’s order denying the petition for waiver of 

federal preemption or whether the appropriate court is a federal district 

court. 

 2. If jurisdiction is proper in this Court, then whether DOE’s 

decision to deny the waiver was arbitrary, capricious or otherwise contrary 

to law.   

 AHAM supports DOE’s view on jurisdiction, and will limit its 

arguments to the second issue presented for review. 
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STATEMENT OF THE CASE AND STATEMENT OF FACTS 

 AHAM adopts the statement of the case and statement of facts 

presented in DOE’s brief. 
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STATEMENT OF INTEREST AND SUMMARY OF ARGUMENT 

 AHAM supports the arguments, including the jurisdictional argument, 

made in DOE’s brief and in the brief of amici Gas Appliance Manufacturers 

Association and Air Conditioning and  Refrigeration Institute.  AHAM will 

not repeat these arguments, but wishes to provide the Court with information 

and perspective from the manufacturing sector directly affected by the CEC 

and DOE actions. 

  AHAM is the United States trade association for the manufacturers of 

major, portable and floor care appliances and related suppliers.  AHAM 

membership includes virtually all of the manufacturers of residential clothes 

washers selling machines in this country. 

 AHAM has represented the appliance industry on energy issues for 

over 30 years.  AHAM and its members are the principal industry architects 

of the federal energy laws on appliance standards and federal preemption, 

and have been active on state appliance standards activities, particularly in 

California.  AHAM led the regulatory and negotiations effort which 

culminated in the January 2001 final rule for the residential clothes washers 

federal energy efficiency standards, effective first in 2001 and then in 2007.  

That rule was expressly and carefully designed to save significant amounts 

of energy and water, to maintain full lines of clothes washer models for 
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consumers, and to mitigate manufacturer, including U.S. employment, 

impact.  See Final Rule, 66 Fed. Reg. 3314 (Jan. 12, 2001); Proposed Rule, 

65 Fed. Reg. 59,550 (Oct. 5, 2000).  The careful balance that the final rule 

achieved and the viability of a national system of standards are at stake in 

this litigation.   

 The bottom line is that this lawsuit is about the future of a U.S. 

manufacturing base producing conventional top-loading, vertical-axis 

clothes washers most Americans, including most Californians, prefer. 

Simply put, if this Court’s decision leads to a granting of the petition, top-

loading clothes, and vertical-axis washers will not be available in California.  

AHAM was engaged in the CEC rulemaking which promulgated the 

standard at issue.  The rulemaking was a circumscribed proceeding because 

the California Legislature sharply limited the possible results.  As CEC 

indicates, it did not choose to do a clothes washer standard based on its own 

expert assessment of state needs and prioritization.  Rather, it was required 

to do so by preemptory state legislative action.  See Cal. Assemb. B. No. 

1501, Ch. 421, §1(b) (Cal. 2002); CEC Br. at 3, 15.   

 AHAM also negotiated with the water efficiency amici the new 

federal water standards for clothes washers and dishwashers contained in the 
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just-enacted energy bill.  This legislation has effectively superseded the 

policy arguments in the petition. 

 AHAM first argues that it is not a matter of chance that the federal 

statutory scheme provides almost complete preemption with a limited 

opportunity for waivers or exemption from preemption based on what might 

seem to a first-time observer to be a complex, almost labyrinth, scheme of 

procedures and criteria.  From industry’s viewpoint, the purpose of the 

federal energy law is to maintain a viable program of energy (now water) 

standards with strong federal preemption.  Only in rare circumstances will a 

state be able to justify an exemption from preemption.   

 A review of CEC’s underlying statute (the so-called Warren-Alquist 

Act, CAL. PUB. RES. CODE §§ 2500-25986 (2007)) demonstrates starkly why 

federal preemption is so important and must be maintained except in unusual 

circumstances.  CEC’s standards criteria do not explicitly include a wide 

range of considerations of economic and technical impacts on industry or 

consumers outside or inside the state of California.  The fate of U.S. 

appliance production, for example, is a matter of indifference to CEC.   

 The Warren-Alquist Act is in sharp contrast with the underlying 

policy in EPCA that consumer product and appliance manufacturers must 

have a national, often international, market for their goods.  The very 
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considerations that DOE takes into account in its rulemakings and in the 

waiver petition process are foreign to the CEC and the Warren-Alquist Act, 

but critical to the overall national welfare, striking an appropriate balance 

between the environmental and economic benefits of efficiency standards 

while maintaining a strong economy and marketplace. 

 Second, the high bar that the law and DOE set for granting a waiver 

petition is supported by focusing on the language in EPCA which states that 

DOE must find that “the state has established by a preponderance of the 

evidence that such state regulation is NEEDED to meet unusual and 

compelling state or local energy interests.”  42 U.S.C. § 6297(d)(1)(B) 

(emphasis added).  Rules of statutory construction favor interpreting 

“needed” in its strongest meaning.   

 The CEC has attempted, through electronic links to California 

dockets, to throw at DOE thousands of pages of documentation, forcing 

DOE to forage through internet links to a proposed state water plan.  But, 

there is nothing in the CEC’s filing that shows that clothes washer water 

standards for California are necessary.  In fact, the CEC’s administrative 

record and the state water plan (which EPCA requires CEC and DOE to 

evaluate) indicate that there are a number of other options that are more 

powerful and effective.  
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 The lack of necessity for a California clothes washer water standard to 

mitigate California’s water interests is even more obvious today given the 

recent enactment by Congress, supported by the California water interests 

and NRDC amici, of federal water standards for clothes washers.  Whatever 

void the California Legislature found in the federal standards has now been 

substantially filled.   

 Third, overall DOE fairly and reasonably evaluated the administrative 

record.  There is no obligation under federal law that in the face of CEC data 

dumping of documents and web links the federal agency is required to 

develop an argument and rationale for CEC.  EPCA requires CEC to do 

more than proffer a thin analysis it considers sufficient under state law for 

proving interest and cost-benefit.   

 Fourth, the unavailability of the basic, popular, moderately-priced 

vertical-axis clothes washer that predominates in over two-thirds of the U.S. 

market is alone sufficient for the denial of this petition.  As CEC recognizes, 

there is no vertical-axis product in the United States that meets the proposed 

CEC standards.  See CEC Br. at 27.    Vertical-axis products have been 

recognized by EPCA and DOE as a critical and distinctive product class or 

type that requires regulatory protection so that it continues to be available to 

consumers in California and throughout the United States. 
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 Finally, even if the Court finds one or more deficiencies in DOE’s 

determination, the Court must remand to DOE to reopen or undertake a new 

waiver proceeding.  There is no support in administrative law for this Court 

to make a final decision on the petition; there are additional criteria and 

factual determinations DOE would need to consider. 
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ARGUMENT 

I. UNDER THE LAW, DOE IS JUSTIFIED IN SETTING A HIGH 
BAR TO GRANTING A WAIVER   

 
A. Congress Intended That Waivers Be Rare in Order to Protect 

Consumers and the National Market   
 
 In many federal preemption cases under statutory schemes, courts are 

justified in protecting state authority based on federalism considerations.  

EPCA is a strong statement of Congressional will to preempt states and 

maintain that preemption.  The essence, the “bargain,” of EPCA is a 

comprehensive system of federal regulations and periodic updates for a 

range of appliances, consumer, commercial and industrial products in 

exchange for which there is virtually complete federal preemption of state 

energy conservation testing, labeling, standards, and related requirements.  

See 42 U.S.C. § 6297.   

 Here, CEC sought approval under the limited opportunity for states in 

urgent and exigent circumstances to obtain a waiver from the Department.  

DOE can only grant such a waiver where the state can make a detailed, 

credible case for “unusual and compelling State or local energy or water 

interests.”  42 U.S.C. § 6297(d)(1)(B) (emphasis added).  The statute 

provides a comprehensive set of criteria that the state must satisfy to make 

this case.  Even if such a case can be made, the Secretary may not grant the 
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exemption if he or she finds that the regulation either would 

(a) “significantly burden manufacturing, marketing, distribution, sale, or 

servicing of the covered product on a national basis,” or (b) “result in the 

unavailability in the State of any covered products type (or class) of 

performance characteristics (including reliability), features, sizes, capacities, 

and volumes that are substantially the same as those generally available in 

the State at the time of the Secretary’s finding. . . .”  42 U.S.C. §§ 

6297(d)(3)-(4).  This latter provision is known as a “safe harbor” because it 

protects consumers and the national market regardless of the state’s interests 

and the benefits of the standard. 

 One might expect that the first waiver petition filed by a state would 

occur under extreme circumstances where the state-proposed solution is 

clear, effective and central to a plan, and where consumers and 

manufacturers left unharmed.  Unfortunately, just the opposite occurs here.  

The proffered water requirements attached to a CEC energy standard were 

not based on a rigorous consideration by state agencies of expertise.  In fact, 

the CEC was considering other products as the subject of the first waiver 

petition filed by any state with DOE.  But, CEC was itself preempted by the 

action of the California Legislature in imposing the requirements that the 

CEC adopt this standard, make it at least as stringent as the standard for a 
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then non-federally regulated product (commercial clothes washers) and that 

CEC file a waiver.  CAL. PUB. RES. CODE § 25402(e)(1).  Under these 

circumstances, it is not surprising that the petition is cobbled together.     

 Nor was the legislation or the standard based on careful consideration 

in the state water and energy plans of whether and how state water standards 

for residential clothes washers may be central and critical to dealing with 

California’s water supply problems.  In fact, as AHAM pointed out in its 

comments to the DOE proceeding, it does not appear that the clothes washer 

standard is even a part of the thousands of pages of the draft state water and 

energy plans, or if it is, it is buried as an inconsequential piece of the overall 

picture.  See AHAM Comments to the Department of Energy at 13, (Apr. 7, 

2006) (contained in Petitioner’s Excerpt of Record) [hereinafter AHAM 

Comments]. 

 In light of this background, careful consideration of the statutory 

scheme and congressional intent in the exemption-from-preemption 

provision is critical because it reveals the considerable burden on both a 

petitioner and DOE before a waiver could be granted and that a successful 

petition must overcome three levels of criteria.  

 First, the state’s interest in and consideration of the proposed standard 

must be demonstrated under several substantive criteria.  42 U.S.C. § 
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6297(d)(1)(C).  Second, even if this demonstration is made, DOE still must 

consider whether the state regulation will significantly burden the 

production, distribution and marketing of the product on a national basis.  42 

U.S.C. § 6297(d)(3).   

 Finally, no matter what DOE’s evaluation of the national market is, 

DOE may not prescribe the rule if it finds that the standard will likely result 

in the unavailability in the state of certain types of products, classes, 

performance characteristics and other significant aspects of the product that 

are currently available. 42 U.S.C. § 6297(d)(4).  There is no argument from 

California that under its proposed standard, conventional top-loading vertical 

axis machines now on the market will not be available in California.  

California does not deny this effect; it simply belittles it.  But under the law 

it is a show stopper.  

 Thus, if CEC fails to meet any aspect of its initial burden on state 

interests, the petition fails.  Even if California meets this burden, the petition 

fails if the national market will be adversely affected.  And, no matter what 

DOE’s evaluation is of the state interest and the national impact, consumers 

in California must not be deprived of significant products, features, or 

product utilities that exist in the marketplace.  
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 This three-tier structure was intentionally designed to eliminate all but 

the most extraordinary requests.  The 1987 revision to the federal 

preemption provisions, The National Appliance Energy Conservation Act of 

1987, Pub. L. No. 100-12, 101 Stat. 103 (1987) (“NAECA”), was an 

intentional upgrading and tightening of preemption.  Congress was 

concerned that appliance manufacturers were facing “a growing patchwork 

of different State regulations” and “numerous conflicting state 

requirements.”  H.R. REP. NO. 100-11, at 24, 100th Cong. (1st Sess. 1987); 

S. REP. NO. 100-6, at 4-5, 100th Cong. (1st Sess. 1987) (contained in 

Addendum to this Brief).  The Senate report stated that NAECA, by adding a 

number of specific federal standards and rule making schedules, “increases 

Federal preemption of State Regulation.”  S. REP. 100-6, at 12.  

 Indeed, NAECA enhanced, and made more difficult, the process to 

obtain waivers by, among other revisions, changing the state’s burden from 

showing “a significant state or local interest,”  Pub. L. No. 94-163, 89 Stat. 

871 (1975) (contained in Addendum to this Brief), to establishing “by 

preponderance of the evidence that such state regulation is needed to meet 

unusual and compelling state or local energy interests.”  The Senate report 

states that this change provided “new and more stringent criteria” that a state 

must establish.  S. REP. 100-6, at 9.  
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 There was no controversy in Congress about the preemption 

provisions which were proposed by CEC and NRDC, among others, with 

appliance manufacturers.  Energy conservation groups and states, led by 

California, testified about their importance.  For example, amicus NRDC 

testified that appliance manufacturers benefit under NAECA “by being 

protected from a potential patchwork of state regulations.”  Hearing before 

the Subcommittee on Energy Conservation and Power, 99th Cong. 99-165, 

at 127 (Sept. 10, 1986) (Contained in Addendum to this Brief.)  The 

Chairman of the CEC stated in a letter to the Subcommittee that “we 

understand that this bill is the result of intense negotiations, and that the 

explicit trade-off was national standards for stronger preemption of state 

standards than exist under current law.  We have  thought seriously about the 

new exemption criteria, which significantly reduces the states’ ability to set 

standards and weighed them against the benefit of nationwide conservation.  

We conclude that the trade-off is worthwhile.”  Id. at 162. 

 California and New York did request, however, that Congress revise 

the legislative language or create a legislative history to state that DOE 

would analyze a petition based on the overall benefits of the exempted 

standard versus the burdens on manufacturers and consumers.  Significantly, 

that proposed language, which would have fundamentally changed the 
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nature of this provision to an overall balancing provision, is not part of the 

intent of Congress, as evidenced in the descriptions of the House and Senate 

reports.  The requests are only included in the records of submitted 

testimony.  Id. at  174-185, 162-163.   

B. CEC Failed to Show the Standard Is “Needed” to Protect its Interests 

 Intervenor wishes to direct the Court’s attention to two other specific 

aspects of the statutory scheme which justify DOE’s view of how the waiver 

petitions work and its decision.  First, the state must show, by preponderance 

of the evidence, that the state regulations are “needed” to solve the unusual 

and compelling state or local energy and water interests.  42 U.S.C. § 

6297(d)(1)(B).  It does not mean these standards alone must solve the state 

problem but they must be critical to the resolution. 

 A range of definitions are recognized by courts as to what “needed” or 

“necessity” means.  They range from simply “useful or helpful” to 

“indispensable.”  See USW Comm. v. ATT Comm., 31 F. Supp. 2d 839, 854 

(D. Or. 1998) (recognizing that although the FCC has defined “necessary” to 

mean simply that equipment is “used” or “useful”, not that it is 

“indispensable”; “the court’s dictionary defines ‘necessary’ as ‘essential’ 

and ‘necessaries’ as ‘items . . . that cannot be done without . . .” .).  Here, the 

statutory context argues for adoption of those lines of cases under which 
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“necessary” means “essential” and that there is no alternative means 

available.  See, e.g., Spradley v. Sistrunk, No. 92-136, 1996 U.S. Dist. 

LEXIS 11993, at **8-9 (Dist. Fl. 1996) (interpreting the terms “necessary” 

or “essential” to mean that there is no alternative means of protecting jail 

security that is reasonably available to prison officials”).   

 The statute juxtaposes the less stringent concept of “preferable” 

against “necessary” in defining “unusual and compelling state or local 

energy or water interests” as those where the “costs, benefits, burdens, and 

reliability of energy or water savings resulting from the State regulation 

make such regulation preferable or necessary. . . . ”  42 U.S.C. § 

6297(d)(1)(C)(ii).  Since “necessary” is distinguished from “preferable” in 

the same section of the statute, it is reasonable to interpret “needed” in this 

context as meaning “impossible to do without.” See, e.g., In re Braswell, No. 

06-00318, 2006 Bankr. LEXIS 2902, at **2-3 (Bankr. Aug. 23, 2006) 

(discussing what is “reasonably necessary” for purposes of maintenance and 

support of a debtor and ensuring that the debtor does not artificially inflate 

actual expenses, therefore, the court defined “necessary” to mean 

“impossible to do without”). 

 Measures subject to waiver must be needed, requiring a proof of 

condition beyond desirability, convenience or mere cost effectiveness.  It is 
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reasonable for DOE to require that the state or local energy or water interests 

be proven not to be achievable under any reasonable circumstances without 

this specific standard and that, in fact, it will be achieved substantially with 

the application of the standard.   

C. CEC Must Prove the State Standard is Integral and Critical to the 
State Water and Energy Plans 

 
 The failure of the CEC petition is further understood by reviewing 

another requirement in the law.  Determining whether an unusual and 

compelling state or local energy or water interest exists must be evaluated in 

the context of the state’s energy or water plan and forecast, if they exist.  42 

U.S.C. § 6297(d)(1)(C).  The proffered standard must be an integral part of 

the plan.  Congress stated: “It does require the state to show that it is 

engaged in a rational planning process in which the state has reviewed the 

cost effectiveness of various alternatives to state appliance standards.”  H.R. 

REP. 100-11, at 25.  AHAM pointed out in its comments (AHAM Comments 

at 9) that this or a similar clothes washer water standard is essentially non-

existent in the draft state water plan that CEC uses as the basis of its petition.  

These facts certainly indicate that this standard is far from “needed.”  

 The CEC rulemaking was not part of a rational planning process.  It 

was a mandated rulemaking with literally a pre-ordained result.  Thus, it is 



 

- 19 - 

not surprising that neither the California water nor energy plans contain any 

significant reference or reliance on this standard.   

D. California Law and the CEC Neglect the National and State Interests 
which Federal Law Protects 

 
 Preemption and the stringent proof required for waivers are 

particularly important when considering EPCA’s inclusion of detailed 

evaluation of national and state aspects of energy, environmental and 

economic impacts versus the Warren-Alquist Act’s narrow and parochial 

view.   

 In setting standards under 42 U.S.C. §§ 6295(o)-(q) of EPCA, DOE 

must consider a range of technical feasibility and economic justification 

criteria, including the economic impact of the standards on manufacturers 

and consumers, the amount of energy and water savings, lessening of utility 

or performance of products and the impact and possible lessening of 

competition, particularly on smaller firms.  The economic justification 

criteria are multiple and detailed, and DOE is prohibited from establishing 

standards that will adversely impact on the availability of desired product 

features, utility and performances.   

 These same considerations are reflected in the waiver petition 

procedures and criteria.  42 U.S.C. § 6297(d) requires consideration of not 

only the state’s interests within the context of a thorough and detailed cost-
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benefit analysis (which DOE determined was not conducted or at least not 

provided in the petition), but also without the context of the impact in 

California and nationally of a range of economic and environmental 

considerations. The state must evaluate, and show evidence of thorough 

consideration in its petition, that it has compared the proposed standard to a 

range of alternatives, including market-induced improvements and other 

regulatory and non-regulatory approaches.  DOE found nothing in the water 

plan or in the petition that evidences this comprehensive evaluation.  71 Fed. 

Reg. 78,157, 78,161-162, 78,163 (Dec. 28, 2006). 

 DOE must also consider the impact of the state regulation in terms of 

national burdens on manufacturing, marketing, distribution, sale or servicing 

of the product, the impact and disadvantage to smaller manufacturers, 

distributors or dealers in the state and lessening competition in the state, the 

impact of the lessening of the shipment of current models in both the state 

and the United States and the loss to consumers of popular models features 

and utilities.  

 None of these considerations is required under California law.  

Instead, the relevant portion (to the extent applicable, since the Legislature 

limited CEC’s discretion to apply these factors) of the Warren-Alquist Act, § 

25402(c)(1), states that CEC shall: 
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 [p]rescribe, by regulation, standards for minimum 
levels of operating efficiency, based on a 
reasonable use pattern, and may prescribe other 
cost-effective measures . . . to promote the use of 
energy-efficient appliances. . . . The minimum 
levels of operating efficiency shall be based on 
feasible and attainable efficiencies or feasible 
improved efficiencies which will reduce the 
electrical energy consumption growth rate. . . . The 
standards shall be drawn so they do not result in 
any added total costs to the consumer over the 
designed life of the appliances concerned. 

 
 This law does not prescribe a full consideration of the various energy, 

environmental and economic issues required under federal law.  Rather, a 

simple cost-benefit analysis is sufficient.  

 Further, when the California Legislature required CEC to promulgate 

the clothes washer water petitions, it did not do so on the basis that CEC 

should first determine under subsection (c)(1) whether the standards were 

feasible, justified or cost effective.  Rather, the provision states that the 

Commission “shall” amend its regulations to “require that residential clothes 

washers manufactured on or after January 1, 2007 be at least as water 

efficient as commercial clothes washers” and that  CEC petition DOE for an 

exemption from preemption.  Warren-Alquist Act, § 25402(e).  Thus, the 

Legislature mandated that there be water standards and essentially mandated 

the minimum levels based on preexisting commercial clothes washer 
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standards.  CEC was under no obligation to consider the national or even  

comprehensive state aspects and impacts of its standard.  

 The CEC statutory and regulatory scheme exemplify perfectly the 

necessity for absolute preemption, except under exigent circumstances 

accompanied by a full justification, that DOE did not find CEC provided 

here. 

 

II.  DOE FAIRLY AND REASONABLY EVALUATED THE 
ADMINISTRATIVE RECORD IN DENYING THE CEC PETITION 

 
A.  DOE has No Obligation to Search Through the Vast Administrative 

Record of Several State Agencies to Cobble Together a Case for the 
CEC Petition  

 
 DOE indicated that a partial ground for denying the petition was that 

CEC failed to present a detailed cost-benefit analysis relating to its proposed 

state standards, including the underlying facts and assumptions.  CEC does 

not deny this.  Rather, it somewhat imperiously indicates that it told DOE 

that “the underpinnings of the analysis were subject to a rigorous analysis in 

the energy commission proceeding in which the standards were adopted.”  

CEC Br. at 20-22.  The CEC believes that it is satisfactory to require a 

federal agency to root through the state administrative record, via electronic 

links provided in the waiver application, to find evidence to support a federal 

requirement.  
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 The CEC also makes the odd claim that, following CEC’s initial filing 

failure, when DOE found that CEC finally had filed a complete petition, 

DOE waived its ability to subsequently find substantive insufficiencies in 

the petition.  This is absurd.  All DOE determined—as the DOE brief 

explains—in its initial finding of sufficiency is that all the parts of a petition 

were included.  That determination is totally unrelated to a subsequent 

substantive analysis of the petition’s adequacy under the criteria in EPCA.  

Otherwise, the logical extension of CEC’s view is that DOE should have 

summarily granted the petition because it was sufficient.  (Many high school 

seniors would be delighted to learn that the confirmation letter indicating 

that a complete application has been filed means that they have been 

admitted to every college to which they submitted a complete application.) 

 To protect federal agencies in the Internet age, this Court should 

clearly state that a party with the burden of proof before an agency cannot 

simply reference a URL address in a state proceeding and expect the federal 

agency to work its way through relevant and irrelevant material.  Yet, this is 

exactly what CEC tells this Court is sufficient.  See CEC Br. at 21-22. CEC 

even wants to require DOE to find CEC contractor materials in the 

California record and conclude that they are relevant to a determination of 

costs and benefits.   See CEC Br. at 22.  
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 Although the APA was enacted in 1946, well before the age of the 

Internet, it has been understood that an administrative record includes “all 

relevant material presented prior to the issuance of rules.”  Senate Doc. No. 

248, 79th Cong., 2d Sess. 25 (1946) (emphasis added).  Failing to present 

the underlying data and assumptions in a cost-benefit analysis and 

demanding that DOE search for it, mostly unguided, in a state administrative 

record is not a presentment. 

 DOE’s view on what material is in the record is consistent with its 

action in other areas.  For example, the Department of Energy Office of 

Fossil Energy states that: “the administrative record in a proceeding . . . will 

consist of the proposed order . . . and related documents, all related evidence 

presented at the public hearing, all written comments, and any other 

information in the possession of [DOE] and made a part of the public record 

of the proceeding.” 10 C.F.R. § 501.66 (emphasis added).  It is 

unreasonable, and would create enormous burdens on a federal agency, to 

accept that references to a nonfederal record--which could have been, but 

were not presented to the agency--should properly be considered part of the 

public decision-making record. 

 Further, it should be assumed that the administrative agency properly 

designated the administrative record unless there is clear evidence to the 
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contrary.  See, Bar MK Ranches v. Yeutter, 994 F.2d 735, 739 (10th Cir. 

1993).  Here, the DOE administrative record does not contain much of the 

material that CEC now alludes to in its brief, whatever its value.  

B. The Administrative Record is Replete with Support for DOE’s 
Decision to Deny the Petition 

 
 DOE analysis of the petition and industry comments in the 

administrative record  more than justify DOE’s decision.  Although not all 

industry arguments were accepted, these comments contained credible 

criticisms of CEC’s assertions and other information relevant to the 

environmental, water, technical and economic assumptions and issues in 

EPCA.  

 For example, AHAM delved into the voluminous draft California 

water plan and other state materials to show that clothes washer water use is 

a relatively insignificant part of overall water or residential water use in 

California.  (Clothes washers account for only 14% of indoor water use and 

less than 1% of total water consumption).  Industry comments also made 

clear that the draft 2005 water plan does not even mention, much less rely 

on, California water standards for residential clothes washers or any other 

product as integral to a successful water plan.  AHAM Comments at 13.  

 There are differences in expert views on future California water 

needs.  AHAM comments at 9.  Further, the AHAM comments showed that 
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the water use the CEC attributes to clothes washers and the savings through 

standards are based on unreasonable assumptions (e.g., that the total stock of 

clothes washers would be instantly replaced by products meeting the new 

water standards.)   Id. at 34.  Industry comments also indicated a number of 

other alternatives, in the residential and nonresidential sector, which would 

far surpass any reasonable water savings attributed to residential clothes 

washer standards but which CEC had not seriously considered in its petition.  

Id. at 13-15.  For example, extremely modest reductions in agricultural water 

use (1%) would equal all the water consumed by clothes washers.  The use 

of incentive programs and other market transformation measures would 

increase use of high water and energy efficiency products in California, for 

example by using water submeters.   Id.  

 Industry presented DOE with evidence that California water costs and 

interests are similar to those in many other regions of the country.  Id. at 17.  

Within the product category itself, industry showed that as a practical, 

technological matter the standards CEC proposes to adopt make it 

impossible for the conventional top-load, vertical-axis clothes washer to be 

sold in California.  And, although there has been increasing popularity of 

alternative front-load, horizontal-axis, European-style models (sold by 

AHAM members) industry showed market evidence that there was a limit to 
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the popularity of these units and limitations on their utility.  CEC is 

proposing to eliminate from the California market a product that has 60% 

plus share of the national market.  Id. at 20-28.  AHAM presented recent 

consumer research and national marketplace experience indicating adverse 

impacts on California consumer satisfaction and loss of utility if these 

moderately-priced machines are no longer available.  Id. at 25. 

 Industry comments also indicated the adverse impact on the national 

market, including on many manufacturers and retailers, from allowing a 

California-only standard.  Between DOE’s own analysis of the California-

petition and the industry comments, there was more than sufficient record 

evidence for DOE to find that CEC had presented less than the statutory 

minimum to justify the granting of a petition.  71 Fed. Reg. at 78,157, 

78,163-164.  CEC did not prove an unusual and compelling state water 

interest and the likely unavailability of vertical-axis units in California is 

violative of EPCA. 

 Although it is too late for CEC to bring more information to the table 

supporting its position, its new interpretation of the record evidence in its 

brief does not add to its case. 

 The first major, salient fact is that there still are no conventional 

vertical-axis machines which meet the CEC standards.  The CEC believes 
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that there may or should be units in the future, but bases this on no 

information relating to vertical-axis units.  Rather, its view is that since there 

has been improvement with another type of products, horizontal-axis units, 

the same progress can be made with vertical-axis.  And, in CEC’s view, 

vertical-axis products are not important to consumers.  But, DOE has long 

recognized that vertical-axis is a separate product category with its own 

features and utilities ranging from washing time, consumer accessibility 

during the wash cycle, capacity, to washability.  This is consistent with the 

requirement in EPCA that different product designs, features and utilities 

justify separate product classes.  See 66 Fed. Reg. 3314, 3322, (last DOE 

clothes washer rule), 10 C.F.R. § 430.32(g); 42 U.S.C. § 6295(q).  DOE 

reasonably concluded that there was a significant threat that these 

conventional, moderately-priced units would not be available in California 

under the California standards.  This is exactly what the “safe harbor” 

provision in EPCA is designed to prevent.  

 The 6.3 Water Factor “top loader” mentioned by CEC (CEC Br. at 27) 

is made by a small niche manufacturer, Staber, and is a “top-load” 

horizontal-axis (not vertical-axis) product in which there is access to a 

horizontal drum from the top.  To extrapolate from this model, which is not 

vertical-axis, to shipments of millions of units needed in California, 
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designed and produced by high-volume manufacturers, is highly speculative 

and hardly a basis for this Court to reverse DOE’s judgment.  Nor is this an 

inexpensive product; current (January 3, 2008) Internet pricing for the 

lowest-priced Staber model is $1,299.00.  See Staber Washing Machines, 

http://www.staber.com/washingmachines (Contained in the Addendum to 

this Brief.)  This unit hardly justifies CEC’s claim that “the record 

demonstrates that top-loaders are likely to achieve the . . . improvement from 

6.3 WF to 6.0 WF by 2010. . . . ”  CEC Br. at 50. 

 Although previously rebutted, CEC still erroneously insists that the 

standard will provide significant financial savings to California consumers. 

But their consumers will be forced to replace top-load, vertical-axis units 

priced as low as $220 (not $550 as CEC estimates) vertical-axis units with 

$600 front loading, horizontal-axis products.  AHAM comments at 38-39.  

The price increase to achieve the 8.5 Water Factor CEC proposed standard is 

estimated by consultants hired by AHAM at $280 (a payback of over 25 

years) and $380 to achieve the 6.0 Water Factor CEC proposed standard (17 

years payback).  See AHAM comments at 39. 

 Contrary to California’s claim that the petition “contains a detailed 

analysis showing that the state’s residential clothes washer standards are 

highly cost-effective to consumers. . . . ”,  (CEC Br. at 20), the record is thin.  
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California identifies (again through a separate web site, not the DOE record) 

a report by a contractor to PG&E as providing “much of the analysis used.”  

CEC Br. at 22. 

 The results referenced are contained in a report by a contractor PG&E 

that made liberal use of questionable assumptions but conducted very 

limited direct research.  The report estimates the price of the average 

baseline unit sold in California at $550.  This value is unsubstantiated and 

higher than AHAM data.  AHAM Comments at 34-35.  As a result, the 

financial benefit of water saved versus higher washer price (payback) is 

significantly overestimated.   

 Significantly, this study was not cited by CEC in its initial petition to 

DOE as a source for clothes washer prices and only surfaced as part of the 

pricing argument in the later Motion for Reconsideration.  Compare CEC 

Pet. at 19, with CEC Req. for Recons. at 8-9. 

C. There is Still Significant U.S. Clothes Washer Employment Which 
Would Be Adversely Affected by Granting this Petition  

 
 The consequences of reversing DOE and potentially granting the CEC 

petition are not restricted to consumer interests in conventional vertical-axis 

clothes washers or manufacturer profitability.  There are real US employees, 

albeit not in California and not of apparent concern to CEC or covered by 

the ambit of the Warren-Alquist Act, whose lives will be affected if the 
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products they use are obsoleted in a significant portion (approximately 20%) 

of the United States market.  AHAM Comments at 41-42.  This includes 

approximately 3700 employees who make clothes washers for Whirlpool in 

Clyde, Ohio; 700 employees who make clothes washers for General Electric 

in Louisville, Kentucky; over 2000 employees who make clothes washers in 

Iowa for Electrolux; and 1408 employees who are involved in laundry 

production in Ripon, Wisconsin for Alliance Laundry.  

 The stakes here are not just whatever significance one attributes to 

consumer satisfaction and desires, but U.S. manufacturing operations 

holding on to their domestic base in light of increasing imports from 

Mexico, Europe and Asia.  

 
III. THE NEW FEDERAL LAW ESTABLISHING FEDERAL CLOTHES 

WASHER WATER EFFICIENCY STANDARDS SUBSTANTIALLY 
MITIGATES CALIFORNIA’S WATER CONCERNS 

 
 Subsequent to the petition procedure and the filing of this lawsuit, the 

United States Congress passed on December 18, 2007, and the President 

signed on December 19, the 2007 Energy Act, H.R. 6, The Energy 

Independence and Security Act of 2007, Pub. L. No. 110-140.  This new law 

established, in section 311(a)(2), a new EPCA, provisions 42 U.S.C. 

§ 6295(g).  This provision, proposed by numerous stakeholders, including 

the environmental and water interests amici in this case, sets federal water 
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standards for both clothes washers and dishwashers along with a schedule of 

future rulemakings to tighten these standards.  

 This important environmental measure was proposed to the Congress 

by the appliance manufacturers and a nationwide coalition of energy and 

water efficiency supporters.  The Addendum to this brief includes the text of 

the new law, the agreement between these organizations and the press 

release issued by their spokesman which quotes not only AHAM but NRDC, 

the Association of Metropolitan Water Agencies, and the California Urban 

Water Conservation Council.  These environmental and water groups 

estimated that the national water savings from the clothes washer and 

dishwasher standards would provide nationally nearly 11 million acre-feet (3 

trillion gallons) of water savings over approximately 30 years, sufficient to 

meet the needs of about 44 million people for one year.  When combined 

with preexisting energy standards for clothes washers, these water and 

environmental groups estimate the cumulative national utility bill savings 

could be as high as 68 billion dollars and meet the annual water needs of 

about 272 million people. 

 This recent event makes the CEC argument much more academic, 

outdated and unlikely for success if the petition is renewed either through 

reversal by the Court of the DOE decision or the filing of a new petition.  
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IV.  ANY COURT REMAND MUST LEAVE DOE FREE TO REVIEW 
THOROUGHLY THE PETITION IN LIGHT OF THE STATUTE AS 
INTERPRETED BY THE COURT 

 
 Contrary to CEC’s assertion (CEC Br. at 35-38), it would not be 

appropriate for the Court—if it finds that DOE has erred—to take any action 

other than to remand the matter to the agency to reopen proceedings 

consistent with the Court’s decision.  The Court would not be justified in 

mandating a granting of the waiver.  

 This is not an “exceptional” case under the Ninth Circuit and other 

court precedent that requires any different conclusion.  The very case cited 

by the CEC, Sierra Club v. EPA, makes clear that “the normal course of 

action when the record fails to support an agency’s decision is to remand to 

the agency for additional investigation or explanation.” 346 F.3d 955, 963 

(9th Cir. 2003) (internal quotations and citations omitted) (remanding the 

matter to the EPA with instructions only because the EPA’s determination 

ran “counter to the evidence before it” which made it impossible for the EPA 

to make a correct determination.)  

 This Circuit has recognized that only in an exceptional case should the 

court remand to the agency with instructions to take a specific action.  See 

Sierra Club v. EPA, 346 F.3d at 963.  A review of Ninth Circuit and other 

cases in which a remand has included the mandate of a required result 
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indicates that these are situations where no other factual determinations or 

policy evaluations can possibly reach a different result.  Otherwise, if the 

record before the agency does not support the agency action, Florida Power 

& Light Co. v. Lorion, 470 U.S. 729, 744 (1985) (concluding that if the 

administrative record does not support an agency’s decision, it is appropriate 

to remand to the agency for additional explanation because the reviewing 

court does not have the authority to conduct a de novo inquiry into the 

matter and to reach its own conclusions based on such inquiry); or the 

agency has not considered all relevant factors, Hines v. Bowen, 872 F.2d 56, 

59 (4th Cir. 1989) (holding that the administrative law judge did not 

adequately consider the combined effect of the claimant’s impairments as 

required by Congress, and remanding with instructions for further 

proceedings to consider such effects), then a remand for further agency 

rulemaking is required.  

 A remand for the agency to reevaluate its previous action is not 

appropriate only in the narrow set of cases where there is no possibility that 

the agency drew the correct conclusion from the fully-developed record 

before it.  Sierra Club v. EPA, 346 F.3d at 963.  This may occur where only 

one agency decision is possible, see, e.g., Sierra Club v. EPA, 311 F.3d 853, 

859, 862 (7th Cir. 2002); where the agency failed to execute its 
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congressionally-mandated duty and only a court-specific direction to execute 

this duty would fulfill the statutory requirement, Earth Island Inst. v. 

Hogarth, 494 F.3d 757, 769-70 (9th Cir. 2007); or  when a court issues a 

mandate for agency to take a specific action if a remand would serve no 

useful purpose.  Tourus Records, Inc v. DEA, 259 F.3d 731, 739 (D.C. Cir. 

2001).   

 Here, even a substantial reversal of the DOE’s decision and rejection 

of its analysis would require DOE to consider all of the EPCA waiver factors 

and to refresh the record, which is now several years old.  For example, if 

the Court finds that DOE must filter through the state water and energy 

records, then the DOE must weigh costs and benefits against alternative 

approaches. 







 

 

 
 
 
 

ADDENDUM 


















































































































































