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State Statutes and Legislation

Warren-Alquist Act,

Cal. Pub. Res. Code §§ 2500-25986 (2007)------

Cal. Assemb. B. No. 1501, Ch. 421, § 1(b)(Cal. 2002)



JURISDICTIONAL STATEMENT

As stated in the brief for respondents United States Department of
Energy, et al. (“DOE Brief”), this case is an appeal under the Energy Policy
and Conservation Act (“EPCA”), Pub. L. No. 94-163, 49 Stat. 871 (1975),
amended and codified at 42 U.S.C. §§ 6291-6309, and the Administrative
Procedure Act (“APA™), 5 U.S.C. § 706. Under appeal is a ruling by the
Department of Energy (“DOE” or “the Department”) denying a petition by
the California Energy Commission (“CEC”) for a waiver or exemption from
federal preemption. See 71 Fed. Reg. 78,157 (Dec. 28, 2006). The CEC
applies for review in this Court under the provisions of 42 U.S.C. §
6306(b)(1). In fact, for the reasons stated by DOE, this case has been
brought in the wrong court. Proper jurisdiction under EPCA and the APA is

found in a federal district court.



STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

As CEC recognizes, since DOE has adopted federal energy efficiency
standards for residential clothes washers pursuant to 42 U.S.C. § 6295(g),
(see 10 C.F.R. § 430.32(g) (2007)), federal law preempts the states from
implementing their own energy or water standards for that appliance. 42
U.S.C. §§ 6297(b)-(c). EPCA allows states to seek a waiver for preemption
under detailed criteria and procedures. 42 U.S.C. § 6297(d).

The Association of Home Appliance Manufacturers (“AHAM”)
agrees with the Department that essentially two questions are presented here:

1. Whether 42 U.S.C. § 6306(b)(1) provides jurisdiction for direct
review in this Court of DOE’s order denying the petition for waiver of
federal preemption or whether the appropriate court is a federal district
court.

2. If jurisdiction is proper in this Court, then whether DOE’s
decision to deny the waiver was arbitrary, capricious or otherwise contrary
to law.

AHAM supports DOE’s view on jurisdiction, and will limit its

arguments to the second issue presented for review.



STATEMENT OF THE CASE AND STATEMENT OF FACTS

AHAM adopts the statement of the case and statement of facts

presented in DOE’s brief.



STATEMENT OF INTEREST AND SUMMARY OF ARGUMENT

AHAM supports the arguments, including the jurisdictional argument,
made in DOE’s brief and in the brief of amici Gas Appliance Manufacturers
Association and Air Conditioning and Refrigeration Institute. AHAM will
not repeat these arguments, but wishes to provide the Court with information
and perspective from the manufacturing sector directly affected by the CEC
and DOE actions.

AHAM is the United States trade association for the manufacturers of
major, portable and floor care appliances and related suppliers. AHAM
membership includes virtually all of the manufacturers of residential clothes
washers selling machines in this country.

AHAM has represented the appliance industry on energy issues for
over 30 years. AHAM and its members are the principal industry architects
of the federal energy laws on appliance standards and federal preemption,
and have been active on state appliance standards activities, particularly in
California. = AHAM led the regulatory and negotiations effort which
culminated in the January 2001 final rule for the residential clothes washers
federal energy efficiency standards, effective first in 2001 and then in 2007.
That rule was expressly and carefully designed to save significant amounts

of energy and water, to maintain full lines of clothes washer models for



consumers, and to mitigate manufacturer, including U.S. employment,
impact. See Final Rule, 66 Fed. Reg. 3314 (Jan. 12, 2001); Proposed Rule,
65 Fed. Reg. 59,550 (Oct. 5, 2000). The careful balance that the final rule
achieved and the viability of a national system of standards are at stake in
this litigation.

The bottom line is that this lawsuit is about the future of a U.S.
manufacturing base producing conventional top-loading, vertical-axis
clothes washers most Americans, including most Californians, prefer.
Simply put, if this Court’s decision leads to a granting of the petition, top-
loading clothes, and vertical-axis washers will not be available in California.
AHAM was engaged in the CEC rulemaking which promulgated the
standard at issue. The rulemaking was a circumscribed proceeding because
the California Legislature sharply limited the possible results. As CEC
indicates, it did not choose to do a clothes washer standard based on its own
expert assessment of state needs and prioritization. Rather, it was required
to do so by preemptory state legislative action. See Cal. Assemb. B. No.
1501, Ch. 421, §1(b) (Cal. 2002); CEC Br. at 3, 15.

AHAM also negotiated with the water efficiency amici the new

federal water standards for clothes washers and dishwashers contained in the




just-enacted energy bill. This legislation has effectively superseded the
policy arguments in the petition.

AHAM first argues that it is not a matter of chance that the federal
statutory scheme provides almost complete preemption with a limited
opportunity for waivers or exemption from preemption based on what might
seem to a first-time observer to be a complex, almost labyrinth, scheme of
procedures and criteria. From industry’s viewpoint, the purpose of the
federal energy law is to maintain a viable program of energy (now water)
standards with strong federal preemption. Only in rare circumstances will a
state be able to justify an exemption from preemption.

A review of CEC’s underlying statute (the so-called Warren-Alquist
Act, CAL. PUB. RES. CODE §§ 2500-25986 (2007)) demonstrates starkly why
federal preemption is so important and must be maintained except in unusual
circumstances. CEC’s standards criteria do not explicitly include a wide
range of considerations of economic and technical impacts on industry or
consumers outside or inside the state of California. The fate of U.S.
appliance production, for example, 1s a matter of indifference to CEC.

The Warren-Alquist Act is in sharp contrast with the underlying
policy in EPCA that consumer product and appliance manufacturers must

have a national, often international, market for their goods. The very



considerations that DOE takes into account in its rulemakings and in the
waiver petition process are foreign to the CEC and the Warren-Alquist Act,
but critical to the overall national welfare, striking an appropriate balance
between the environmental and economic benefits of efficiency standards
while maintaining a strong economy and marketplace.

Second, the high bar that the law and DOE set for granting a waiver
petition is supported by focusing on the language in EPCA which states that
DOE must find that “the state has established by a preponderance of the
evidence that such state regulation is NEEDED to meet unusual and
compelling state or local energy interests.” 42 U.S.C. § 6297(d)(1)(B)
(emphasis added). Rules of statutory construction favor interpreting
“needed” in its strongest meaning.

The CEC has attempted, through electronic links to California
dockets, to throw at DOE thousands of pages of documentation, forcing
DOE to forage through internet links to a proposed state water plan. But,

there is nothing in the CEC’s filing that shows that clothes washer water

standards for California are necessary. In fact, the CEC’s administrative

record and the state water plan (which EPCA requires CEC and DOE to
evaluate) indicate that there are a number of other options that are more

powerful and effective.



The lack of necessity for a California clothes washer water standard to
mitigate California’s water interests is even more obvious today given the
recent enactment by Congress, supported by the California water interests

and NRDC amici, of federal water standards for clothes washers. Whatever

void the California Legislature found in the federal standards has now been
substantially filled.

Third, overall DOE fairly and reasonably evaluated the administrative
record. There is no obligation under federal law that in the face of CEC data
dumping of documents and web links the federal agency is required to
develop an argument and rationale for CEC. EPCA requires CEC to do
more than proffer a thin analysis it considers sufficient under state law for
proving interest and cost-benefit.

Fourth, the unavailability of the basic, popular, moderately-priced
vertical-axis clothes washer that predominates in over two-thirds of the U.S.
market is alone sufficient for the denial of this petition. As CEC recognizes,
there is no vertical-axis product in the United States that meets the proposed
CEC standards. See CEC Br. at 27.  Vertical-axis products have been
recognized by EPCA and DOE as a critical and distinctive product class or
type that requires regulatory protection so that it continues to be available to

consumers in California and throughout the United States.



Finally, even if the Court finds one or more deficiencies in DOE’s
determination, the Court must remand to DOE to reopen or undertake a new
waiver proceeding. There is no support in administrative law for this Court
to make a final decision on the petition; there are additional criteria and

factual determinations DOE would need to consider.



ARGUMENT

L. UNDER THE LAW. DOE IS JUSTIFIED IN SETTING A HIGH
BAR TO GRANTING A WAIVER

A. Congress Intended That Waivers Be Rare in Order to Protect
Consumers and the National Market

In many federal preemption cases under statutory schemes, courts are
justified in protecting state authority based on federalism considerations.
EPCA is a strong statement of Congressional will to preempt states and
maintain that preemption. The essence, the “bargain,” of EPCA is a
comprehensive system of federal regulations and periodic updates for a
range of appliances, consumer, commercial and industrial products in
exchange for which there is virtually complete federal preemption of state
energy conservation testing, labeling, standards, and related requirements.
See 42 U.S.C. § 6297.

Here, CEC sought approval under the limited opportunity for states in
urgent and exigent circumstances to obtain a waiver from the Department.
DOE can only grant such a waiver where the state can make a detailed,
credible case for “unusual and compelling State or local energy or water
interests.” 42 U.S.C. § 6297(d)(1)(B) (emphasis added). The statute
provides a comprehensive set of criteria that the state must satisfy to make

this case. Even if such a case can be made, the Secretary may not grant the
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exemption if he or she finds that the regulation -either would
(a) “significantly burden manufacturing, marketing, distribution, sale, or
servicing of the covered product on a national basis,” or (b) “result in the
unavailability in the State of any covered products type (or class) of
performance characteristics (including reliability), features, sizes, capacities,
and volumes that are substantially the same as those generally available in
the State at the time of the Secretary’s finding. . . .” 42 U.S.C. §§
6297(d)(3)-(4). This latter provision is known as a “safe harbor” because it
protects consumers and the national market regardless of the state’s interests
and the benefits of the standard.

One might expect that the first waiver petition filed by a state would
occur under extreme circumstances where the state-proposed solution is
clear, effective and central to a plan, and where consumers and
manufacturers left unharmed. Unfortunately, just the opposite occurs here.
The proffered water requirements attached to a CEC energy standard were
not based on a rigorous consideration by state agencies of expertise. In fact,
the CEC was considering other products as the subject of the first waiver
petition filed by any state with DOE. But, CEC was itself preempted by the
action of the California Legislature in imposing the requirements that the

CEC adopt this standard, make it at least as stringent as the standard for a

-11 -



then non-federally regulated product (commercial clothes washers) and that
CEC file a waiver. CAL. PUB. RES. CODE § 25402(e)(1). Under these
circumstances, it is not surprising that the petition is cobbled together.

Nor was the legislation or the standard based on careful consideration
in the state water and energy plans of whether and how state water standards
for residential clothes washers may be central and critical to dealing with
California’s water supply problems. In fact, as AHAM pointed out in its

comments to the DOE proceeding, it does not appear that the clothes washer

standard is even a part of the thousands of pages of the draft state water and

energy plans, or if it is, i1t 1s buried as an inconsequential piece of the overall

picture. See AHAM Comments to the Department of Energy at 13, (Apr. 7,
2006) (contained in Petitioner’s Excerpt of Record) [hereinafter AHAM
Comments].

In light of this background, careful consideration of the statutory
scheme and congressional intent in the exemption-from-preemption
provision is critical because it reveals the considerable burden on both a
petitioner and DOE before a waiver could be granted and that a successful
petition must overcome three levels of criteria.

First, the state’s interest in and consideration of the proposed standard

must be demonstrated under several substantive criteria. 42 U.S.C. §
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6297(d)(1)(C). Second, even if this demonstration is made, DOE still must
consider whether the state regulation will significantly burden the
production, distribution and marketing of the product on a national basis. 42
U.S.C. § 6297(d)(3).

Finally, no matter what DOE’s evaluation of the national market is,
DOE may not prescribe the rule if it finds that the standard will likely result
in the unavailability in the state of certain types of products, classes,
performance characteristics and other significant aspects of the product that
are currently available. 42 U.S.C. § 6297(d)(4). There is no argument from
California that under its proposed standard, conventional top-loading vertical

axis machines now on the market will not be available in California.

California does not deny this effect; it simply belittles it. But under the law
it is a show stopper.

Thus, if CEC fails to meet any aspect of its initial burden on state
interests, the petition fails. Even if California meets this burden, the petition
fails if the national market will be adversely affected. And, no matter what
DOE’s evaluation is of the state interest and the national impact, consumers
in California must not be deprived of significant products, features, or

product utilities that exist in the marketplace.

-13 -



This three-tier structure was intentionally designed to eliminate all but
the most extraordinary requests. The 1987 revision to the federal
preemption provisions, The National Appliance Energy Conservation Act of
1987, Pub. L. No. 100-12, 101 Stat. 103 (1987) (“NAECA”), was an
intentional upgrading and tightening of preemption. Congress was
concerned that appliance manufacturers were facing “a growing patchwork
of different State regulations” and “numerous conflicting state
requirements.” H.R. REP. No. 100-11, at 24, 100th Cong. (1st Sess. 1987);
S. REp. No. 100-6, at 4-5, 100th Cong. (1st Sess. 1987) (contained in
Addendum to this Brief). The Senate report stated that NAECA, by adding a
number of specific federal standards and rule making schedules, “increases
Federal preemption of State Regulation.” S. REp. 100-6, at 12.

Indeed, NAECA enhanced, and made more difficult, the process to
obtain waivers by, among other revisions, changing the state’s burden from
showing “a significant state or local interest,” Pub. L. No. 94-163, 89 Stat.
871 (1975) (contained in Addendum to this Brief), to establishing “by
preponderance of the evidence that such state regulation is needed to meet
unusual and compelling state or local energy interests.” The Senate report
states that this change provided “new and more stringent criteria” that a state

must establish. S. REp. 100-6, at 9.
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There was no controversy in Congress about the preemption
provisions which were proposed by CEC and NRDC, among others, with
appliance manufacturers. Energy conservation groups and states, led by
California, testified about their importance. For example, amicus NRDC
testified that appliance manufacturers benefit under NAECA “by being

29

protected from a potential patchwork of state regulations.” Hearing before
the Subcommittee on Energy Conservation and Power, 99th Cong. 99-165,
at 127 (Sept. 10, 1986) (Contained in Addendum to this Brief.) The
Chairman of the CEC stated in a letter to the Subcommittee that “we
understand that this bill is the result of intense negotiations, and that the
explicit trade-off was national standards for stronger preemption of state
standards than exist under current law. We have thought seriously about the
new exemption criteria, which significantly reduces the states’ ability to set
standards and weighed them against the benefit of nationwide conservation.
We conclude that the trade-off is worthwhile.” Id. at 162.

California and New York did request, however, that Congress revise
the legislative language or create a legislative history to state that DOE
would analyze a petition based on the overall benefits of the exempted

standard versus the burdens on manufacturers and consumers. Significantly,

that proposed language, which would have fundamentally changed the
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nature of this provision to an overall balancing provision, is not part of the
intent of Congress, as evidenced in the descriptions of the House and Senate
reports. The requests are only included in the records of submitted
testimony. Id. at 174-185, 162-163.

B. CEC Failed to Show the Standard Is “Needed” to Protect its Interests

Intervenor wishes to direct the Court’s attention to two other specific
aspects of the statutory scheme which justify DOE’s view of how the waiver
petitions work and its decision. First, the state must show, by preponderance
of the evidence, that the state regulations are “needed” to solve the unusual
and compelling state or local energy and water interests. 42 U.S.C. §
6297(d)(1)(B). It does not mean these standards alone must solve the state
problem but they must be critical to the resolution.

A range of definitions are recognized by courts as to what “needed” or
“necessity” means. They range from simply “useful or helpful” to
“indispensable.” See USW Comm. v. ATT Comm., 31 F. Supp. 2d 839, 854
(D. Or. 1998) (recognizing that although the FCC has defined “necessary” to
mean simply that equipment is “used” or “useful”, not that it is
“indispensable”; “the court’s dictionary defines ‘necessary’ as ‘essential’
and ‘necessaries’ as ‘items . . . that cannot be done without . . .” .). Here, the

statutory context argues for adoption of those lines of cases under which
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“necessary” means “essential” and that there is no alternative means
available. See, e.g., Spradley v. Sistrunk, No. 92-136, 1996 U.S. Dist.
LEXIS 11993, at **8-9 (Dist. F1. 1996) (interpreting the terms “necessary”
or “essential” to mean that there is no alternative means of protecting jail
security that is reasonably available to prison officials™).

The statute juxtaposes the less stringent concept of “preferable”
against “necessary” in defining “unusual and compelling state or local
energy or water interests” as those where the “costs, benefits, burdens, and
reliability of energy or water savings resulting from the State regulation
make such regulation preferable or necessary. . . . 7 42 US.C. §
6297(d)(1)(C)(i1). Since “necessary” is distinguished from “preferable” in
the same section of the statute, it is reasonable to interpret “needed” in this
context as meaning “impossible to do without.” See, e.g., In re Braswell, No.
06-00318, 2006 Bankr. LEXIS 2902, at **2-3 (Bankr. Aug. 23, 2006)
(discussing what is “reasonably necessary” for purposes of maintenance and
support of a debtor and ensuring that the debtor does not artificially inflate
actual expenses, therefore, the court defined “necessary” to mean
“impossible to do without™).

Measures subject to waiver must be needed, requiring a proof of

condition beyond desirability, convenience or mere cost effectiveness. It is
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reasonable for DOE to require that the state or local energy or water interests
be proven not to be achievable under any reasonable circumstances without
this specific standard and that, in fact, it will be achieved substantially with
the application of the standard.

C. CEC Must Prove the State Standard is Integral and Critical to the
State Water and Energy Plans

The failure of the CEC petition is further understood by reviewing
another requirement in the law. Determining whether an unusual and
compelling state or local energy or water interest exists must be evaluated in
the context of the state’s energy or water plan and forecast, if they exist. 42
U.S.C. § 6297(d)(1)(C). The proffered standard must be an integral part of
the plan. Congress stated: “It does require the state to show that it is
engaged in a rational planning process in which the state has reviewed the
cost effectiveness of various alternatives to state appliance standards.” H.R.
REP. 100-11, at 25. AHAM pointed out in its comments (AHAM Comments
at 9) that this or a similar clothes washer water standard is essentially non-
existent in the draft state water plan that CEC uses as the basis of its petition.
These facts certainly indicate that this standard is far from “needed.”

The CEC rulemaking was not part of a rational planning process. It

was a mandated rulemaking with literally a pre-ordained result. Thus, it is
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not surprising that neither the California water nor energy plans contain any
significant reference or reliance on this standard.

D. California Law and the CEC Neglect the National and State Interests
which Federal Law Protects

Preemption and the stringent proof required for waivers are
particularly important when considering EPCA’s inclusion of detailed
evaluation of national and state aspects of energy, environmental and
economic impacts versus the Warren-Alquist Act’s narrow and parochial
view.

In setting standards under 42 U.S.C. §§ 6295(0)-(q) of EPCA, DOE
must consider a range of technical feasibility and economic justification
criteria, including the economic impact of the standards on manufacturers
and consumers, the amount of energy and water savings, lessening of utility
or performance of products and the impact and possible lessening of
competition, particularly on smaller firms. The economic justification
criteria are multiple and detailed, and DOE is prohibited from establishing
standards that will adversely impact on the availability of desired product
features, utility and performances.

These same considerations are reflected in the waiver petition
procedures and criteria. 42 U.S.C. § 6297(d) requires consideration of not

only the state’s interests within the context of a thorough and detailed cost-
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benefit analysis (which DOE determined was not conducted or at least not
provided in the petition), but also without the context of the impact in
California and nationally of a range of economic and environmental
considerations. The state must evaluate, and show evidence of thorough
consideration in its petition, that it has compared the proposed standard to a
range of alternatives, including market-induced improvements and other
regulatory and non-regulatory approaches. DOE found nothing in the water
plan or in the petition that evidences this comprehensive evaluation. 71 Fed.
Reg. 78,157, 78,161-162, 78,163 (Dec. 28, 2006).

DOE must also consider the impact of the state regulation in terms of
national burdens on manufacturing, marketing, distribution, sale or servicing
of the product, the impact and disadvantage to smaller manufacturers,
distributors or dealers in the state and lessening competition in the state, the
impact of the lessening of the shipment of current models in both the state
and the United States and the loss to consumers of popular models features
and utilities.

None of these considerations i1s required under California law.

Instead, the relevant portion (to the extent applicable, since the Legislature
limited CEC’s discretion to apply these factors) of the Warren-Alquist Act, §

25402(c)(1), states that CEC shall:
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[p]rescribe, by regulation, standards for minimum
levels of operating efficiency, based on a
reasonable use pattern, and may prescribe other
cost-effective measures . . . to promote the use of
energy-efficient appliances. . . . The minimum
levels of operating efficiency shall be based on
feasible and attainable efficiencies or feasible
improved efficiencies which will reduce the
electrical energy consumption growth rate. . . . The
standards shall be drawn so they do not result in
any added total costs to the consumer over the
designed life of the appliances concerned.

This law does not prescribe a full consideration of the various energy,
environmental and economic issues required under federal law. Rather, a
simple cost-benefit analysis is sufficient.

Further, when the California Legislature required CEC to promulgate
the clothes washer water petitions, it did not do so on the basis that CEC
should first determine under subsection (c)(1) whether the standards were
feasible, justified or cost effective. Rather, the provision states that the
Commission “shall” amend its regulations to “require that residential clothes
washers manufactured on or after January 1, 2007 be at least as water
efficient as commercial clothes washers” and that CEC petition DOE for an
exemption from preemption. Warren-Alquist Act, § 25402(e). Thus, the

Legislature mandated that there be water standards and essentially mandated

the minimum levels based on preexisting commercial clothes washer
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standards. CEC was under no obligation to consider the national or even
comprehensive state aspects and impacts of its standard.

The CEC statutory and regulatory scheme exemplify perfectly the
necessity for absolute preemption, except under exigent circumstances
accompanied by a full justification, that DOE did not find CEC provided

here.

II.  DOE FAIRLY AND REASONABLY EVALUATED THE
ADMINISTRATIVE RECORD IN DENYING THE CEC PETITION

A. DOE has No Obligation to Search Through the Vast Administrative
Record of Several State Agencies to Cobble Together a Case for the
CEC Petition

DOE indicated that a partial ground for denying the petition was that
CEC failed to present a detailed cost-benefit analysis relating to its proposed
state standards, including the underlying facts and assumptions. CEC does
not deny this. Rather, it somewhat imperiously indicates that it told DOE
that “the underpinnings of the analysis were subject to a rigorous analysis in
the energy commission proceeding in which the standards were adopted.”
CEC Br. at 20-22. The CEC believes that it is satisfactory to require a
federal agency to root through the state administrative record, via electronic
links provided in the waiver application, to find evidence to support a federal

requirement.
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The CEC also makes the odd claim that, following CEC’s initial filing
failure, when DOE found that CEC finally had filed a complete petition,
DOE waived its ability to subsequently find substantive insufficiencies in
the petition. This is absurd. All DOE determined—as the DOE brief
explains—in its initial finding of sufficiency is that all the parts of a petition
were included. That determination is totally unrelated to a subsequent
substantive analysis of the petition’s adequacy under the criteria in EPCA.
Otherwise, the logical extension of CEC’s view is that DOE should have
summarily granted the petition because it was sufficient. (Many high school
seniors would be delighted to learn that the confirmation letter indicating
that a complete application has been filed means that they have been
admitted to every college to which they submitted a complete application.)

To protect federal agencies in the Internet age, this Court should
clearly state that a party with the burden of proof before an agency cannot
simply reference a URL address in a state proceeding and expect the federal
agency to work its way through relevant and irrelevant material. Yet, this is
exactly what CEC tells this Court is sufficient. See CEC Br. at 21-22. CEC
even wants to require DOE to find CEC contractor materials in the
California record and conclude that they are relevant to a determination of

costs and benefits. See CEC Br. at 22.
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Although the APA was enacted in 1946, well before the age of the
Internet, it has been understood that an administrative record includes “all
relevant material presented prior to the issuance of rules.” Senate Doc. No.
248, 79th Cong., 2d Sess. 25 (1946) (emphasis added). Failing to present
the underlying data and assumptions in a cost-benefit analysis and
demanding that DOE search for it, mostly unguided, in a state administrative
record is not a presentment.

DOE’s view on what material is in the record is consistent with its
action in other areas. For example, the Department of Energy Office of
Fossil Energy states that: “the administrative record in a proceeding . . . will
consist of the proposed order . . . and related documents, all related evidence

presented at the public hearing, all written comments, and any other

information in the possession of [DOE] and made a part of the public record

of the proceeding.” 10 C.F.R. § 501.66 (emphasis added). It is
unreasonable, and would create enormous burdens on a federal agency, to
accept that references to a nonfederal record--which could have been, but
were not presented to the agency--should properly be considered part of the
public decision-making record.

Further, it should be assumed that the administrative agency properly

designated the administrative record unless there is clear evidence to the
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contrary. See, Bar MK Ranches v. Yeutter, 994 F.2d 735, 739 (10th Cir.
1993). Here, the DOE administrative record does not contain much of the
material that CEC now alludes to in its brief, whatever its value.

B. The Administrative Record is Replete with Support for DOE’s
Decision to Deny the Petition

DOE analysis of the petition and industry comments in the
administrative record more than justify DOE’s decision. Although not all
industry arguments were accepted, these comments contained credible
criticisms of CEC’s assertions and other information relevant to the
environmental, water, technical and economic assumptions and issues in
EPCA.

For example, AHAM delved into the voluminous draft California
water plan and other state materials to show that clothes washer water use is
a relatively insignificant part of overall water or residential water use in
California. (Clothes washers account for only 14% of indoor water use and
less than 1% of total water consumption). Industry comments also made
clear that the draft 2005 water plan does not even mention, much less rely
on, California water standards for residential clothes washers or any other
product as integral to a successful water plan. AHAM Comments at 13.

There are differences in expert views on future California water

needs. AHAM comments at 9. Further, the AHAM comments showed that
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the water use the CEC attributes to clothes washers and the savings through
standards are based on unreasonable assumptions (e.g., that the total stock of
clothes washers would be instantly replaced by products meeting the new
water standards.) /Id. at 34. Industry comments also indicated a number of
other alternatives, in the residential and nonresidential sector, which would
far surpass any reasonable water savings attributed to residential clothes
washer standards but which CEC had not seriously considered in its petition.
Id. at 13-15. For example, extremely modest reductions in agricultural water
use (1%) would equal all the water consumed by clothes washers. The use
of incentive programs and other market transformation measures would
increase use of high water and energy efficiency products in California, for
example by using water submeters. /d.

Industry presented DOE with evidence that California water costs and
interests are similar to those in many other regions of the country. Id. at 17.
Within the product category itself, industry showed that as a practical,
technological matter the standards CEC proposes to adopt make it
impossible for the conventional top-load, vertical-axis clothes washer to be
sold in California. And, although there has been increasing popularity of
alternative front-load, horizontal-axis, European-style models (sold by

AHAM members) industry showed market evidence that there was a limit to

-26 -



the popularity of these units and limitations on their utility. CEC is
proposing to eliminate from the California market a product that has 60%
plus share of the national market. Id. at 20-28. AHAM presented recent
consumer research and national marketplace experience indicating adverse
impacts on California consumer satisfaction and loss of utility if these
moderately-priced machines are no longer available. Id. at 25.

Industry comments also indicated the adverse impact on the national
market, including on many manufacturers and retailers, from allowing a
California-only standard. Between DOE’s own analysis of the California-
petition and the industry comments, there was more than sufficient record
evidence for DOE to find that CEC had presented less than the statutory
minimum to justify the granting of a petition. 71 Fed. Reg. at 78,157,
78,163-164. CEC did not prove an unusual and compelling state water
interest and the likely unavailability of vertical-axis units in California is
violative of EPCA.

Although it is too late for CEC to bring more information to the table
supporting its position, its new interpretation of the record evidence in its
brief does not add to its case.

The first major, salient fact is that there still are no conventional

vertical-axis machines which meet the CEC standards. The CEC believes
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that there may or should be units in the future, but bases this on no
information relating to vertical-axis units. Rather, its view is that since there
has been improvement with another type of products, horizontal-axis units,
the same progress can be made with vertical-axis. And, in CEC’s view,
vertical-axis products are not important to consumers. But, DOE has long
recognized that vertical-axis is a separate product category with its own
features and utilities ranging from washing time, consumer accessibility
during the wash cycle, capacity, to washability. This is consistent with the
requirement in EPCA that different product designs, features and utilities
justify separate product classes. See 66 Fed. Reg. 3314, 3322, (last DOE
clothes washer rule), 10 C.F.R. § 430.32(g); 42 U.S.C. § 6295(q). DOE
reasonably concluded that there was a significant threat that these
conventional, moderately-priced units would not be available in California
under the California standards. This is exactly what the “safe harbor”
provision in EPCA is designed to prevent.

The 6.3 Water Factor “top loader” mentioned by CEC (CEC Br. at 27)
is made by a small niche manufacturer, Staber, and is a “top-load”
horizontal-axis (not vertical-axis) product in which there is access to a
horizontal drum from the top. To extrapolate from this model, which is not

vertical-axis, to shipments of millions of units needed in California,
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designed and produced by high-volume manufacturers, is highly speculative
and hardly a basis for this Court to reverse DOE’s judgment. Nor is this an
inexpensive product; current (January 3, 2008) Internet pricing for the
lowest-priced Staber model is $1,299.00. See Staber Washing Machines,

http://www.staber.com/washingmachines (Contained in the Addendum to

this Brief.) This unit hardly justifies CEC’s claim that “the record
demonstrates that top-loaders are likely to achieve the . . . improvement from
6.3 WF to 6.0 WF by 2010. ...” CEC Br. at 50.

Although previously rebutted, CEC still erroneously insists that the
standard will provide significant financial savings to California consumers.
But their consumers will be forced to replace top-load, vertical-axis units
priced as low as $220 (not $550 as CEC estimates) vertical-axis units with
$600 front loading, horizontal-axis products. AHAM comments at 38-39.
The price increase to achieve the 8.5 Water Factor CEC proposed standard is
estimated by consultants hired by AHAM at $280 (a payback of over 25
years) and $380 to achieve the 6.0 Water Factor CEC proposed standard (17
years payback). See AHAM comments at 39.

Contrary to California’s claim that the petition “contains a detailed
analysis showing that the state’s residential clothes washer standards are

highly cost-effective to consumers. . .. ”, (CEC Br. at 20), the record is thin.

-29.



California identifies (again through a separate web site, not the DOE record)
a report by a contractor to PG&E as providing “much of the analysis used.”
CEC Br. at 22.

The results referenced are contained in a report by a contractor PG&E
that made liberal use of questionable assumptions but conducted very
limited direct research. The report estimates the price of the average
baseline unit sold in California at $550. This value is unsubstantiated and
higher than AHAM data. AHAM Comments at 34-35. As a result, the
financial benefit of water saved versus higher washer price (payback) is
significantly overestimated.

Significantly, this study was not cited by CEC in its initial petition to
DOE as a source for clothes washer prices and only surfaced as part of the
pricing argument in the later Motion for Reconsideration. Compare CEC
Pet. at 19, with CEC Req. for Recons. at 8-9.

C. There is Still Significant U.S. Clothes Washer Employment Which
Would Be Adversely Affected by Granting this Petition

The consequences of reversing DOE and potentially granting the CEC
petition are not restricted to consumer interests in conventional vertical-axis
clothes washers or manufacturer profitability. There are real US employees,
albeit not in California and not of apparent concern to CEC or covered by

the ambit of the Warren-Alquist Act, whose lives will be affected if the
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products they use are obsoleted in a significant portion (approximately 20%)
of the United States market. AHAM Comments at 41-42. This includes
approximately 3700 employees who make clothes washers for Whirlpool in
Clyde, Ohio; 700 employees who make clothes washers for General Electric
in Louisville, Kentucky; over 2000 employees who make clothes washers in
Iowa for Electrolux; and 1408 employees who are involved in laundry
production in Ripon, Wisconsin for Alliance Laundry.

The stakes here are not just whatever significance one attributes to
consumer satisfaction and desires, but U.S. manufacturing operations
holding on to their domestic base in light of increasing imports from
Mexico, Europe and Asia.

III. THE NEW FEDERAL LAW ESTABLISHING FEDERAL CLOTHES

WASHER WATER EFFICIENCY STANDARDS SUBSTANTIALLY
MITIGATES CALIFORNIA’S WATER CONCERNS

Subsequent to the petition procedure and the filing of this lawsuit, the
United States Congress passed on December 18, 2007, and the President
signed on December 19, the 2007 Energy Act, H.R. 6, The Energy
Independence and Security Act of 2007, Pub. L. No. 110-140. This new law
established, in section 311(a)(2), a new EPCA, provisions 42 U.S.C.
§ 6295(g). This provision, proposed by numerous stakeholders, including

the environmental and water interests amici in this case, sets federal water
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standards for both clothes washers and dishwashers along with a schedule of

future rulemakings to tighten these standards.

This important environmental measure was proposed to the Congress
by the appliance manufacturers and a nationwide coalition of energy and
water efficiency supporters. The Addendum to this brief includes the text of
the new law, the agreement between these organizations and the press
release issued by their spokesman which quotes not only AHAM but NRDC,
the Association of Metropolitan Water Agencies, and the California Urban
Water Conservation Council. These environmental and water groups
estimated that the national water savings from the clothes washer and
dishwasher standards would provide nationally nearly 11 million acre-feet (3
trillion gallons) of water savings over approximately 30 years, sufficient to
meet the needs of about 44 million people for one year. When combined
with preexisting energy standards for clothes washers, these water and
environmental groups estimate the cumulative national utility bill savings
could be as high as 68 billion dollars and meet the annual water needs of
about 272 million people.

This recent event makes the CEC argument much more academic,
outdated and unlikely for success if the petition is renewed either through

reversal by the Court of the DOE decision or the filing of a new petition.
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IV. ANY COURT REMAND MUST LEAVE DOE FREE TO REVIEW
THOROUGHLY THE PETITION IN LIGHT OF THE STATUTE AS
INTERPRETED BY THE COURT

Contrary to CEC’s assertion (CEC Br. at 35-38), it would not be
appropriate for the Court—if it finds that DOE has erred—to take any action
other than to remand the matter to the agency to reopen proceedings
consistent with the Court’s decision. The Court would not be justified in
mandating a granting of the waiver.

This is not an “exceptional” case under the Ninth Circuit and other
court precedent that requires any different conclusion. The very case cited
by the CEC, Sierra Club v. EPA, makes clear that “the normal course of
action when the record fails to support an agency’s decision is to remand to
the agency for additional investigation or explanation.” 346 F.3d 955, 963
(9th Cir. 2003) (internal quotations and citations omitted) (remanding the
matter to the EPA with instructions only because the EPA’s determination
ran “counter to the evidence before it” which made it impossible for the EPA
to make a correct determination.)

This Circuit has recognized that only in an exceptional case should the
court remand to the agency with instructions to take a specific action. See
Sierra Club v. EPA, 346 F.3d at 963. A review of Ninth Circuit and other

cases in which a remand has included the mandate of a required result
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indicates that these are situations where no other factual determinations or

policy evaluations can possibly reach a different result. Otherwise, if the

record before the agency does not support the agency action, Florida Power
& Light Co. v. Lorion, 470 U.S. 729, 744 (1985) (concluding that if the
administrative record does not support an agency’s decision, it is appropriate
to remand to the agency for additional explanation because the reviewing
court does not have the authority to conduct a de novo inquiry into the
matter and to reach its own conclusions based on such inquiry); or the
agency has not considered all relevant factors, Hines v. Bowen, 872 F.2d 56,
59 (4th Cir. 1989) (holding that the administrative law judge did not
adequately consider the combined effect of the claimant’s impairments as
required by Congress, and remanding with instructions for further
proceedings to consider such effects), then a remand for further agency
rulemaking is required.

A remand for the agency to reevaluate its previous action is not
appropriate only in the narrow set of cases where there is no possibility that
the agency drew the correct conclusion from the fully-developed record
before it. Sierra Club v. EPA, 346 F.3d at 963. This may occur where only
one agency decision is possible, see, e.g., Sierra Club v. EPA, 311 F.3d 853,

859, 862 (7th Cir. 2002); where the agency failed to execute its
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congressionally-mandated duty and only a court-specific direction to execute
this duty would fulfill the statutory requirement, Earth Island Inst. v.
Hogarth, 494 F.3d 757, 769-70 (9th Cir. 2007); or when a court issues a
mandate for agency to take a specific action if a remand would serve no
useful purpose. Tourus Records, Inc v. DEA, 259 F.3d 731, 739 (D.C. Cir.
2001).

Here, even a substantial reversal of the DOE’s decision and rejection
of its analysis would require DOE to consider all of the EPCA waiver factors
and to refresh the record, which is now several years old. For example, if
the Court finds that DOE must filter through the state water and energy
records, then the DOE must weigh costs and benefits against alternative

approaches.
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CONCLUSION

DOE had sufficient, perfectly lawful reasons to deny the CEC petition
on several grounds. CEC’s attitude throughout the state rulemaking, the
federal rulemaking and before this Court is that because it is California, the
largest and most powerful state economically (and perhaps politically), it is
not obligated to provide the evidence and make the showing that any other
petitioner, including industry, must make to justify federal agency action.

There may be well a case to be made for a federally-covered product
that a state petition is justified, but it is not this case, based on this record
evidence. For the reasons stated in the DOE, the ARI/GAMA Briefs and
Intervenor’s Briefs, we respectfully submit that, assuming the Court finds
subject matter jurisdiction, the CEC petition for review be denied.

Respectfully submitted,

NATHAN R. HAMLER, EsQ. (227765)
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100t Concreas

Ist Session j HOUSE OF REPRESENTATIVES

Rerorr
No. 100-11

NATIONAL APPLIANCE ENERGY CONSERVATION ACT

MarcH 3, 1987.—Committed to the Committee of the Whole House on the State of

the Union and ordered to be printed

Mr. DINGELL, from the Committee on Energy and Commerce,

submitted the following

REPORT
together with
DISSENTING VIEWS

[To accompany H.R. 87]

[Including cost estimate of the Congressional Budget Office] »

The Committee on Energy and Commerce, to whom was referred
the bill (H.R. 87) to amend the Energy Policy and Conservation Act
with respect to energy conservation standards for appliances,
having considered the same, report favorably thereon with an
amendment and recommend that the bill as amended do pass.

CONTENTS

The Amendment

Purpose and Summary

Background and Need for Legislation

Hearings
Committee Consideration

Committee Oversight Findings.

Committee on Government Operations

Committee Cost Estimate

Congressional Budget Office Estimate
Inflationary Impact Statement

Section-by-Section Analysis and Discussion

Changes in Existing Law Made by the Bill, As Reported

The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof

the following:
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United States at the time of the Secretary’s finding.” This term
precludes DOE from promulgating a standard that manufacturers
are only able to meet by adopting engineering changes that elimi-
nate performance characteristics. A manufacturer’s decision to
eliminate such characteristics rather than to implement other
technologically feasible changes does not render the product type
“unavailable.” A standard would result in the “unavailability” of
characteristics, etc., if, as a result of the standard, a product con-
taining such characteristic would become prohibitively expensive,
i.e. if there would be minimal demand for the product having such
characteristic. Nor does the inability of a particular manufacturer
t% 1m,(’aet a standard necessarily make the product type “unavail-
- able.

The purpose of this provision is to ensure that an amended
standard does not deprive consumers of product choices and char-
acteristics, features, sizes, etc. Significant achievements in energy
conservation can be made without sacrificing the utility or coven-
ience of applicances to cosumers. A valid standard may entail some
minor loss of characteristics, features, sizes, etc.; for this reason,
the Act requires that “substantially the same,” though not neces-
sarily identical, characteristics or features should continue to be
available. This provision also does not apply to trivial effects in
which a standard might result. If a standard level for a given prod-
uct type or class fails to meet the statutory criterion, the Secretary
should determine the most stringent standard level that would sat-
isfy the criterion for that product type or class and adopt a stand-
ard for it that meets the statutory criteria. In addition, the Secre-
tary may make adjustments to the standard levels for certain prod-
uct types or classes to meet this requirement (e.g., setting a lower
standard level for certain types or classes), and the failure of par-
ticular product types or classes to meet this requirement shall not
affect the Secretary’s determination with respect to other product
types or classes. :

The burden of producing evidence and proving that a standard
level will result in the unavailability of certain characteristics, etc.,
rests on interested persons asserting the claim of unavailability.

Product types or classes are those defined by the Act or by the
Secretary. Examples of “performance characteristics” of particular
products are: safety; cooling; refrigeration and heating; dehumidifi-
cation; ability to clean or dry without adverse effects; serviceabil-
ity; and incidence and cost or repair. Examples of ‘“features” are:
automatic defrost, through the door ice, size of room air condition-
ers, and noise levels. Assessment of standard sizes (i.e., the avail-
ability of sizes that fit in standard building spaces), capacities and
volumes should be based on a review of products available in the
marketplace. : » ' :

Section 7. Effect on Other Law

QOverview.—Section 7 provides for preemption of certain State
and local regulations that address the energy consumption of cov-
ered products. In overall forin, the section follows substantially the
preemption requirements in current EPCA. Thus, the section con-
tinues the current rules for preemption with respect to certain
State testing and labeling requirements applicable to covered prod-
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ucts that are inconsistent with Federal law. It also continues the
basic concept of preempting State energy efficiency standards and
allowing waivers of preemption under certain circumstances.

Preemption applies to an entire product type as listed in the cov-
erage section of the Act. For example, State standards for electric
and gas kitchen ranges and ovens are preempted.

H.R. 87 significantly changes the criteria to be applied by the
Secretary in determining whether to grant State petitions for waiv-
ers of preemption. The waiver provisions in Section 7 are intended
to give DOE clearer direction and to give the States and other in-
terested persons clearer notice of what the provisions entail. The
combination of the new preemption provisions and the Federal
standards mandated by Section 5 provide an appropriate solution
to the problems caused by the absence of Federal standards and
the adoption of numerous and inconsistent State standards. Section
7 makes appropriate allowance for the interests of the States
through such features as “grandfathering” rules for exising State
requirements, special rules for energy requirements relating to cov-
ered products in building codes and State procurement standards,
and waivers from preemption.

Under the new waiver provisions, a State may petition for a
waiver of preemption where a State regulation is necessary to meet
“unusual and compelling State or local energy interests.” As a gen-
eral rule, a State may not receive a waiver for a standard that
takes effect prior to the effective date of a Federal standard, except
in the case of “unusual and compelling State or local energy inter-
ests” (discussed below) that also qualify as an energy emergency. In
addjt(iion, a “grandfather” provision applies with respect to this
period.

Special rules also permit State and local building codes to contin-
ue to regulate the energy consumption of covered products both
before and after the effective date of Federal standards so long as
the codes meet certain requirements. Provisions relating to State
and local building codes recognize the increasingly important role
of these codes in a State’s management of energy resources. H.R. 87
does not affect a State’s authority to adopt provisions in building
codes that do not affect the energy efficiency or energy use of covered
products, such as insulation, structure, fire, heating or safety stand-
ards.

Section 7 is designed to protect the appliance industry from
having to comply with a patchwork of numerous conflicting State
requirements. It is also designed to ensure that States are able to
respond with their own appliance regulations to substantial and
unusual energy problems, such as high electricity, gas, or heating
oil prices, high dependence on oil (or fuels whose price is tied to oil)
for electricity generation or on out-of-State energy sources, unusual
climatic conditions, or adverse environmental or health and safety
conditions that can be alleviated by energy conservation in appli-
ances. Congress anticipates that States that have such energy prob-
lems, and that have met the burden of proof set forth in Section
321, will be granted waivers.

* Period prior to the effective date of a Federal standard.—For the
period from the date of enactment of the Act until a Federal stand-
ard becomes effective, State energy requirements for covered prod-
ucts are permitted to remain in effect if they were prescribed or
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enacted before January 8, 1987, and are applicable to products
before January 8, 1988. Otherwise, State energy efficiency require-
ments for covered products generally are preempted during this
period. The primary exception to this general rule is that DOE
may grant waivers from preemption for ‘“unusual and compelling
State or local energy interests” that qualify as an “energy emer-
gency condition.” This narrow exception is to be utilized by DOE
on a case-by-case basis in conformity with the statutory criteria.

Period when a Federal standard becomes effective.—In general, ef-
fective on the date of a Federal standard for a covered product, the
Federal standard preempts all State standards that may be applica-
ble to that product. DOE may grant a waiver from preemption if
the State establishes that a State regulation is needed to meet “un-
usual and compelling State or local energy interest,” unless inter-
ested persons demonstrate that the waiver should not be granted.
These provisions are not intended to impose an absolute bar on
State regulation; it is anticipated that States satisfying the statuto-
ry criteria will be granted waivers from preemption.

To meet the criterion of “unusual and compelling State or local
energy interests,” a State must show that its interests are substan-
tially different in nature or magnitude from those prevailing in the
United States generally. In addition, the State must show that it
has evaluated appliance standards as part of an energy plan and
forecast which shows that the costs, benefits, burdens and reliabil-
ity of energy savings resulting from the regulation make it prefera-
ble or necessary when measured against the costs, benefits, bur-
dens, and reliability of alternative approaches to energy savings
and production, including reliance on reasonably predictable
market-induced improvements in efficiency of the product subject
to the regulations. This provision does not constitute a Federal re-
quirement for State energy planning or forecasting and does not re-
quire the State to use any specific methodology. It does require the
State to show that it has engaged in a rational planning process in
which the State has reviewed the cost-effectiveness of various alter-
natives to State appliance standards.

The Secretary may not, however, issue a waiver if he finds that
interested persons have demonstrated, by a preponderance of the
evidence, that the waiver would significantly burden manufactur-
ing, marketing, distribution, sale or servicing of affected products
on a national basis. H.R. 87 specifies several relevant factors that
the Secretary should consider in making this determination.

- Finally, the Secretary may not issue a waiver if he finds that in-
terested persons have demonstrated that the State regulation is
likely to result in the unavailability of product types, performance
characteristics, features, etc. This final criterion is identical to the
criterion for the establishment of a Federal standard set forth in
new Section 325(1)(4), discussed above, except that the examination
under Section 327 is limited to the effect in the State rather than
on a national basis.

State building codes.—Section 7 contains new provisions relating
to State building codes. These provisions are warranted because of
the significant growth of State building codes as a tool for State
energy management since the 1978 amendments to EPCA. These
provisions generally apply only to appliances regulated directly by
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a building code, such as heating and cooling equipment and water
heaters, and not to appliances like refrigerators.

As a general rule, Section 7 prevents State building codes from
being used as a means of setting mandatory State appliance stand-
ards in excess of the Federal standards. Subject to this restriction,
Section 7 permits regulations or other requirements concerning the
energy efficiency or energy use of covered products in building
codes both before and after the effective date of a Federal standard
under specified criteria. :

The Act contains three basic provisions with respect to building
codes. First, a “grandfather” provision covers energy efficiency re-
quirements in building codes enacted or prescribed before January
8, 1987, permitting them to operate without preemption until the
effective date of a Federal energy standard for a covered product.

Second, such a requirement enacted or prescribed on or after
January 8, 1987 in a codé for new construction is not preempted
until the date of a Federal standard if the code does not require
that the energy efficiency of the covered product exceed the appli-
cable minimum efficiency requirement in national voluntary con-
sensus standards (such as those of the American Society of Heat-
ing, Refrigeration, and Air-Conditioning Engineers) or certain
other specified levels. .

Third, on the effective date of a Federal standard for any covered
product, such a State regulation or other requirement for a covered
product in a code for new construction is not preempted if it does
not require that the covered product have an energy efficiency ex-
ceeding the Federal standard or the level permitted in a waiver of
preemption, and if it meets certain other criteria. The provisions
give the State flexibility in implementing performance-based build-
ing code approaches. Such approaches authorize builders to adjust
or trade off the efficiencies of the various building components, in-
cluding certain covered products, so long as an overall energy ob-
Jjective is met. The section’s limited restrictions are designed to
ensure that performance-based codes cannot expressly or effective-
ly require the installation of covered products whose efficiencies
exceed either the applicable Federal standard or a State standard
for which a waiver from preemption has been granted.

Generally, H.R. 87 does not require a State or local government
to submit a petition to DOE in order to enforce or apply its build-
ing code for new construction. However, if the code requires the in-
stallation of covered products with efficiencies exceeding both the
applicable Federal standard and any applicable State standard that
has been granted a waiver of preemption, that requirement in the
building code shall not apply unless DOE has granted a waiver for
the requirement.

BACKGROUND AND NEED FOR LEGISLATION

Appliance efficiency has been a subject of national interest since
at least the initial energy price jolts of the early 1970’s. In 1975,
Congress passed the Energy Policy and Conservation Act (EPCA),
which required the U.S. Department of Energy (DOE) to mandate
energy labeling of appliances and to prescribe voluntary, industry-
wide appliance efficiency improvements. In addition, ECPA author-
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ized, but did not require, DOE to set mandatory efficiency stand-
ards if the labeling and voluntary approaches proved ineffective.

In 1978, Congress enacted the National Energy Conservation
Policy Act (NECPA), 42 U.S.C. 6291 et seq. NECPA, among other
things, amended EPCA to require DOE to promulgate expeditiously
mandatory Federal efficiency standards for 13 covered products (re-
frigerators, freezers, water heaters, room air conditioners, central
air conditioners, furnaces, dishwashers, clothes washers, clothes
dryers, home heating equipment, kitchen ranges/ovens, television
sets, and humidifiers/ dehumidifers). DOE proceeded with the rule-
making and, on June 30, 1980, issued proposed standards for 8 of
the 18 covered appliances.

In 1982 and 1983, DOE embarked upon a new rulemaking proce-
dure. In December 1982 and August 1988, DOE issued final “no-
standard” standards for most of the covered appliances. These
standards constituted DOE’s determination that, applying the stat-
utory criteria of “technological feasibility” and “economic justifica-
tion,” the most appropriate Federal appliance standards were no
standards at all.

The “no-standard” standards resulted in litigation. The Natural
Resources Defense Council, joined by Congressman Richard Ottin-
ger and the States of California, Minnesota and New York, sued
DOE to overturn the standards as a wholesale misapplication of
the Congressional directive to promulgate Federal standards. On
July 16, 1985, the D.C. Circuit Court of Appeals struck the “no-
standard” standards and directed the Department to initiate a new
rulemaking procedure in_accordance with the statutory intent.
NRDC v. Herrington, 768 F.2d 1855 (D.C. Cir. 1985). That rulemak-
ing is still in progress.

While Congress was enacting the first Federal appliance stand-
ards legislation in the 1970s, some states begin enacting their own
appliance standards legislation. First California, and later New
York, Wisconsin, Minnesota and Cregon, passed legislation or pro-
mulgated regulations establishing standards for appliances covered
under Federal law. Although NECPA provides that Federal appli-
ance standards preempt state standards, the law also allows DOE
to grant waivers to states able to demonstrate a “significant State
or local interest” justifying the State’s standards in lieu of the Fed-
eral standard.

At the same time that DOE promulgated the ‘“no-standard”
standards it began a practice of granting waiver petitions filed by
the states. As a result, the major activity in appliance standards
over the past decade has been at the state level. At present, more
than a half-dozen states have appliance standards legislation of one
kind or another on the books, and another ten states are moving in
that direction. In addition, many States and localities regulate the
efficiency of certain products by adopting requirements in their
building codes, which govern overall energy consumption in new
buildings. _

In December 1985, DOE and the Solicitor General’s Office decid-
ed not to appeal the Court’s decision in NRDC v. Herrington. Appli-
ance manufacturers, accordingly, were confronted with the absence
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of Federal appliance standards for the immediate future, and a
growing plethora of differing state regulations, complicating indus-
try’s long-term planning. Environmental groups, for their part,
were put to the task of fighting a series of legislative battles at the
state level, with litigation ensuing in some cases. In early 1986, the
major appliance manufacturer associations and the Natural Re-
sources Defense Council began a negotiation to resolve their long-
standing differences in the area of appliance standards. That nego-
tiation continued for close to six months and resulted in a compre-
hensive agreement which is the foundation of the National Appli-
ance Energy conservation Act. .

A version of the appliance standards bill substantially identical
to H.R. 87 passed both Houses of Congress by unanimous consent
in the last days of the 99th Congress. The bill was pocket vetoed by
President Reagan on November 1, 1986. The President’s vote mes-
sage stated that “[t]he bill intrudes unduly on the free market,
limits the freedom of choice available to consumers who would be
denied the opportunity to purchase lower-cost appliances, and con-
stitutes a substantial intrusion into traditional State responsibil-
ities and prerogatives.” :

Need For and Benefits of Legislation

As indicated, H.R. 87 represents a breakthrough in a decade-long
battle between appliance manufacturers and environmental groups
on the subject of appliance standards.

For manufacturers, H.R. 87 establishes explicit and uniform
standards in the near term, and a detailed schedule for future
standards in the long term. These provisions bring a degree of reg-
ulatory and certainty to the business planning of the appliance
manfuacturing industry, which has had to grapple in recent years
fvith a growing number of differing State appliance laws and regu-

ations.

For environmentalists, H.R. 87 realizes a long-term objective of a
rigorous, uniform standard effective in all 50 States. It also repre-
sents the close of a long era of costly, piecemeal battles in State
legislatures and administrative rulemaking procedures to establish
State and local appliance standards.

According to estimates prepared by the American Council for an
Energy Efficient Economy (ACEEE), appliance standards will
result in substantial energy cost savings to consumers and busi-
nesses. This legislation is designed to achieve these goals by estab-
lishing initial energy conservation standards for eleven major
home appliances. These appliances account for approximately 24
percent of electricity consumption in the United States. In addi-
tion, this legislation requires DOE periodically to review the stand-
ards according to the schedule and criteria set forth in the new Act
to determine whether to make the standards more stringent.

Table I, which was prepared by NRDC, compares the initial
standards set forth in the Act with the most stringent existing or
proposed State standards and with typical products currently on
the market. The table also calculates the percentage difference in
energy consumption of appliances meeting the initial standards set
forth in the Act compared to typical current products.
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Table II, also prepared by NRDC, shows the percentage of cur-
rent models that do not meet the initial standards set forth in the

Act.

Table I1I sets forth forecasts prepared by ACEEE. These forecasts
project future energy consumption by appliances in the absence of
standards and subtract from these values projected energy con-
sumption with the standards. '

TABLE 1.—NATIONAL APPLIANCE ENERGY CONSERVATION ACT OF STANDARDS

Appliance type : lsg?ic?g:é;ge At efficency  Resuling eficency State efficiency Percent !
Refrigerators..........oeemne 1140 kWh/yr 976 kWh/yr 903 kWh/yr 1023 kKWh/yr (CA'87) 21
722 kWh/yr (CA'92) -
{72 £ FO -, 799 kWh/yr 671 kWh/yr 621 kWh/yr 137/yr (CA'87) 22
511 kWh/yr (CA'92)
Room air conditioners.......... 7.5 EER 8.6 EER 9.3 EER 8.4 EER (CA'79) 19

8.45 EER (NY'88-prop.)
' ' 8.7 EER (NY'92-prop.}
Central air conditioners........ 8.8 SEER 10.0 SEER 10.3 SEER 9.5 SEER (NY'85) 17
9.9 SEER (CA'93)

Water heaters: :
.. 484 EF 544 EF 554 EF 524 EF (ASHRAE/CA) 13

Gas.......
Electric. .. 807 £F 884 EF 894 E£F 864 £F (ASHRAE/CA) 10
Furnaces 70% AFUE 78% AFUE 84% AFUE 71% AFUE (CA'78) 20%

1 Percent change 1984 efficiency vs. resulting efficiency.
Revised September 12, 1986.

TABLE 2.—Redesign requirements of appliance standards in the National Appliance
Energy Conservation Act

Appliance and product category Percent
Refrigerators ! (includes models with through-the-door ice): 2 Redesign
Top-freezer, auto defroSt2 .........ccvcvevvcvievn e sireers s e sssese e sesees 89
Side-freezer, auto defrost? . . 92
Manual defrost.................. 42
Freezers:!
CRESL ovoviricerrecirririrerictee et resere e ee e s st dsr e b ebea s s aessrs e s enesssssberanerte 83
Upright manual ... e eseresase s 87

Room air conditioners: 3
No reverse cycle—with side louvers:
Less than 6,000 BU/DT ..o s stessesessssssesessssesnsnses 78

6,000 to 7,999 Btu/hr.... 49
8,000 to 13,999 Btu/hr.. 56
14,000 to 19,999 Btu/hr... 81
20,000 Btu/hr and over....... . 60
Reverse cycle—with side JOUVETS......coccomvriimniciirenii e nsecaseesesnns 17
No reserve cycle—without side louvers:
Less than 6,000 Btu/hr........ e rcsescesores s sssssesenns 0
6,000 to 7,999 Btu/hr.... . 45
8,000 to 13,999 Btu/hr.. 76
14,000 to 19,999 Btu/hr.... 100
20,000 Btu/hr and over............... . (®
Reverse cycle—without side loUVers......cumverircrorenenmcovenermns e 0
Central air conditioners: ¢
SPLit SYSLEIM ..oviviciririnvri s 590

Package SyStem ... 589
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Percent

Appliance and product category Redesign
Furnaces: ¢

Ol BOILET et e 57

Oil furnace. 58

Gas boiler ... 79

Gas furnace 79

5 1NRllgC sort of AHAM 1986 Directory of Certified Refrigerators and Freezers, Edition No. 2,
une, X

2No models offered.

3NRDC sort of AHAM 1986 Consumer Selection Guide For Room Air Conditioners, The earli-
er version of this table contained an error which omitted the redesign percentages for air condi-
tioners over 20,000 BTU/hr and substituted the percent redesign for the Reverse Cycle with Side
Louvers category, which in turn was left blank. Other small variations in the redesign numbers
reflect differences with the AHAM sort which includes Special Application Models and'other
unig‘ue classes which were not considered in the original NRDC sort.

4ARI 8rd Quarter 1985 Efficiency Statistics of Nationally-shipped units Figure 4 of ARI Sub-
mission to Massachusetts Executive Office of Energy Resources, March,1986.

5These figures refer to shipments, not models,

$Sort of GAMA Consumers’ Directory of Certified Furnace and Boiler Efficiency Ratings, May
1986, done by Glenn Reed, Massachusetts Executive Office of Energy Resources. These numbers
differ from the previous version of this table because they were based on an AFUE of 78% ac-
cording to GAMA's indoor air/indoor furnace test. Since the bill specifies 78% AFUE using out-
door air, the rule-of-thumb adjustment to the indoor test is 2% AFUE upward. Thus the sort is
computed at the 80% AFUE level in this version, not the 78% AFUE level.

Revised September 12, 1986. )

TABLE 3.—FORECAST OF FUTURE ENERGY CONSUMPTION OF APPLIANCES

Electricity savings by 2000 Energy savings by 2000 Cost %aovgggs by
Product o ——————
ot Annual (Tote/ Lifeti ot

Annual (Twh/yr)  Lifetime (Twh) Peak MW ! yr)( ((']33'523 N§l >ilfleéur‘pe
Refrigerators 13.86 263 1,851 159.39 3.02 $5,696
Freezers ...... 2.59 54 340 29.79 0.62 1,358
Electric water heaters 20.87 2711 2,573 240.01 3.12 8,798
Room air conditioners ... 4.59 69 4,890 52.79 0.79 854
Central air conditioners . ) 11.62 139 12,385 133.63 1.60 829
Furnaces 121.78 - 2.80 3,010
Gas water heaters 190.19 437 6,280
Gas ranges 31.83 0.73 1,325
(11 OO 53.53 796 22,039 959.40 17.05 28,150

*Net lifetime, doflars 106,

(ASour‘ceig%rggrican Council for an Energy Edficient Economy, “Energy and Economic Savings Potential From National Appfiance Efficiency Standards™
ugus .

These calculations forecast energy savings up to the year 2000,
and assume that DOE maintains the Federal standards at the ini-
tial levels set forth in the bill. ACEEE estimates a reduction in
energy consumption of 17 quads by the year 2000 by virtue of the
standards in H.R. 87. Based on their assumptions, peak demand for
electrical capacity would be reduced by 22,000 megawatts. Based on
the same assumptions, ACEEE estimates that the present value of
cost savings to consumers, based on national average utility rates,
would be $28 billion.

Although not all members of the environmentalist-industry coali-
tion agree with these projected energy and cost savings, all do
agree that the standards will enhance the certainty and reliability
of future energy demand projections. Specifically, these standards
would end an era of confusion and uncertainty. The issue of stand-
ards has remained unsettled for many years; in the absence of this
legislation, this situation could continue for the indefinite future.
The D.C. Circuit’s decision in NRDC V. Herrington requires DOE to
conduct a new rulemaking proceeding for appliance standards. This
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proceeding will continue for a substantial time, and its outcome is
uncertain, Litigation over DOE’s determination would cause fur-
ther delay and uncertainty. Such delay and uncertainty does not
serve the public interest, including the interests of energy conser-
vation and of rational planning by utilities, businesses, and other
public and private entities. In the meantime, the States may be ex-
pected to fill the void—leading to a patchwork of unpredictable and
inconsistent requirements. For these reasons, H.R. 87 is an impor-
tant step in the Congressional initiative on appliance standards
that began in 1975.

HEARINGS

No legislative hearings were held in the 100th Congress. In the
99th Congress, the Subcommittee on Energy Conservation and
Power held one day of hearings on the National Appliance Energy
Conservation Act on September 10, 1986. Testimony was received
from 6 witnesses, representing 6 organizations, with additional ma-
terial submitted by numerous other individuals and organizations.
The witnesses testifying at the hearing were: Peter A. A. Berle,
President and C.E.O., National Audubon Society; Charles A. Dowd,
President, Admiral, A Division of Maytag Company, representing
the Association of Home Appliance Manufacturers; David Gold-
stein, Senior Staff Scientist, Natural Resources Defense Council;
Robert J. Bauer, President and C.E.O., Empire Comfort Systems,
Inc.,, representing the Gas Appliance Manufacturers Association;
Howard Geller, Associate Director, American Council For An
Energy-Efficient Economy; and John W. Norris, Jr., President and
C.E.O., Lennox Industries, Inc., representing the AirConditioning
and Refrigeration Institute.

CoMMITTEE CONSIDERATION

On February 24, 1987, the Subcommittee on Energy and Power
met in open session and ordered reported the bill HR. 87, as
amended, by voice vote, a quorum being present. On February 26,
1987, the Committee met in open session and ordered reported the
bill HR. 87 with amendments by voice vote, a quorum being
present.

CommiITTEE OVERSIGHT FINDINGS

Pursuant to clause 2(1)(3)(A) of Rule XI of the Rules of thé House
of Representatives, no oversight findings or recommendations have
been made by the Committee.

CoMMITTEE ON GOVERNMENT OPERATIONS

Pursuant to clause 2(1)(3)(D) of rule XI of the Rules of the House
of Representatives, no oversight findings have been submitted to
the Committee by the Committee on Government Operations.

CoMMITTEE CoSsT ESTIMATE

In compliance with clause 7(a) of rule XIII of the Rules of the
House of Representatives, the Committee believes that the bill will
have no significant impact on spending for fiscal years 1988
through 1992,
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Mr. Jonnsron, from the Committee on Energy and Natural
Resources, submitted the following

REPORT

{To accompany S. 83]

The Committee on Energy and Natural Resources, to which was
referred the bill (S. 83) to amend the Energy Policy and Conserva-
tion Act with respect to energy conservation standards for appli-
ances, having considered the same, reports favorably thereon with
‘amendments to the text and recommends that the bill (as amend-
ed) do pass.

The amendments are as follows:

1. On page 3, line 7, delete the word “and” and insert in lieu
thereof the word “or”.

2. On page 3, line 8, before the semicolon insert “and does not
communicate with air in the conditioned space”.

3. On page 20, between lines 16 and 17 insert the words “in gal-
lons” following the word “Volume” each place it appears.

4. On page 23, line 18, delete the word “and”.

5. On page 23, line 17, delete “percent.”” and insert in lieu thereof
“percent; and”.

6. On page 23, between lines 17 and 18 insert the following: * (iii)
which the Secretary determines is not likely to result in.a signifi-
cant shift from gas heating to electric resistance heating with re-
spect to either residential construction or furnace replacement.’”.

7. On page 49, line 5 delete the word “basis.” and insert in lieu
thereof “or equivalent cost basis.”.

91-010 O
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Because the State of California has already enacted standards
and has been very active on this issue, special provisions are in-
cluded in the bill relating to these State standards. In the case of
the refrigerator/freezer standard, if DOE does not promulgate a
final rule establishing a new Federal standard following the initial
“lock-in” period ending January 1, 1993, then California’s second
tier standards (now to be effective on January 1, 1992) would go
into effect on January 1, 1993, but only in California, without Cali-
fornia receiving a waiver from Federal exemption.

Test procedures, enforcement, and reporting: S. 83 has three other
general provisions relating to test precedures, enforcement, and re-
porting. First, test procedures would not change from existing law
unless DOE recommends their revision. In this case, S. 83 requires .
that standards shall be adjusted so that revisions of the test proce-
dures do not affect the actual stringency of the standards. Second,
the bill would provide expeditious judicial relief should DOE fail to
comply with statutory deadlines by stating that there is a Federal
cause of action in such cases and that the courts are required to
advance and expedite such cases. Section 336 of EPCA relating to -
administrative procedures and judicial review remains essentially
intact except for technical changes and the addition of a new sub-
section to allow persons to seek declaratory judgments that State
building codes do not comply with the Act. S."83 does not require a
State to petition DOE to show that their building codes are consist-
ent with the Act. Finally, as for reporting, DOE may require sub-
mission of reports by manufacturers but DOE would be required to
use existing information when possible and to minimize industry’s
reporting burden.

BAckGrROUND AND NEED

In 1975, Congress passed the Energy Policy and Conservation Act
{EPCA) (Public Law 94-163) which required the Department of
Energy (DOE) to mandate energy efficiency labeling of major resi-
dential appliances and to prescibe voluntary industry appliance ef-
ficiency improvements. In addition, EPCA authorized, but did not
require, DOE to establish mandatory efficiency standards if neces-
sary. In 1978, Congress enacted the National Energy Conservation
Policy Act (NECPA) (Public Law 95-619) which amended EPCA to
require that energy efficiency standards be established for each of
13 classes of appliances that are major consumers of energy. The
standards, which would preempt State laws on appliance efficiency,
were to “be designed to achieve the maximum improvement in
energy efficiency which the Secretary determines is technologically
feasible and economically justified.”

The Department proceeded with rulemaking and in 1980 issued
proposed standards for 8 of the 13 classes of covered appliances. In
January of 1981, however, the Department suspended this process
and announced in April 1982 a finding that no standards were eco-
nomically justified. The DOE adoption of this “no-standard”’ stand-
ard precluded individual States from adopting their own efficiency
standards due to the preemption provisions of EPCA.

The “no-standard” standard was immediately challenged in court
by the Natural Resources Defense Council (NRDC) which sued to
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overturn the standards as thwarting the congressional intent that
Federal standards be established.-On July 16, 1985, the D.C. Circuit
Court -of Appeals issued a:unanimous  decision: striking down the
“no-standard” standards as “. . . contrary--to law” and directing
DOE to initiate a' new rulemaking in accordance with the statutory
intent of NECPA (NRDC v. Herrington, 768 F.2d 1355 (D.C. Cir.
1985)). That new rulemaking is still in progress.

It is currently estimated that approximately 18 percent of the
Nation’s energy is consumed by major home appliances such as fur-
naces, hot water heaters, clothes washers and dryers, air condi-
toners, refrigerators, stoves, etc: Since the energy price increases of
the early 1970’s, appliance efficiency has been the subject of na-
tional interest. A . -

During the 1970’s some States began enacting appliance efficien-
cy standards on their own. NECPA provides that the Federal
standards preempt State standards, except that States may petition
DOE to grant a waiver from preemption if a State is able to show
justification for its standards over those of DOE. While DOE adopt-
ed its policy of the “no-standard” standards, it also initiated a gen-
eral policy of granting petitions from States requesting waivers
from preemption. As a result, a system' of separate State appliance
standards has begun to emerge and the trend is‘growing.

Because of this trend, appliance manufacturers were confronted
with the problem of a.growing patchwork of differing State regula-
tions which would increasingly complicate their design, production
and marketing plans. Regulations in a few populous States could as
a practical matter determine the product lines sold nationwide,
even in States where no regulations existed. In an effort to resolve
this problem the major appliance manufacturer associations began
negotiations with the Natural Resources Defense Council in early
1986. At the end of July. an agreement was reached and it was em-
bodied in legislation which was introduced on August 15, 1986, in
the House (H.R. 5465) and in the Senate (S. 2781). H.R. 5465 was
passed without objection by both Houses of Congress on October 15,
1986 and with only four substantive changes:

1. Television sets. were added as a covered product for which

_ the Secretary of Energy may prescribe an energy conservation
standard (section 322(a)(12) and section 325(31)(8)).

. . 2..An energy conservation standard was established for the
heating cycle of heat pumps (section 325(d)2) and section
325(EBXA). A

3. The energy conservation standards for furnaces were
modified to provide different treatment for furnaces having an
input of less than 45,000 Btu's per hour (section 325(f)(B)).

4. Two new sections were added which did not relate to ap-
pliance standards, but instead dealt with issues pending before
the Federal Energy Regulatory Commission. - o

- On November 1, 1986, H.R. 5465 was pocket-vetoed by the Presi-
dent. The President’s Memorandum of Disapproval. stated - that:
“The bill intrudes unduly on the free market, limits the freedom of
choice available to consumers who would be denied the opportunity
to purchase lower-cost applicances, and constitutes a subst_:antl;?l'ln-
trusion into traditional state responsibilities and prerogatives.
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As introduced, S. 83 is the same legislation which was unani-
mously approved by Congress last October, except that sections 12
and 13 of last year’s bill, regarding issues unrelated to appliance
efﬁmency, have been deleted

LEGISLATIVE History

Last year, S. 2781 and the House companion measure, H.R. 5465,
were introduced on August 15, 1986. The Subcommittee. on Energy
Regulation and Conservation held a hearing (S. Hrg. 99-943) on S.
2781 on September 16, 1986. On September 22, 1986, the House
passed H.R. 5465 and it was reported (S. Rpt. 99— 497) by the Senate
Committee on Energy and Natural Resources on September. 24,
1986 in lieu of S. 2781. The Senate passed H.R. 5465, and the House
concurred with the Senate amendments, on October 15, 1986. The
measure was pocket-vetoed on November 1, 1986. S. 83 was intro-
duced on January 6, 1987, as was House companion measure H.R.
87.

CoMMITTEE RECOMMENDATIONS AND TABULATION OF VOTES
t

The Committee on Energy and Natural Resources, in open busi-
ness session on January 28, 1987, without objection of a quorum
present, recommended that the Senate pass S. 83, if amended as de-
scribed herein. ‘

COMMI’I‘TEE AMENDMENTS

The Committee ordered S. 83 reported with seven amendments.

1. On page 3, line 7, delete the word “and” and insert in lieu
thereof the word “or”. This is a technical amendment.

2: On page 3, line 8, before the semicolon 1nsert “and does mnot
communicate w1th air in the conditioned space”. This is a clarify-
1ng amendment with the result that, for the purposes of testing, it
is assumed that all combustion and ventilation air used by warm
air furnaces is admitted through grills or ducts from outdoors and
does not communicate with air in the conditioned (heated) space."In
effect, then the furnace is assumed to be isolated from the condi-
tioned space, i.e., the living space. This was the intent of the bill as
passed last year.

3. On page 20, between lines 16 and 17, insert the words “in gal-
lons” following the word “Volume” each place it appears.. This is a
clarifying amendment to identify the unit of measiirement to be
used for the storage volume of water heaters when calculating
energy factors.

4, 5, and 6. On page 23, lines 13 through 18, the Committee mod1—
fied the language of the bill amending section 325(f)(1)(B) of EPCA
to include ‘an additional clause (iii). The purpose of the new clause
is to clarify that, in setting an energy conservation: standard for
small gas furnaces - {those having an input of less than 45,000 Btu's
per hour), the Secretary of Energy shall, in a manner which is oth-
erwise consistent with this Act, establish the standard at a level be-
-tween 71 percent and 18 percent AFUE “which the Secretary de-
termiines is not likely to result in a significant sh1ft from gas heat-



6

ing to electric resistance heating with respect to either residential
construction or furnace replacement.”

The Committee did not establish an initial standard for small gas
furnaces in the statute and instead directed the DOE to establish
the standard by rule at an annual fuel utilization efficiency of not
less than 71 percent and not more than 78 percent. The Committee
was concerned that setting a standard for small gas furnaces, at or
near 78 percent (the level for larger gas furnaces), would increase
their initial price. Because of the competition between small gas
furnaces and electric resistance heating in some areas of the
Nation, such a price increase for small gas furnaces could induce
builders or consumers to switch to electric resistance hearing. No
ipﬁciﬁc standard for electric resistance heating is included in this

ill.

Section 825(j) provides additional safeguards against a standard
for small gas furnaces being set at a level that results in a buying
preference or significant switching from gas heating to electric re-
sistance heating (see section-by-section analysis).

7. On page 49, line 5, delete the word “basis.” and insert in lieu
thereof “or equivalent cost basis.” Section 327(f)(3) establishes the
requirements which a State building code, concerning the efficien-
cy of a covered product, must meet in order to avoid preemption
upon enactment of a Federal standard. Section 327(f)8)(C) requires
that a credit to the energy consumption or conservation objective
allowed by the code, for installing covered products having energy
officiencies exceeding the standard, be given in terms of energy
use. The amendment is necessary because some State energy codes
are based on energy costs, and not on an energy use. This amend-
ment clarifies that such credits may also be based on equivalent
nergy cost. For example, Oregon’s code relies on total life-cycle
sosts for building construction and operation. Thus, the legislation,
38 amended, would allow tradeoffs between components based
sither on their energy usage or equivalent energy costs; including
‘he appliances’ initial purchase cost and operating costs, but ex-
luding subsidies or rebates. This construction parallels section
327(H(B8)F), which allows energy objectives to be specified in either
nergy use or energy cost terms.

SECTION-BY-SECTION ANALYSIS

Section I entitled the “National Appliance Energy Conservation
Act” (the “Act™).

Section 2 (definitions) amends section 821(a) of the Energy Policy
ind Conservation Act (“EPCA”) by adding definitions which are re-
(uired to implement the specific standards provisions and other
rrovisions added to EPCA by the Act. Section 2(a) defines “energy
onservation standard” to include the performance standards set
orth in the Act as well as the design requirements. Section 2(b) de-
ines the technical terms that are used in the standards.

Section & (Coverage) amends section 332(a) of EPCA, listing the
roducts that are covered by the Act. These products are: refrigera-
ors; refrigerator-freezers; freezers; room air conditioners; central
ir conditioners and central air conditioning heat pumps; central
ir conditioners and central air conditioning heat pumps; water
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heaters; pool heaters; direct heating equipment; furnaces; dish-
washers; clothes washers; clothes dryers; television sets and kitch-
en ranges and ovens. Other consumer products may be regulated
by the Secretary under existing section 322(b) of EPCA. Consumer
products designed solely for use in recreational vehicles and other
mobile equipment are not covered by the Act. .

Section 4 (Test Procedures): Section 323 of EPCA is amended S0 as
to conform with the establishment of specific standard levels in the
Act. New section 823(a) states that all test procedures and related -
determinations prescribed or made by the Secretary with respect to
any covered product, which are in effect on the date of enactment
of the Act, remain in effect until the Secretary amends the test
procedures and related determinations.

New section 323(b) authorizes the Secretary, with the assistance
of the National Bureau of Standards, to amend existing test proce-
dures, or to prescribe new test procedures for any covered product
for which there are no test procedures. If the Secretary determines
that a test procedure should be prescribed or amended, he shall
promptly publish in the Federal Register proposed test procedures
and afford interested parties an opportunity for comment. The Act
extends the comment period to a minimum of 60 days (compared to
45 days under current law) and allows the Secretary to extend this
comment period to as much as 270 days for good cause shown.

New section 323(c) modifies existing law regarding the restric-
tions on certain representations in writing or in broadcast adver-
tisements about the energy characteristics of covered products.

New section 323(d) restates existing law with minor revisions re-
garding cases in which test procedures are not required.

New section 823(e) addresses the steps the Secretary must take to
conform an energy conservation standard to an amended test pro-
cedure in the event a test procedure is amended.

Section 5 (Energy Conservation Standard): This section signifi-
cantly amends existing Section 325 of EPCA by establishing the
specific initial energy conservation standards for the covered prod-
ucts (with the exception of televisions and small gas furnaces), and
by requiring future rulemakings under mandatory schedules and
revised criteria.

Under each subsection, a minimum duration period (i.e., the
period between the effective date of standards and the dates of pos-
sible revisions thereto) is prescribed for each initial and revised
standard. Manufacturers are also given specified lead times (.e.,
the time between final publication of a revised standard by DOE
and the effective date of the revised standard) within which to re-
design their products to comply with new standards.

New section 825(a) contains the purpose of this section.

New section 325(b) contains the initial standard levels for refrig-
erators, refrigerator-freezers and freezers.

New sections 325(c) through 325(h) contain the initial standard
levels and applicable dates for, respectively: room air conditioners
(section 825(c)); central air conditioners and central air conditioning
heat pumps (section 325(d)), water heaters, pool heaters, and direct
heating equipment (section 325(e)); furnaces (section 325(f); dish-
washers, clothes washers and clothes dryers (section 825(g)); kitch-
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en ranges and ovens (section 325(h)); and television sets (section
325(1)(3)).

New section 325(i), which essentially restates existing law, allows
the Secretary in his discretion to promulgate standards for addi-
tional products, and specifies that a 5-year lead time is required be-
tween the publication of a final rule and the effective date of the
standards. The subsection explicitly permits the Secretary to pre-
scribe an energy conservation standard for television sets but such
a standard may not become effective with respect to products man-
ufactured before January 7, 1992,

New section 325(j) establishes the criteria by which the Secretary
may prescribe new or amended standards. The Secretary may not
increase the maximum allowable energy use or decrease the mini-
mum required energy efficiency of a covered product.

This section retains the requirements of existing law that energy
ronservation standards, including new or amended standards, shall
e designed to achieve the maximum improvement in energy effi-
siency which the Secretary determines is “technologically feasible”
ind “economically justified.”

With respect to the small gas furnace, it is the Committee’s
ntent that should the Secretary determine that significant switch-
ng is occurring as a result of the small gas furnace standard, then
1e has the authority to review the standard and through a rule-
naking establish a new standard, otherwise consistent with this
\ct, which the Secretary determines will avoid such switching. Ob-
riously, in this case, the Secretary is authorized to lower an ener
ionservation standard notwithstanding section 325()(1), but he may
1ot lower the standard below 71 percent.

This section also modifies the requirements of existing law re-
arding the Secretary’s evaluation of the technological feasibility
md economic justification of a proposed standard. For example, the
ection creates a statutory rebuttable presumption that a new or
mended standard level is economically justified if the Secretary
nakes certain findings.

New section 325()(4) also prohibits the Secretary from prescrib-
ng a new or amended standard if he finds that the standard is
ikely to result in the unavailability in the United States in any
overed product type or class of performance characteristics (in-
luding reliability), features, sizes, etc.

With respect to the small gas furnace standard (section
25(f1)(B)), the Secretary must consider the impact of any lessen-
1g of competition that is likely to result from the establishment of

standard for small furnaces. He must consider the economic
npact of the standard on manufacturers and consumers. In addi-
on, the Secretary must consider the total projected amount of
nergy savings likely to result from the establishment or revision

f a standard for small furnaces.

Finally, section 325(j}4) forbids a standard being set so as to
3sult in the unavailability in the United States in any covered
roduct type (or class) of performance characteristics, such as size
r capacity. This paragraph, upon a sufficient showing, would
wrbid a standard for small gas furnaces being set at a level that
ould increase the price to the PoiAt ThHat the product would be
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qgngomggtitj.ve and.that would result in minimal demand for the
. product,

New subsection 325(k) contains procedures for prescribing new or
amended standards. This section increases to 60 days (versus 45
days in current law) the public comment period on an advanced
notice of proposed rulemaking and on proposed rules. It also pro-
vides that an amended or new final rule shall be published as soon
as practicable but not less than 90 days after the publication of the
proposed rule in the Federal Register. In other respects, this sub-
section essentially retains the requirements of current law.

Subsections (1), (m) and (o) are essentially identical to subsections
(M, () and (e), respectively, or current law.

Subsection (n) states that compliance with the performance
standards either set forth in or required by section 325 shall be de-
termérzlgd using the test procedures and compliance criteria of sec-
tion .

Section 6 (Requirements of Manufacturers): Section 326(d) of
EPCA is amended to add a requirement that the Secretary shall
consider existing public sources of information including national-
ly-recognized certification programs of trade associations. The Sec-
retary is also required to exercise his authority in a manner de-
signed to minimize unnecessary burdens on manufacturers of cov-
ered products.

Section 7 (Effect on Other Laws): Section 327 of EPCA is amend-
ed to create new preemption provisions, including criteria under
which States can receive waivers from preemption.

Section 327(a), which essentially restates existing law, and pro-
vides that the Act supersedes State and local regulations regarding
testing and labeling in certain cases.

New section 327(b) describes how preemption would apply during
the period between the date of enactment of the Act and the effec-
tive dates of each Federal energy conservation standard. As a gen-
eral principle, no State appliance efficiency regulations or require-
ments shall be applicable unless such regulations or requirement
are prescribed or enacted before January 8, 1987, and are applica-
ble to products before January 3, 1988. The section also lists other
exceptions to preemption.

New section 327(c) states that on the effective date for each Fed-
eral energy conservation standard, that standard preempts State
regulation, as provided under current law. This preemption is sub-
ject to the certain exceptions for building codes in new section
327(f), a state procurement regulation described in subsection (e), a
regulation prohibiting constant burning pilot light for pool heaters,
and any waiver from preemption granted by DOE upon State peti-
tion.

New section 827(d) allows States to file petitions seeking waiver
of Federal preemption. This subsection provides new and more
stringent criteria that a State must establish by a preponderance of
the evidence in order to receive an exemption, The State is re-
quired to show that its regulation is needed to meet “Unusual and
compelling” State or local interests.

New subsection (d) also provides that even if the State has made
a showing of an unusual and compelling interest, the Secretary
may not grant the requested waiver if he finds that interested per-
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a defense or justification for a failure by the Secretary to comply
with a nondiscretionary duty.

Cost AND BUDGETARY CONSIDERATIONS

The following estimate of costs of this measure has been provided
by the Congressional Budget Office:

U.S. CoNGRESs,
CoNGRESstoNAL BUDGET OFFICE,
Washington, DC, January 29, 1987,

Hon. J. BENNETT JORNSTON, Jr.,

Chairman, Committee on Energy and Natural Resources, U.S.
Senate, Dirksen Senate Office Building, Washington, DC.

Dear MR. CHarMAN: The Congressional Budget Office has re-
viewed S. 83, the National Appliance. Energy Conservation Act of
1987, as ordered reported by the Senate Committee on Energy and
Natural Resources, January 28, 1987. .

S. 83 establishes energy conservation standards for categories of
covered appliances. It provides a schedule for the Secretary of
Energy to evaluate these standards to ensure that the maximum
energy efficiency that is technologically feasible and economically
justified is being achieved. This bill also provides for the preemp-
tion of state energy conservation appliance standards after the fed-
eral standards are in effect.

CBO estimates that S. 83 will have no significant impact on gov-
ernment spending for fiscal years 1988 through 1992. The Depart-
ment of Energy currently plans to conduct technical and economic
evaluations of appliances on essentially the same schedule de-
scribed in S, 83.

Enactment of this bill would not directly affect the budgets of
state or local governments.

If you wish further details on this estimate, we will be pleased to
provide them.

With best wishes,

Sincerely,
EpwaArD GRAMLICH,
(for Rudolph G. Penner, Director).

RecuraTory IMpAcT EVALUATION

Under existing law the Department of Energy is required to im-
plement a Federal energy conservation program for home appli-
ances. S. 83 would amend existing law and decrease the number of
regulations associated with others. On balance, however, the net
effect of S. 83 would be a reduction in regulations resulting from
the existing program. ‘

S. 83 eliminated the need for certain regulations. For example, S.
83 would substantially reduce the regulatory and economic burdens
of the Federal appliance energy conservation program on the appli-
ance manufacturing industry by reducing appliance regulation at
the State level. The bill increases Federal preemption of State reg-
ulation. As a result, industry would avoid the burdens of a patch-
work of conflicting and unpredictable State regulations. In addi-
tion, S. 83 establishes energy conservation standards for applicance
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types which, without enactment of the measure, would be required
to be established through more costly regulatory procedures con-
ducted by the Department.

S. 83 would, on the other hand, increase regulations in other
areas by requiring greater State and local compliance with the
Federal program. For Example, S. 83 would establish two proce-
dures under which a State may petition for a waiver from Federal
preemption of State appliance efficiency regulations. Currently,
there is only one petition procedure. Additionally, S. 83 would es-
tablish a new regulatory requirement that State building codes
must comply with certain requirements of the Federal appliance
energy conservation program in order to avoid preemption. These
compliance provisions of S. 83 increase the regulatory burden for
States which, under current law, are free to develop and promul-
gate building codes without regard to the Federal appliance energy
conservation program.

Although it is not possible to quantify the areas in which regula-
tions are increased or decreased by S. 83, an evaluation of such
areas clearly demonstrates that the net effect of the measure
would be to reduce, rather than increase, regulafions and economic
- costs.-Moreover, the Congressional Budget Office estimates a net
reduction in Federal Government costs over the next 3 fiscal years
as a result of passage of this legislation. In addition, there is a
strong consensus within the appliance manufacturing industry that
{,)he drneasure would reduce the industry’s economic and regulatory

urdens.

ExecuTivE COMMUNICATIONS

The Committee has received no reports or communications relat-
ing to S. 83.

CHANGES IN ExIsTING LAW

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, S. 83,
as ordered reported, are shown as follows (existing law proposed to
be omitted is enclosed in black brackets, new matter. is printed in
italic, existing law in which no change is proposed is shown in
roman); .

ENERGY PoLicY AND CONSERVATION ACT

* * * . * * * *

TITLE III-IMPROVING ENERGY EFFICIENCY

* * * * ® * *

PArT B—ENERGY CONSERVATION PROGRAM FOR CONSUMER
Probucrs OTHER THAN AUTOMOBILES

DEFINITIONS
Sec. 321. (a) For purposes of this part: -
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42 USC 6296,

42 USC 6297,
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been in effect at least 18 months prior to the effective date of the rule
under this section.

REQUIREMENTS OF MANUFACTURERS

Skc. 826. (a) Each manufacturer of a covered product to which a
rule under section 324 applies shall provide a label which meets, and
is displayed in accordance with, the requirements of such rule. If such
manufacturer or any distributor, retailer, or private labeler of such
product advertises such product in a catalog from which it may be
purchased, such catalog shall contain all in ormation required to be
displayed on the label; except as otherwise provided by rule of the
Commission, The preceding sentence shall not require that a catalog
contain information respecting a covered product if the distribution of
such catalog commenced before the effective date of the labeling rule
under section 324 applicable to such product.

(b) (1) Each manufacturer of a covered product to which a rule
under section 324 applies shall notify the Commission, not later than
60 days after the date such rule takes effect, of the models in current
production (and starting serial numbers of those models) to which
such rule applies. ,

(2)- If requested by the Administrator or Commission, the manu-
facturer of a covered product to which a rule under section 824 applies
shall provide, within 30 days of the date of the request, -the data
from which the information included on the label and required by
the rule was derived. Data shall be kept on file by the manufacturer
for a period specified in the rule. .

(3) When requested by the Commission, the manufacturer of cov-
ered: products to which a rule under section 324 applies shall supply
at his expense a reasonable number of such coveretf products to any
laboratory designated by the Commission for the purpose of ascer-
taining whether the information set out on the labef:‘ as required
under section 824, is accurate. Any reasonable charge levied by the
laboratory for such testing shall be borne by the United States.

(4) Each manufacturer of a covered product to which a rule under
section 324 applies shall annually, at a time specified by the Commis-
sion, supply to-the Commission relevant data respecting energy con-
sumption developed in accordance with the test procedures applicable
to such product under section 323. ‘ .

(5) A rule under section 323, 324, or 325 may require the manufac-
turer or his agent to permit a representative designated by theé Com-
mission or the Administrator to observe any testing required by’ this
part and inspect the results of such testing. C

(¢) Each manufacturer shall use labels reflecting the range data

. required to be disclosed under section 324(c) (1) (B) after the

expiration of 60 days following the date of publication of any revised
table of ranges unless the rule under section 324 provides for a later
date. The Commission may not require labels be changed to reflect
revised tables of ranges more often than annually.

EFFECT ON OTHER LAW

Skc. 827. (a) This part supersedes any State regulation insofar as
such State regulation may now or hereafter provide for—
(1) the disclosure of information. with respect to any measure
of energy consumption of any covered product—
a) if there is any rule under section 323 applicable to such
covered product, and such State regulation requires test-

89 STAT. 926
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ing in any manner other than that prescribed in such rule
under section 323, or
(B) if there is a rule under section 324 applicable to such
covered product and such State regulation requires disclo-
sure of information other than information disclosed in
accordance with such rule under section 824 ; or
(2) any energy efliciency standard or similar requirement with
respect to energy efficiency or energy use of a covered product—
A) if there is a standard under section 325 applicable to
such product, and such State regulation is not identical to
-such standard, or : o
(B) if there is a rule under section 323 or 824 applicable to
such product and such- State regulation requires testing in
accordance with test procedures which are not identical to
_ -the test procedures specified in such rule.

(b) (1) If a State regulation provides for an energy efficiency stand-
ard or similar requirement respecting energy use or energy efficiency
of a covered product and if such State regu%ation is not superseded by
subsection (a) (2), then any person subject to such State regulation
may petition the Administrator for the prescription of a rule under
this subsection which supersedes such State regulation in whole or in
part: The Administrator shall, within 6 months after the date such
a petition is filed, either deny such petition or prescribe a rule under
this subsection superseding such State regulation. The Administrator
shall issue such a rule with respect to a %tate regulation if and only
i{l the petitioner demonstrates to the satisfaction of the Administrator
that—

(A) there is no significant State or local interest sufficient to
justify such State regulation; and
- (B) such State regulation unduly burdens interstate commerce.

(2{ Notwithstanding the provisions of subsection (a), any State
regulation which provides for an energy efficiency standard or similar
requirement respecting energy use or energy efficiency of a covered
product shall not be superseded by subsection (a) if the State pre-
seribing such standard £emonstrates and the Administrator finds, by
rule, that— ' '

" (A) there is a substantial State or local need which is sufficient
to justify such State regulation ; v

(B) such State regulation does not unduly burden interstate
commerce; and

(C)_if there is a Federal energy efficiency standard applicable
to such product, such State regulation contains a more stringent
energy efficiency standard than the .corresponding Federal
standard.

(c) Notwithstanding the provisions of subsection (a), any State
regulation which sets forth procurement standards for a State (or
political subdivision thereof) shall not be superseded by the provisions
of this part if such State standards are more stringent than the cor-
responding Federal standards. )

d) For purposes of this section, the term “State regulation” means
a law or regulation of a State or political subdivision thereof.

(e) Any disclosure with respect to energy use, energy efficiency, or
estimated annual operating cost, which is required to be made under
the provisions of this part, shall not.create an express or implied war-
ranty under State or Federal law that such energy efficiency will be
achieved, or that such energy use or estimated annual operating cost
will not be éxceeded, under conditions of actual use;

89 STAT. 927
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i TESTIMONY OoF ';J’.‘HE NA’I.'URAL. itES’OURCES-'- DEFENSE COUNCIL
.By David B, .{sq_ldst-a'in, Ph.D,
.. and David B.. Edelson
I. tody A

The Nétural_Resohrcgs Defense Council (NRPC) is a national
environmenﬁai o;gahizatién with over 62,000 méﬁbers and
contributors. NRDC has been involved in planning for erergy
efficiehcy on the naticnal and state 1eve1.for over a.dozen
years, and has focused throughout that time on obtaining
efficiency improvements from appliances. -

The National Appliance Energy Coﬁservation Act of 1986
represents an achievement unique in thé ﬁistory of our
invblvement in energy: é consensus proposal ;n which a
compromise position acceptable to all parties has been
negotiated. The major proponents of this bill have been on
opposite sides of administrative and judicial disputes for over
ten years. This legislation will resolveé most of the
disagreements and provide the nation with a wide array of
benefits to an extremely broad tange of beneficiaries. .

Supporting it are a broad spectrum of groups that
traditionally have disagreed on major energy planning issues:
environmental and consumer organizations along with appliance
manufacturer and homebuilder organizations; publicly owned and
privately owned utility organizations and their regulators; and
state and regional governmental agencies. Some of the reasons
for this unusually broad base of support are described in Section
II below. The process of arriving at such a compromise is '
degcribed in Section III. Some of the effects of the bill are

presented in Section IV.
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II. Benefits of this Legislation

This bill demonstrates how environmental protection can go
hand in hand withfeconomiC'growth, the creaéicn of new jobs, and
consumer protection. The standards provided expiiciﬁly in the
bill, along with fgture standards that DOE is required to set,
will save money for consumers and businesses, reduce financial
risk for utilities, and reduce the need for fossil fuel
combustion, resulting in significant decreases in pollution.

The standards contained in this bill are estimated by the
American Council for An Energy Efficlency Economy (ACEEE) to save
22,000 megawatts of peak electric power by the year 2000. Thus,
this bill saves the equivalent of one quarter of the capacity of
the entire U.S. nuclear program in only 14 years. Cumulative
energy .savings by the turn of the century exceed 17 quads,
considerably more energy than i; contained in the areas off the
california coast that the Department of Interior is proposing for
oil and gas leasing.

The ACEEE study shows a savings to consumers of over $28
biliion nationwide, or .a cost reduction of over $250 for an
average American family. These savings were calculated
conservatively by subtracting the increased cost of the more
efficient appliances from the direct savings in energy use
multiplied by the average electric, gas or oil prices to
consumers and by accounting for predicted efficiency improvements
in the absence of standards.

Actual savings: are likely to be considerably larger, as
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utilities are able to defer expensive generat;ng_capacity and
avoi@ the need for rate. increases to finance them, Aas an example
of é#ch savings, constructing enough coal capacity to supply ’
22,000 megawatts would cost America utilities some $50 billion, a
construction cost considerably larger than the entire calculated
value of energy savings to consumers,

These reductions in energy use can lead to substantial'
reductions in air pollution. For example, the California Energy
Commission calculated that its refrigerator standards would
reduce emissions of nitrogen oxides by 5% statewide and emissions

of sulfur oxides by 20%. These two pollutants are major
precursors to acid rain. 1If these energy reductions are provided
in the context of acid rain control legislation, they can help
broduce major reductions in the emissions'of'thesa Precursor
pollutants and also reduce the cost of clean up for utilities,
Utilities are a major beneficiary of this bill. Appliance
efficiency standards allow utilities prudently to forecast energy
savings and to reduce power plant construction needs accordingly.
This helps them in two ways. First, it reduces overall
investment requirements, keeping rates lower than they would
otherwise be ang protecting the utilities: financial standing.

Second, it reduces the risk orf over-building ©r under-building
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energy savings. Money saved by consumers on their energy bills
will be spent.on other activities, fostering job creation and
economic growth. Analysis by the California Energy Commission
has shown significant economic multiplier effects from
conservation savings.:..Business also benefits from lower utility
rates and from cost reductions resulting from their own use of
appliances.

Appliance manufacturers benefit from this bill by robtaining
increased certainty in planning their products and by being
protected from a pokential patchwork .of:xstate regulations. Also,
appliance manufacturers will increase their own sales volumes
through the substitution of sales of more efficient (and more
expensive) appliances for current models.

Finally, this legislation helps enhance national security by
reducing the need for energy imports. Projected savings in oil
-and gas, which translate into reductions in oil imports, are
160,000 barrels per day equivalent by the.year 2000,

In sum, everyone wins if this legislation is passed. This
is perhaps why the bill has obtained such a broad base of support
from public interest and business organizations and virtually no

- opposition.

III. A Consensus Approach to Setting Appliance Efficiency
Standards

This bill is a'produét of'negotiations between the Natural
Resources Defense Council and the three major appliance trade
associations and also incérporates the views of states and other

4
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interested parties. These negotiations, extending over several
months, were difficult for all parties.: There were substantial
differences in the opinions and perspectives that the parties
brought to the negotiating table, During the negotiating
process, both sides:gained a greater respect for and
understanding of the needs and problems of the others.

The resulting agreement effected in the legislation is a
compromise., - Both sides benefit from the uniformity of national
regulation: if only half of the states were to adopt standards,
consumer and environmental interests would lose the
predictability of savings in the other states, while
manufacturers would find it more difficult than compiying with
the standard in all 50 states.

The level of standards provided explicitly in the bill
requires.a significant level of product redesign. Table I
displays the percentages of appliance models currently on the
market that must be redesigned to-méet the standards over a
period of 3 to 5 years. The percentages are high, up to 90%.
Despite the extensiveness of redesign involved, appliance
manufacturers believe that the levels of effiqiency are feasible
and practicable.

Energy savings to be expected from the bill are significant.
The magnitude of savings is discussed in Section IV. However,
the standards fall short of achieving the maximum level of
conservation that is technologically feasible and economically

Justified as would be required from DOE under both exisfing law

5
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and this legislation. This-is-ope of the reasons that the
Department of Energy remains in the picture and is required to
set future standards on a firm schedule.

Past DOE (and Qtata) proceedings have been contentious, and
both DOE and state. standards have resulted inevitably in
litigation: The interim stahdards provided in this legislation
eliminate uncertainty and advance the effective date of standards
compared ‘to reliance on .DOE or the states if the legislation were
not enacted.

Manufacturers can begin immediately to redesign their
products to meet known performance targets on fixed dates,
confident that products designed to meet these standards can be
sold nationwide. Utilities and their consumers benefit by being
able to eliminate plans for power plants immediately, without the
need to invest money as a hedge against the risk that DOE might
not set standards at reasonable levels, or that the standards
might not withstand litigation.,

The explicit standards contained in the bill are generally
more stringent than the state standards prevailing at the time of
their effectiveness. . For example, the refriggrator standard
saves about 5% more than the most stringent state standard in
effect in 1990, that of .California. The freezer standard saves
about 15% compared to the California requirement. The furnace
efficiency requirement is significantly more stringent than that
in effect in any state, providing additional energy savings of

10% compared to Califcrnia's furnace efficiency .standards.
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" The only major issue about which participants in the
negotiation could: not agree was the establishment of a national
‘refrigerator/freezer standard based on the 1992 Califérnia
;equirement.' Rather than resoiving.this issue directly, the
legislation basically perpetuates the status quo. It requires -
the Department of Energy to resolve the technical disputes
through 'its rulemaking process, and provides that the existinhg
california standard not be preempted unless DOE acts. (Under
current law, California standards also would not be preempted

unless DOE acts.)

IV. Galculations of Energy Saved By theé Legislation-

This legislation will result in significant savings in
energy ‘consumption by establishing initial energy cornservation
standards for eleven major home appliatices. These appliances
account. for approximately 24% of electricity consumption in the -
United states. Further energy savings will be obtained as DOE
revises the standards according to the schédule ‘and criteria set
forth:in the new Act.:

The effect of the interim standards on national utility
.energy consumption can be computed in a number of different ways:
each method produces a different type Qf ansWer. These differing
types of answers concerning energy savings reflect different ways
of framing the energy‘policy:question. The first, -and most v
simple, summarized in Table II, compares the interim standards

adopted in.this Act with the most stringent existing state

7
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standards and with typical products currently on the mafket. The
right hand column, percentage energy savings, compares the
estimated energy consumption of products that currently comply
with the standards proposed in the Act with the energy
consumption of typical existing appliances. As noted, energy
consumption is generally about 20% lower for products that
currently meet the standards than for average existing products.

- The next level of sophistication is the forecast presented
by the American Council for An Energy Efficienct Economy (ACEEE).
Thig calculation is analogous to that performed by DOE in its
rulemaking., It projects energy consumption with the standards,
and then projects energy consumption in a base case, and
subtracts the difference. .In the base case, it relies on
historic trends of efficiency improvement as well as the
projections of the appliance industry, where these are available.
Energy savings are calculated for appliances sold before the turn
of the century, because further extensions of the computation,
although theoretically more correct (since the standards will
indeed be in effect for more than the rest of the century) become
increasingly meaningless because of the likelihood that DOE will
set more demanding standafds.following the provisions of this Act
in future years.

The results of this calculation are cumulative savings of 17

quads of energy for all appliances sold by the year 2000, and a
reduction in electrical capacity needs of 22,000 megawatts, the

full output of 22 large power plants, or the equivalent in

8
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capacity of one quarter of the entire U.S. nuclear progra.
Present value-savings to consumers, based on national average
utility rates, are $28 ‘billion.or over $250 per household.
Reductions in gas usage from gas appliances ada to 160,000
barrels of oil equivalent per day by the year 20007 further
reductions in oil use from peak electricity. generation can be
anticipated.. - v

A more sophisticated framing of the issue would show a range
of appliance energy consunption forecasts. in the base case, which
would vary.depgnding on the "forecaster's perception of the-
responsiveness of the market, the likelihood of state regulation,
the policy maker's predictions of whether energy prices would
rise or fall, as well as variations in eqonomié?grbwth. In this
base case, the energy forecaster would be confronted with a range
of possible futures for appliance energy consumption:and energy
use in general.

There: is considerable debate over which of the possible base
case projections is most plausible. NRDC has argued in the DOE
proceedings. that the projections of market progress used by DOE,
which are similar to’those employed, in the ACEEE study, are
overly optimistic and understate savings. Unfortunately, there
is no factual basis for accepting any specific base forecast:
the future of energy efficiency is uncertain in the absence of
standards.

With appliance standards, much 6f this uncertainty:can:be

eliminated. All forecasts of energy use must:assume that

9
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appliances use no more energy than provided by the standards.
This results not only in the lower mean forecast, but in less
variation between the high and the low.cases. This is
illustrated by Figure 1, taken from a forecast for the
dcmmonwealth of Massachusetts. The imgact:of this bill falls
eomewherelbetweenlthe Standards l‘and'étandards 2 bands on the
figure. The range of uncerteintflnith the standards is less than
half of the range without them. Such reduction in uncertainty is
a major economic benefit to utilities, exclusive of the other
benefits from direct energy savings. This type of analysis,
performed on a regional, state, or utility basis, provides the
best indication of the value’ of appliance efficiency standards.

The overall benefits of this bill therefore exceed the
numerical estimates computed by a wide margin.

- It .is not common for the government to be able to establish
a policy that helps so many of its citizens and businesses
without there also being "losers". But this legislation offers
economic gains to virtually everyone: to all regions, to
consumers and manufacturers, and to the environment.

NRDC joins with the appliance industry in a growing

coalition to urge passage of this legislation.

10
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Figure 1. ]
Effect of Appliance Standards on Energg Forecasts

‘UNCERTAINTY IN FORECASTS _
OF ELECTRICITY CONSUMPTION IN MASSACHUSETTS
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¥ These are forecasts of end use oonsumption and as suoh-do not inolude transmission and.
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Table 1: Redesign Requirements of Appliance Standards
in the National Appliance Energy Conservation Act

Appliance Product Cateqory! Percent Redesiqn -
Refrigerators (1) Top-Freszer 89%
“|  Auto Defrast¥
* includes models
with through- Side-Freezer 92%.
the-door ice. Auto Defrost*
Manusl Defrost 42%
Freezers (1) Chest 83%
. B . Upright meaual 87%
Room Air
Conditioners (2) No Reverse Cycls
: -with side louvers :
<6,000 Btu/hr 78%
6 ¢ 7,999 Btu/hr 47% -
8¢ 13,999 Btu/hr 54% -
. ’ 14< 19,999 Btu/hr 80% T
M : : 20,000 Btu/hr < 19%
, Reverse Cycle ’
-with side louvers
No Reverss Cycle
-w/o side louvers
< 6,000 Btushr 0%
6 ¢ 7,999 Btu/hr 45%
. 8¢ 13,999 Btu/hr 5%
! 1 14< 19,999 Btu/hr, 100%
! 20,000 Btu/hr < 0%
Reverse Cycle 0%
~-w/o side louvers ’
Central Air
Conditioners {3)
Split System -~ 90%
Package System 89%
Furnaces (4) 011 Botler . 23%
0il Furnace 38%
Gas Boiler 20%
Gas Furnace 8%

Source:.1) NRDC sort of AHAM 1986 Directory of Certified
. Refrigerators and.Freezers, Edition #2, June, 1986
o 2) NRDC sort of AHAM 1986 Consumer Selection Guids

For Room Air Conditioners
3) AR| 3rd Quarter 1985 Efficiency Statistics, Figure 4
of ARI Submission to M husstts Executive Office of
Energy.Resources, March, 1986, :
4) Sort of GAMA Consumsrs' Directory of Certified Furnace -
and Bofler Efficiency Ratings, October 1985, done by Glenn Reed
Massachusetts Executive Office of Energy Resources..
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S*ATE OF CALIFORNIA-~THE RESOURCES AGENCY . ' GEORGE DEUKMEIIAN, Governor

CALIFORNIA ‘ENERGY COMMISSION
1316 NINTH STREET .
SACRAMENTO, CAUFORNIA” #3814

*Septepberij};lsasz

The Honorable Edward J. Markey
House of Representatives . Lo
2133 Rayburn House Office Building
Washington, D.C. 20515 . .

Dear Congressman ﬁarkéy:

The California Energy cbmmiséicn is pleased to. support the

proposed National Appliance Enexgy Conservation Act of 198s, :

Over the last ten years the CEC'g appliance effidiency standards
have been an important element of californig's'énergy'policyi'
These standards save more energy than any other conservation
program in the State, and are extremely. cost-effective for our
ratepayers. We believe that this bill will achieve similar
' savings .for consumers nationwide. . o .o )
) Wo undérstand that this bill is the result of inténse .
negotiations; and that the explicit trade~off wag national )
standards for stronger preemption of ‘staté standards. than exists
under current law. We have thou ht seriously about the new
exemption eriteria, whicb_sign;g,cantly':edqceslthe gtateg! .
.ability to set standards, ‘and weighed thenm against theé benefit. of
nationvide conservation, We conclude that the trade-off is :
‘worthwhile. - B R . Co T
We balieve that the Legislative History of this bill should
reflsct the -fact that the intent of the bill is to make it [
tpughqr.tor,statés to set standards ‘than under current law, not
that all standards are intended to ‘be precmpted. California is
- willing to ‘dccept the toughés criteria, but féels that' future
circumstances -could warrant:State standards.--Including a
discussion of tha intent of the preemption criteria in*the
Legislative History would ensure that this bill does . not preclude
the possibility of state standards. We’hgvp'attachéd_p:cpqseg
language; : ol oo o
PR . - : N B 2 R N 4
The California Energy Commission looks forward to supporting
.your bill actively .in congress, - . o -

since_

Charles R. Imbrecht
Chairman
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9/3/86 ~ California Energy Commissioh:

PROPOSED LEGISLATIVE HISTORY LANGUAGE '
REGARDING FEDERAL PREEMPTION PROVISIONS

Section 327

This section is designed to proteot the appliance industry
from having to comply with a}patchwork of numerous conflicting
state requifements. It is also designed to ensure that states
can respond with appliance regulations’to substantial and unusual
energy problems, such as high electricity, gas, or heating oil
prices, high dependence on oil (or fuels whose price is tied to
oil) for electricity generation or on out-of-state energy
sources, unusual climatic conditions, or advetse environmental or
health and satety conditions, or adversa environmantal or health
and uafety conditions that can be alleviated by energy
conscrvgtion in appliances. Congress. intends ‘that the s:oretafy
will cirefullj'ccnsidor such potontial benaefits of state or local
regulations and weigh them caretully along with potential burdeno
to tho appliance industry when determining whether to grant
exemptions from Preemption. Congress anticipates.that-states
that have shch energy problems, and that have competently
analyzed the factors called tor in Section 327, will be granted

waivors.
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NEW YORK STATE ENERGY OFFICE ¥ Somas e

September 5, 1986

Honorable Edward Markey

United States House of
Representatives

2133 Rayburn Office Building

Waghington, DC 20515

Re: S.2781/H.R.5465 - A Bill to Amend the Energy Policy and
Conservation Act with respect to Energy Conservation
Standards for Appliances

Dear Congressman Markey:

As you may know, New York State has long favored adoption of national
appliance efficiency standards, as was provided for in Federal legislation
enacted in 1978, The State actively participated in Federal rulemaking
proceedings to establish such standards and joined with others in
successfully challenging in court. the decision of the Department of Energy
(DOE) to adopt "no-standard" standards under existing Federal law.

As you also know, the appliance industry and a number of environmental
organizations led by the Natural Resources Defense Council (NRDC) have
concluded negotiations resulting in a legislative proposal (S.2781/H.R.5465)
to establish national appliance efficiency standards for certain residential
appliances, We have comprehensively reviewed ‘this proposal and are
supportive of it. We believe that this proposal has been made possible, to
a large extent, by the efforts of States like New York in pursuing their own
meaningful standards. We commend you for your sponsorship of this important
national energy legislation.

At thé same time, however, we believe the proposal can be improved in
several important respects, particularly the provisions relating to the
Preemption of more stringent State standards, as discussed below.

The current language of $.2781/H.R.5465 requires that DOE reject any
State petition to retain more stringent State standards if industry can show
that.a State standard will cause a significant burden, or that a proposed
State regulation is likely to result in the unavailability of performance
characteristics, features, sizes, capacity or volumes of affected appliances
generally available within the State, regardless of how compelling a State's
need for such standards may be. We believe the Department of Energy should
be required instead to balance the impacts of such burden and the needs of

' TWO ROCKEFELLER PLAZA e ALBANY, NEW YORK 12223



175
September 5, 1986 ) Page 2

" the State in'determining whether to grant the State's petition. Where the
burdens - outweigh the need for a more stringent standard, it is reasonable
for the State regulation to-be preempted; but where the benefits of the
‘State standard exceed the burdens, it should be exempt from preemption.

‘‘We. appreciate- industry's desire to avoid a proliferation of
inconsistent State requirements for their products. However, we believe
there should ‘- remain a reasonable opportunity  for States, in limited
circumstances, to address their particular energy conditions through the
imposition of .more -stringent efficiency standards. We recommerid thérefore

. that ‘§.2781/H.R.5465 be amended to provide for a balarcing of interests in
connection with the waiver process.

Althqugh we are also concerned about the manner in which the
"unavailability" provision may be applied, these concerns could be mitigated
by providing guidance ‘on-its application through legislative history.

A related.problem ragarding the waiver process concerns the timing of
the effective date' of State standards which are the subject of a successful
State petition. The bill would delay the effective date of such standards
‘until three years after the publication of the approval of the petition or
the earliest posgsible effective date for DOE revised standards for that
appliance, whichever is later, In some cases, as with respect to air
conditioners, furnaces and boilers, this would generally preclude a State
. standard- which has been exempted from preemption from becoming effective
until the next century. s

We believe the bill should be amended to provide that the effective
date of a State standard which is granted a waiver be determined on a
case~by~case basgis after considering all the evidence presented 1in
connection swith the State's petition, rather than arbitrarily fixing such
date by statute.®-

I have attached for your consideration proposed language to amend
8.2781/H.R.5465 to 'accomplish these objectives. (Alternative 1.) A small
number of clarifying language changes.are also proposed, as well as an
amendment which would accord 'New York the same treatment as accorded
California with respect to the application of more stringent standards for
refrigerators, refrigerator/freezers, and freezers, provided New York State
enacts or prescribes standards which are the same as those which have been
adopted in California. Also 1included in Alternative 1 is proposed
legislative history language which would provide desirable guidance on such
issues as: the meaning of the terms "significant burden" on the appliance

» *At a minimum, an exception should be provided in connection with the
‘three:year delay in the effective date of a waiver in the case of an energy
emergency. Where such condition exists, which imperils the health, safety
and welfare of a State's residents and cannot be substantially alleviated
through other means, it would be unreasonable to delay the impogition of the
State stahdard.
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industry and the "unavailability” of an -affected product, as used in
connection with DOE's consideration of a State petition for a waiver from
Federal preemption and DOE's consideration of new or amended Federal
standards; and the extent of potential energy savings a new or amended
Federal standard must be able to achieve before DOE is authorized to
prescribe such a standard which is technologically feasible and economically
justified. .

New York is dependent on out-of-state sources for over 90 percent of
the f\iels.‘__consumed in the State, and many New Yorkers pay the highest
electric rates in the nation, Accordingly, it is important that New York
have the ability to establish in a timely fashion State appliance standards
which are necessary or appropriate to address our special energy
circumstances. o

If our proposed amendments .to S.2781/H.R.5465 are not acceptable, then
as an alternative, Congress should provide legislative history that
clarifies its intention that States be given substantial latitude in
adopting and implémenting more stringent State standards where unusual and
compelling energy. conditions exist, . I have included in Alternative 2
- legislative history language which we propose be included in a Committee
- Report in this case to accomplish this and other related objectives.

. In summary, we strongly support the intent and purpose of the ‘proposed
bill.  We Dbelieve, however, that the revisions we are proposing would
provide DOE and the States with greater flexibility to respond to national
needs as well as to unique energy conditions confronting each particular
State, while not imposing any unreasonable hardship on the appliance
industry. e R

If we can 'provide any additional ii'xformation or 'assistance in your
consideration of these issues, please contact my General Counsel, Stanley

Klimberg, at (518) 473-4937.
Cordially, ﬂ ; %E

William D. Cotter
Commissioner

WDC/md
Attachments
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Alternative 1

PROPOSED AMENDMENTS TO S.2781/H.R. 5465

Section ::327. Effect on Other Laws

Object'iv.és:

1.

'1;6: réquire the balancing of unusgal and compelling State energy
conditiions and significant burdens on industry in detemir;ing whether a
waiver from preemption should be granted.

To modify the evidentiary showing required for determining the costs,
benegits, burdens, and reliability of alternative approaches ‘to energy
savings or production under the unusual and compelling State energy
conditions test.

To uncouple the effective date of a waiver fxo;n preemption ‘from the
earliest effective date of a DOE revised standaxd for such product, and
to allow DOE to determine the effective date of such waiver on a
case-by-cdse basis.

To clarify the timing of the application of a DOE withdrawal of a

waiver of preemption.

§327(d) (1) (A) . Any State with a State regulation which provides for any

energy conservation standard or other requirement with respect to energy use

or energy efficiency for any type (or class) of covered product for which a

Federal energy conservation standard is applicable under section 325 may

file a petition with the Secretary requesting a rule that such State

regulation become applicable to such covered product.

- Proposed language additions are underlinéd; éroposed language deletions

are bracketed.

@
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(B) sSubject to paragraphs (2) and [(5)] {6), the Secretary shall,
within the period described in paragraph (2) and after considera‘tion of the
petition and the comments of interested persons, prescribe such rule if the
Secretiary finds (and publishes such findix}g) that the State has established
by a preponderance of the evidence that such State regulation is needed to
meet unusual and compelling State or local energy conditions.

(c) fot purposes of this subsection, the term 'unusual and compelling
State orl local enerl;y conditions' means conditions which--

(1) are substantially different in nature or magnitude than

those prevailing in the United States generally; and
» (ii) are such that the cos:f;s, benefits, burdens, and reliability
of energy savings resixlting from the State requlation makes such
‘regulation preferable dr necessary when measured against the costs,
benefits, burdens, and reliability of alternative approaches to energy
savings or production, incluaing reliance on reasonably predictable
market-induced improvements in efficiency for al} products subject to
the State requlation.

Provided, however, that a State's determination with respect to the factors

described in clause (ii) shall be conclusive if such factors are evaluated

as part of the State's energy plan and forecast and such determination is

not arbitrary or capricious.

(2) The Secretary shall give notice of any petition filed under
paragraph (1) and afford interested persons a reasonable opportunity to make
written comments, inecluding rebuttal comments, thereon. The Secretary
shall', within the six-month period beginning on the date on which any such
petition is filed, deny such petition or prescribe the requested rule,
except that the Secretary may publish a notice in the Fédaral Register

extending such period to a date certain but no longer than one year after
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. the date the petition is filed. .Such notice shall include the reasons for
-delay. I_n» t!je case of any denial of a petition under this subsection, the
Secretary shall publish in the Federal Register notice of such denial and
the réasons for such denial.

{3) [The Secretary may not prescribe a rule under paragraph (2) if]

Except as provided by paragraph (5),  the Secretary shall prescribe the

requested rule unless the Secretary finds (and publishes such finding) that

interested persons have established, by a preponderance of the evidence,
that such State regulation will significantly burden manufacturing,
marketing, distribution, sale, or servicing of affected products on a
national basis. In determining whether to make such finding, the Secretary
shall evaluate all relevant factors, including—-

(A) the - extent to. which the State regulation will increase
manufacturing or distribution costs of affected businesses;

(B). the extent to which the State regulation will disadvantage
smaller ménufactu;ers, distributors, or dealers or lessen competition
in the sale of subject products in. the State; [and]

(C) the extent to which the State regulation would cause a burden
to manufacturers to redesign and produce the subject product type (or
class), taking into consideration the extent to which the regulation,
if applied to the State or to the.entire United States, would result in
a reduction--

(i) in the current models or in the projected availability
of models that could be shipped on the effective date of the
regulation; or

(11), in the current or projected sales volume of .the subject

- product .type.(or .class); and
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(D) the extent to Which the State regulation is likely to
contribute significantly to a proiiferation of incongistent State
appliance efficiency requirements and the cumulative impact such

requirements would have.

(4) Where the Secretary finds that such State regulation will

significantly burden manufacturing, marketing, ‘@istribution, sale, or

sexvicing of affected products on_a national basis, he shall nonetheless

‘ Prescribe the requested rule, except as provided by paragraph (5), if he

finds (and publisheés such finding) that the benefits of the State regulation

in meeting the - unusual and compelling State or local energy conditions

exceed such burdens.

[(4)] (5) The Secretary shall ;xot prescribe a rule pursuant to
paragraphs (1) or (2) if the Secretary finds (and publishes such finding)
that interested persons have established, by “a preponderance of the
evidence, that the State regulation is likely to result in the
unavailability"in the State of any covered product type ({or class) of
performance characteristics (including reliability), features, sizes,
capacities, and volumes that are substant_:ially the same as those generally
available in the State at the time of the Secretary's finding except that
the failure of scme classes (or types) to meet this criterion shall not
affect the Secretary's determination whether to prescribe a rule for other
classes (or types).

[(5}) N6 final rule prescribed by the Secretary pursuant to paragraph
(2} may--

. (A) permit any State regulation covered by such rule to apply to

any covered product manufactured within three years after such rule is

published in the Federal Register or within five years if the Secretary

finds that such additional time is necessai}" due to the substantial
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burdens of retooling, redesign, or distribution needed to comply with
the State regulation; or
(B) apply to a covered product manufactured before the earliest
posaible effective date specified in section 325 for the initial
amendment of the energy conservation Standard established under such
section for tha cove.red Product; except that such rule may apply before
““such date if the Secretary finds (and publighes such £inding) "that the
State haa established, by a Preponderance of the evidence, that-——

(i) because of circumstances not reaéonably foreseeable by
the State, an energy emergency condition exists within the State
which==

(1) imperils the health, safety, and welfare of its
. residents because of the inability of the State or utilities
within the State to pProvide adequate quantities of gas or
alectric energy to its residents at less than prohibitive
.éostsy and
(II) cannot be substantially alleviated by the
importation of enexgy or the use of interconnection
agreements; and

(i1) the State regulation ig necessary to substantially

alleviate such condition.]

(6) In determining the sffective date of a final rule prescribed . by

the SQt:reta_:.x gursuam: to_paragraphs (1) or (2), the Secretag shall take

into consideration ali the evidence presented in connection with a State 8
S————==mon asl the evidence
etition,

[(6)1(7) 1In any case in which a State is issued a rule under paragraph

(1)} with respect to a covered product and subsequently a Federal enexgy

conservation standard concerning such product 18 amended pursuant to section
325, any person subject to such State regulation may file a petition with
the Secretary requesting the Secretary to withdraw the rule issued under
paxagraphs (1} or (2) with respect to such product in such State. The
Secretary shall consider such petition in accordance with the requirements
of paragraphs (1), (3), (and) (4), ana (5) except that the burden shall be
on the petitioner to show by a preponderance of the evidence that the rule
received by the State under Paragraphs (1) or (2) should be withdrawn as a
result of the amendment to the Federal f8tandard, If the Secretary
determines that the petitioner has shown that the rule issued by the State
should be so withdrawn, the Secretary shall withdraw it{.] , but in no event
shall the effective dats of such withdrawval be earlier than the date on

which the amendment to the Federal gnergy conservation standard shall take

sffect,
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Section 325, Energy Conservation Standards

Objective:

To give increased refrigerator/freezer standards that may be adoptéd by

New York similar treatment to that accorded such standards adopted by
California, if the New York standards are the same as the California

standards,

§325(b) (3) (A) (i1) (X)) If the Secretary does not pﬁblish a final rule by

- Januwary 1, 1990} relating to the revision of the energy conservation
standards for refrigerators, refrigerator/freezers and freezers, the

regulations which established standards for such products 4dnd were

promuiqated by the California Energy Commission on December 14, 1984, to be

effective January 1, 1992 (or any amendments to such standards that are not

more stringent than- the standards in the original regulations) and any

standards which are the same as the California standards prescribed or

enécted'by the-State of New York shall apply in California and New York to
such'fproducts; ﬂéffective beginning January i, 1993, and at all times

thereafter, notwithstanding the provisions of subsection (c) of section 327.
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Section 323. Test Procedures
Objective:
To clarify DOE's  authority to amend an energy conservation standard

during the "lock-in" period because of a change in test procedures:.'

§323(e)(2) If the Secretary determines that the amended test procedure
will alter ;:he measured effigiéncy or measured use, the Secretary shall
amend the applicable energy conservation standard during the rulemaking
carried out wi‘\:h respect to such test procedure. In determining the amended
energy conservation standard, the Secretary shall measure, pursuant to the
amended test procedure, the energy efficiency or energy use of a
representative sample of covered products that minimally comply with the
existing standard. The average of such ‘energy efficiency or energy use
levels determined under the amended test p;roceduxe ‘shall constitute the
amended energy éonservation standard “for ‘the applicable covered products.

Any such amended energy conservation standard shall take effect on the same

date as the amended test procedure upon which it is based shall take effect.

(3) Models of covered products in use before the date on wh.ich the
amended energy conservation standard becomes effective (or revisions of such
models that come into use after such date and have the same energy
efficiency or energy use characteristics) that comply with the energy
conservation standard applicable to such covered products on the day before
such date shall b.e deemed to comply with the amended energy conservation

standaxd,

¢4) The Secretary's authority to amend energy conservation standards
under thj.s subsection shall not affect the Secretary's obligation to issue

final rules as described in section 325,

(5) The Secretary's authority to amend energy conservation standards

under this subsection, and the effective date of any such amended ' energy

conservation standard, shall not be affected by any provision of section

325.
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PROPOSED LEGISLATIVE HISTORY LANGUAGE
FOR AN AMENDED S.2781/H.R.5465

Section 327 Effect on Other Laws

Objective:

To clarify the meaning of the terms "significantly burden" industry and
"upnavailability" of an affected ‘appliance product, as used in
connection with the. consideration of a State petition to DOE for a
waiver from Federdl preemption:--

This section is designed to protect the appliance industry from having
to comply with a patchwork of numerous, conflicting and unjustified State
regulations. .It is also designed to ensure that States can address unusual
and compelling energy problems =- such as high electricity, gas, or heating
oil prices, high dependence on oil (or fuels whose price is tied to oil) for
electricity generation or on out-of-State energy sources, unusual climatic
conditions, or adverse environmental or health and safety conditions that
can be alleviated by energy conservation in appliances -- by adopting
appliance efficiency standards.or requirements that are more stringent .than
‘standards or requirements established pursuant to this Act.

In oxder to justify the unusual and compelling interest which a State
has in a regulation that would be subject to preemption under this Act, it
must demonstrate (1) that the energy situation within the State is
substantially different in nature or magnitude from that existing within the

. nation as a whole; and (2) that it reasonably determined, as part of its
overall -energy plan, that the State regulation is preferable to alternative
approaches to energy savings or production, after evaluating the costs,
benefits,. burdens and reliability of energy savings which would result from
such regulation and from the alternative approaches.

The Secretary is required to exempt from preemption a State regulation
where the State has established an unusual and compelling interest, unless
other interested persons have establishéd that such regulation will
significantly burden the appliance industry on a nationwide basis, taking
into account such factors as: the extent of any increased distribution costs
that would occur as a result of the exclusion of certain models of covered
products from the State; the extent of increased manufacturing costs for
retooling or redesigning by manufacturers, where large percentages of
covered products would.otherwise.be excluded from the State; the extent of
any disproportionate adverse impacts on smaller manufacturers, distributors
or dealers; the extent of :the impact of any lessening of any -competition
among manufacturers or dealers able . to sell covered products within - the
State; and the extent to which the State regulation is likely to contribute
gignificantly to a proliferation of conflicting State requirements for such
product.,

In determining whether the burden on industry is significant, Congress
intends that industry. be required to establish convincingly that such
standards would have a very severe impact on the manufacturing, marketing,
distribution; sale or servicing of affected products on a national basis.
Congress does not intend that the elimination of a'number of manufacturers,
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distributors or dealexs from marketing an affected product within a State
shall constitute, on its own, a significant burden. 1If eliminating such
entities: from the State marketplace, however, would result in a significant
reduction in competition on a national basis, the State standard may not be
justified, .

Similarly, Congress recognizes that the existence of a more stringent
State standard will cause some increase in distribution costs in most cases,
and may cause increases in manufacturing costs in order to enable certain
T manufacturers - to'- cofitinue to compete . effectively within the State
marketplace. Congress does not intend that such increased costs shall
-constitute ‘a significant burden, however, -unless they would constitute a
significant increase in the total manufacturing and distribution costs, on a
nationwide basis, for such affected product,

Even where the Secretary finds that a State standard will significantly
burden the industry, he shall exempt such standard from preemption, if he
finds that its benefits in meeting the State's unusual and compelling energy
interests exceeds such burdens. .

The Secretary is prohibited, -however, from exempting a State standard
from preeinption to the extent that he finds that such standard is likely to
‘result in the unavailability within the State of certain products, i.e. that
-1t would eliminate the possibility of manufacturing or marketing a product
with specific performance characteristics, features, sizes or other physical
attributes which are then generally ‘available in the State. Congress
intends that such finding will rest upon a showing that it is not
technologically feasible or ‘economically justifiable to manufacture and
market product models which could comply with the State reqgulation and still
incorporate specific performance characteristics, features, sizes or other
‘physical ‘attributes substaritially the same as that available in the State at
the -time of the' Secretary's ruling, By the effective date of such ruling,.
To the extent that.such finding is made,.the Secretary shall not prescribe
the requested rule with respect to product models with such performance
characteristics, features, sizes or other physical attributes; such finding,
however, shall not affect the Secretary's authority to delay the effective
date of the requested rule with respect to such product models, or to
prescribe the requested rule with respect to other classes of such product,
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H.R.6

One Nundred Tenth Congress
of the
Rnited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Thursday,
the fourth day of January, two thousand and seven

An Act

To move the United States toward greater energy independence and security, to
increase the production of clean renewable fuels, to protect consumers, to increase
the efficiency of products, buildings, and vehicles, to promote research on and
deploy greenhouse gas capture and storage options, and to improve the energy
performance of the Federal Government, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Energy
Independence and Security Act of 2007”,

(b) TABLE OF CONTENTS.—The table of contents of this Act
is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Definitions.
Sec. 3. Relationship to other law.

TITLE I—-ENERGY SECURITY THROUGH IMPROVED VEHICLE FUEL
ECONOMY

Subtitle A—Increased Corporate Average Fuel Economy Standards

Sec. 101. Short title.

Sec. 102, Avlerage fuel economy standards for automobiles and certain other vehi-
cles.

Sec. 103. Definitions.

Sec. 104. Credit trading program.

Sec. 105. Consumer information.

Sec. 106. Continued applicability of existing standards.

Sec. 107. National Academy of Sciences studies.

Sec. 108, National Academy of Sciences study of medium-duty and heavy-duty
truck fuel economy.

Sec. 109. Extension of flexible fuel vehicle credit program.

Sec. 110. Periodic review of accuracy of fuel economy labeling procedures.

Sec. 111. Consumer tire information.

Sec. 112. Use of civil penalties for research and development.

Sec. 113. Exemption from separate calculation requirement.

Subtitle B—Improved Vehicle Technology

Sec. 131. Transportation electrification.

Sec. 132. Domestic manufacturing conversion grant program.

Sec. 133. Inclusion of electric drive in Energy Policy Act of 1992,

Sec. 134. Loan guarantees for fuel-efficient automobile parts manufacturers.
Sec. 135. Advanced battery loan guarantee program.

rSec. 136. Advanced technology vehicles manufacturing incentive program.

Subtitle C—Federal Vehicle Fleets

Sec. 141. Federal vehicle fleets.
Sec. 142. Federal fleet conservation requirements.
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not be used to determine compliance with product stand-
ards established prior to the adoption of the amended test
procedures.

%(3) INCORPORATION INTO STANDARD.—

“(A) IN GENERAL.—Subject to subparagraph (B), based
on the test procedures required under paragraph (2), any
final rule establishing or revising a standard for a covered
product, adopted after July 1, 2010, shall incorporate
standby mode and off mode energy use into a single
amended or new standard, pursuant to subsection (o), if
feasible.

“(B) SEPARATE STANDARDS.—If not feasible, the Sec-
retary shall prescribe within the final rule a separate
standard for standby mode and off mode energy consump-
tion, if justified under subsection (0).”; and
(4) in paragraph (2) of subsection (hh) (as redesignated

by paragraph (2)), by striking “(ff)” each place it appears and
inserting “(gg)”.

SEC. 311. ENERGY STANDARDS FOR HOME APPLIANCES.
(a) APPLIANCES.—

(1) DEHUMIDIFIERS.—Section 325(cc) of the Energy Policy

and Conservation Act (42 U.S.C. 6295(cc)) is amended by
striking paragraph (2) and inserting the following:

“(2) DEHUMIDIFIERS MANUFACTURED ON OR AFTER OCTOBER

1, 2012.—Dehumidifiers manufactured on or after October 1,
2012, shall have an Energy Factor that meets or exceeds the
following values:

“Product Capacity (pints/day): Minimum Energy
Factor (liters/

kWh)

UPp 10 35.00 coviiviiiiimisisnimsesreiisesesisssesasnssmssssnee 1.35

35.01-45.00 ..voviiriiiriiiminrinineneniieescsseses e 1.50

45.01-54.00 . 1.60

54.01-75.00 .cvcreevierecrerrmnrimrisinesssssssinmasiissssessessmeaseses 1.70

Greater than 75.00 ......ccvvininvcnsinnenncinne 2.5.”.

(2) RESIDENTIAL CLOTHES WASHERS AND RESIDENTIAL DISH-

WASHERS.—Section 325(g) of the Energy Policy and Conserva-
tion Act (42 U.S.C. 6295(g)) is amended by adding at the
end the following:

“(9) RESIDENTIAL CLOTHES WASHERS MANUFACTURED ON OR

AFTER JANUARY 1, 2011.—

“(A) IN GENERAL—A top-loading or front-loading
standard-size residential clothes washer manufactured on
or after January 1, 2011, shall have—

d“(i) a Modified Energy Factor of at least 1.26;
an
“(ii) a water factor of not more than 9.5.

“(B) AMENDMENT OF STANDARDS.—

“G) IN GENERAL.—Not later than December 31,

2011, the Secretary shall publish a final rule deter-

mining whether to amend the standards in effect for

gl(t)){lsles washers manufactured on or after January 1,




H.R.6—73

“(ii) AMENDED STANDARDS.—The final rule shall
contain any amended standards.

“(10) RESIDENTIAL DISHWASHERS MANUFACTURED ON OR
AFTER JANUARY 1, 2010.—

“(A) IN GENERAL.—A dishwasher manufactured on or
after January 1, 2010, shall—

“1) for a standard size dishwasher not exceed 355
kWh/year and 6.5 gallons per cycle; and

“(ii) for a compact size dishwasher not exceed 260
kWh/year and 4.5 gallons per cycle.

“(B) AMENDMENT OF STANDARDS.—

“i) IN GENERAL.—Not later than January 1, 2015,
the Secretary shall publish a final rule determining
whether to amend the standards for dishwashers
manufactured on or after January 1, 2018.

“(ii) AMENDED STANDARDS.—The final rule shall
contain any amended standards.”.

(3) REFRIGERATORS AND FREEZERS.—Section 325(b) of the
Energy Policy and Conservation Act (42 U.S.C. 6295(b)) is
amended by adding at the end the following:

“(4) REFRIGERATORS AND FREEZERS MANUFACTURED ON OR
AFTER JANUARY 1, 2014.—

“(A) IN GENERAL.—Not later than December 31, 2010,
the Secretary shall publish a final rule determining
whether to amend the standards in effect for refrigerators,
refrigerator-freezers, and freezers manufactured on or after
January 1, 2014,

“(B) AMENDED STANDARDS.—The final rule shall con-
tain any amended standards.”.

(b) ENERGY STAR.—Section 324A(dX2) of the Energy Policy
and Conservation Act (42 U.S.C. 6294a(d)(2)) is amended by striking
“January 1, 2010” and inserting “July 1, 2009”.

SEC. 312. WALK-IN COOLERS AND WALK-IN FREEZERS.

(a) DEFINITIONS.—Section 340 of the Energy Policy and Con-
servation Act (42 U.S.C. 6311) is amended—
(1) in paragraph (1)—
(A) by redesignating subparagraphs (G) through (K)
as subparagraphs (H) through (L), respectively; and
(B) by inserting after subparagraph (F) the following:
“G) Walk-in coolers and walk-in freezers.”;
(2) by redesignating paragraphs (20) and (21) as paragraphs
(21) and (22), respectively; and
(3) by inserting after paragraph (19) the following:
“(20) WALK-IN COOLER; WALK-IN FREEZER.—
“(A) IN GENERAL.—The terms ‘walk-in cooler’ and ‘walk-
in freezer mean an enclosed storage space refrigerated
to temperatures, respectively, above, and at or below 32
degrees Fahrenheit that can be walked into, and has a
total chilled storage area of less than 3,000 square feet.
“B) ExcLUSION.—The terms ‘walk-in cooler’ and ‘walk-
in freezer’ do not include products designed and marketed
exclusively for medical, scientific, or research purposes.”.
(b) STANDARDS.—Section 342 of the Energy Policy and Con-
servation Act (42 U.S.C. 6313) is amended by adding at the end
the following:
“(f) WALK-IN COOLERS AND WALK-IN FREEZERS.—







Agreement on Minimum Federal Efficiency Standards,
Energy Star Qualifving Levels, Federal Tax Credits and
Related Matters for Specified Appliances

THIS AGREEMENT memorializes the commitments made by the undersigned
representatives of the organizations (the “Joint Stakeholders™) regarding the enactment of
minimum federal energy efficiency standards legislation for specific appliances by the
U.S. Congress (“Congress”); the establishment by the Department of Energy (“DOE”) of
Energy Star qualifying levels for specified products; the adoption of legislation for
manufacturer tax credits for specified products, and other related matters such as
preemption. '

1. The Joint Stakeholders will jointly submit to Congress the agreement set
forth in Attachment I and mutually agreed to legislative or additional language which
would (a) require the Department to establish minimum federal energy efficiency
standards and/or rulemakings for the appliances described in Attachment I; (b) enable the
Department to set Energy Star qualifying levels or take the actions specified in
Attachment I; (c) extend the existing federal manufacturer tax credits for specified
appliances as stated in Attachment I; and (d) include other provisions as specified in
Attachment I.

2. The Stakeholders will:

a. Support in good faith and proactively the adoption by federal law or regulation of
the standards, related regulatory measures, including preemption, Energy Star
levels and tax credits stated in Attachment I and will oppose any federal laws or
regulations to the contrary.

b. Not support and will oppose the enactment into state or local law or regulation of
any energy or water standards for residential clothes washers, residential
dishwashers, and dehumidifiers. It is recognized that California has routinely
adopted the federal energy standards as state standards and this commitment to
not support/oppose does not apply to California adoption of federal standards.
This commitment to not support/oppose includes non-federal standards sought
under the waiver of federal preemption provisions provided for in the U.S. Code,
except that it does not apply to the California Energy Commission’s petition for a
waiver for state clothes washer water efficiency standards originally filed in 2005
and any judicial and administrative appeals of said Fetition, including re-filing a
modified petition with U.S. Department of Energy.

' While all signatories agree with the policy in this paragraph, any signatory that does not ordinarily and
customarily take positions on public policy issues within a state or local context is not bound to participate
in such activities by virtue of this paragraph.



This paragraph (the “Standstill Agreement”) expires when this overall agreement expires
(12/31/2008).

However, if federal legislation, as described in paragraph 1 and included in Attachment I,
has not been enacted by 12/31/2008 this agreement expires, but if the signatories to this
agreement have, in good faith, engaged in activities to enact such legislation, then the
Joint Stakeholders agree to consider the continuation of the Standstill Agreement. Any
such continuation would be undertaken by an affirmative decision of the signatories.

3. The stakeholders shall submit a joint recommendation to the Department for
revised Energy Star levels as described in Attachment I. The letter recommending these
levels is part of this agreement and is included as Attachment II.

4. Any filings, proposals or responses to DOE notices shall be consistent
with this Agreement and the parties shall file rulemaking petitions, file comments or take
other actions with DOE or other regulatory agencies consistent with Attachment I.

5. The Joint Stakeholders agree to cooperate with each other in the
preparation of press releases and public statements in support of the federal standards, the
proposed legislation, the Department’s rulemaking, the Energy Star revisions and the tax
credits.

6. The Joint Stakeholders agree to support and cooperate with each other to
obtain passage of the legislation described in Paragraph 1 and in Attachment I, including
advocacy in Congress and to the Administration.

7. The Joint Stakeholders agree to consult with and obtain consent from all
parties before supporting, advocating or agreeing to changes in the legislation. Such
consent will not unreasonably be withheld.

8. The Joint Stakeholders agree that once enacted, they will take no action to
overturn or revise the specific legislative proposals envisioned by paragraph 1 of this
Agreement.

9. The Joint Stakeholders agree to jointly petition DOE and the Federal
District Court in State of New York v. Bodman to add to the Court Order the rulemakings
referenced in Attachment I for residential clotheswashers, commercial clotheswashers,
residential dishwasher and refrigerator/freezer rulemaking.

10.  The Joint Stakeholders agree to implement the commitments made in this
Agreement individually or in groups. Each Joint Stakeholder will respond in good faith
to reasonable requests by other Joint Stakeholders for joint implementation of any of
these commitments.



11.  This Agreement is hereby agreed to, in counterparts, by the undersigned
Joint Stakeholders. This Agreement binds the undersigned Joint Stakeholders, their
employees, their agents, and any successors and will take effect when all signatures are
affixed. This agreement applies until December 31, 2008 except that paragraph 8 is not
time limited and the Joint Signatories agree not to seek a waiver from federal preemption
except as provided for in paragraph 2, if at all, any earlier than December 31, 2008.

12.  Nothing in this Agreement is intended to inhibit in any way efforts by
individual stakeholders to research, develop, or market products to standards that differ
from those contemplated by this Agreement, provided such products are in compliance
with applicable laws and regulations. Nothing in this Agreement is intended to direct any
technical or product design approach to achieving efficiency standards and the parties
shall not take any act to establish any such common approach.

(Agreement reached: March 20, 2007; signatures affixed to written agreement; August 2,
2007.)

Joint Stakeholders
AP fu— (.,,(/L»zﬂ:_
Kateri Callahan Joseph Maguire
President President
Alliance to Save Energy Association of Home Appliance
Manufacturers

William Prindle Tom Thompson
Acting Executive Director Vice President of Engineering
American Council for an Energy-Efficient Electrolux

Economy
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Tom Curtis
Deputy Executive Director

for Government Affairs
American Water Works Association

A2 £ A%

Andrew deLaski
Executive Director
Appliance Standards Awareness Project

Diane VanDe Hei
Executive Director

Association of Metropolitan Water Agencies

MayCwm Loithim i

Mary Ann Dickinson
Executive Director

California Urban Water Conservation Council -

G g

Lynn S. Pendergrass
President and CEO
GE Consumer & Industrial, Americas

John Herrington
President

Digital Appliances

LG Electronics USA, Inc.

Vard d df

David L. Swift
President
Whirlpool North America
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David B. Goldstein
Energy Program Co-Director

Natural Resources Defense Council
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Steven L. Crow
Executive Director
Northwest Power and Conservation Council

e

Susan E. Coakley
Executive Director
Northeast Energy Efficiency Partnerships

Jorge Carrasco
Superintendent
Seattle City Light

Chuck Clarke
Director
Seattle Public Utilities

M e

Mike Hein
City Manager
Tucson, Arizona







APPLIANCE INDUSTRY JOINS ENERGY, WATER EFFICIENCY
ORGANIZATIONS TO ANNOUNCE AGREEMENT FOR NEW MINIMUM
EFFICIENCY STANDARDS, UPDATED ENERGY STAR LEVELS, AND
ENERGY-EFFICIENCY TAX CREDITS

For further information contact:

Ronnie Kweller (Alliance) 202-530-2203
Glee Murray (ACEEE) 202-429-0063
Andrew Delaski (ASAP) 617-515-7755

Ed Osann (Water efficiency) 301-535-4013

FOR IMMEDIATE RELEASE
May 1, 2007

Washington, D.C. — Major home appliance manufacturers, their trade organization, and a nationwide
coalition of energy and water efficiency supporters announced an historic agreement today that will
establish new mandatory federal energy and water efficiency standards, recommendations for new
ENERGY STAR levels, and manufacturer tax credits for the production of super-efficient clothes washers,
dishwashers, refrigerators, and dehumidifiers.

The agreement, which seeks legislation for appliance efficiency standards and tax credits, represents
significant energy and water savings for U.S. consumers. According to an analysis conducted for the U.S.
Department of Energy (DOE), which supported the negotiations, the agreement will result in a savings of
up to 3.3 quadrillion btus (quads) of energy and nearly 11 million acre feet (3.6 trillion gallons) of water
over about 30 years. (Eleven million acre feet is enough to meet the needs of about 44 million people for
one year; and 3.3 quads is enough energy to meet the needs of about 15 percent of the U.S. population
for one year.) Consumers will benefit from a savings of up to $14.7 billion in cumulative utility bill
reductions.

The agreement, when combined with additional appliance efficiency standards for refrigerators and
clothes washers, couid increase total 30-year savings to nearly 15 quads of energy and 68 miliion acre
feet of water. The specific efficiency levels for refrigerators and clothes washers will be determined by
DOE and will depend on cost-benefit and other analyses. Total cumulative utility bill savings could be as
high as $68 billion. (68 million acre feet would meet the annual water needs of about 272 million people;
15 quads would meet one year's energy needs for about 70 percent of the U.S. population.)

Key features of the agreement include:

e The first-ever national minimum water efficiency standards for residential clothes washers and
dishwashers.

¢ Required DOE rulemakings to determine new minimum efficiency standards for refrigerators and
clothes washers; they must be compieted no later than December 31, 2010 and December 31,
2011, respectively.

e Aggressive production tax credits to spur market share growth for the most energy-efficient
refrigerators, residential and commercial clothes washers, residential dishwashers, and
dehumidifiers.

¢ Recommendations for revised ENERGY STAR levels, including water efficiency for residential
and commercial clothes washers and dishwashers.



"This accord represents a landmark consensus agreement between industry and energy and water
advocates to increase the energy and water efficiency of many home appliance products. Through
stringent new mandatory federal efficiency standards and tax credits that will incentivize manufacturers to
produce super-efficient products, this agreement will help transform the market for efficient home
appliances and have a lasting effect on national energy and water use. It also affirms the importance of a
federal role in regulating the energy and water use of appliance products,” said Joseph M. McGuire,
president, Association of Home Appliance Manufacturers.

“The Alliance to Save Energy is proud to be part of the forward-looking coalition of manufacturers and
efficiency advocates whose landmark agreement on higher energy and water efficiency standards, as
well as tax incentives to make major appliances more affordable, will save consumers energy and money
and help curb the poliuting emissions that contribute to climate change,” said Alliance to Save Energy
President Kateri Callahan. “Minimum efficiency standards pay dividends for years to come by establishing
base energy-efficiency levels for newly manufactured products and by locking in savings for the
considerable lifespan of products such as clothes washers and dishwashers. They also push the U.S.
economy, on a continuing basis, towards greater energy efficiency.”

“This agreement shows how to move energy policy forward in this country,” said David B. Goldstein,
NRDC Energy Program director. The nation needs:

+« Minimum standards to assure consumers are protected from high energy costs and that
unnecessary greenhouse gas pollution is not emitted,;

e Expanded use of the ENERGY STAR program, which shows consumers how they can do better
than minimum standards; and

¢ Tax incentives to commercialize the most advanced technologies.

“This agreement paves the way for this policy to be implemented for a number of important energy- and
water-using appliances.”

“Linking water efficiency to ENERGY STAR requirements and national minimum efficiency standards for
residential clothes washers and dishwashers is an important step in empowering America’s consumers to
make strong, positive advances in water conservation. The drinking water utilities of the Association of
Metropolitan Water Agencies actively promote sensible water use, both for water resource management
and to mitigate the need for costly infrastructure expansion. We see today’'s agreement as major progress
toward a sustainable water future,” said Diane VanDe Hei, executive director, Association of Metropolitan
Water Agencies (AMWA).

“This agreement continues a decade of progress in consensus agreements on home appliances. Just
seven years ago, we negotiated a major increase in clothes washer standards that took affect this year;
the new agreement shows that substantial further progress is already occurring. The agreement
demonstrates the importance of continuing dialogue between manufacturers and advocates to keep
accelerating technology innovation; meeting the climate challenge requires us to do no less,” said William
Prindle, executive director, American Council for an Energy-Efficient Economy.

“California is pleased to see the improved efficiency standards under this agreement. Water and energy
efficiency are key statewide initiatives for us as we move forward to address water shortage, energy
shortage, and climate change impacts. This positive forward movement in national appliance efficiency is
welcome,” said Mary Ann Dickinson, executive director, California Urban Water Conservation Council.

“As an organization that has worked over the last five years on promoting appliance standards at the
state level in the Northeast, we're very pleased to see consensus develop that will create these important
standards at the national level,” noted Susan Coakley, executive director of Northeast Energy Efficiency
Partnerships (NEEP). “Efficiency standards represent one of the least costly yet most effective means of
meeting our energy needs, while saving consumers money and conserving our natural resources. We're



very pleased to have been part of the development of this consensus and look forward to continuing to
work with all parties involved to keep efficiency standards at the top of our national policy agenda.”

“As a thriving desert community, the City of Tucson has been actively promoting water efficiency for
decades,” states Mike Hein, city manager of Tucson, Ariz. “Our successes in this area have been
significant, but we recognize that the future sustainability of our community demands that we achieve
even greater efficiencies in both water and energy usage. We are grateful to have been given the
opportunity to play a role in the development of this agreement and fully support its goals. We sincerely
look forward to achieving the significant water and energy savings that these new standards, ENERGY
STAR levels, and tax incentives will make possible.”

“We all play a role in the stewardship of our community water supplies,” said American Water Works
Association Executive Director Jack Hoffbuhr. “This agreement will help water providers manage their
resource as demands continue to grow in the future.”

“Our aggressive 25-year pursuit of energy efficiency in the Pacific Northwest has helped to maintain the
livability of the region during a time of tremendous change and growth,” said Tom Karier, chair of the
Northwest Power and Conservation Council. "Not only has it lowered electricity costs, saving electricity
consumers more than $1.25 billion each year, it also lowers annual carbon emissions in the Northwest by
about 13 million tons. Energy efficiency is the Northwest's least cost, least risk energy resource, and | am
pleased to support this agreement that will help spread the efficiency revolution to every other region in
the country.”

Other signatories to the agreement include Whirlpool, General Electric, Electrolux, LG, the Appliance
Standards Awareness Project, Seattle City Light, and Seattle Public Utilities.
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Express.

Commission Expires January 8, 2012

Job # 701235



Jonathan Blees, Esq.
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Martin A. Mattes, Esq.
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Samuel W. Bodman

U.S. Department of Energy

1000 Independence Avenue, S.W.
Washington, D.C. 20585

Joseph Mattingly, Esq.

GAMA

2107 Wilson Boulevard; Suite 600
Arlington, Virginia 22201

Rockard J. Delgadillo,

City Attorney

Richard M. Brown,

General Counsel for Water and Power
Joseph A. Brajevich,

Asst. General Counsel

S. David Hotchkiss,

Asst. City Attorney

111 North Hope Street, Suite 340

Los Angeles, CA 90051-0100





