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PROCEEDI NGS
10: 00 a. m

CHAI RPERSON PFANNENSTI EL: Good nor ni ng.
I think we are ready to get started. This is the
Ener gy Comm ssi on bi weekly Busi ness Meeti ng.
Pl ease join ne in the Pledge of All egi ance.

(Wher eupon the Pl edge of All egi ance was

recited in unison.)

CHAlI RPERSON PFANNENSTI EL: The Consent
Calendar. |Is there a notion to approve the
Consent Cal endar ?

COW SS| ONER ROSENFELD: | nove the
Consent Cal endar.

COW SSI ONER BYRON:  Second.

CHAI RPERSON PFANNENSTI EL: All in favor?

(Ayes.)

CHAlI RPERSON PFANNENSTI EL: The Consent
Cal endar is approved.

| tem nunber 2, WIIlow Pass Generating
Station. Possible approval of the Executive
Director's data adequacy recommendati on for M rant
WIllow Pass, LLC s Application for Certification
of the WIIlow Pass Generating Station. Good
nor ni ng.

MR. BENCI - WODODWARD: Good norni ng. Good
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nor ni ng, Chair and Menbers of the Conmi ssion. M
name is |vor Benci-Wodward. | amrepresenting
the Siting, Transm ssion and Environment al
Protection Division. |Item nunber 2 on the agenda
this norning is reconsideration of the data
adequacy recommendati on for the Application for
Certification for Wl |l ow Pass Generating Station

On June 30, 2008, Mrant WII ow Pass,
LLC, filed an Application for Certification
seeki ng approval fromthe Energy Comm ssion --

CHAI RPERSON PFANNENSTI EL: Excuse ne,
could you speak into the mc a little closer.

MR. BENCI - WODODWARD: Oh yes.

CHAlI RPERSON PFANNENSTI EL: I think
peopl e are havi ng trouble hearing you. Make sure
it's on.

MR. BENCI - WOODWARD: On June 30, 2008
Mrant WIIlow Pass, LLC, filed an Application for
Certification seeking approval fromthe Energy
Conmmi ssion to construct and operate the proposed
W Il ow Pass Generating Station

The W1 | ow Pass Generating Station woul d
be a 550 nmegawatt dry-cool ed natural gas-fired
electric power facility consisting of two Sienens

Fl ex Pl ant 10 conbi ned-cycl e units.
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The project would be located in the Gty
of Pittsburg in Contra Costa County, California,
within a brownfield site in the existing Pittsburg
Power Plant. Power fromthe WIIow Pass woul d be
delivered to the P&E swi tchyard adjacent to the
project site by a 230 kilovolt transnission |ine.

Nat ural gas for the project will be
delivered by a 2700-foot | ong PGE pi peline
connected to an existing gas transm ssion |line
near the Pittsburg Power Plant netering station.
Two wat er pipelines approximately five mles
i nl and woul d be constructed to bring recycled
water froma return with processed wastewater to
the Delta Diablo Sanitation District Water
Treatnent Plant. Estimted water usage would be
781 acre-feet of water per year.

If the project is approved construction
woul d begin in the fall of 2009, with commerci al
operation conmmencing in the sunmer of 2012.

The staff conpleted its data adequacy
anal ysis and the Executive Director's
recomrendati on was filed on July 30, 2008. The
AFC was deficient in seven areas, air quality,
bi ol ogi cal resources, cultural resources,

pal eont ol ogi cal resources, transni ssion system
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design, soils and visual resources.

The applicant has subsequently filed a
suppl enent to the AFC. Staff has reviewed the
suppl enental information and finds it data
adequate. The staff recommends that the
Conmmi ssion find the WI Il ow Pass Generating Station
AFC dat a adequate and request that a conmmittee be
appoi nted for final environnental review

There is one additional comrent | wi sh
to make to the Conmission. The Conm ssion should
be aware that there was a noticing glitch to the
City of Pittsburg nunici pal agencies and staff
apol ogi zes for that issue. |If there are any
things that we can bring nore forward | would be
willing to do that or to nmeet with the City staff
at their discretion

CHAlI RPERSON PFANNENSTI EL: Thank you.
Well we have two requests to speak on this subject
and then we nay cone back to that glitch. Chip
Little, Manager of Governnental Affairs of Mrant
Cal i f orni a.

MR LITTLE: Madane Chairwonan,

Conmmi ssi oners, good norning. M nane is Chip
Little, Manager of Governnment Affairs for Mrant

California, and | am pl eased to be appeari ng
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before you again in regards to Mrant's WI I ow
Pass data adequacy findi ng before the Conmi ssion.

First I would like to thank the
Conmmi ssion staff for their diligence in conpleting
t he data adequacy review of the WIIow Pass
application.

I would also like to echo the comments
made by mny col | eague, Jonat han Sacks, two weeks
ago in the Mrant Marsh Landi ng data adequacy
heari ng recogni zi ng the assi stance and gui dance of
Mark Hesters, who is integral in working with us
and our consultant to develop an electric
transm ssion system i npact study that provides the
necessary information to the Commi ssion to
evaluate the project's potential inpacts.

As you will recall, we were asked to
provide a system i npact study prepared by a third-
party consultant in lieu of the | SO s system
i npact studi es because the | SO process had been
tenporarily suspended as part of the ongoing
generator interconnection reform process.

Qur consultant study is conplete and has
been provided to the staff for their review
Wiile we believe that this has been tine well

spent we are hopeful that having a conpl eted study
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

at this stage in the process will help accel erate
the analysis of our project. Mrant WII ow Pass
is dedicated to the process and we continue to do
everything we can to assist staff and the

Conmmi ssion with their review of the project.

W | ook forward to working with you to
conpl ete our certification process as
expeditiously as possible and than you for your
consi deration this norning.

CHAI RPERSON PFANNENSTI EL: Thank you,
M. Little. Also Garrett Evans, general nanager
of the City of Pittsburg.

MR. EVANS: Good norning and thank you.
My nane is Garrett Evans. | amthe General
Manager of the Pittsburg Power Conpany, the City
of Pittsburg's nmunicipal utility, and representing
the City here.

As this Commi ssion is aware the City of
Pittsburg has a very proactive | eadership role in
t he devel opment of new, high-efficiency and
conpl ex power generation and HV transm ssion
infrastructure projects within the city.

In the past decade the City has
partici pated and supported the 540 negawatt Los

Medanos Energy Center, the 880 negawatt Delta
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Energy Center and its related 230 kV transni ssion
lines. And we are under construction of the 400
megawatt HVDC subnari ne cabl e known as the Trans
Bay Cable Project, which will be operational March
of 2010 and supply San Francisco with up to 40
percent of their power.

As the Commi ssion is also aware the City
has a long history with the Pittsburg Power Pl ant,
originally owned by PGRE and now owned by Mrant.
We do appreciate the staff's acknow edgenent and
it is our sincere hope that we will be included in
any and all future natters regarding this project.

To date working with Mrant has been

very general. They did provide us a copy of the
AFC. In our initial reviewwe did find it very
sinplistic. |Its approach and assessnment is silent

on a nunber of key issues of imedi ate inportance
and concern with us and we will be providing the
Conmmi ssion and staff with a conprehensive and
detail ed revi ew of each of our concerns.

One itemthat we would |i ke to request
of the Conm ssion. W have been made aware that
the first public hearing is preferred to have a
joint hearing with Marsh Landing. This is not a

good way to facilitate public participation, given
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that the |l ocation would be in the Gty of Antioch.
And we woul d hope that the Energy Conmmi ssi on and
staff would stick nore to their guide on public
participation where the first and fornal hearing
shoul d be as close to the project site as
possi bl e.

In closing, we ook forward to worKki ng
with the Conm ssion, with the staff, and
addressi ng the environnental, social and community
i ssues associated with this project. And we thank
you for your tinme.

CHAlI RPERSON PFANNENSTI EL: Thank you,
M. Evans. On the issue of the first public
wor kshop. M. Kranmer, do you want to address
that? Are you going to be the hearing officer on
both of the cases cited?

MR. KRAMER  Yes, that's correct. And
as | understand it the Conmittee nenbers will be
the sane two Comm ssioners, just flipping their
roles. The Committee decided to hold both on the
sane day. They are not going to be held together
in one big-tine hearing but they will be held one
after the other, for several reasons.

For efficiency. Conm ssioner schedul es

are very full. W can do this all in one day. It
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is easier to fit it into their schedules. And

al so to save resources, which I think is inmportant
in this day and age. The travel tine for the
Conmi ttee nmenbers, Conmission staff.

And then finally for the conveni ence of
the public. W expect that menbers of the public,
at | east sone of themw |l be interested in both
projects. And, for instance, if they have to take
an afternoon off fromwork to go to the site
visits they can take off one afternoon as opposed
to two afternoons. So we believe that will
further the Conm ssion's goals to encourage and
wel conme public participation in that process.

The site we were | ooking at was
tentatively for the hearing as opposed to the site
visits, which obviously will be at the sites
thensel ves, was the Delta Diablo Sanitation
District. Wlich as | reckon, it is pretty close
to the border between Pittsburg and Antioch. It
is pretty close to hal fway between the two project
sites. And it was used by the Comm ssion twice in
this decade for hearings on the Delta Project and
also Contra Costa Unit A But that hasn't been
decided. | would reconmend that the Conmttee

nmake t hat deci si on, however.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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CHAlI RPERSON PFANNENSTI EL: I think that
that's a good idea. | think that M. Evans' point
about having the hearing in the city is something
that we really need to take a look at. So | would
ask the Conmittee when appointed to consider that.

Wth that, |Is there a notion to approve
the Executive Director's data adequacy
reconmendati on?

COW SSI ONER BYRON: | nmpve the item

COW SSI ONER DOUGLAS: | second.

CHAI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAlI RPERSON PFANNENSTI EL:  And | woul d
nom nate the Siting Conmittee of Conmni ssioner
Dougl as Presi di ng and Comm ssi oner Boyd as
Associate. |Is there a notion for that?

COVWM SSI ONER ROSENFELD: | nove it.

COW SSI ONER BYRON: Second.

CHAlI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAlI RPERSON PFANNENSTI EL: The committee
is assigned. Thank you all for your help in this.

Item 3, Pal ndal e Hybrid Power Project.
Possi bl e Approval of the Executive Director's data

adequacy recommendation for the City of Pal ndale's

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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Application for Certification of the Pal ndal e
Hybri d Power Project. Good norning.

MR. KESSLER: Good rmorni ng, Chairnan
Pf annensti el and Conm ssioners. | am John
Kessl er, staff project manager for the Pal ndal e
Hybri d Power Project AFC

The City of Palndale is proposing this
project located in Pal ndal e, Los Angel es County,
adj acent to the Los Angel es/ Pal ndal e Regi onal
Airport and Air Force Plant 42. The City of
Pal ndal e filed their AFC on August 4, 2008.

Pal ndal e woul d be an integrated sol ar thernal

conbi ned cycle facility sinmilar to the Victorville
2 facility approved by the Conmmission in July.

Pal ndal e woul d have a net capacity of 617
nmegawatt s.

Staff initially found nine technical
areas where data was i nadequate. These incl uded
bi ol ogi cal resources, cultural resources, project
overvi ew, soci oecononics, soils, traffic and
transportation, transm ssion system design, visual
resources and water resources. The Commi ssion
accepted the staff's initial data adequacy
recomrendati on at the Septenber 10, 2008 Busi ness

Meet i ng.
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The applicant filed an AFC suppl enent on
Cctober 1, 2008. sStaff has reviewed the
suppl enental information and it now believes the
AFC neets the requirenments in all 23 disciplines.
We recomend the Comm ssion find the Pal ndal e AFC
as data adequate. And if the Comnm ssion agrees
staff would al so recommend the Conm ssion consi der
appointing a conmittee. | would be happy to
answer any questions you namy have.

CHAI RPERSON PFANNENSTI EL: Thank you,
M. Kessler. |1s there a nmotion on this
recommendati on?

COW SSI ONER BYRON: Il nove it.

COW SS| ONER DOUGLAS: 1'11 second it.

CHAI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAI RPERSON PFANNENSTI EL: | recomrend a
siting conmmittee of nyself presiding and
Conmi ssi oner Rosenfeld as Associate. |s there a
nmot i on?

COVM SSI ONER ROSENFELD: | nove it.

COW SSI ONER DOUGLAS:  Second.

CHAI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAI RPERSON PFANNENSTI EL:  That

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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committee is appointed. Thank you.

MR, KESSLER: Thank you. I al so note
that M. Carroll is here representing the
applicant.

CHAI RPERSON PFANNENSTI EL: " msorry.

MR KESSLER: | don't know if he would

li ke a chance to say a few things.

CHAI RPERSON PFANNENSTI EL: M. Carroll,
have you comment s?

MR, CARRCLL: | don't think it warrants
any comments. W have what we cane for. W would
like to thank the staff for all the effort that
went into nmoving this forward to data adequacy and
| ooking forward to noving forward with the
proj ect, thank you.

CHAlI RPERSON PFANNENSTI EL: Thank you.
Thank you for being here.

MR. KESSLER: Thank you.

CHAlI RPERSON PFANNENSTI EL: Item 4,
possi bl e approval of the Executive Director's data
adequacy recommendation for Stirling Energy
Systens Solar Two LLC s Application for
Certification of Stirling Energy Systens Solar to
a nom nal 750 negawatt Stirling engi ne project.

Stop with that. Good norning.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

MR. MEYER: Good norning, Chair
Pf annensti el and Comm ssioners. Wth your very
good summary of it | can sort of skip to the neat
of the issue. M nane is Christopher Meyer. | am
the staff's project manager for the SES Sol ar Two
project. The 6500 acre Solar Two project is
| ocated primarily on federal | and nanaged by the
BLM And the site is approximtely 100 nil es east
of San Diego, 14 niles west of El Centro in
| rperial County.

The prinmary equi pnent on the project
woul d be approxi mately 30,000 25 kil owatt sol ar
dish Stirling systens referred to as SunCat chers.
The project would be constructed in two phases.
Phase | having a nom nal net generating capacity
of about 300 negawatts wi th Phase Il adding
approxi mately 18,000 SunCatchers to expand the
total capacity to 750 megawatts. The first phase
could go on-line with the existing transm ssion
systens but Phase Il would require the conpletion
of the 500 kV Sunrise Powerlink transm ssion |ine
proposed by SDG&E.

Staff initially found nine technical
areas were data i nadequate and the Conmi ssion

approved that reconmmendati on fromthe Executive

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15
Director. On July 29 we provided the applicant
t he worksheets and on Septenber 8 we received a
suppl enent to the AFC. Staff was able to review
t hat suppl enent and agree that it addressed al
ni ne of the areas of data inadequacy, which were
air quality, alternatives, biological resources,
cul tural resources, and that included a revised
techni cal report, pal eontol ogi cal resources,
soci oecononi cs, transmn ssion system design, visual
resources and water resources.

On Cctober 1 staff issued a revised data
adequacy recommendation letter and at this point
the staff recomrends that the Comm ssion accept
the SES Solar Two project as conplete and data
adequate. And if the Comnr ssion agrees then staff
woul d recommend, request assignnment of a
commttee. |'mavailable for any questions.

CHAI RPERSON PFANNENSTI EL: Thank you.

MR. MEYER. And we have representatives
from SES Solar Two to answer any questions as
wel | .

CHAlI RPERSON PFANNENSTI EL: Thank you,
M. Meyer. Comments.

MS. HENNI NG Good norni ng, Christine

Henni ng, project manager, Stirling Energy Systens.
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First of all I want to say thank you so nuch for
bei ng here. W are very excited for the
recomrendati on for data adequacy so we can nobve
on. And | want to thank the staff and give an
ext ended thank you to M ke M@iirt and Chris Meyer
who were very diligent in getting us to this point
today for the recommendati on of data adequacy.

CHAI RPERSON PFANNENSTI EL: Thank you
very nmuch. |Is there a notion to approve the --
Were there questions? Either one.

COWM SSI ONER BYRON: No. well, 1'11
make a nmotion. But | have to tell you, Madane
Chairnman, it would give ne great pleasure to nove
this item As a young, structural engi neer 20
years ago, 29 years ago, | worked on two-axis
tracking solar with Stirling engi nes hangi ng off
the end of them So | hope this one, | hope this
one works. So | nobve the item

CHAlI RPERSON PFANNENSTI EL: Is there a
second?

COW SSI ONER ROSENFELD:  Second.

CHAlI RPERSON PFANNENSTI EL: All in favor?

(Ayes.)

CHAlI RPERSON PFANNENSTI EL: It is

approved. And given his enthusiasmfor this
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

project | would nominate a siting conmittee with
Conmi ssi oner Byron as the Presiding Comm ssi oner
and nyself as the Associ ate.

(Laught er)

CHAI RPERSON PFANNENSTI EL: Is there a
motion for that comittee?

COW SSI ONER DOUGLAS: So noved.

COW SSI ONER ROSENFELD: Second.

CHAlI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAlI RPERSON PFANNENSTI EL: It's
approved. Thank you all.

MR. MEYER  Thank you, Chair

Pf annensti el and Conm ssi oners.

17

CHAI RPERSON PFANNENSTI EL: That gi ves us

how many siting cases in front of us, Conmni ssioner

Byron?

COW SSI ONER BYRON:  Is that only three

we are approving today?

CHAI RPERSON PFANNENSTI EL: Only three
nor e today.

COW SSI ONER BYRON: | thi nk sonebody
needs to tell the people of California to quit
usi ng so much electricity.

CHAI RPERSON PFANNENSTI EL: Wl l, we

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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certainly have a nunber of siting cases in front
of us right now.

Item 5, possible adoption of the
Committee Order Terni nating Proceedings for the
Chevron Ri chnond Power Pl ant Repl acenent Project.
M. Renaud.

MR, RENAUD: Good norni ng, Madane Chair
Conmmi ssioners. | was the hearing officer assigned
to this matter, which was a small power plant
exenption application filed in June of 2007. In
Cct ober of 2007 the applicant noved for a stay or
suspensi on of the proceedi ng, which was granted.

I n Septenber of this year, Septemnber 10,
the applicant filed a request to withdraw the
application. A Conmmittee Order termninating the
proceedi ng was i ssued Septenber 18. Wat is
before you now is adopting that Conmmittee Order.
My understanding is the applicant is reconsidering
the configuration of the power plant and ot her
matters pertaining to the overhaul of its refinery
in Ri chnond.

CHAlI RPERSON PFANNENSTI EL: Thank you,

M. Renaud. Are there questions?
COW SSI ONER BYRON: | was the Presiding

Menmber on this and | think there were sone seri ous
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concerns as to whether or not this would indeed
qualify for an SPPE so | think it is probably a
good deci sion on the part of Chevron to withdraw
at this point. So | would nove the item

COW SSI ONER ROSENFELD: Second.

CHAlI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAI RPERSON PFANNENSTI EL: Thank you,
M. Renaud.

MR. RENAUD: Thank you.

COW SSI ONER BYRON:  Thank you,

M. Renaud.

CHAI RPERSON PFANNENSTI EL: Item 6,
possi bl e approval of revised appointnents to the
Ener gy Comm ssion's Standing Committees and Siting
Conmittees. Ms. Brown.

MS. BROWN. Good norni ng, Conmi ssioners.
I am here today -- | am Susan Brown, Speci al
Advi sor to Conm ssioner Boyd. | am substituting
today for Tim Tutt.

You have before you a Conmm ssion O der
that would finalize Policy Conmittee assi gnnents
that you voted on, | believe, at the Septenber 10
Busi ness Meeting. | would also ask that the

changes that were nade today to the Siting
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Conmmittee Assignnents also be reflected in this
order. Not only the changes nade today but at the
| ast Business Meeting. So | reconmmend your
approval

CHAI RPERSON PFANNENSTI EL: Thank you,

Ms. Brown. |Is there a notion to approve the
assi gnnents?

COW SSI ONER ROSENFELD: I nove the
item

COW SSI ONER BYRON: Second.

CHAlI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAlI RPERSON PFANNENSTI EL:  Thank you.

Now Item 7. Possible approval to
augnent the City (sic) of Al aneda's existing $1.89
mllion by $362,000 to install |ighting upgrades
in the Santa Rita Jail. Good norning,

M. Hol I and.

MR, HOLLAND: Good norni ng, Madane Chair
and Conmi ssi oners. I'm JimHolland fromthe
Public Prograns OFfice. And as you pointed out
am aski ng for a $362, 000 | oan approval for the
County of Al aneda to augnent a | oan that was given
to them | ast Decenber for $1.89 nillion

The | oan under consideration this
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norning is to lighting projects at the Santa Rita
jail facility. This project will be upgrading
ol der generation T8 | anps and ballasts with new
hi gher efficiency T8 | anps and bal |l asts.

The total project, which includes the
proj ect under consideration now and the one that
was approved in Decenber, would save 3.4 nillion
kwh per year, reduce denand by 949 kw, has an
estimated carbon di oxi de reduction of 1388 tons
and will save the County $421, 000 per year

The phase that we were considering today
woul d save -- would cost $362,000 for the County
but woul d save $62, 238 per year and the current
proj ect has a potential rebate of $20,000 from
P&E. So unl ess you have any questions | ask for
approval of this | oan.

CHAlI RPERSON PFANNENSTI EL: Thank you,

M. Holland. It is interesting to ne that Al aneda
County is one of those who really seens to
recogni ze the val ue of our |oan program for energy
efficiency over the years.

MR, HOLLAND: M. Muniz, the project
manager for Al aneda County is extrenely proactive
and he doesn't niss nany opportunities.

CHAI RPERSON PFANNENSTI EL: Do you have
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any idea how nany dollars we have | oaned to then?

MR. HOLLAND: Yes, as a matter of fact.

CHAI RPERSON PFANNENSTI EL: Ch, good. W
didn't practice this. Go ahead.

(Laught er)

MR, HOLLAND: No we didn't but it works.
The total | oan anpbunt for Al aneda County to this
poi nt has been over $15 nmillion. And for the
Santa Rita Jail facility alone, for which this
project is going, has been $5 mlIlion. That
i ncludes the $1.8 nillion we gave themin
Decenber, a loan previous to that, and then this
one.

CHAI RPERSON PFANNENSTI EL:  And do you
have anythi ng on your sheet that says what the
energy savings mght be fromthese?

MR. HOLLAND: | do.

CHAI RPERSON PFANNENSTI EL: For Al ameda
County?

MR. HOLLAND: If only ny gl asses worked
better. The total estinated savings, kW savings
for all the previous |oans, not counting the
current, would be 29,967,167 kWh.

COWM SSI ONER BYRON: Wow.

CHAI RPERSON PFANNENSTI EL:  Very ni ce.
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MR, HOLLAND: Wth a total savings of
2.3 mllion

COW SSI ONER ROSENFELD: Per year.

CHAlI RPERSON PFANNENSTI EL: Thank you
very nmuch. Are there questions, other comments?

COW SSI ONER BYRON: |Is there a cap on
t hese ki nds of | oans?

MR, HOLLAND: No sir. As long as they
keep showi ng progress in their projects we'll keep
gi ving them t he noney.

COW SSI ONER BYRON:  And as | ong as they
nmeet the payback peri od.

MR. HOLLAND: Yes sir.

CHAI RPERSON PFANNENSTI EL: Under ten
years. Yes, that's right. These are an excell ent
programand | wish that nore public entities in
California were taking advantage of themas is
Al aneda County.

COW SS| ONER BYRON:  Well we have ot her
general nanagers here in the audi ence today.

CHAlI RPERSON PFANNENSTI EL: Ckay.

COW SSI ONER BYRON: O retired genera
managers.

CHAlI RPERSON PFANNENSTI EL: Furt her

di scussi on or questions?
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Is there a notion?

COW SSI ONER ROSENFELD: | so nove.

COW SSI ONER DOUGLAS: Second.

CHAlI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAlI RPERSON PFANNENSTI EL: Thank you,
Jim

MR. HOLLAND: Thank you

CHAlI RPERSON PFANNENSTI EL: Item 8,
possi bl e approval of Anendnent 1 to Contract RMB
150-07-005 with Western Governors' Association to
receive up to $30,000 from WGA to conti nue state
preparation for federal nuclear waste shipnents to
the Waste Isolation Pilot Plant in New Mexico.
Ms. Byron.

MS. BYRON. Good norning, Madane Chair
and Conm ssi oners.

CHAI RPERSON PFANNENSTI EL: Good nor ni ng.

M5. BYRON: Itenms 8 and 9 are related so
I would request that they be considered together.

The Western CGovernors' Association is a
contract, is a continuing contract whereby we
recei ve funds to prepare for these shipnents. And
then Item 9 is to pass-through $29,500 of the

$30,000 to the California Hi ghway Patrol for
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And | woul d request your approval of

these two itens.

CHAI RPERSON PFANNENSTI EL.: Questi ons or

di scussion? |s there a nobtion?

Bar bar a

done it.

did 8?

$500.

COVWM SSI ONER ROSENFELD: | nove it.
COW SSI ONER BYRON:  Second.

CHAlI RPERSON PFANNENSTI EL: All in favor?
(Ayes.)

CHAI RPERSON PFANNENSTI EL:  Thank you,

Item 9.

COW SSI ONER ROSENFELD: We have al ready

CHAI RPERSON PFANNENSTI EL:  Par don ne?
COW SS| ONER ROSENFELD:  We just did it.

CHAI RPERSON PFANNENSTI EL: | thought we

COW SSI| ONER ROSENFELD: W did 8 and 9.

COW SSI ONER BYRON: She conbined it.

COW SSI ONER ROSENFELD: Except for the

CHAI RPERSON PFANNENSTI EL: | nissed the

fact they were conbi ned, thank you.

I tem nunber 10, possible adoption of the
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East shore Energy Center Revised Presiding Menber's
Proposed Deci si on dated August 29, 2008. W do
have a number of parties who have asked to speak
on this so | thought that | would like to proceed
with Ms. Gefter to introduce the item and then
staff and then applicant and then other parties
who have asked to speak. So, M. GCefter

MS. GEFTER: | am Susan Gefter; | was
the Hearing Officer on this item The Revised
PMPD recommends that the Comm ssion denies
certification because the Eastshore project is not
consistent with | aws, ordi nances, regul ations and
standards, which we call the LORS, and it also
vi ol ates CEQA requirenments.

The Revi sed PMPD al so reconmmends t hat
t he Commi ssion decline to override the LORS
i nconsi stenci es and CEQA viol ati ons because the
project's benefits do not outweigh its unnitigable
i mpacts on public health and safety.

I would like to begin with an overvi ew
of the Committee's findings in the Revised PMPD.
It may take a little while because we have spent
over two years reviewing this case and we have a
| ot of issues to cover. And so | wll sumarize

for you and then the parties can actually give you
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nmore i nformation.

CHAlI RPERSON PFANNENSTI EL: Thank you.

MS. GEFTER.  The Eastshore Energy Center
is a 115 megawatt peaker project proposed in the
City of Hayward. The facility includes 14
W rtsil, reciprocating engines with 14 70-foot
exhaust stacks plus two 20-foot tall radiator
exhaust stacks. Each stack will produce a high
velocity thermal plume with a potential for stack
exhausts to nerge into a single plune above the
site.

The site is located one nile south of
t he Hayward Executive Airport, adjacent to the
departure route for Runway 10R-28L. The reason
am nentioning that is because we discuss this
quite a bit in the record so | wanted just to give
you a heads-up on that.

The site is within the boundaries of the
Hayward Airport approach turning zone as defined
in the Gty of Hayward' s Airport Approach Zoning
Regul ati ons. The copy of these regulations is
actually incorporated into the Revised PMPD at
Appendi x F so you m ght | ook at the regul ations if
that cones up during our discussion. The City of

Hayward owns the airport. It is subject to
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Federal Aviation Adm nistration requirenents for
avi ati on safety.

The project's invisible, vertical plunes
fromthe exhaust stacks could cause turbul ence
several hundred feet above the site. After
revi ewi ng extensive evi dence about the plunes the
Committee deternined that significant velocity
could occur within a range of 300 to 480 feet
above ground | evel, where sone aircraft fly during
takeof f and | andi ng maneuvers at Hayward Airport.

Since the project's plunes are invisible
pilots flying through the plunes can encounter
unexpect ed turbul ence, causing a potential risk of
upset or crash. The Committee found therefore
t hat unexpected turbul ence fromthe plunes could
create an aviation hazard to public health and
safety and violate the City's airport approach
zoni ng regul ati ons.

W tnesses fromboth the FAA and Cal trans
Aeronautics recomrended that the project not be
| ocated within the Hayward Airport takeoff and
| andi ng ai rspace. According to the Caltrans
Aeronautics witness, the Hayward Airport has the
| owest traffic pattern altitude in the state of

California to avoid interference with aircraft
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flying into OGakland and San Francisco Airports.
The pattern altitude for Hayward Runway 10R-28L is
limted to only 650 feet above ground | evel.
Under certain circunstances aircraft may fly as
| ow as 492 feet above ground |level, or even 100
feet lower to 392 feet and still be within | ega
operating linmts.

Evi dence in the record shows t hat
aircraft regularly fly over or near the project
site at low altitude. There is no mtigation
avai l able for aircraft to avoid flying over the
site because the no-fly zone mtigation plan
adopted for the nearby Russell City project
constricts available air space for the Hayward
Ai rport.

The avi ati on w tnesses from FAA and
Caltrans agreed that pilots should not be required
to see and avoid flying over the project site
since they would then have to divert their
attention fromsafe operation of the aircraft to
observe structures on the ground.

The Conmittee al so found the project is
i nconsistent with the City of Hayward' s General
Plan and it does not conply with the City's

conditional use pernit requirenent. Applicant
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contested these findings and continues to revisit
the sane issues in its coments on the Revised
PMPD.

The Conmi ssion typically gives due
deference deterni nati ons of other expert agencies
i ncluding the FAA, Caltrans, the Bay Area Air
District and a local jurisdiction's interpretation
of its own | and use policies and zoni ng
regulations. |In this case the City of Hayward.

The Revi sed PMPD i ncl udes extensive
di scussion of this issue, especially in the
section on | and use. Representatives fromthe
City of Hayward and al so from Al aneda County are
here today to respond to Applicant's comments on
these | and use i ssues.

There is substantial evidence in the
record to support the Conmittee's findings in the
Revi sed PMPD, i ncluding the reconmendati on to deny
an override in this case. As a matter of |aw the
Conmmi ssion's override authority is discretionary.
Even if the Conm ssion determ ned that the project
is required for public conveni ence and necessity,

t he Commi ssion would still not be required to
override LORS or CEQA viol ati ons.

Applicant identified a project objective
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to interconnect at the Eastshore Substation in
Haywar d based on a power purchase agreenent with
P&E t hat was approved during the 2004 RFO process
at the CPUC. Based on that RFO contract applicant
insisted that its objective to interconnect at the
East shore Substation could not be changed to a
di fferent Bay Area substation outside of Hayward.

However, Applicant terni nated the
contract with PGE on May 18, 2008, before the
PMPD was i ssued in June. The Applicant no | onger
has a contract to sell electricity to PG&RE. Wth
the ternmination of the contract there is no
evidence in the record to indicate that PG&E
requi res the Eastshore project to interconnect at
t he Eastshore Substation in Hayward for voltage
support or grid stability in the Bay Area.

There are six intervenors in this
proceedi ng i ncluding the City of Hayward, Al aneda
County, Chabot-Las Positas Community Col |l ege
District, as well as M. Robert Sarvey and
M. Paul Haavi k and Group Petitioners who include
the California Pilots Association and the San
Lorenzo Vill age Homes Association. Al the
i ntervenors have opposed the project fromthe

begi nning. The intervenors and several nenbers of
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the public wish to participate in today's hearing,
as indicated by the Public Adviser's blue cards
t hat she brought to you already.

The Conmittee reconmends that the
Conmmi ssi on adopt the Revised PMPD along with the
Committee Errata which was served on the parties
yesterday. The list of Errata incorporates the
parties' coments on the Revi sed PMPD and i ncl udes
clarifications of the record.

And with that summary the parties would
li ke to address the Commi ssion

CHAlI RPERSON PFANNENSTI EL: Thank you,

Ms. Gefter. Staff, coments? M. Hol nes.

Ms. HOLMES: Very briefly. The staff
supports the Proposed Deci sion. W have had
several mnor disagreenents with certain of the
specific topic areas in the PMPD which are noted
in our comments on the PMPD and in our comments on
the Revised PMPD. But nonethel ess we believe that
the decision to deny the application for
certification is correct.

CHAlI RPERSON PFANNENSTI EL: Thank you.

M5. GEFTER. | would also note that the
staff's comments on the PMPD and t he Revi sed PMPD

were basically incorporated into the Revi sed PMPD
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by the Errata that was issued yesterday.

COW SSI ONER BYRON: Right. | would
li ke to make sure | understand, Ms. Hol nes. That
as | read your comments on the Revised PMPD, the
comments were rather nminor; is that correct?

MS. HOLMES: That's correct.

COW SSI ONER BYRON:  All right, thank
you.

CHAI RPERSON PFANNENSTI EL: Commrents from
Appl i cant ?

MS. LUCKHARDT: | am going to need
access to the overhead so | don't know if it is
easier to use ny conputer or to put a disc into
the conputer that you guys have.

CHAI RPERSON PFANNENSTI EL: Have you
al ready arranged for the overhead?

MS. LUCKHARDT: | have not. |If that's a
problemthey can do it, it's just a short piece.
Are they gone?

CHAlI RPERSON PFANNENSTI EL: We'll see if
we can find sonmebody to help with that.

MS. LUCKHARDT: OCkay. |'Il pull the
di sc out. I think you have a computer right up
here.

MR. TAYLOR: The projector has to warm
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up. Sorry about the del ay.

MS. LUCKHARDT: He is going to |oad
stuff up. It's just one part.

CHAlI RPERSON PFANNENSTI EL: Jane, why
don't you introduce yourself for the record,
pl ease.

MS. LUCKHARDT: Good norning. M nane
is Jane Luckhardt and | am here on behal f of
East shore. And | am assum ng that you all have
actually read everyone's conments.

And what | want to talk to you about
today is the problens that | see with this
decision. And | see these problens in this
deci si on regardl ess of which way you decide to
vote on this project.

I think that this particul ar decision
has findings in it that will be problematic for
this Comm ssion going forward. And | believe that
this is going to be one of those decisions that
for those of us who practice in this area, and the
Conmmi ssi oners and your future Conmm ssioners, hope
ends up in sone corner gathering dust sonewhere.

And | find it very, very interesting.
And | have practiced before this Conm ssion for

about 20 years. And sonetinmes | hate to think
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about that because that nmeans | have been in
practice for 20 years. But nonethel ess, | have
not seen before this particul ar decision, a
speci fi ¢ acknowl edgenent that appears at | east
once if not twice in the decision that the
decision is not precedential and does not
establish Conmi ssion policies on itens such as
| ocati ng power plants near airports.

Whenever a decision feels like it needs
to specifically acknow edge that | find that quite
surprising and telling. Because this particular
-- No decision is binding, according to the Energy
Conmmi ssion's rules, on a future Conmi ssion. No
decision is binding on any future Comm ssion. So
for there to be an explicit statenent within this
decision that it should not be considered
precedential is alnost |ike depublishing a court
deci si on.

And | think at the outset if that is the
way you are characterizing this decision you
really ought to take sone tine to fix sone of the
problenms init. And the problens as | see. Not
only do we not agree with the underlying findings
of fact, which | think everyone is aware of. |

don't think there is anything new or unusual
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there, although it hasn't been presented
explicitly to all of you. W also don't agree
with the way some of the decision is witten.

When | say the decision has problens
what do | nmean? | mean that the future for using
this decision as far as intervenors |l ooking at it,
cities looking at it, other project devel opers
| ooking at it. That there are things in this
decision that will be problematic for this
Conmmi ssi on goi ng forward.

And the first one | would like to talk
about is where this decision, as | see it, really
undercuts the ability of this Conmi ssion and the
| egal standing that this Conni ssion has to nake
state deci sions on power plants. This was given
to this Conmm ssion to avoi d maki ng deci si ons based
on local politics or necessarily just concerns of
| ocal citizens.

And | don't nean to take away fromthe
fact that local citizens are concerned. In a | ot
of these situations, you know, |local citizens are
concerned, sonetines for valid reasons and
sonetines not. But it is their right. And as a
denocracy we appreciate having local citizens show

up and voice their opinion and have this
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Conmi ssion take that into consideration in making
its decisions. Nonetheless, this Conm ssion needs
to nake deci si ons based on the state as a whol e.
And that is how and why it was established. Is to
nmove beyond t he considerati ons of | ocal agencies
and entities.

In this instance we have this decision
relying in the area of |and use, taking the
avi ation issue aside, |ooking straight at |and use
confornmity, where the Conmi ssion staff did not
find that the project was inconsistent with | and
use.

In the area of zoning and the Genera
Pl an. Again taking the aviation issue aside, just
| ooking at land use itself. This Conmni ssion
relied upon the testinony of a city and a county
and | ocal intervenors whose expressed purpose in
intervening in this project was in an attenpt to
have this Conm ssion not certify the project.

So this decision relies upon and gives
deference to the deternination of a | ocal agency
who has nade a previous statenent and concl usi on
that they did not want this power plant in this
| ocati on.

And there's been a | ot of discussion
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about the specific provisions in the General Plan.
And one of those has to do with this business and
technol ogy corridor. 1In the General Plan there is
a statenent about a busi ness and technol ogy
corridor. It is sonething the City of Hayward
would li ke to establi sh. It is agoal. It is
there in the General Plan. But nowhere in the
General Plan does it dictate or does it say in any
way where that corridor will be. Wat streets
bound it, what areas are included, what parcels
are included and what parcels are not. That is
never stated in the General Pl an.

The City has never gone forward with a
zoning ordinance to identify where exactly this
busi ness and technol ogy corridor should be pl aced.
It is not there. The only identification of where
that should be came fromtestinony fromthe Cty
of Hayward sayi ng, we would have put it here. W
intended to put it there.

The problemwi th this is not that these
peopl e are bei ng dishonest. But sinply that we
are taking a general provision fromthe General
Pl an saying they would |i ke a busi ness and
technol ogy corridor. And then we are allowi ng a

party who is against the project to specify where
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t hat technol ogy corridor shoul d be.

It is not witten down in any docunents.
The City of Hayward has not noved forward with any
zoni ng ordi nances that say where that technol ogy
corridor should be placed, where its boundari es
will be or what parcels are included.

Therefore this comrission is relying
upon the testinony of a city interpreting a
general provision in the General Plan in finding
nonconformty with LORS. And this is one of the
maj or di fferences that is applied to this project
as opposed to Russell City, which is in the exact,
sane zone. And that is where | find a problem
I's where this Conmmittee and this decision relies
upon that type of testinobny when it has been
presented in the General Plan in such a genera
way.

And | think that as you go forward, not
only with this project but others, there will be
an opportunity for other cities and counties or
the citizenry is concerned, to put pressure on
themto nmake determ nati ons based upon
generalities in their General Plan in an attenpt
to find nonconformance with the | ocal LORS

Because that places a hi gher burden on the project
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proponents and that is not an unknown or
sur pri sing thing.

And | think also given the decision nade
upon this project based upon in the override
findings, which I will get to later, will also
make these -- will put npbre pressure upon cities
and city officials to nake these kind of
deterni nati ons based upon generalities in the
Ceneral Pl an

And | really think that you as a state
conmi ssi on should | ook carefully at relying upon
i ntervenors that have a stated purpose in the
project to interpret sonething that is not witten
down anywhere. Nowhere in the evidence is it
witten down where that corridor is.

CHAlI RPERSON PFANNENSTI EL:

Ms. Luckhardt, let me just make sure | understand
your point here. 1Is it that the City's testinony
is not neutral because they are a party or is it
that they are arguing froma General Plan which is
too general, in your opinion, to define these

corridors?

MS. LUCKHARDT: | think it's both.
CHAI RPERSON PFANNENSTI EL: | am not sure
whi ch point | am supposed to take away fromthat.
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MS. LUCKHARDT: | think it is both. |
think that we are dealing with a city that is
bi ased because of the general position that they
have adopted and taken against this project. And
therefore |I think having this Comm ssion rely upon
a potentially biased party in an area where it is
not clear. Were the General Plan has a genera
statenent but there is nothing within the record,
the witten record of the zoning ordi nance or any
action that the City has taken that was subnitted
in this case that specifically |lays out where that
area is. The Committee had to -- The Conmittee
decided to rely upon the comments of those
Wi tnesses in this area.

And | think the Gty was respondi ng as
cities should to the local residents. But | have
to say, you know, as this Conm ssion goes forward.
And as many of you know, having |ocal residents
concerned about a project in their backyard is
not hi ng new. And, you know, in fact a lot of the
comments that were nade by citizens in Hayward
related to, why are you putting this power plant
by all these people. Wy are you putting it here.
Shoul dn't you put it out sonewhere el se.

Shoul dn't you use a different technol ogy.
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As those of us know who work in this
i ndustry, you can put a solar project in the
m ddl e of very few people and those people will
say the exact opposite. Wiy are you putting it
here where no one lives and there's very little
| oad. Wiy don't you put it near the peopl e who
are actually using the electricity.

So | don't think having | ocal opposition
shoul d necessarily nmake or break a case in one way
or another. Because | think especially as
California noves forward we probably will see
concerns fromlocal citizens regardl ess of the
technol ogy or the | ocation.

Ckay, now turning to aviation. There
are a couple of issues in aviation. One of them
is the concern expressed by Ms. Gefter about the
cunmul ative i npact of having both Eastshore and
Russell City in the same general area near the
Hayward Airport.

And | think as we | ook at cunul ative
i npacts we need to understand that Russell City
may or may not go forward. There is no assurance
that Russell Gty will go forward. Russell City
has been approved once. |It's been noved. |It's

had its air pernmt challenged. It may very well
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have to renegotiate its contract with PGRE. And
there's no certainty as to whether it will go
forward or not.

At this point is it reasonably
foreseeable to consider Russell City as an in-fact
project that will happen? Wat could result from
all of this effort fromall of the individuals who
have been involved including the intervenors, the
staff, the applicants, is that the Conm ssion nay
have evaluated two projects, neither of which wll
ever get built.

And then there is the questi on about the
aviation testinony. The aviation testinony itself
I think poses a serious concern. And our concern
revol ves around the fact that the Conmittee
accepted nodeling results over actual i npacts.

And here is where | really | ook to Conm ssioner
Rosenfeld, who is the scientific and engi neering
expert on the Conmmi ssi on, and has had extensive
experience bringing projects froma theory to
actuality. To see if it actually works. Mbstly
in the area of energy efficiency but | amsure in
ot her areas as wel|.

This Conmittee has relied upon nodeling

results and has conpletely di scounted act ual
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evidence. The only actual evidence presented was
t he evidence that the Applicant went out and
obtained. And it was not a sinple matter in any
way shape or formto arrange to have a helicopter
fly over Barrick while it was operating. It was a
huge effort to nake that happen and to -- we
wor ked extrenely hard to obtain the nost
conservative conditions possible for that flyover.

And in fact we overflew purposely in the
wi nter when it was cold because that was when
staff had identified the greatest inpacts.
Nonet hel ess, followi ng that we were criticized for
not overflying in the sunmer because the sunmer
may have the greatest inpacts. Wl we cane back
and offered to do that too, actually. And I found
it telling that the Conmittee wasn't interested at
that point in really getting additional data on
the actual potential inmpacts to aircraft
overflying this facility.

And renenber, this is an internal
conbustion engine facility. These are internal
conbustion engines. This is not a gas turbine.

We tal k about buoyancy flux as being the
characteristic of the plune and the anount of

buoyancy flux that is in the plune that determ nes
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how high it will go and how nuch di sturbance it
creates in the air above the stack.

And when you conpare a gas turbine
facility with an I1C engine facility there is no
conpari son. You are tal king about the difference
bet ween standi ng behind a jet engine from an
ai rpl ane, which nost of us have had sone
experience with just sitting in the wi ndow of an
ai rpl ane, and your car. Because your car is an IC
engi ne. Ganted, these are larger and there are
nore of them Nonetheless the technology is
conpletely different, the buoyancy flux is
conpletely different, and the inpact to aircraft
is completely different.

Now st aff performed a very conservative
nodel i ng analysis in an attenpt to deterni ne what
the inpacts mght be to aircraft. W disagreed
with their analysis. And in fact we were shocked
when t he Presiding Menmber's Proposed Deci sion
originally cane out and it said explicitly that
Appl i cant hadn't done any nodeling on this issue.
And that was absolutely inaccurate and gave us
great concern because we had done nodeling and the
fly-over.

And for this Conmttee to make a
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deci si on wi thout even acknow edgi ng and in fact
expressly stating that the applicant had not
provi ded any nodel i ng anal yses was of great
concern to us. It raised a question of whether
the Committee had actually even eval uated t hat
anal ysi s that was done.

I find it a concern for this Comnr ssion
to go forward and adopt testinony based solely on
nodeling. And the staff's nodeling, as extrenely
conservative as it was, was inconplete. They only
did half of the nodel

There is a nodeling protocol that has
been established in Australia. And in fact | have
had comrents and concerns. People have cone up to
me asking, why didn't you do the Australian
nodel i ng for Eastshore. W didn't do the
Australian nodeling for Eastshore because when we
did the initial screening | evel analysis our
i npacts were below the screening | evel

This is a nodel where you do the
screening |l evel analysis. And if you are bel ow
that you don't go on and do the advanced nodel i ng.
We were below that on our nodel. Staff had a
different result. But they nonethel ess did not go

forward with the entire nodeling that you need to
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do to truly deternine whether there is a problem
or not.

And in fact if you | ook at the
Australian circul ar that describes the nbpdeling
protocol that they use in Australia it says you
should not rely on the cal mcase condition al one.
You have to go forward. |If you show a problem at
the screening | evel you have to go forward and
conpl ete the additional nodeling analysis. And
that was not done. So what this Committee is
relying upon is the nost of npbst conservative
nodel s that we would say, that from our position
is so conservative as to not even gi ve an accurate
pi cture of what happen.

And at this point I would like to see if
we can't get the computer up. | amnot going to
make you guys watch the entire, the entire runs
over Barrick. Wat this is is this CD, which was
filed in the record, has the overflight, the
hel i copter overflights of Barrick. And I amonly
goi ng to show one section of it, which shows the
| owest flights over Barrick

(Wher eupon, the video clip began

runni ng.)

MS. LUCKHARDT: The sound isn't going
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over. But these are flights at 70 knots at 300
feet over Barrick. And Ms. Gefter wanted nme to
clarify that yes, we did show this in the
evi dentiary hearing.

Is there any way to get the sound on?

MR, TAYLOR |'m not sure.

CHAlI RPERSON PFANNENSTI EL:

Ms. Luckhardt, remind ne. How close is this
configuration to the proposed Eastshore? 1Is it
exactly the sane? | don't renenber.

MS. LUCKHARDT: It is not exactly the
same. You will see the stacks are in clusters
here at Barrick. The stacks are in a line at
East shore. According to our experts the clustered
stacks would actually create nmore inpact than
less. And | apol ogize, the sound is actually
hel pful. But we over-flew the site fromtwo
different directions. And there what they are
trying to do is go right over the top of one
cluster of stacks.

And this was not a sinple feat,
actually, to arrange for this to happen. And the
| owest flight was actually at about 250 feet. W
were trying to hit 300 feet above ground |evel.

And we determ ned that the | owest aircraft over-
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flight was about 250 feet.

Now t here are comments from ot her
parties that will say, well not all engines were
runni ng that day, and they weren't. W went over
a stack configuration that we felt would have the
greatest inpact. W were able to deternine, or
the experts doing the test were able to determ ne
that the aircraft actually went through the plune
because they could hear a change in the sound
level as it went through the plune. But the
pil ot, who was an experienced pilot. W wouldn't
take a student pilot up to do a test like this.
But nonet hel ess, he said if he hadn't been told
what he was supposed to feel for he would not have
noticed it.

This is the inpact that this project --
is one of the reasons that this project is being
denied, is this kind of inmpact. |Instead this
Conmmittee is relying upon extrenely conservative
nmodel i ng.

Ckay, now | want to tal k about the
override for just a second. |In the initial
Proposed Deci sion, and in the Revised Proposed
Deci sion, the Conmmittee | ooked at the question of

override. And when they did that they conpared
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this project to the benefits that were created by
bui |l di ng Metcal f.

Metcal f is a much | arger project. It is
a two-on-one conbined cycle project. And its
benefits, by its very nature of being larger, wll
be |l arger. For Eastshore the correct conparison
shoul d have been to a project such as Los Esteros,
which | believe is 140 megawatts or that range.
Where the benefits were very simlar to Eastshore.

My concern with the way this has been
drafted is that it will be very difficult for any
snal | peaking project in an urban area to obtain
an override fromthis Conni ssi on based upon the
conclusions that are found in this decision. This
decision said that the benefits are relatively
smal |

We understand that this is a
di scretionary decision. And that the decision --
that the Commttee nor the Conmi ssion nust grant
an override. Nonet hel ess | believe it is
i mportant for this Conmi ssion to recognize the
benefits of small peaking projects |located in
ur ban areas.

It is sonething that is explicitly

recogni zed as necessary in your own |Integrated
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Energy Policy Report. That there is a need for
peaki ng generation in the | oad center to help
bal ance the addition of wind and sol ar and ot her
renewabl es that are being added to the grid at
this point and will be expanded with the decisions
on greenhouse gas. The one that is up for review
by both the PUC and the CEC next week. As well as
CARB' s scopi ng plan and draft scoping pl an.

So the need for peaki ng generation
|l ocated in the | oad center has not gone away. And
actually | found it quite interesting to read
Pacific Gas and Electric's application that they
had to purchase and build the Tesl a Power Pl ant.

I think that had they presented the sane
type of testinony that they presented in that
application, explaining the need to purchase and
advance Tesla, in the Eastshore project, that that
woul d have made a difference. |t nmay not have
changed the nmind of the Conmttee but |I think it
woul d have made a difference if PG&E had cone out
and said what they said in the Tesla application.
Which is, we need generation, we need it in this
| oad center, and we need it now.

CHAlI RPERSON PFANNENSTI EL: But

Ms. Luckhardt, they did not --
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MS. LUCKHARDT: They did not.

CHAlI RPERSON PFANNENSTI EL: -- say so in
the record of this proceeding.

MS. LUCKHARDT: They did not, right. |
don't think that takes away fromthe need for
projects like this. And | use that as an exanple
to sinply say that these projects are needed in
the | ocal area. And that those things should be
taken i nto account when reviewi ng an override
deci si on.

I note in Ms. Gefter's summary that she
said the | owest |level at which an aircraft could
travel over Eastshore was 392 feet AG in one
i nstance. The overflight that you just wi tnessed
was at 250 feet AG. over Barri ck.

I n anot her instance she said, well,
aircraft could fly between 300 and 400 feet. That
woul d be helicopters only. But even at that | evel
the Barrick overflight showed that there is no
i mpact .

Alot is made of the contract wth PG&E.
And the contract with P&E was term nated. And it
was term nated -- actually given the kind of
deci sion that was made in this case, was not

necessarily a bad decision on behalf of EIF. They
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had wai ted nonths for a proposed decision. And in
fact | appeared in front of you asking you to nove
up that decision tine frane. And at a point in
May they had a key trigger date and they had to
make a decision. Unfortunately their decision
foretold the proposed denial of the project in the
PMPD.

And then there were some comments nade
by Ms. Gefter about when individuals intervened
and how vocal they were against the project. Yes,
t hey were agai nst the project fromthe begi nni ng
but they did not officially intervene until
shortly before the prehearing conference, which
occurred about a year after the project was
detern ned data adequate. And the del ays were not
subj ect to any action by the applicant. W were
at nost one day | ate on one data response.

| note that there is a comrent in the
errata. |It's under Transm ssion System
Engi neeri ng 10 where they tal k about the
i nt erconnecti on agreenent. | nterconnection
agreenents can be extended once by applicants, in
this instance. So | don't know that questioning
whet her the interconnection analysis is stil

valid or not is truly a reason to deny the
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pr oj ect.

I notice there is a comment in the
errata, nunber 24 under Land Use. And the real
issue with land use is the fact that the Cty has
not described and defined the business and
technol ogy corridor. That is the real question.
And that's the real issue, relying upon the
i nformation that was provided, sinply orally,
where there is nothing in witing as to where that
busi ness and technol ogy corridor exists.

And lastly, the footnote on 29, the
conmment on 29 which tal ks about the fact that the
project did not file a petition for
reconsi derati on regardi ng our request to conduct a
second over-flight in the sumrer in an attenpt to
provi de additional data to convince the Conmmittee
that there would not be an inpact fromthis
project on aircraft. The regulation specifically
cited there | note does say nmmy, it does not say
must .

| also note that staff had, while that
request was pendi ng and prior to action by the
Committee, had asked -- had said they woul d
support it if FAA and Caltrans would al so

participate in that action. W took staff's
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request and were out actually contacting FAA and
Caltrans. And to Gary Cathey, the Caltrans
Wi tness' credit, he was interested in getting the
addi ti onal information.

But once the decision of the Committee
cane out then he said, it's over, I'mnot going to
go forward any nore. But he was at | east
interested in getting the additional information
prior to them And we were working to try and
satisfy the staff's request of getting both a
commtnment from Caltrans and FAA to participate in
t hat additional anal ysis.

Which we really felt woul d have made a
very solid evidentiary record on what the actua
i npacts of this project are. O would be if this
project were placed there. It is the applicant's
firmbelief that if this project were in place and
operating there would be no inpact to aircraft
overflying the project, no matter how rare that
may be or how rare cal mconditions nay be in that
area. Wrst case conditions are under calm It's
only nine hours in five years. Very, very few
hour s.

So inthis instance | will close ny

remar ks assum ng that you have read the rest of
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them And just ask that you think about whether
the way this decision is witten is really the way
you want to vote this decision out. And | ask you
to consider whether this decision needs a little
more work before you go forward. Thank you

CHAlI RPERSON PFANNENSTI EL: Thank you.
Are there questions of counsel? Conni ssioner
Rosenf el d.

COW SSI ONER ROSENFELD: Yes, to Jane

Luckhardt. | am honor bound to respond to you
since you used ny nane. And I'msorry, | had not
paid any attention to this case. | nean, | sat

here and listened to problens with the overflight.

But | guess | do have a question for
either staff or naybe the Committee. What we have
here is a bunch of internal conbusti on engi nes.
If there is a problemwith stack effect | guess
don't understand why there wasn't sone di scussi on
of spreading out the individual -- what is it,
ten?

MS. LUCKHARDT: Fourt een.

COW SSI ONER ROSENFELD: Fourteen. The
i ndi vi dual 14 exhausts over a | arge enough area
that a draft would be negligible. | can certainly

concei ve of spreading these out over a square of a
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quarter of a mle or sonething. It seens like it
woul d detract at nost a percent fromthe upward
power and you could have as snpboth a draft as you
needed. So | don't know whet her anybody
consi dered spreadi ng out.

You said that updraft, the plune effect
is less serious if the plunes don't nerge. Wy
can't one spread out the individual 14 plunmes so
that they don't nerge?

MS. LUCKHARDT: Well, under our
anal ysis, and the analysis that was done by the
Applicant, even with nmergi ng seven -- there are
two sets of seven. Even with nerging two sets of
seven we did not see an inpact over the Australian
screening |l evel analysis. So we didn't see an
i npact one way or anot her.

Staff's anal ysis evol ved over the period
of the case. It started off with an outright ban
of the project in the PSA then flipped to a
concern over the stacks and then a concern over
the radiator fans, of all things.

But nonet hel ess, and so as we were
jockeying to try and respond to the staff analysis
as it evolved over tine. And it did change

drastically over the course of this proceeding.
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That particul ar request was not presented. W
didn't see it as being an i ssue because our
anal ysis did not show an i npact.

COW SSI ONER ROSENFELD: | under st and.

I guess ny question is really nore of the staff.
If there is a concern about a plune, why not nmke
t he plune broader and | ess velocity?

M5. HOLMES: As Ms. Luckhardt pointed
out, we did not evaluate an alternative site
configuration or conduct our nodeling anal ysis on
a different set of paraneters for the stack and
t he radi ators.

M5. GEFTER | also wanted to read to
you fromthe Revised PMPD t he project description
The 14 generator exhaust stacks are 70 feet tall.
They are four feet in dianeter at the top, eight
feet in dianmeter at the base. They wll be
constructed in tw clusters of seven stacks each,
extending a total of approximately 425 feet in
linear array. So you have two sets of seven
stacks each. That's what Ms. Luckhardt was
descri bing to you.

COW SSI ONER ROSENFELD: | guess | stil
wonder if there isn't a sinple, a fairly sinple

engi neering way out of this problem | don't want
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to get into nodeling versus comobn sense. | do
think there are sone virtues to compn sense.

CHAI RPERSON PFANNENSTI EL: Thank you.
Are there further questions of counsel.

COW SSI ONER BYRON:  Conmi ssi oner, |
have to say, with regard to buoyancy flux. M
buoyancy is in flux here as a result of hearing
that you haven't read this entire decision

(Laught er)

CHAI RPERSON PFANNENSTI EL: Sonme of us
have. Okay, we have a nunber of requests to speak
so | amjust going to go through the pile of cards
that | have in front of me. First, Todd Snith
and/ or M chael H ndus fromthe City of Hayward.

MR. SM TH: Good norni ng, Madane
Chai rperson and fell ow Commi ssioners. M nane is
Todd Snmith; | amwith the law firmof Pillsbury,

W nt hrop Shaw Pittman. W represent the Cty of
Haywar d.

There's two things | would like to do
before you today. One, Mayor M chael Sweeney, who
is the mayor of the City of Hayward, intended to
appear but as unable to appear and he has given me
a witten statenment that he would like ne to read

into the record on his behal f.
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CHAlI RPERSON PFANNENSTI EL: Fi ne, thank
you.

MR SMTH | can do that now or at the
end of ny statenent, whichever is preferable to
you.

CHAlI RPERSON PFANNENSTI EL: It is up to
you.

MR. SM TH: The statenent of WNMayor
M chael Sweeney.

"My nane is M chael Sweeney.

I amthe Mayor of the Cty of

Hayward. | would first like to

t hank Commi ssi oner Byron, Hearing

O ficer Gefter and the Comm ssion

staff for their diligent efforts in

shepherdi ng this proceedi ng towards
conclusion. And nost of all, for

i ssuing a very well-reasoned and

fair Revised Presiding Menber's

Proposed Deci sion solidly based on

the evidentiary record.

"The reconmmended deci sion
correctly concludes that the

thermal plunes fromthe facility

woul d present a significant public
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safety risk to lowflying aircraft
during | andi ng and takeoff
maneuvers as a result of the close
proximty to the Hayward Executive
Ai rport.

"The recomrendati on al so
correctly recogni zes that separate
and apart fromthe safety inpact in
the thermal plunes, locating the
facility at the proposed |ocation
woul d cause a significant
cunul ati ve i npact on the operations
of all the Hayward Airport by
further reducing al ready
constrai ned airspace and i ncreasing
pi l ot workload to the detri nent of
air safety.

"These public safety issues
are of paranount concern to the
peopl e of Hayward and we appreciate
the Committee's recognition of
these issues, not only in terns of
their inpacts but also in relation
to its decision to recommend

agai nst an override of these

(916) 362- 2345
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i npacts for the project.

"As the recommended deci sion
notes, the purported public health
and conveni ence benefits of the
East shore project are nodest at
best, especially when conpared to
the significant public safety risks
t hat have been identified. And as
t he evi dence suggests, Eastshore is
not needed to neet | ocal energy
demand i n Haywar d.

"We al so appreciate the
recomrended deci sion recogni zes and
respects Hayward's adopted General
Pl an policy seeking to transition
the area in the vicinity of the
proposed project site, which is
near hones, apartnents,
condoni ni uns, Eden Garden
El ementary School, Ochoa M ddl e
School and Chabot Coll ege. The
Ceneral Pl an envisions
transitioning fromthe existing
i ndustrial uses to a business and

t echnol ogy corridor which would be

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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nmor e har noni ous with the

surroundi ng uses. Hayward has a

vision for its future and we

appreci ate the recommended

deci sion's deference to this

vi si on.

"I n conclusion, the

reconmended decision is well -

reasoned and well supported, based

on the proposed project's risk to

avi ati on safety and i nconsi stenci es

with the CGty's |and use policies.

We respectfully request that the

Conmmi ssi on adopt the Revi sed

Presi di ng Member's Proposed

Deci sion as the Commi ssion's

Deci si on and deny Eastshore's

Application for Certification."
And that is the end of Mayor Sweeney's statenent.

CHAI RPERSON PFANNENSTI EL: Thank you.

MR SMTH | would like to address, if
I may, an issue raised by the Applicant in her
comments regarding the City's bias. And | guess |
would like to step back for a nonent and first

di scuss the | egal standard which is applicable

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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here. Pursuant to California Evidence Code
Section 664, the actions of public agencies are
presurmed to be valid unless there is proof of
actual bi as.

Now t here is no proof of actual bias
here. There's inferences of bias. Wll, if they
oppose the project they nust be biased, they being
the City. |If they treated the Russell City Energy
Center and the Eastshore Energy Center differently
t hey nust be biased because those are identical.

I am going to address how they are not identica
in just a second.

There is no bias here. The Cty of
Hayward did not intervene so that it could
conclude that the project is inconsistent with
LORS. The City of Hayward intervened because it
concl uded the project was consistent with LORS and
it had a duty to represent its citizens before
this Comm ssion and argue that the project did not
satisfy the General Plan policies and zoning
ordi nance provisions that are applicable here.

Who el se should interpret the Genera
Pl an policies and the zoni ng ordi nance provisions
except the City? Certainly not the Applicant.

Wth all due deference to any citizen or any other

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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publ i c agency which has intervened here, the
responsibility for interpreting the statutes and
the ordi nances of the City of Hayward rests
squarely with the Gty and they did that by
adopting a resol ution

So let's talk for a second about what
that resolution said. The resolution said that
t he proposed project is inconsistent with Genera
Plan Policy 7 because it would interfere with the
i rpl erent ati on of the busi ness and technol ogy
corridor. Applicant calls this a nyth. It is no
such thing. It is a statenent in the Genera
Pl an. Not hi ng has been done to inplenent this
policy, therefore it should be disregarded.

The applicant ni sunderstands the
pur poses of a General Plan and |ocal | and use
policy. | could cite you a nyriad of cases, and
t hey have been cited in the Revised Proposed
Decision, in which California courts, including
the Suprene Court, have stated that the General
Plan is the constitution of |ocal |and use | aw
Every deci sion nmade by a | ocal agency nust be
consistent with the General Plan and the policies
t herein.

Locati ng a power plant in the eastern

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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corridor, right in the mddle of the designated
busi ness and technol ogy corridor as stated in the
General Plan, would frustrate the inplenentation
of that policy. And therefore on its face this
proj ect cannot be consistent with that policy and
woul d violate state law if the City tried to take
a different position.

As for the idea that the Russell City
Energy Center and the Eastshore Energy Center are
i dentical and therefore the City has evidence of
bias by not treating themidentically is patently
false. It's a patently false statenent. As with
real estate where location, |location, |location is
the mantra. Well maybe not these days given the
current nmarket. The sane is true of |and use. In
| and use | ocation natters.

You can have identical projects, and
obvi ously Russell Center and Eastshore are not
identical, in different |ocations and treat them
differently because the circunstances of those
project sites mght be different. |In this case
the Eastshore facility is |ocated nuch closer to
t he Hayward Executive Airport and it is also
| ocated in an area whi ch has now been desi gnhat ed

for the business and technol ogy corridor.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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The other difference is that Russell
City was approved prior to the 2002 anendnments to
the City's General Plan in which General Plan
Policy 7 inplenenting the business and technol ogy
corridor was adopted. So Eastshore cane to the
table with a different set of circunstances and a
di fferent set of policies applicable to their
project that were applicable to Russell City. So
clearly the City of Hayward had the discretion to
treat Eastshore differently than Russell Cty
because the policies were different.

Finally | guess |I'd just |like to say
that there are nore than the | and use
i nconsi stency findings here. There are five
findings, two related to airport safety, that are
anply supported by the evidence. The Conmmittee
here did a fantastic job holding hearing after
hearing. The hearing officer did a fantastic job
as did the staff.

We strongly recomrend and respectfully
recomrend that the Conmi ssion adopt the Proposed
Decision as its Final Decision. Thank you. Thank
you very much. Questions?

CHAlI RPERSON PFANNENSTI EL: Thank you.

Any questions? None. Thank you.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. SM TH:  Thank you

CHAI RPERSON PFANNENSTI EL:  Andr ew
Massey, Associ ate County Counsel for the County of
Al aneda.

MR. MASSEY: Good nor ni ng,

Conmi ssioners. | am Andrew Massey with the Ofice
of County Counsel representing the County of

Al anmeda. | am here on behalf of the County to
urge you to adopt this Presiding Menber's Proposed
Deci si on.

I want to talk a little bit about the
process that led to this Presiding Menber's
Proposed Deci sion. Because | know that the way
that this Comm ssion works is that it assigns
conmi ttees nade up of a subset of the
conmi ssioners to oversee a siting process. And
that's because that is the nost efficient way to
handl e a | arge nunber of applications.

But the result is that each of you can't
consider all of the evidence. You can't sit
through all of the hearings. You can't read al
the docunents that were filed. So you have to --
When you read a Presiding Menber's Proposed
Deci si on you have to have confidence in the

process that led to that decision. And | am here

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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to tell you that this was the nost thorough
process that | have seen fromthis Conmni ssion

As you know fromrecent history, the
County of Al aneda has been sonetines upset with
the process of this Comm ssion in other siting
cases. But | want to cone here to praise this
one. This process considered the points of view,
t he anal yses and the evidence of a wi de variety of
parties and individuals with an interest in the
out cone of the Conmi ssion's deci sion.

We heard hours and hours of testinony.
In fact we added an additional day to the
evidentiary hearing so that all of the testinony
could cone in. W had a |lengthy briefing schedul e
that all owed each party to air all of its
argunents. They were thoroughly considered. And
I think if you read through the Presiding Menber's
Proposed Decision you will see that. You will see
all of the evidence being considered. Al of the
argunents being considered fromevery party. From
the applicant down to the individual intervenor to
public citizens comng to nake public conment.

Now I want to respond to a couple of the
comments you heard this norning fromthe

applicant. The first one concerns the idea that

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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you shoul dn't adopt this Presiding Menber's
Proposed Deci si on because it would cause probl ens
going forward in other siting cases. The reasons
you heard for this were a long |ine of argunents
concerning | and use and avi ati on.

I want to tell you that these argunents
have been thoroughly considered. They were
considered at the evidentiary hearing. They were
considered in the vol uni nous briefing that was
filed prior to the issuance of the initial
Presi di ng Menber's Proposed Decision. They were
consi dered during the comments on the Revised
Presi di ng Menber's Proposed Deci si on.

These are the sane argunents we have
heard before. There is no reason to revisit them
I can assure you that the Comm ttee thoroughly
consi dered these argunents. And if you don't
believe ne | ook at the decision. The decision
goes through each and every argunent. It |ays
themout. It says why it considered sone to be
the correct point of view and why it disagreed
with others. It didn't always agree with the
County of Al aneda, and we respect that. But we
appreciate that all of our argunents and evi dence

wer e t horoughly consi der ed.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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| also want to respond to some of the
comment s about deference to | ocal governments.
And | woul d echo some of the comments nade by the
City of Hayward. But | also want to put this in a
| arger context. And | know Conmi ssi oner Byron has
heard me say this before but the other three of
you have not.

When t he Legi sl ature adopted the Warren-
Al quist Act it stripped | and use approval for
thermal power plants over 50 negawatts from | ocal
governnents. However, when it did that it said
that in any siting case the Comm ssi on nust give
deference to the anal yses and deci si ons of | ocal
governnents and agencies. And it did that for a
reason. Because while energy is a statew de
concern the actual construction of a power plant
affects | ocal popul ations and | ocal governnents.

And t hat tension between the deference
to | ocal governnment and the need for statew de
policy on energy nakes for better siting
deci sions. The input of |ocal governnents isn't
just a question of us being able to jeal ously
guard our ability to participate in the process.
It is so that when you make a deci si on you know

that you are putting a power plant in the | ocation

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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t hat nakes sense for the | ocal population, the
| ocal environnent and the | ocal governnent.

And in this case the application before
you is a flawed proposal. Now you have heard from
the Applicant that the City of Hayward and the
County of Al aneda and other public agencies are
sinply biased. That we just don't like this
proposal, we don't want it in our backyard. But
that is not true.

And | think to show evidence that the
County is able to distinguish between applications
| ook at the two power plant applications out near
the Tesla Substation. The County was a proponent
of both of those power plants because we think
that those were placed in the right |location. The
East shore power plant is in the wong | ocation.

It is too near the Hayward Airport and it puts
|l ocal citizens at risk. W also had concerns
about air quality and environnental justice in
t hat area.

So again, | want you to take a | ook at
the Presiding Menber's Proposed Deci si on and
understand that it cane out of an extraordinary
process. And | would praise Conni ssi oner Byron

and Hearing Oficer Gefter for |eading that

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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process that allowed all parties to air their
concerns, to present evidence and present
argunent. This is a good decision. | urge you to
adopt it. Thank you very nuch for allow ng the
County to participate in this process.

CHAlI RPERSON PFANNENSTI EL: Thank you,
sir. We have Paul Haavik who is an intervenor in

t hi s proceedi ng.

MR HAAVIK: |'m Paul Haavi k,
intervenor. The original, local citizen as well
as the original intervenor. | had prepared a | ong
statenent. | amgoing to be very brief.

Thank you, M. Byron, thank you
Conmmi ssion, for the excellent job that you have
done. Thank you, Ms. Gefter, as well as Caryn
Hol res, Bill Pfanner, as well as ny coll eague Andy
Wl son, who he and | started this thing off al npbst
two years ago.

| believe that the evidence which you
have gat hered, which you have consi dered, which
M. Byron has put together in a not necessarily
conci se but very, very diligent, very
conprehensi ve report, the PWPD, the RPMPD. | urge
both the Conmmi ssion as well as anyone else that is

here to look at this that it be approved. And

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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t hat you guys have done one heck of a job in
having a very, very difficult tine.

Agai n, M. Byron, thank you very nuch

Ms. Gefter, | know you are in your retirenent
phase, thank you very nuch. | appreciate
everyt hi ng.

CHAlI RPERSON PFANNENSTI EL: M. Haavi k,
t hank you for your participation. Jewell
Har gl eroad, Group | ntervenors.

M5. HARG_EROAD: Good norning. | am
Jewel | Hargl eroad here on behal f of the G oup
Intervenors, the statew de organi zati on of the
California Pilots Association, the San Lorenzo
Vil |l age Hones Associ ati on and Hayward Area
Pl anni ng Association. And also | brought with ne
copies of a letter fromthe San Lorenzo Vill age
Hones Associ ation, which is not within the Cty of
Hayward but the nei ghbors to the north. This
st ates:

"Dear Comm ssioners,

We are di sappointed that we cannot attend your
meeti ng of COctober 8, 2008 due to schedul e
conflicts."

This is on behalf of the association

board nenbers.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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"The Board wi shes to thank and
acknow edge the Evidentiary
Committee for all its tine and
effort in arriving at its
prelimnary recomendati on.

"We believe that the Eastshore
Energy Center is not conducive to
nor consistent with protecting
public health and safety, pronoting
the general wel fare of the
conmunity, or preserving critica
envi ronnental quality. Therefore,
we urge the Comm ssion menbers to
adopt the Presiding Menber's
Proposed Deci si on as revised.

"Thank you for your

consi deration. "

75

It is signed by the adm ni strator, Nancy

Van Huffel. And | have copies for staff here.

Al t hough the representatives of the

California Pilots Associ ati on and HAPA were al so
unable to attend they |ikew se conplinent the

evidentiary committee.

And as for the adoption order, we

(916) 362- 2345

appreci ate and agree with Ms. Gefter's summary and
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in general concur. Wat we really object to is

the Applicant's criticism Because what drives

this decision is an evidentiary hearing and the

applicable local, state and federal |aw. Because

| ocati ng power plants, thernal power plants by

76

general aviation airports raises state and federal

| aw i ssues, which also here happened to violate

local law. So Applicant's argunent regarding the

concern over local lawis really a red herring.

Wt hout wai vi ng any of our suggestions

or nodifications which were not adopted, because

not all of our suggestions were adopted, in

general we agree that substanti al

evi dence

supports the findings applicable to this project

and appreci ate those nodifications which were

adopt ed.

We woul d al so point out that on behalf

of Group Intervenors, our position is that this

project also violates federal law. W would

sinply note that if the Applicant has any

conpari son of other projects we would attribute it

to the parties, the County of Al aneda, Chabot

Col | ege and Group Intervenors having the

opportunity to present evidence which we were

deni ed on ot her projects.

PETERS SHORTHAND REPORTI NG CORPORATI ON
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The Applicant contends their nodeling
and so-call ed actual evidence, the helicopter fly-
over, is this wonderful evidence. WelIl in
Novenber at the prehearing conference that fly-
over had not taken place. And we were sitting in
a prehearing conference with the evidentiary
commttee. The Applicant never disclosed that the
very next day that they had this test schedul ed.

They never invited anyone. They never
invited staff, they never invited the FAA, our
di scl osed wi tnesses, or the Departnent of
Aeronautics, our disclosed witnesses. They never
invited the California Pilots Association with
| ots of experts. There are nmultiple overwhel m ng
reasons to exclude this offer of the helicopter
fly-over. So we are in conplete agreenent with
staff and the Conmi ssion, and specifically the
order denying that notion.

And we would also like to clarify that
this Comm ssion's integrated energy plan
recogni zes that peaking plants in cool, coastal
climates are not recommended. And we offered that
evi dence, which was adnitted, under the
Al ternatives section by Professor Shernan Lew s.

The additional point as to the solo

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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hel i copter fly-over in the desert. W would
subnit it is certainly not relevant to the Hayward
general airport, which is the reliever airport to
the Qakland International Airport. And the
Hayward Airport has 147,000 flights in and out a
year, which is located in the m ddle of one of the
nost densely popul ated areas in the state. So we
had objected to that and we certainly agree with
t hat order.

And we woul d urge the Conmission to
adopt the Proposed Conmi ssion adoption order. And
t hank you and thank the evidentiary committee for
its time. Thank you.

CHAlI RPERSON PFANNENSTI EL: Thank you for
bei ng here. Andy W1 son, a Hayward pil ot.

COW SSI ONER BYRON: M. W/l son, |
didn't see you hiding in the back there. 1It's
good to see you here.

MR WLSON:. | was just flying a little
high, that's all.

Madane Chair, Conm ssioners, staff. |

ama pilot and | aminstrunent rated. | ama

resi dent of Hayward. | have lived in Hayward
since 1974. | have attended -- | want to make the
point that | have attended every neeting. | have

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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attended the evidentiary hearing. | have attended
the Al aneda County Airport Land Use Committee
meeti ngs over this issue.

And the only couple of comrents that |
have today to keep it short: | find the picture
that was presented to you on the power plant in
the desert pretty interesting. Because the
nei ghbori ng busi ness to the proposed site for
East shore happens to be a two-story brick
bui I di ng, the Frenont Bank buil ding. On another
side is another business, a tilt-up type building.
So | want to nmke a point that the visual that was
shown is in the niddle of nowhere. The visual for
this power plant is in the industrial corridor and
busi ness corridor.

Wth that, those are nmy comments. Again
I would like to thank the staff for the detail,

t he engi neering, the study on this issue, and the
consi deration of the various types of aircraft
that fly in and out of the Hayward Airport. Wth
that | would recomrend that you do consider the
proposed deci si on and we not put that power plant
in place. Thank you very nuch

CHAlI RPERSON PFANNENSTI EL: Thank you,

M. WIlson, for your coments. Jesus Arnms.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR, ARMAS: Good norning. Jesus Arnms,
a Hayward resident. |In the beginning of the
application process for this item|l was the city
manager for the City of Hayward so | have had
extensive invol venent and participation in this
process.

I would note that a two-year tine frane
in which there was an extensive analysis resulted
in a very well-reasoned deci sion, as nmany of the
speakers have already nmentioned. But | think we
can really | ook at the 500-plus page docunent and
really synthesize it in sone fairly understandabl e
and straightforward phrasing.

First of all, it is the wong project at
the wong | ocation. Eastshore visited the city
early in the process and had sone di scussions with
the staff. W nade them aware of sonme of the
General Plan and | and use issues that were likely
to be of concern and suggested to themthat they
t ake careful thought of those comments before
pr oceedi ng.

I woul d al so underscore that at the end
of the day Eastshore nade a bad busi ness deci si on.
It engaged in securing a piece of property to

proceed in hopes of securing a pernit, a license

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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to construct a plant, without fully vetting it
fromthe standpoint of |ocal standards and the
i ke.

What we al so | earned was the Eastshore
representatives would have requested the
Conmmission to really disregard a key standard that
has been present in so nmany of your deci sions.

And that is, an evaluation against the LORS. Wen
we | ooked at prior cases, particularly Metcalf,
clearly sone very strong evidence was provi ded
that indicated the benefits associated with that

pl ant greatly outwei ghed any potential negative

i mpacts in the |local comunity and the environs.
That was not possi ble here because Eastshore could
not denonstrate that the benefits to the greater
community, to the energy system of our state
commended its approval

So | think what we are stuck with is a
poor business decision. The wong project for a
wong |l ocation. The analysis that M. Byron
aut hored clearly supports that and we woul d urge
you to support that recomrendati on.

And then finally as | concl ude ny
remarks. | would like to note that | have

obt ai ned i nfornmati on about the Energy Loan

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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Program That was very informative. | think
there is an opportunity in the Hayward conmunity
to avail ourselves of the benefits beyond those

that the County has realized. Thank you very

nmuch.

COW SSI ONER BYRON:  Thank you,
M. Armas for being here. |I'msorry | referred to
you earlier as the general manager, | did nean the

city nmanager.

CHAlI RPERSON PFANNENSTI EL:  Audr ey
LePell, Citizens Against Pollution.

MS. LePELL: Good norning. Geetings to
the staff and greetings to the California Energy
Conmmi ssion. | am Audrey LePell, | live in
Hayward. | have been there for 44 years. | am
the president of CAP, Citizens Agai nst Poll ution.

The proposal to build the power plant
havi ng two nanmes, Tierra and/ or Eastshore Energy
Center, located in the western part of the City of
Hayward is sinply not justified. Qur
organi zation, CAP, Citizens Against Pollution, has
strongly said those words many tinmes to the CEC or
its representatives. Many citizens have call ed
and/or witten to the California Energy Comm ssion

regardi ng this unwanted power plant. Please heed
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t hose words and deny this application.

The opposition to this particular plant
has been partially |l ed by nenbers of our
organi zati on and others, such as the County of
Al aneda, Chabot Community Col |l ege, San Lorenzo
Homeowners Association, Citizens for Alternative
Transportati on Sol utions, Hayward Area Pl anni ng
Associ ati on, Sky West Townhouse Homeowners
Associ ation and even the City of Hayward itself.
And we are proud of that.

The foll owi ng reasons are of inportance.
The very listing of pollutants that will be
exhaled into our westerly air by 14 towers or
st acks i nclude noted cancer-causi ng carci nogens
acrol ein and fornal dehyde. Those two plus 17
separate, other pollutants will be polluting our
air and lodge in the lungs of nany adults and
children. More reasons not to give your approval

This power plant will be constructed in
the flight pathway to the Hayward Airport. It is
a danger to the flying aircraft including
hel i copters and general aviation pilots and
passengers.

Ti erra/ Eastshore will be too close to

three schools. One-half nile from Chabot Coll ege,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84
Chabot Conmmunity Col | ege, Ochoa M ddl e School and
t he Heal d busi ness school. |Its proposed |ocation
at Clawiter and Depot Roads is adjacent to
hundreds of homes and ot her busi nesses.

And further of great inmportance is the
fact that your very capable staff recommended
agai nst this power plant with its two confusing
names as long as a year and a half ago.

Exi sting presently are other neans of
alternative energy reasons which are now bei ng
sought by the state of California for its
communities. W would encourage Tierral/ Eastshore
executives to research other sources of clean and
green energy for our comunities that woul d be
W t hout such an undesired effect in our area.
Keepi ng our air clean is our goal

And we hope that the California Energy
Conmi ssion will approve that goal. And thank you

CHAlI RPERSON PFANNENSTI EL: Thank you. I
have another card from CAP, which | assune is the
Citizens Against Pollution. | don't know if there
i s anot her speaker here. It has no nane on it.

MS. GUTI ERREZ: Yes, that is ne.

CHAI RPERSON PFANNENSTI EL: Ckay.

MS. GUTI ERREZ: | believe | m ssed to
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put ny nane.
CHAI RPERSON PFANNENSTI EL: Okay. Pl ease
cone forward.
MS. GUTI ERREZ: | guess it is still

morni ng. Good norning. O afternoon? It's still

norni ng. Yes, good norning, Conmnissioners. | am
here -- My nane is Juanita Gutierrez. That is the
name that is supposed to be in there. | ama CAP
menber, a citizen against pollution. | amalso

one of those local citizens the attorney
mentioned. | do represent nany of the nei ghbors
in the area. | live just a couple of bl ocks away
fromthe proposed power plant.

And | appl aud your proposed deci sion
because that gives ne back the pride that |I told
you earlier. | amso proud of being a California
resi dence because California cares for its people.
And this shows me that you have conmbn sense. And
this decision, | really urge you to adopt it.
Thank you.

CHAlI RPERSON PFANNENSTI EL: Thank you. I
have a card, a note that there are two people on
the phone. | don't know if they are together or
separate. Rob Sinpson and Robert Sarvey.

Harriet, are they together or two separate phone
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cal | s?

M5. KALLEMEYN: They are separate,
separate callers.

CHAlI RPERSON PFANNENSTI EL: Shoul d we
start then with M. Sinpson?

MS. KALLEMEYN: We have M. Sinpson on

the line.

CHAI RPERSON PFANNENSTI EL: M. Sinmpson
go ahead.

MR. SIMPSON: Hi, good norning, this is
Rob Si npson.

CHAlI RPERSON PFANNENSTI EL: Good nor ni ng.

MR SI MPSON: Good norning. | would
li ke to thank the Conm ssion for considering
accepting the proposed deci si on. | woul d
particularly like to thank Conmni ssi oner Byron for
the fair proposal and his understanding. | would
li ke to thank the Al aneda County Board of
Supervi sors, Chabot-Las Positas College, the City
of Hayward, California Pilots Association and the
FAA, all the attorneys.

And of course Andy WI son, Ernie
Pacheco, Audrey LePell and Juanita Qutierrez. |
woul d i ke to thank our political |eaders Hayashi

Pereta and St ar k. Al the environnental
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organi zati ons and the thousands and t housands of
community nenbers who protested this siting. W
denonstrated our belief that gl obal warm ng power
plants are froma bygone era and are not
acceptabl e i n our nei ghborhoods.

The two-year process has been a historic
event uniting this community as nothing before it
has. It inspired a better understandi ng that
there's threats to public health and the
environnent. W stood together to require a
better way. W require clean, locally farned
ener gy.

We call Hayward the heart of the bay.
That nay be a geographic reference for sone but |
t hi nk we have shown you some of our heart. W are
here to be part of the solution, not a repository
for pollution. W are the center of the Bay Area.

The City of Hayward and the County of
Al aneda are conmmitted to lead in clean technol ogy.
W will continue to play a distinctive role in
sol ving our energy needs. Opti Solar has recently
made a significant commtnent to our community, as
have many ot her conpani es and i ndivi dual s
deternm ned to go a better way.

We in Hayward understand that our
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our limted comercial district where this plant
is planned and not in a residential district. W

under stand and are proud of the econonic

envi ronnental recovery that relies on a clean

energy i ndependence.

The Bay Area is noving forward and we

hope to continue to work with the Conmi ssion in

this direction. Thank you.

CHAI RPERSON PFANNENSTI EL:  Thank you,

M. Sinpson. Robert Sarvey.

MR, SARVEY: Good norni ng,

Conmi ssioners. | just wanted to say that | do

support this decision. And | support it for

reasons ot her than what have been put forward to

you in the Presiding Menmber's Proposed Deci sion

and al so what you have been hearing today. And I

think what illustrates it the npost is in the

Errata for the PWPD, Item 19. A request that we

add a footnote that states:

"M . Sarvey's assertion that

the project violates the state's

annual PMLO standard and the

federal annual PM2.5 standard based

on Applicant's Table 8.1-34 was not
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litigated during the proceeding."
I don't think that that footnote properly
characteri zes what did occur in that proceeding
and why ny reasons for intervening into the
proceedi ng occurred.

| raised the violation of the
particul ate matter standards first in ny coments
on the Prelinnary Staff Assessnent in August of
2007. In ny testinony, which is Exhibit 800,
rai sed the i ssues on pages two and six. In ny
opening brief | raised the i ssue on page two. And
also in ny reply brief on page 121 | raised the
same issue. You could nake the statenent that
M. Sarvey intended to litigate the particul ate
matt er standards viol ati ons and we chose to ignhore
hi m but that footnote proposed as Item 19 is
factually inaccurate.

Much l'i ke the project that you approved
i n Hurmbol dt two weeks ago, this project has a
particul ate matter standard of 27.5 nicrograns per
cubic neter for PMLO and 17 nicrograns per cubic
meter for PM2.5. The use of these type of engi nes
i n popul ated areas should not be all owed and |
think the Conmi ssion should reconsider on their

notion their Hunbol dt deci si on
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Besi des that | want to address one thing
that the County of Al aneda said. They did, in
fact, support the East Altanont Energy Center and
the Tesla Power Plant. But the inpacts fromthat
project were on citizens of San Joaquin County,
Mount ai n House and Tracy. So | just wanted to
make that cl ear

And | would li ke to once agai n support
t he decision but for reasons that are not
el aborated. Thank you.

CHAlI RPERSON PFANNENSTI EL: Thank you,

M. Sarvey. Any other comments from peopl e here?
Then I will ask Comm ssioner Byron, would you
i ntroduce the subject fromthe Conmrittee.

COW SSI ONER BYRON:  Thank you, Madane
Chairman. | want to address a couple of things
that have cone up, in homes that it might help ny
fellow Conmi ssioners in their deliberations.

Ms. Gefter, the issue about the
precedenti al / non- precedenti al aspect of this
decision. Wuld you nmind addressing for ny fell ow
Conmmi ssi oners why we included that.

MS. GEFTER. As Ms. Luckhardt noted,
Conm ssion decisions are not, as a matter of | aw,

precedenti al unless we say they are precedential.
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In this case in particular we wanted to
note that deciding to deny certification in this
case because of an avi ation hazard does not
preclude the Conmmission in the future fromsiting
power plants appropriately near other airports in
the state. And so we wanted to call that out for
your attention and for future applicants. That if
in fact there is a site near an airport that is
appropriate that the Conmmi ssion would | ook at that
and we woul d not be forecl osed from considering a
plant |ike that.

COW SSI ONER BYRON:  Thank you. Just a
coupl e of other topics that the Applicant brought
up that | think nerit sone clarification. There
was an i nference about |ocal politics affecting ny
recomrendation. | don't recall seeing or putting
anything in our PMPD about that affecting ny
recomrendation. And | just want to assure ny
fell ow Comm ssioners that it did not.

The best | can tell there were only two
parties that were really interested in pernitting
this project, the Applicant and nyself. The
evidence in the record, however, does not support
a recommendation in favor of this power plant.

And in fact | ama little bit concerned
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the way the Applicant at tines conducted
t hensel ves during this proceeding. There was an
i nference or an expectation that they wanted an
expedi t ed deci si on over a thorough review and a
public vetting of this process.

| believe it is in the best interest of
this Conmi ssion to al ways nmake sure that we
establish a thorough record and that we get all
the public input. Because if we had indeed
recomrended approval of this application we would
certainly want the record to be able to justify
that kind of decision just as well.

Havi ng said all that. | think you can
tell that this project did generate a great dea
of interest in Hayward. And even outsi de Hayward.
I know | spent a lot of tinme there because we
don't take these -- W don't take these lightly.
These ki nd of power plant siting cases are
extrenely inportant. And it was inportant that we
make sure that in addition to the five intervenors
that the public was heard. And in fact | heard
from sone of you nore than once.

(Laught er)

COW SSI ONER BYRON: No one really was

in favor of having this power plant sited there,
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except as | said, perhaps the Applicant and
nysel f. But there were unnitigateable inpacts and
the record was not, we were not able to support an
override on this decision

The fact of the matter is, despite
public perception, this was a difficult decision
for nme and recomendation to ny fellow
Conmi ssi oners. I think this state needs cl eaner,
nore efficient power plants and the state
interests, in ny mnd, nornally trunp the
narrower, |ocal interests.

Nevert hel ess, the | ocal opposition was
sincere and sone was for very good reasons. But
there was also a great deal of ms-infornation and
if you will indulge ne for a nonent, having been
the Presiding Menber on this for a nunber of years
now I 'd like to ask your indulgence in a little
bit of perspective here.

I amremnm nded of the quote that
everybody wants to go to Heaven but no one wants
to die. W all use electricity but we don't want
the generators to be built near us.

El ectrification is a good thing. |In fact sone
classify it, | noticed on a couple of web sites

| ast night, as the greatest engineering
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achi evenent of the 20th century.

Now in the 2009 | EPR we are going to
take on the issue of increasing and integrating a
hi gher | evel of renewables into our generating m X
in the state. And it is not going to be easy and
there is a great deal of opposition. But even if
we are successful in nmoving to as high as 33
percent renewables we will still need to burn
natural gas. But renenber, we fully mtigate the
pollution fromthe natural gas that we burn in the
power plants in the state.

I would like to rem nd everyone the
electricity sector is not the problem it's the
transportation sector. Ninety-six percent of the
fuel in the transportation sector is gasoline.

And if only we could get the public's interest to
reduce driving--car pooling, buying nore efficient
cars--to the extent we get their interest in power
plant siting cases, | think we'd be w nning the
day a |l ot better here.

In fact | asked the staff to prepare a
little comparison for ne. You night be surprised
to know that -- Well, | will ask the question
What produces nore nitrous oxide by an average

California resident in a day? The anmount of
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driving that average person does or the pollution
that cones fromthe electricity that they consune?

So they did sone good analysis. And it
is fair to say that as nuch as | enjoyed going to
Hayward a nunmber of times, when | nmake that trip
fromhere to Hayward | produce 60 ti nes nore of
the nitrous oxide that | will have produced from
the electricity that | consunme in that sanme day.

I produce 30 tinmes the CO2 or greenhouse gasses by
driving ny car that distance. Please, do not take
that to nmean we are not glad that you are here for
our hearing today. | just wanted to add sone

per specti ve.

And renenber, the cars' enissions are
not offset. The power plants that we site and the
electrical generation is. And in fact this
particular plant in Hayward is far nore efficient
than the national, excuse me, than the state
average that we used in neking this cal cul ationa
conparison here. So if only we could convert our
gas guzzlers to electric vehicles. But where
would we build the power plants?

I know Conmi ssioner Boyd is sorry that
he wasn't here today. Nevertheless |I think we

shoul d deci de thi s deci si on. So | would like to
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make a nmotion that the full Conmi ssion hereby
adopt ny Revi sed Presiding Menber's Proposed
Deci sion along with the Committee Errata as
di scussed during the neeting today.

By adopting the Revised PWMPD and the
Errata we hereby vote to deny certification to the
East shore Energy Center and we further decline to
override the project's inconsistencies with
appl i cabl e | aws, ordi nances, regul ations and
standards. The Revised PMPD and Comrittee Errata
woul d be incorporated into the Conm ssi on Deci si on
on the Eastshore Energy Center. And | think the
Conmmi ssion's Adopti on Order on Eastshore Center
shoul d reflect this deternination.

CHAI RPERSON PFANNENSTI EL: Thank you,
Conmi ssi oner Byron. I am going to second the
notion but | would like to just say a word about
why | am doi ng that.

At the Energy Comm ssion approving or
rejecting power plants is sonething we take very
seriously. It is a major part of the reason the
Ener gy Conmmi ssion was created and it is perhaps
t he fundanental place where we interact with
California citizens npost directly.

In every case we seek ways to work with
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the applicant and the local community to mtigate
the i npacts that these power plants will have.
They al ways have inpacts. W work to reduce the
i npacts as nmuch as we can and to nitigate those
that we can't.

In this case it seens that with all of
the efforts in the world, with Comm ssi oner Byron
going in intent on being able to license this
plant, we were not able to nitigate the inpacts.
And so we are confronted with the violation, this
unm ti gateabl e violation of the | ocal ordinances,
rul es and standards.

We do have, as has been pointed out, the
option in the | aw of overriding the |ocal LORS.
And this override is something that we have done
on occasion. W have done it hopefully in only
extraordi nary circunstances. But we need to find
that the public conveni ence and necessity denmands
us to do that. We weren't able to find that in
this case. W |looked for it and were not able to
find it.

I am neither a scientist nor a pilot and
so when trying to determi ne how risk this
situation was | relied on the evidence in the

case. | read the relevant sections, in fact nost
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of the PMPD, with great interest. And | | ooked at
the record because | amvery concerned in a state
where we do need nore el ectrical power. And
havi ng gone through a couple of years in this
proceedi ng | was very concerned about agreeing to,
in essence, reject the application.

But | found the PMPD was extrenely well -
reasoned. The process that led to it was open, it

was intensive, it was extensive, it was

conprehensive. | was left with no other place to
go. | think that the proposed decision is really
an excellent one. | give ny words of appreciation

to the Hearing O ficer and to the Presiding and
nmost of the time the sol e Comm ssioner on that
case.

So with that | second the notion of
Conmmi ssi oner Byron. |Is there further discussion?
Any ot her questions? Wth that shall we vote?
All in favor of approving the Revised PVMPD with
the Errata. Al in favor?

(Ayes.)

CHAI RPERSON PFANNENSTI EL:  Anybody
opposed? Thank you, it's approved. Yes, Hearing
Oficer Gefter.

MS. GEFTER Yes. One clarification on
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the Errata. M. Sarvey noted that Item 19, a
footnote on page 151, that the assertion in that
footnote is incorrect. And we would correct that
based on M. Sarvey's discussion today.

CHAlI RPERSON PFANNENSTI EL:  Thank you.

COW SSI ONER BYRON:  And | would like to
add sone thank yous, only because there is no
ot her chance. So before you get up and | eave or
we enpty the room|l would like to thank the staff.
I think they did a very thorough job on this.

In particular ny advisor Gabriel Tayl or,
who even, golly Gabe, | think it was over six
mont hs ago left ny office by continued on this
project. And | appreciate your support, Gabe,
over the duration of this project. M. CGefter did
an excellent job. Even as she went into
retirement she continued on on this project and we
appreciate that continuity. | amsorry to see
that this maybe your | ast case here at the
Conmmi ssi on.

Certainly the intervening parties did an
excellent job in the way they conducted
t hensel ves. I would l'ike to thank those that
provided all the factual evidence and good

argunents and those fol ks are all here today.
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Extrenely professional in their conduct throughout
t he process.

And unfortunately the Mayor is not here
on behalf of his citizens. W had many of them
t hat engaged, sone are here today. And | think it
is atribute to this Conmmi ssion, the Cty of
Hayward. This is the way the public process
shoul d operate and | thank all of the citizens for
their participation as well.

CHAI RPERSON PFANNENSTI EL: Thank you
all.

We are continuing the Conm ssion
business. Item 11 on the agenda. Possible
adoption of an Order Instituting Investigation on
Met hods for Satisfaction of California
Environnental Quality Act Requirenents Relating to
Greenhouse Gas Eni ssion | npacts of Power Plants.
M. Ratliff.

MR, RATLI FF: Good norni ng,

Conmi ssioners. Richard Ratliff with the Ofice of
t he Chief Counsel. | suspect the Siting Conmittee
will want to address this Order instituting an

i nformati onal proceeding. |[|'ll say a few words as
background for that docunent. The Energy

Conmmi ssi on has been foll owing --
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COW SSI ONER ROSENFELD: Coul d you get a
little closer to the mc, Dick

MR. RATLI FF: The Energy Conmi ssi on has
been involved in follow ng gl obal warning issues
since the 1980s. 1In the 1980s it even found, when
we still made a determ nation of need it found
geot hernal power plants to be needed where they
ot herwi se woul d not have been needed because t hey
did di spl ace warni ng gasses.

In recent years this issue has gotten
much nmore intense attention and the Legislature
passed AB 32 directing CARB to produce a
programmatic programto linit the effect of
emi ssions in California, at |east, as they
contribute cunmul atively to gl obal warm ng

In the | ast couple of years there have
been many actions by the state's Attorney GCeneral
and nost recently by the Governor's Ofice in
pl anni ng and research, by which those two agencies
have indicated that projects that are approved in
California should be anal yzed pursuant to the
California Environnental Quality Act for their
i npacts on gl obal warnm ng eni ssions. The Energy
Conmmi ssi on very nuch wants to nmake sure that it

provi des such an analysis and that such an
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analysis is not only legally sufficient but also
useful and informative to the public. Even so we
find in our internal discussions that it is --
there are sone daunting issues that present
t hensel ves when perform ng such an anal ysi s.

There is, for instance, little agreenment
on what the CEQA baseline would be for such an
analysis, particularly given AB 32's directives
that the state's prograns and efforts to curb
greenhouse gasses should not result in | eakage.
That is, the displacenent of such em ssions to
other states. And this is particularly inportant
in the electricity systemrealm

And secondarily there is no agreed upon
or adopted threshold of significance for
gr eenhouse gasses, which is a fundanental decision
that all CEQA agencies have to nake and no one is
quite sure how to deal with it.

And finally there is no agreed upon or
certain directive on how such emi ssions are to be
mtigated and how such nmtigation is to be
certain, lasting and not additive.

So for those reasons we have drafted
this Order with an attenpt to try to solicit

public comrent and agency conmment. To try to get
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a wi de range of views on how we woul d best address
these issues. And that is what this Oder is
i nt ended to do.

CHAlI RPERSON PFANNENSTI EL: Thank you,

M. Ratliff. Comrents fromthe Siting Conmittee?

COW SSI ONER BYRON:  As Chair of the
Siting Conmittee, and ny Associ ate Menber
Conmmi ssi oner Douglas is with me and | know t hat
she will speak to this as well.

This is a very serious issue and we have
taken it quite seriously here at the Conmi ssion.
| believe that you may, ny fell ow Conmi ssioners
may have the draft order instituting an
i nformati onal proceedi ng before you. W think
this is inportant to nmove on very quickly. W
want to gather information. W are going to
conduct sone wor kshops that have al ready been
tentatively schedul ed on our cal endars.

We have over 20 siting cases before us,
many of which will be inpacted by this. And |
just want to nake it clear to ny fell ow
Conmi ssi oners how seriously we are taking this and
how quickly we will attenpt to proceed with
gathering infornation and trying to nake a

deterni nati on on this. I will ask nmy Associate
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Menber, who is the attorney on the Conmi ssion, to
speak to sone of the inplications of this as well.
Commi ssi oner Dougl as.

COW SSI ONER DOUGLAS: Thank you,
Commi ssi oner Byron. | amvery pleased that we are
i mpl emrenting this proceeding. The state | aw and
policy on climate and clinmate i ssues has evol ved
very rapidly, as has federal |aw

And in light of California's trenendous
| eadership on the clinate issue, which I amquite
proud of, and also in |light of the Energy
Conmmi ssion's strong | eadership on this issue.

That certainly doesn't begin but had some of its
very high points with Conmi ssi oner Rosenfeld's
pi oneeri ng work on energy efficiency and this
Conmmi ssion's long-tinme work to advance renewabl e
ener gy.

Qur strong advocacy for policies that
hel p us achieve all cost-effective energy
efficiency. Thirty-three percent renewabl e energy
by 2020 and nore in the future. And our overall
policy work to try to create a systemthat
supplies electricity reliably to Californians
whil e neeting these goals is, | think, one of the

f undanent al backbones to achi eving our state

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

105
climate policy goals.

So |l think this is a very, very
i mportant agency for California and for the world
in showi ng that our clinate policy goals can be
achi eved. And they can be achieved in a way that
meets our other very inportant social needs such
as the ones that this agency is charged with,
mai nt ai ni ng and protecting electricity supply and
reliability, for exanple.

| think it is very inportant at this
juncture that we take a step back, given the rapid
changes of the past, say two years, and | ook hard
at how we anal yze the greenhouse gas i npacts of
our power plant siting programunder CEQA. And as
our staff attorney on this has said, it is not
easy and it actually raises very conpl ex issues of
both CEQA | aw and i nterpretation and al so of
energy policy.

And the Siting Committee very nuch
believes that this is an issue that requires
public debate and al so requires or hopefully wll
have the engagenent of all the Conmi ssioners, not
just the Siting Conmittee, in this discussion
Because we really think we are noving into very

uncharted territory in terns of our own anal ysis
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of this kind of issue and our own thinking about
how this anal ysis can affect our broader energy
pol i cy goals.

So our interest is to create a public
form where these i ssues can be aired and debated
and where we can provi de gui dance to the extent
possi bl e. | hope fairly specific guidance to
applicants and staff in terns of what the
Conmmi ssion would like to see in the anal ysis of
greenhouse gas i npacts of power plant siting.

I think this is just the very begi nning
of our work working through this issue and it will
probably be an evolving issue. It wll probably
be an inmportant topic in | EPRs, in probably nany
IEPRs to cone. So we don't certainly think that
we can solve the problemin a couple of workshops
that will hopefully cul mnate in recommendati ons
in a fairly short tine frane. W are really
| ooki ng at a Decenber, ideally, tine frane to
provi de some initial guidance.

| al so personally think that the best
way forward is to have a nore -- is to have a
programmati c approach where we really | ook at the
system as a whole and we are able to provide that

perspective in the case-by-case anal yses.
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However, we have cases before us today
and sone of that progranmatic work is done. But
it is not all done in one place and it is not all
conpiled in a way that will necessarily be
i medi ately useable. So we have a lot of work in
front of us. W very much wel cone the engagenent
of stakeholders. And in fact we really need the
engagenent of stakehol ders as we step forward and
begin to | ook at this issue.

I think we are the first permtting
agency to, you know -- certainly state pernmtting
agency to really sit down and try to establish
sone hopefully fairly specific procedures for how
we woul d deal with the greenhouse gas analysis in
our pernitting.

And our permitting obviously is very
significant because it gets to power plants, which
are likely |large sources of greenhouse gasses.

But which frankly are operating within a systemin
whi ch the insertion of certain kinds of power
plants in certain places nay actually have overall
benefits.

So these are sone of the issues that we
have got to understand how to deal with in the

CEQA context. | very much |l ook forward to this
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proceedi ng and hope it will have robust
i nvol verment from the public.
CHAI RPERSON PFANNENSTI EL: Thank you,

Conmi ssioner. Are there questions?

COW SSI ONER ROSENFELD: | just say
anen.

CHAlI RPERSON PFANNENSTI EL:  That is well
put .

COW SSI ONER BYRON:  Madane Chair, if |
may, | would like to nove the possi bl e adoption of

this Order Instituting Investigation on Methods
for Satisfaction of CEQA Requirenents Relating to
Greenhouse Gas | npacts on Power Pl ants.

COW SS| ONER DOUGLAS: And | woul d be
pl eased to second it.

CHAI RPERSON PFANNENSTI EL:  All in favor?

(Ayes.)

CHAI RPERSON PFANNENSTI EL: It is
approved.

COW SSI ONER BYRON: Madanme Chair, we
have an excellent staff attorney assigned to this
in M. Ratliff.

CHAlI RPERSON PFANNENSTI EL:  Absol utely.

COW SSI ONER BYRON: I am not aware yet

that we have a project manager assigned. W want
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to begin hearings as soon as the next three weeks
so | turn to our Executive Director, who
unfortunately | haven't seen for awhile. Wl cone
back, Ms. Jones.

M5. JONES: Thank you. Yes, Paul
Richins will be the project nmanager fromthe staff
side. And we are | ooking at schedul es and trying
to get sone tine with you, the Siting Committee,
to talk through how we want to go forward with the
first workshop and how we proceed.

COW SSI ONER BYRON:  Excellent. |I'm
gl ad you had the answer.

CHAI RPERSON PFANNENSTI EL: Mel i ssa
al ways has the answers. kay, nobving on to the
M nutes. The mnutes fromthe Septenber 24
Busi ness Meeting, at which | was not in attendance
so | will recuse nyself.

COW SSI ONER BYRON: I think I can nove
t hose.

COW SSI ONER ROSENFELD: Second.

CHAlI RPERSON PFANNENSTI EL: In favor?

(Ayes.)

CHAI RPERSON PFANNENSTI EL: M nut es
approved.

Conmittee Presentations/ D scussi on.
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Anyt hing to raise? dven the hour, no.

Chi ef Counsel Report.

MR. CHAMBERLAI N: | have no report
t oday, Madane Chai r nman.

CHAI RPERSON PFANNENSTI EL: That's wi se,
t hank you.

Executi ve Director Report?

M5. JONES: | have no report today?

COW SSI ONER BYRON:  You're intimdating
t hem

CHAI RPERSON PFANNENSTI EL: Leg Director
Report. | see no Leg Director

M5. JONES: He is on vacati on.

CHAlI RPERSON PFANNENSTI EL: Publ i c
Advi ser Report.

COW SSI ONER ROSENFELD: Here she cones.

M5. M LLER | just want to acknow edge
for the Conmi ssion that with the three new
projects | wanted to |let you know that | have
assigned themin our office. And WIlow Pass is
one that | will be working with Loreen McMahon on,
Pal ndal e | have assigned to nyself and the
Stirling Project, it has been assigned to Loreen
McMahon. And | am happy to say that | think she

i s already doi ng sone great work on that project.
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That is all | have to report, thank you.

CHAlI RPERSON PFANNENSTI EL: Thank you. I
woul d note for the record the Public Adviser has
been very busy these days.

Any further public comrent?

Not hing. W& will be adjourned, thank
you.

(Wher eupon, at 12:17 p.m, the

Busi ness Meeti ng was adj our ned.)

--00o0- -

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



112
CERTI FI CATE OF REPORTER

I, RAMONA COTA, an El ectronic Reporter
do hereby certify that | am a disinterested person
herein; that | recorded the foregoing California
Ener gy Comm ssi on Busi ness Meeting; that it was
thereafter transcribed into typewiting.

I further certify that | am not of
counsel or attorney for any of the parties to said
meeting, nor in any way interested in outcone of
sai d neeti ng.

IN WTNESS WHEREOR, | have hereunto set

ny hand this 20th day of October, 2008.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-23450]



