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PROCEEDI NGS

OCTOBER 26, 2010 2:05 p.m

CHAlI RPERSON DOUGLAS: Good norning. Wlcone to
the California Energy Comm ssion Business Meeting of
Cct ober 26'", 2010.

Pl ease join nme in the Pl edge.

(Wher eupon, the Pl edge of All egiance was

received in unison.)

CHAI RPERSON DOUGLAS: Item 1. |vanpah Sol ar
El ectric Generating System (07-AFC-5). Possi bl e approval
of a Petition for Reconsideration of the Energy
Comm ssion's deci sion of Septenber 22, 2010, to approve
the Application for Certification of the Ivanpah Sol ar
Cenerating System The petition cites concerns regarding
the genetically uni que popul ation of desert tortoise
| ocated on the project site. And | would Iike to ask M.
Gallardo if you could please introduce the item

MS. MARTI N- GALLARDO  CGood afternoon,
Comm ssioners. As you noted, Intervener Basin & Range
Watch has filed a Petition for Reconsideration of your
decision in the Ivanpah matter. Under Section 1720 of
the Comm ssion’s regul ations, a petition nust
specifically set forth either 1) new evi dence that,
despite the diligence of the Petitioner, could not have
been produced during evidentiary hearings on this case,
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or 2) an error in fact or law, or a change in the | aw
The Comm ssion has 30 days fromthe date the Petition was
filed to grant or deny the Petition. The Petition was
filed on October 4'" and therefore you have until
Novenber 3'% to make your deci sion.

In the absence of an affirmative vote of at
| east three of the Comm ssioners to grant the Petition,
the Petition is deened denied; if you do grant the
Petition, it does not nean that you are overturning your
deci sion or changing your decision, it sinply neans that
anot her hearing will be set within 90 days to further
consi der whether or not to change your decision. This
Hearing has been set for the presentation of argunents
either in support of, or in opposition to, the notion.
The Conmm ssion has received responses to the Petition
from Applicant, staff, and |Intervener Western Watersheds
Proj ect.

CHAI RVAN DOUG.AS: Thank you, Ms. Gallardo. At
this point, 1'd like to ask Basin & Range Watch to cone
forward and present the Petition. The only note | have
on the phone is Mchael Connor from Western Wt ersheds
Project. Basin and Range Watch, are you there? Thank
you. Well, we will pause because we do want to hear from
Petitioner before we nove any further.

COWM SSI ONER BYRON: I n fact, Ms. Martin, you
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had i ndi cated — you had said Wstern Wat ersheds Project?

Petitio

M5. MARTI N- GALLARDO.  Yes.
COM SSI ONER BYRON: |Is that in addition t
n from Basi n Range Watch?

MS. MARTI N- GALLARDG, It is not a new Pet

o the

tion;

it’s a response in support of Basin and Range Watch’'s

Petitio

i f Laur
Al rig

Connor

n.
COWMM SSI ONER BYRON:  Thank you.
(OFf the record at 2:09 p.m)
(Back on the record at 2:11 p.m)
CHAI RVAN DOUGLAS: So |I'm just checking to see
a Cunni ngham or Kevin Emmerich is on the phone?

ht, good news, we have Lisa Cunni ngham and M

chael

both on the line, is that right? Yes, |I'"msorry,

Laura Cunni ngham

don't vy

pl ease?

M5. CUNNI NGHAM  Can you hear me?

CHAl RMVAN DOUGLAS: Yes, we can hear you.

Wy

ou present your Petition now if you would Iike,

M5. CUNNI NGHAM [ I naudi bl e]

CHAI RVAN DOUGLAS: Excuse nme, Ms. Cunni ngham

sonmehow t he connection is not very good. Could you

up your

handset? Are you on the speaker phone?
M5. CUNNI NGHAM  Yeah, hold on.

CHAI RVAN DOUGLAS: VWhile we’'re waiting for
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Cunni nghamto join us, if anyone is here to nake public
coment, if you could fill out a blue card and let the
Publ i ¢ Advi sor know, that would be great, so we nake sure
we get everybody who would like to nake a public comrent.
(O f the record.)
(Back on the record.)

CHAI RVAN DOUGLAS: |'msorry, M. Cunni ngham
is this a technical issue with the phone? O is this the
connecti on?

M5. CUNNI NGHAM [ I naudi bl e]

CHAI RVAN DOUGLAS: Ms. Cunni ngham we hear you

well, why don’t we nake sure — we’ll just make sure our
Court Reporter -- please stay on the line, M.
Cunni ngham and we’l|l make sure — there m ght be a

technical difficulty on our end.
(O f the record.)
(Back on the record.)

CHAI RVAN DOUGLAS: Al right, M. Cunni ngham
hope you are still there. Wy don't you say sonething
and we’ Il see if it’s comng through to our reporter.

M5. CUNNI NGHAM Hello, this is Laura
[i naudi bl e]. Can you [inaudible]?

CHAI RVAN DOUGLAS: Yes, we can hear you.

Pl ease proceed.
M5. CUNNINGHAM Al right. Basin and Range
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Wat ch has petitioned for reconsideration [inaudible] the
uni queness of the California part of the |Ivanpah Valley
popul ati on of Desert Tortoises and we brought the
Petition up because we would like to think that the
California Energy Conm ssion, [inaudible] California, of
course, under CEQA, and so the genetic uniqueness of this
popul ation in Ivanpah Valley is very unique, it is very
different fromany other California popul ati on of Desert
Tortoise. And secondly, the very critical new
information that has cone to our attention after the
record was closed on the Ivanpah case is the U S. Fish
and Wldlife Service Biological Opinion for the
[i naudi bl e] project in Ivanpah Valley, which is the sane
genetic population. And we didn’t have this avail abl e
until September 16'", and what is new about it is the
decision of the Fish and Wldlife Service, their opinion
about how critically endangered this tortoise is. And
third, we wote, using the other references in our
Petition, they are older, but we are using themin an
attenpt to clarify errors of fact in the Presiding
Menber’ s Proposed Deci sion, which [inaudible]. So, we
are [inaudi ble] that was an error of fact. [Inaudi bl e]
Thank you.

CHAI RVAN DOUGLAS: Thank you, Ms. Cunni ngham
| would Iike to ask Applicant to respond at this tine.
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MR. HARRI' S: Thank you, Chair. M nane is Jeff
Harris. |'mhere on behalf of the Applicant. | thought
staff counsel did an excellent job of |aying out the
| egal standard for a Petition for Reconsideration, and |
think that is what the focus needs to be on here today.
The information that has been presented is not new and it
doesn’t have an effect on the outconme. And | also think
it’s inmportant to note that, to be said, you know, errors
or fact are alleged, those are really disagreenents with
conclusions. They've essentially reached a different
conclusion than the Comm ssion did in the case, but the
facts are still correct. So, the standard is very clear
and it’s clear that this Petition does not neet that
standard. | think, in the interest of tinme, I wll stand
on our pre-filed papers, unless there are any questions
at this point.

CHAI RVAN DOUGLAS: Thank you, M. Harris.
Staff?

MR. RATLIFF: Good afternoon, Comm ssioners. |
think in the proceeding and in the testinony that was
provided by the Interveners, Basin and Range Watch and
West ern Wat ersheds argued quite eloquently and with great
el aboration that the subpopulation in the Northeastern
Mbj ave Recovery Unit is biologically differentiated and
distinctive from populations in other units. They

10
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descri bed why that m ght be the case based on the geol ogy
or barriers between the different units, and argued, in
addi tion, and beyond that point, that the damage that
woul d be inflicted on the tortoise in that recovery unit
woul d be not mtigatable because of the breaking up of
the habitat caused by the project. But, | think nost
significantly, there really never was — the issue of the
differentiation genetically of the tortoise in the
recovery unit was not an issue. Staff testified in
agreenent and there was no di ssonance on the part of the
bi ol ogi st for the interveners, as well. The U S. Fish
and Wldlife Service has spoken to that issue and pointed
out that there is a genetically distinct popul ati on of
tortoises in the MRU, | guess it is, in the Recovery
Unit. And it sinply wasn’t an issue in the proceedi ng.
And | don’t think it is one over which there is any
conflict, so staff is fully in agreenent with the
conclusion that there is a distinct population. | think,
in staff’s view, the phrase that seens to have aroused
interveners in the decision is one which appears to
reference a discussion that occurred in the August
hearing regarding the effect of relocating or
transl ocating tortoise fromthe portion at the project
site to a different site on the other side of the
hi ghway, south of the Mjave Reserve. These are

11
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tortoises that are within the sane recovery unit, but
which at that tinme there was conjecture that there may
even be difference genetically between those tortoise
popul ations, as well. At that point, | think the
statenent that has been cited by the Comm ssion was that

that was a specul ative concern. That doesn’t really

matter because that translocation plan no | onger includes

t he Mbj ave Preserve, anyway. So, it strikes us as an

issue that is noot. So, in staff’s view, there really is

no i ssue here that nerits reconsideration. Certainly,
the Silver State Biological Opinion is inportant
information, but it seens corroborative of the
information that has al ready been provided by the
interveners, and we’re aware of no inconsistency between
t hat Bi ol ogical Opinion and the Biol ogical Opinion for
the Ivanpah Project, itself. So, again, we see no val ue
in opening up the process again for discussions of those
matters. We understand that the Interveners disagree

wi th the adequacy, or the mtigability of the project

i npacts, but that was an issue that was joined at the
hearings and we don’t think it’s a new issue.

CHAI RVAN DOUGLAS: Thank you, M. Ratliff.
Comm ssi oners, questions or discussion? | guess, before
| go to Conm ssioners, let me nake sure that we’ve gone
t hrough public coments. |[|s there anybody in the room
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who would Iike to make a public comment? Al right, you

woul d? All right, I’"msorry, before you conme forward, ny
fell ow Comm ssioners are rem nding ne that M chael Connor
is an Intervener, Mchael Connor with Western Watersheds

Project, are you on the phone?

MR. CONNCR  Yes, | am

CHAl RMVAN DOUGLAS: Pl ease, go ahead. You get
to go before public comrent.

MR. CONNOR:  Yeah, | want to make a point here
that the issue — the issue of genetic uniqueness that
came up in the PWPD, is an itemthat was |listed as
addressing public comment, and now what | seemto be
hearing, in fact, is that particul ar paragraph that
references several comenters nentioned the genetic
uni queness of the Desert Tortoises, etc., is actually in
reference to the translocation, the proposed
transl ocation that is no longer, in fact, that is to
transl ocate tortoises fromthis site, across the freeway
to the Mojave Natural Preserve. |If that is correct, then
there is no [inaudible] public comrent about the
tortoi se, about the genetic uni queness of the Desert
Tortoises, in the Responses to Public Comments. And |
know t here was consi derabl e corment on the [inaudi bl e] of
those tortoises [inaudible] issue to a |lot of people, a
| ot of nmenbers of the public in California, including

13
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nmysel f. Thank you.

CHAl RMAN DOQUGLAS: Thank you, M. Connor. Now,
pl ease cone forward.

M5. SCHREPF: |’'m here actually on behalf of a
different representative of nmy organization, the National
Par ks Conservation Association, |'mhere for David
Lanfrom —

CHAI RVAN DOUGLAS: And you' |l tell us your nane
if you —

M5. SCHREPF: Emly Schrepf.

CHAI RVAN DOUGLAS: Thank you.

MS. SCHREPF: Thanks. And |’ m here on behalf
of David Lanfrom the Desert Program Manager. So |'m
just going to read verbatimhis coments: “Dear Decision
Makers: Thank you for the opportunity to publicly
express ny view on this process and for honoring the
Petition to Reconsider. NPCA continues to advocate for
the reconsi deration of the approval of this ms-sited
project. W have worked in good faith throughout the EI' S
process to ask for this project to be relocated to a nore
appropriate location. W recognize that the CEC, BLM
and Bright Source Energy have worked in good faith to
[imt water usage and to mnimze inpacts to rare
speci es, and we applaud those actions. W do not feel
that the negative inpacts to Mjave National Preserve

14

California Reporting, LLC
52 Longwood Drive, San Rafadl, California94901 (415) 457-4417



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

have been given proper wei ght and consi derati on.
Protected in perpetuity based on its scenic vistas,
abundant wildlife, natural quiet, and dark night skies,
the Preserve will be inpacted through di m nished scenic
vi ew shed and negative cumul ative inpact fromthis
project. Views fromatop Cark Muntain and from points
of the Preserve such as the Northern New York Muntains
will be inpacted forever. Private |ands on the Preserve
may be devel oped for honme sites or businesses based on
this new adjacent industry, and private lands will be
nore difficult to acquire as they appreciate in val ue.
We al so recogni ze the paradox of siting projects in
tortoise-rich habitat. |If we are to honor the spirit and
| etter of the Endangered Species Act, we cannot use
overridi ng considerations when expedi ent, protecting
endanger ed species, especially those with uni que genetic
characteristics, and our natural |egacy nust be our
overriding consideration. W question the use of DWHAs
and critical tortoise habitat maps generated nearly 20
years ago to nmake deci sions about siting these projects.
Clearly, this site is honme to abundant Desert Tortoise
and, clearly, the popul ation of Desert Tortoise was far
nor e robust when the maps were originally devel oped.
Consi dering the significant and well docunented decline
of tortoises over the past 20 years, each tortoise is

15
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nore val uable. In sumary, we ask that you reconsider
this project site, or take no action on the project. The
BLM has many sol ar energy study areas identified in the
Cal Desert through the Solar PEIS project process, and
these are the right places for this project and those to
follow It is unfair to ask the American people to
subsi di ze the project and then to re-double our paynent
to recover the very tortoises we paid to uproot and
endanger. Simlarly, we invest in our national parks
each year, and actions that negatively inpact these | ands
cost us nore than just noney. 1In solidarity, David
Lanfrom”

COW SSI ONER BYRON: Ms. Schrepf, could you
pl ease say again which organi zati on you represent?

MS. SCHREPF: Sure. The National Parks
Conservation Association, or NPCA. Thank you.

CHAI RVAN DOUGLAS: Thank you. Thanks for being
here. |Is there any other public comment in the room at
this time? 1s there any other public comment on the
phone? Conm ssioners, we’ve heard fromthe |Intervener
and we’ve heard fromthe public at this point. Questions
or conments?

COW SSI ONER BYRON:  Madam Chair, | feel, when
a party petitions a review by full Conm ssion, you
probably don't want to hear fromthe Presiding Menber as

16
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much as you m ght want to hear fromthe Chief Counsel’s
Ofice, so l'’mgoing to ask Ms. Martin-Gallardo, after
her review of the Petition, if she has any recomrendati on
at this point based upon that review.

M5. MARTI N- GALLARDO.  Thank you, Conmi ssioner.
Based on the Legal Ofice s review, it does not appear
that there is either new evidence that, despite the
diligence of the Petitioner, could not have been produced
during evidentiary hearings on this case, or to an error
in fact or law, or a change in law. [|’Il go through the
four distinct argunents it made in the Petition that we
called out. Petitioner argues that, by not acknow edgi ng
or requiring specific actions in regard to the genetic
uni queness of the Desert Tortoise; we did not identify
t he genetic uniqueness or do anything to protect them
specifically. First, the Decision is clear, as staff
noted, that the Conm ssioners do understand that the
project is in the Northeastern Myjave Recovery Unit, and
t hose Desert Tortoise popul ations there are within that
subpopul ati on. Second, we found no | egal requirenent
that there be a heightened | evel of review or protection
of that, what | will call NEMRU subpopulation. It is
al so worth noting that the Ivanpah Biol ogical Opinion
does go into detail a little bit nore about the nunbers
of population, itself, and did find that, with the

17
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Commi ssion’s mtigation nmeasures, that there would not be

— that that NEMRU subpopul ati on woul d not be further
degraded by the project. Second, the Petitioner says

t hat the Conm ssion shoul d consider new information
within that Biological Opinion of Silver State Project.

| will note that | heard the Petitioner nention today

that the Comm ssion should be particularly concerned with

the California population of the NEMRU subpopul ation; |
will note here that, on page 3 of their Petition that
they indicate that this Silver State Project is in Oark
County, Nevada, and so | just wanted to nake note of
that. W also find that, while it may not be conpletely
on point to the issues in this proceeding, it’'s a
conpletely different project, the United States Fish and
Wldlife Service, as | said, did create the |Ivanpah

Bi ol ogi cal Opi nion, which does address the specific

i ssues to this subpopulation. Wile the Silver State

Bi ol ogi cal Opi nion was published after our evidentiary
heari ngs closed, the information that the Petitioner
cites toin their Petition often, well, conpletely
predates the hearing dates back into the *90s, early
2000’ s, and a couple of the docunents cited there were,
in fact, nade a part of this record. The third argunent
that we pulled out was that the public was denied an
adequat e opportunity to review the Desert Tortoise
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Rel ocation Pl an, and we believe that the Decisions
Anal ysis is adequate on this point. And fourth, the
Petitioner argues that the Comm ssion erred when finding
that those sumtortoises may perish as a result of
transl ocation; the enhanced habitat conpensation | ands
that the Decision requires to be created will allow other
tortoises and their offspring to thrive. W believe that
there is substantial evidence in the record to support
this finding.

CHAl RMAN DOUGLAS: Thank you, Ms. G@Gall ardo.
Comm ssi oners, any ot her questions or discussion?

COWM SSI ONER BYRON:  Madam Chair, if | may,
just a couple nore questions that | think m ght be
hel pful to ny fell ow Comm ssioners. You covered this
somewhat, Ms. Martin-Gallardo, earlier in your
i ntroduction, but as | understand it, are we required to
make a determ nation regarding the Petition today? O
prior to Novenber 3?

MS. MARTI N- GALLARDO By November 3" |f you
do not act, the Petition will be deened deni ed.

COWMM SSI ONER BYRON:  And are there any ot her
parties that have joined or filed a separate Petition for
Reconsi deration by the deadline, which | believe was in
the | ast couple of days, wasn't it?

M5. MARTI N- GALLARDO.  Yes, on Friday. Not that

19
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| have received in the office, not that |I’ve received
from Docket s.

COWM SSI ONER BYRON:  Thank you.

VICE CHAIR BOYD: Well, I'’mgoing to just
comment that, as the Associate Menber of the original
Siting Commttee, that | tend to agree with our staff
attorney’s description of the materials that we plowed
t hrough, or the subjects that we went through, and the
fact that some of this data is alnobst historical, in
note, and coul d have been made part of the record, or
taken into consideration, is a fact that could have been
dealt with and that we just can’'t deal with at this point
intime. So, | don't really — | felt pretty satisfied —
well, | felt very satisfied at the tinmne we did the PMPD
and the Conmm ssion made its decision, and after reading
the Petition, and actually spending a fair anmount of tine
over the last several days in discussion with ny fellow
Comm ssioners, | don't feel any different about the

situation now than | did when | voted originally to

approve the project. So, | just don’t think there's
enough substance here to nake nme feel |like we've erred in
any way. | do think that, well, there was extensive

di scussion as we struggled to do everything humanly
possible to deal with the tortoise situation, and |

t hought we did everything humanly possible to, as best as

20
California Reporting, LLC
52 Longwood Drive, San Rafadl, California94901 (415) 457-4417



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

possi ble, mtigate and conpensate, and to try to provide
for the tortoises, and I just don’'t see that big a

di fference between what we’ ve been through and what we’ve
heard in the Petition and the Intervener’s brief on the
subj ect .

CHAI RVAN DOUGLAS: Thank you, Comm ssi oner
Boyd. Conm ssioner Wisenmller, any comrent or
di scussion at this point?

COM SSI ONER EGGERT: | think this is a very
good description of the clainms and a good description of
the logic that you ve provided. On one of the clains, |
wonder if you could maybe just expand a bit about the
claimthat the inability of the public to provide coment
on the Desert Tortoise translocation plan. You spoke to
it really briefly, I wonder if you could just maybe
readdress it in alittle nore detail? | know this I
sonet hing that affects other cases, as well.

M5. MORRI S- GALLARDO. M response to that is
directly related to the comment — it was a brief comment
—in the Petition about that issue, and the Petition
cited to the Silver State Solar Project in approval of
the fact that that Biological Opinion was rel eased and
did have information on the translocation plan within it
t hat hel ped gi ve everybody sone idea of what the
transl ocation plan discussed. M response on that point
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is that the |vanpah Bi ol ogi cal Opinion also went into
detail on that, and that is now part of our record. In
addition, the translocation plan — let nme think, | have
to go back, excuse ne for one second - yes, the
Petitioner also states that all tortoise translocations
should follow the | atest guidance fromthe Fish and

WIldlife Service and, in fact, we agreed in your

Deci sion, the Final Decision requires Applicant to foll ow

the very sanme gui dance that the Petitioner refers to.

COW SSI ONER EGGERT: I n other words, the
standards of the plan and its adequacy are referenced
wi thin the Decision?

M5. MARTI N- GALLARDO. Correct.

COWM SSI ONER EGGERT:  Okay, thank you very
much.

CHAI RVAN DOUGLAS: If there are no additiona
guestions — Conm ssi oner Byron.

COW SSI ONER BYRON:  Madam Chair, | think 1'd
like to begin a notion here, but by first informng ny
fell ow Comm ssioners that both Basin and Range Watch and,
forgive nme, M. Connor’s organi zation, the Western
Wat er sheds Project, were Petitioners, or Interveners to
this case, and first of all, their input and testinony
during the evidentiary hearings really did inprove this
project, it made for a better project, and both of them
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conducted thenselves in just really exenplary manners
during the course of the project, and I'd like to thank
t hem both very nmuch for that. O course, we don't go out
soliciting these Petitions, but we take themvery
seriously here at the Comm ssion. | agree with the
assessnment of Staff Counsel on this project and therefore
|’d reconmend to this Conm ssion that we deny approval of
the Petition for Reconsideration.

CHAI RVAN DOUGLAS: Commi ssioner, 1’11 ask you,
is that a notion?

COW SSI ONER BYRON:  Yes.

CHAI RVAN DOUGLAS: Is there a second?

VI CE CHAI R BOYD: Second.

Al in favor?
(Ayes.)
So, the Petition is denied. | think it was

i nportant that we take action today so that we not | eave
this issue hanging until the end of the period. 1 also
di d not hear anything out of the Petition that |I was not
al ready aware of, so that concludes Item1. | would |like
to thank Petitioner, Interveners, and Applicant and
staff, and our Chief Counsel’s Ofice. Thank you.

Item 2. Chief Counsel’s Report.

MR. LEVY: | have no report at this tine.

CHAI RMAN DOUGLAS: Item 3. M. Kelly, wel cone,
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Executive Director’s Report.
MR. KELLY: It is nice to be back. | have no

report.

CHAI R DOUGLAS: Wl |, thank you for stepping in

and we | ook forward to working with you, and we
appreci ate very nmuch your stepping in and taking this
rol e.

Item 4. Public Advisor’s Report?

M5. JENNINGS: | have nothing to report.

CHAI R DOUG.AS: Very well. Item5. 1Is there
any public coorment? |In the roomor on the phone, is
there any public comment? There are no itens right now
on Internal Organization and Policy, so we are adjourned.

(Wher eupon, at 2:46 p.m, the business neeting was
adj our ned.)

--00o0- -
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