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This proceeding concerns implementation of the Renewable Portfolio Standard (“RPS”) program created by Senate Bill 1078 (SB 1078, Sher, Chapter 516, Statutes of 2002).  Under the RPS Program, California’s electric utilities, energy service providers (“ESPs”) and community choice aggregators (“CCAs”), collectively referred to in SB 1078 as “retail sellers,” are required to increase the renewable content of their energy deliveries by one percent per year, subject to the availability of Public Goods Charge (“PGC”) funds to cover above-market costs of such resources and certain other conditions, until renewable energy comprises 20 percent of the retail seller’s energy portfolio.  


On June 30, 2003, the Energy Commission’s Renewable Committee issued its proposed decision (“PD”) setting forth the Committee’s recommendations on the following Phase 2 issues:  

(  distributing supplemental energy payments (“SEPs”),
(  certifying renewable electricity generation facilities, and
(  developing the accounting system for the RPS.
The PD does not address issues regarding distributed generation or how the RPS will apply to ESPs or CCAs.  The PD states, however, that in drafting its recommendations on Phase 2 issues, the Renewable Committee “made every effort to recognize the eventual and equal participation of these parties.  Consistent with the Workplan, the Energy Commission will address these issues during Phase 3 of the RPS proceeding.”

The Alliance for Retail Energy Markets (“AReM”)
 sincerely appreciates the Renewable Committee’s acknowledgement of the need to be cognizant of the potential impact of decisions in the initial phases of this proceeding on the eventual participation of ESPs and CCAs in the RPS program.  AReM believes that two provisions of the PD could potentially impact ESPs and CCAs: (1) the Committee’s recommendations concerning the interim adoption of a contract-path accounting system and the development of an electronic accounting system; and (2) the Committee’s recommendation that Supplemental Energy Payments (“SEPs”) only be made available to suppliers that enter into long-term contracts (10 years or longer) with retail sellers for renewable energy resources.  

I.  AReM Supports the Need for an RPS Accounting System 

AReM supports the Committee’s recommendation to develop an electronic RPS accounting system based on renewable energy certificates (“RECs”).  AReM members are very familiar with RECs, which are a central feature of the RPS programs adopted in Texas and elsewhere, and support the use of RECs as both an accounting tool and a compliance tool in California.  As the PD recognizes, the development of a REC-based accounting system is a prerequisite to the development of a REC trading system.  Given the characteristics of ESP loads, AReM members hope to have the option of utilizing RECs to meet their RPS obligations (as opposed to being required to contract for renewable resources).  AReM anticipates that the California Public Utilities Commission (“CPUC”) will adopt rules for ESP and CCA participation in the RPS program by mid 2004, at the earliest.  Accordingly, AReM is comfortable with the Committee’s recommendation to defer implementation of an electronic accounting system until 2005.  In the event, however, that the CPUC adopts such rules earlier, AReM urges the Energy Commission to accelerate implementation of an electronic accounting system accordingly.   

II. SEP Eligibility Should Not be Conditioned Upon the Execution of Ten Year Contracts.

AReM, however, seriously questions the PD’s recommendation that SEPs only be made available to an entity which enters into a ten-year or longer, long-term contract with an “electrical corporation or other obligated entity” for renewable energy resources.  Put simply, due to the high degree of regulatory uncertainty that exists in the California market today, entering into renewable contracts for 10 years or more is not feasible for ESPs.  As a result, the PD’s recommendation would have the per se effect of denying SEP eligibility to ESPs and CCAs.  Since ESPs currently have approximately 15% of the California marketplace being served on direct access and the potential for significant growth in community aggregation appears likely, the denial of SEP eligibility would not be good public policy.  Any number of end-use customers in the state would find the purchase of renewable resources to be frustrated, or far more expensive that for those customers who purchase from SEP-eligible load-serving entities.

With the suspension of direct access still in effect and only grandfathered
 customers being permitted to remain on direct access, current market conditions dictate that direct access customer contracts run for significantly shorter periods than ten years.  Consequently, for an ESP to sign a minimum ten-year contract in order to be eligible for SEPs, it would have to take a significant risk.  Its sales contracts would have terms that expired prior to its renewable supply contracts.  It would be gambling that it would retain a market equal to its renewable purchase obligations and gambling that a future Legislature or a future Public Utilities Commission did not decide to end direct access altogether.  Moreover, renewable generators and other providers would have little to no incentive to sign shorter term contracts with ESPs if they know they would not be eligible for SEPs.  Or, those willing to contract with ESPs for shorter terms would likely charge higher premiums to ESPs compared to UDCs, putting ESPs at a further competitive disadvantage.  

AReM recognizes that this issue may not have occurred to the drafters of the proposed decision, but feel the Energy Commission cannot simply ignore this potential problem.  As noted above, the Energy Commission will address ESP/CCA issues during Phase 3 of the RPS proceeding.  AReM therefore recommends that the proposed decision be modified on page 13 to note as follows (new wording is shown in redline format):

“Decision: The Committee recommends paying SEPs to the entity with which an electrical corporation or other obligated entity holds a long-term contract (ten years or longer) for renewable energy resources.  The issue of ESP and CCA eligibility for SEPs should be considered in Phase 3 of this proceeding, as the Commission recognizes that their business model may not permit the execution of ten year or longer contracts with renewable energy providers and that it would be inequitable to adopt a standard that per se denied ESPs and CCAs the right to qualify for SEPs.”
It must also be recognized that the RPS program is funded by PGC funds charged all utility customers, both those on utility bundled service and those who have opted for direct access.  Since both DA and bundled customers pay the PGC, it would be inherently unfair, to both DA customers and the ESPs and CCAs that serve them, if the money that DA customers contribute to the state’s public energy programs is used solely to subsidize purchases of renewable power for bundled customers, leaving no funds to subsidize other program elements, including purchases of renewable power to serve ESP and CCA customers.  Just as there should be “no taxation without representation,” neither should there be “taxation without participation.”  Yet the imposition of the mandatory ten-year contract requirement would have precisely that effect.  DA customers would pay through the PGC to fund the RPS program yet be effectively disenfranchised from being able to participate in this program.  This is fundamentally inequitable and should be rectified as suggested above.

III.
CONCLUSION

For the foregoing reasons, AReM recommends that the PD be modified so that there is an exception to the Committee’s recommendation that Supplemental Energy Payments only be made available to suppliers that enter into long-term contracts (10 years or longer) with retail sellers for renewable energy resources.  The exception should recognize that this issue should be dealt with in Phase 3 of the proceeding, as noted in the proposed language above, so that appropriate rules for SEP eligibility can be developed for ESPs and CCAs.  AReM appreciates this opportunity to present its views to the Commission and looks forward to participating in the upcoming phase of this proceeding.
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� AReM is a regulatory alliance of ESPs that serve most of the State’s direct access load.  AReM members are also active in community choice aggregation efforts, and several AReM members provide renewable energy options to their customers and participate in the Energy Commission’s Renewable Energy Program.





� Customers with direct access contracts signed on or before September 20, 2001 are grandfathered customers.





