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The California Wind Energy Association (“CalWEA”) appreciates this opportunity to provide comments on the Renewables Committee’s June 30, 2003, report containing its proposed recommendations to the Commission on Phase II Renewables Portfolio Standard (RPS) implementation issues (“the report”).  CalWEA submitted written responses to the questions on these issues presented for discussion at the May 12, 2003, Staff Workshop.   


In general, we find the report to be sound and thoughtful.  We wish to call to the Committee’s attention to only three important details.  

1.
The Definition of “Repowered” Should Be Revised to Ensure that a Facility is Substantially New 


We believe that the Committee can achieve its goal of ensuring that repowered facilities qualifying for SEP funds are “primarily new” by employing a simpler definition of “repowered facility.”  That definition would be:  

A facility consisting of new and used property, provided the fair market value of the used property is not more than 20 percent of the facility’s total value (the cost of the new property plus the value of the used property).

This definition has a number of advantages:

· Most importantly, it uses the “fair market value” to determine the value of the used property, rather than the tax basis as adjusted for depreciation.  The latter is referenced in the “possible approach” put forward in the report (p. 11-12).  Using the tax-depreciated value of used property would create an extremely low standard for a repower, since equipment may have no such value after just six years (while having substantial market value).  Indeed, a relatively inexpensive piece of “prime generating equipment” could easily constitute more than 80 percent of the “repowered” facility’s total new value.  A wind project owner should not be able to claim to have “repowered” his wind turbines merely by having replaced rotor shafts, bearings, blades or generators, even though any of these replacements might constitute more than 80 percent of the tax-depreciated value.  Likewise, owners of other types of renewable facilities should not be deemed to have repowered those facilities without having made very substantial improvements to them.  

Using the tax-depreciated value would also create an inconsistent standard between different technologies since some technologies are depreciated much faster than other technologies.  The proposed definition above assures that improvements will be substantial (not merely routine maintenance, major repairs, or retrofits) and be consistent across technologies.

· Our proposed definition of repower would not require the Commission to distinguish between types of capital investments that would “count” toward the 80 percent threshold.
The “fair market value” limit of 20% will ensure that the major components of the facility are replaced.

· Our proposed definition parallels the federal tax code.
  The IRS’s rules for determining “fair market value” may also be applied.

2.  
The Definition of “New” Should Be Consistent with the Requirements for Out-of-State Facilities

The Committee proposes that resources that begin commercial operation on or after January 1, 2002, be considered “new” and thus eligible for SEPs.  This definition of “new” would be inconsistent with the statutory requirement for out-of-state facilities -- namely, that these facilities be “developed with guaranteed contracts to sell its generation to end use customers subject to the funding requirements of Section 381 …”
  Establishing the same treatment for in-state and out-of-state facilities will reduce the vulnerability of the RPS to a Commerce Clause challenge.  The Committee's proposed fixed 2002 date would enable a California facility built in 2002 to qualify for SEP payments when it begins selling to a California retailer many years later, while an out-of-state developer would face a stricter test.  We urge the Committee to revise the definition of “new” so that it parallels the Commission’s past rules, that is, that the facility be first placed in service after the auction date (or after the date that the SEP is awarded).  

3.
The Commission Should Work with Accounting System Vendors to Determine How to Track In-State Deliveries

The Report recommends (on p. 35) that the Energy Commission “work with the California ISO to determine the ability to verify whatever in-state delivery requirements are ultimately imposed.”  We urge the Commission to consult also with potential vendors of accounting systems, as they may have greater knowledge on this matter.  We note that the March 28, 2003, comments of APX, Inc., in Phase I of this proceeding explain how, as the administrator of New England’s tracking system, APX ensures that renewable energy is delivered into New England before it allows the renewable attributes from that power to be counted under state RPS requirements.  



Thank you for considering our views.  Please contact me if I can provide further information on any of our comments.
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�   “The Wind Energy Production Tax Credit:  A User’s Guide,” American Wind Energy Association, 1994, p. 17-19.  (Citing IRS Revenue Ruling 94-31, LTR 9417040, February 1, 1994:  “A facility also would qualify as originally placed in service even though it contains some used property, provided the fair market value of the used property is not more than 20 percent of the facility’s total value (the cost of the new property plus the value of the used property).”)


�   P.U. Code Section 383.5(d)(2)(B)(ii).  Similar language on the eligibility of out-of-state facilities is used in a recent amendment to SB 67, which is pending in the Legislature.
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