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Implementation of Renewables Portfolio Standard Legislation

Public Utilities Code Sections 381, 383.5, 399.11 through 399.15, and 445; 

SB 1038 and SB 1078

Implementation of Renewables Investment Plan Legislation 

PUC sections 381, 383.5, and 445

SB 1038



Background: 

On January 26th 2004 we received an e-mail notice from the CEC informing us that the “California Energy Commission’s Renewables Committee (Committee) is soliciting input on proposed draft guidelines for implementing California’s Renewables Portfolio Standard (RPS). The Committee will conduct a public hearing on February 5, 2004 to receive comments on the draft guidelines and requests written comments be submitted by February 9, 2004.”  Attached were the following files: 

1) A public notice for the hearing, including instructions for submitting comments. The Committee encourages parties to provide comments on the issues identified in Attachment A.

2) Renewables Portfolio Standard Eligibility Guidebook, draft - describes the proposed eligibility requirements for California’s RPS and Supplemental Energy Payments (SEPs). 

3) New Renewable Facilities Program Guidebook, draft - describes how to qualify for and receive SEPs from the New Renewable Facilities Program element of the Energy Commission’s Renewable Energy Program.

4) Overall Program Guidebook for the Renewable Energy Program, draft - This guidebook has been revised to include administration of the RPS.

The e-mail further informed us that “Most recipients of this e-mail will also receive a hard copy of the notice” and “that the hard copy mistakenly states that written comments are due January 30, 2004. The attached electronic version correctly shows that written comments are due February 9, 2004. We regret any confusion this may create.” It is our understanding that the Native Coalition for Medicine Lake Highlands Defense, who did not receive the January 26th e-mail notice, only received the written notice on January 30, 2004, five days before the Hearing.

These comments are submitted in a timely fashion as outlined in the above CEC e-mail.
 In addition, the Mount Shasta Bioregional Ecology Center has been able to participate somewhat in the RPS proceeding by submitting the following comments dated September 29, 2003, November 10, 2003, and by phone during the October 8, 2003 CEC Business Meeting. 
 As our September 29th comments outlined:

We did not receive the September 10, 2003 Notice of the September 29th 2003 Hearing of the California Energy Commission Committee on the Renewable Portfolio Standard [RPS] Phase II Implementation. No notice was received by e-mail or by U.S. mail despite our request made on August 22, 2003 for such Notice.  It is only by chance that we become aware today of the Hearing on the Committee’s Draft Decision for RPS Phase II Implementation issues [500 03 049 FD] which occurred today and it is too late to participate by teleconference. Our ability to comment on the Final Committee Draft Decision on the RPS Decision on Phase II Implementation Issues is limited by this lack of Notice. 

Our review of the three lengthy Guidebooks Drafts revealed that none of our previous recommendations were included. We will restate them here:

Our comments are focused on the issue of Eligibility:

a) Recommending implementing Public Utilities Code 383.5 -- preferential support for projects with tangible benefits to minority and low-income populations

b) Recommending avoiding certification of projects with a documented Environmental Justice impact– as set forth in Executive Order 12989 and defined as a disproportionate impact to a minority and low-income population 

c) Eliminating discrimination as defined under Title VI of the Civil Rights Act 

The Phase II Report outlined certification criteria that did not provide a preference to those renewable projects that would benefit minority populations as the CEC deferred this very important decision. Although the Report deemed it important to include other RPS certification criteria for projects, the CEC avoidance of this issue can be seen as a silent approval to those renewable projects that have documented Environmental Justice impacts. [See Publication 500 03 049 at page 2:  “the Committee has deferred consideration of the issue of whether it should provide preference to projects that provide tangible benefits to communities with a plurality of minority or low-income populations.”]. 

We believe that the criteria for eligibility, certification and Supplemental Energy Payments [SEPS] for renewable energy projects, as written in the Renewable and RPS Guidebooks, should contain provisions for the preferential support of projects that provide tangible benefits to communities with a plurality of minority or low-income populations. Any renewable project that had an Environmental Justice Impact would be ineligible under the Guidebooks criteria.  We ask for your strong support of renewable projects that do not destroy or degrade sacred lands or sacred sites of minority and low income populations; a position which would indicate that those in decision-making positions at the California Energy Commission are not discriminating against this population. 
The CEC has a legal provision [SB 1078 and SB 1038 codified in Public Utilities Code 383.5] that would allow the CEC to implement guidelines for projects that support minority and low-income populations. As it now stands, that language does not exist. And given the current criteria outlined in the Phase II Report and the Draft Guidebooks, this simply means that projects, like those at the Medicine Lake Highlands, would be eligible for certification and financial incentives that would ultimately facilitate the industrialization of the sacred Medicine Lake Highlands, despite the significant and disproportionate impacts to a minority low-income population, the Native Americans. 
  Without financial incentives, energy companies would not pursue projects, especially those where there is extreme controversy and lawsuits. 

Thus, let us be very clear that the decisions of the California Energy Commission as expressed in these Guidebooks on the eligibility, certification, and SEPS of renewable projects, will have far-reaching consequences. The California Energy Commission is well aware of two controversial geothermal projects that have documented Environmental Justice impacts that can not be mitigated. The Fourmile Hill and the Telephone Flat Geothermal Development Projects are the name of these two proposed geothermal development projects in the sacred Medicine Lake Highlands that have documented disproportionate impacts to Native Americans, that can not be mitigated, resulting in an Environmental Justice Impact, as defined by Executive Order 12989. These two geothermal projects are proposed by Calpine Corporation. 
 
The decisions of how the RPS will be implemented will determine which projects will be certified, which projects will receive substantial financial support, [and thus which energy projects receive renewable credits and power contracts to meet the RPS] and will determine whether cultural resources, sacred lands, and projects that have documented Environmental Justice impacts that can not be mitigated are brushed under the carpet in an effort to achieve an RPS standard at ‘all costs’ or whether there will be provisions that support these minority and low-income populations, their cultural ways, and their sacred lands. These decisions are not trivial, as they will determine whether Native Americans are free to practice their land based religions in any meaningful way. 

Despite the fact that we do not have the money and manpower to travel to Sacramento to meet with the California Energy Commission face-to face and participate in the workshops with you in an informal manner as the energy corporations can, we still ask and thank you for your consideration of our comments. We ask that you include provisions in the Guidebooks which would only allow certification, eligibility, and SEPS to those renewable projects that have a tangible benefit to minority and low-income projects, which means that those projects with Environmental Justice Impacts would be ineligible for CEC funding, certification, and eligibility. Your decision will ultimately determine whether places like the Medicine Lake Highlands would become a complex of industrial power plants or continue to be used by future generations as a sacred area for practicing traditional cultural ways.

Sincerely,

Peggy Risch

Peggy Risch

Environmental Research Associate

� We appreciate the 10-day e-mail notice since the U. S. mail notice only arrived on Friday January 30, 2004.


� We incorporate by reference those comments and the transcripts of the October 8th CEC Business Meeting and have attached our November 10th comments with this submission.


� We include in this record the July 10, 2003 letter from EarthJustice to Darcy Houcks, CEC legal council as well as numerous transcripts and written comments over the years from the Native Coalition of Medicine Lake Highlands Defense, the Pit River Tribe, and the Mount Shasta Bioregional Ecology Center on numerous CEC funding solicitations.


� Calpine Corporation was noticed and attended the Workshops on RPS implementation. The affected Pit River Tribe and the Native Coalition for Medicine Lake Highlands Defense were not noticed, despite their longstanding communications with the CEC on funding awards and solicitations. [See Final Committee Report (Pub No 500-03-049FD), Phase 2 Implementation Issues available on-line at: � HYPERLINK http://www.energy.ca.gov/portfolio/documents/index/html ��www.energy.ca.gov/portfolio/documents/index/html� Appendix A –Participants in the RPS implementation Proceeding. 
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