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On February 5, 2004, the California Energy Commission  (the “Commission”) held a hearing seeking comments from interested parties on three guidebooks prepared by the Commission’s Renewables Committee (the “Committee”) concerning the Commission’s Renewable Portfolio Standard (“RPS”) proceeding and Renewable Energy Program.  The guidebooks are:  (1) Renewables Portfolio Standard Eligibility Guidebook; (2) New Renewable Facilities Program Guidebook; and (3) Overall Program Guidebook for the Renewable Energy Program.  Taken together, these guidebooks comprise the Committee's recommendations to the Commission regarding proposed guidelines for implementing California’s RPS legislation. 


The Commission has provided a list of topics on which the Committee seeks public comments, and the comments submitted by Southern California Edison Company (“Edison”) therefore are organized in response to these topics.  In general, Southern California Edison Company (“Edison”) supports the guidelines set forth in the draft guidebooks.  Edison has not comments concerning a number of topics, and these comments are, therefore, limited to those aspects of the proposed implementation which, in Edison’s view, require clarification.    

1.
Eligibility For California’s Renewables Portfolio Standard Guidebook


At pages 15-16 of the Renewable Portfolio Standard Eligibility Guidebook, the Committee states:

Any facility operator interested in generating electricity for an IOU to count towards its RPS procurement must certify the facility with the Energy Commission. Electricity generation can not be counted towards meeting an RPS obligation until the facility is certified as a Renewable Supplier Eligible for the RPS or as a Renewable Supplier Eligible for the RPS and SEPs.

If an IOU procures electricity from a facility prior to certification, that energy may count towards the RPS obligation once the facility becomes certified and the facility shows that it was eligible at the time of the procurement. For example, procurement in 2001 through 2003 may count towards an IOU’s RPS obligation even though facilities were not RPS certified at the time of procurement. The electricity will not be considered eligible, however, and will not be counted towards meeting an RPS obligation, until the facility is certified. This applies to all facilities regardless of whether or not they previously registered with the Energy Commission’s Renewable Energy Program.

In applying for certification, the facility operator agrees to participate in the Energy Commission’s generation tracking system. For more information about the tracking system, refer to the section of this guidebook titled, “Interim Generation Tracking System.”

The generation from facilities certified as eligible for RPS may be claimed by the procuring IOU for purposes of establishing the IOU’s baseline, adjusting its baseline, or meeting its annual procurement requirements, depending on the eligibility requirements established by law. The generation from facilities certified as eligible for RPS and SEPs may qualify for SEP funding under the Energy Commission’s New Renewables Facilities Program. To receive SEPs, eligible facilities must satisfy the requirements specified in the Energy Commission’s New Renewables Facilities Program Guidebook, publication number 500-04-001D.

Emphasis supplied.  The methodology proposed by the Committee is highly problematic.  It provides existing renewable generators with an opportunity to hold the IOU hostage by delaying or refusing to apply for certification.  Indeed, it is possible that an existing renewable generator could simply refuse to apply for certification unless the IOU pays for the renewable attributes associated with the generator’s energy deliveries.  This is particularly troubling, given that the Public Utilities Commission (“PUC”) has adopted a penalty mechanism for utilities that are out of compliance with an annual procurement target (“APT”).  The Commission cannot, through the guise of implementing the RPS statute, develop a certification scheme which may effectively deprive an IOU of including resources which indisputably fit the statutory eligible renewable energy resource parameters toward its RPS procurement targets, simply because the developer chooses not to submit a certification application.  Such an implementation, and any penalties or sanctions which might be imposed as a result, would raise substantial legal questions.     


Second, the approach proposed by the Committee is administratively inconvenient for the Commission and for generators.  Under the proposed guideline, each generator would have to certify, and the Commission would be responsible for processing and managing potentially hundreds of certifications.  For purposes of administrative ease, it would be preferable to have the IOU submit a single document certifying every eligible generator.  Such a filing should be deemed presumptively valid; to the extent, however, that either Commission or other stakeholders are concerned about the accuracy of the submission, the filing could be subject to limited public comment prior to becoming effective.  


Edison proposes that the Commission permit IOUs to apply for certification of existing renewable generators.  The IOUs are well-positioned to apply for certification of such projects because they presently must ensure that existing renewable generators meet the requirements of PURPA by adhering to PUC-mandated efficiency monitoring programs for qualifying facilities.  This approach is more consistent with the original legislative intent than the process proposed by the Committee for existing renewable generators.  
2. Out of State Generators

The Committee also invited comment on whether the Commission should develop a listing of contract types with out-of-state generators that are allowable and those that are not.  


With respect to those contracts that are submitted by IOUs and approved by the PUC, the Commission should not have any opportunity to veto the PUC’s decision.  Once the PUC has approved of a contract between an IOU and a renewable generator, even if it is out of state, the Commission should merely implement the RPS program.  It seems unlikely that the PUC would approve any contract that did not provide for most of these parameters identified by the Committee.  

3. Hybrid Technologies and Biodiesel: 


In its comments on the Committee’s Report On Renewables Portfolio Standard Phase I Implementation, dated June 10, 2003, Edison stated that: 

Reliance on the regulations of the Federal Energy Regulatory Commission (“FERC”) implementing the Public Utility Regulatory Policies Act of 1978 (“PURPA”) is permissible and appropriate notwithstanding the provision in SB1078 Section 399.15(d) that expressly states that "the establishment of a renewables portfolio standard shall not constitute implementation by the commission of the federal Public Utility Regulatory Policies Act of 1978 (Public Law 95-617)."  In using such standards, however, the Commission should not do so in piecemeal fashion.  Specifically, if the Commission chooses to adopt the fossil fuel allowance provided by FERC’s regulations, it should adopt all of the FERC standards, including the restrictions limiting the use of fossil fuel (i.e., oil, natural gas, and coal) to the specific allowed uses under those regulations, unless otherwise allowed by an explicit FERC order, as follows:  (i) ignition, (ii) startup, (iii) testing, (iv) flame stabilization and control uses, (v) fuel required to prevent unanticipated equipment outages, and (vi) emergencies...(See 18 C.F.R. 292.204(b)(2)). Furthermore, in order to avoid later confusions and controversy, the Report should be revised to state that all energy produced by an eligible renewable resource, so long as it meets the fuel use standards established by PURPA and the FERC, will be included for all purposes of the RPS, including eligibility for PGC funding and credit towards utility compliance with RPS procurement goals.


Edison reiterates its prior comments.  Any proposal that would count less than the entire production for such a facility (i.e. meeting the above-quoted FERC criteria) toward the IOUs RPS obligation would raise serious legal questions. The Committee’s discussion at page 13 of the Renewables Portfolio Standard Eligibility Draft Guidebook appears to be limited to those resources that burn fossil fuels in excess of the above-quoted FERC criteria.    Edison does not oppose the Committee’s proposal for such projects.  The Commission should adopt different criteria for those projects that do not burn fossil fuels in accordance with the above-quoted FERC criteria  and those that do burn fossil fuels in accordance with the above-quoted FERC criteria.  For the latter, Edison proposes that all output should qualify as originating from an eligible renewable resource provided that the facility also meets the FERC criteria identified in the quoted section of Edison’s earlier comments.  

Also, the Commission should differentiate between hybrids and co-fired ERRs, as it will not be possible to separately meter output from co-fired ERRs.  In that regard, this section should be limited to hybrid technologies and would not be applicable to biodiesel as this technology is a co-fired technology.  As used here, Edison is defining a co-fired technology as one that uses a fuel mix of both renewable and fossil fuels such as biodiesel and certain biomass projects.

4. Certification Updates: 


Subject to Edison’s comments above concerning certification generally, Edison is not opposed to updating as proposed in the guidelines. 

5. Interim Generation Tracking System: 


Edison proposes that the data provided by the IOU be cross-referenced to other regulatory filings such as such as FERC Form 1. Edison also supports the April 1 reporting date.  Final annual data are not available until mid February.  Although earlier reporting is possible, use of final data would ensure fewer ambiguities and eliminate the need to update such filings shortly after they are made. 

6. Funding Allocation/ Caps: 

Adopting SEP caps, as discussed at page 8 of the New Renewable Facilities Program Draft Guidebook, would add confusion and complexity to an already complex solicitation process.  It is reasonable to assume that participants in an RPS solicitation will be willing to submit binding bids only on the condition that, if selected, they will receive their bid price.  If that price requires (or may reasonably be anticipated to require) support by PGC funding, then the participant will desire assurance that PGC funds will actually be available.
  SEP caps will create an incentive for participants to submit bids that are contingent on receipt of full SEP funding, effectively rendering such bids conditional until the Commission  removes the condition by awarding the full amount of necessary PGC funding.  As noted, this would introduce a layer of uncertainty and complexity into an already complex process.  


SEP caps should not be considered at all.  In principle, such a cap is contrary to the public policy considerations underlying of SB 1078 -- that procurement from renewable resources is required only if and to the extent that there is sufficient PGC funding to support the effort.  See, Pub. Util. Code Section 399.15(b)(4).   If SEP caps are implemented, however, both the Commission and the PUC should state affirmatively that IOUs will suffer no adverse consequences as a result.  Specifically, if the procuring IOU were to execute a contract with a participant that is subsequently approved by the PUC, but as to which the Commission subsequently did not award full PGC support, the IOU should be excused from any procurement obligation with respect to resulting shortfall, if any.  At the very least, under these circumstances, the IOU should be relieved of any adverse consequence of failing to meet its APT, including penalties.  As stated by the PUC “annual shortfalls in excess of 25% of APT would be permitted upon a demonstration of . . . [i]nadequate public goods funds to cover above-market renewable contract costs ….”  D.03-06-071, mimeo, at 49.

� If the PGC account is only funded for 10 years (at $135 million/year), then, for a 15-year or 20-year bid, the CEC must be willing to set sufficient funds aside from the total $1.35 billion in an escrow account to insure the ability to make encumbered payments in all contract years beyond year 10.   The CEC cannot anticipate or assume subsequent PGC funding in its accounting, for project lenders will protest such.   
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