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The California Wind Energy Association (“CalWEA”) offers the following comments on the Renewables Committee’s January 2004 “Renewables Portfolio Standard Eligibility Guidebook – Draft Guidebook.”  We appreciate the difficulty of the task of implementing the various statutes related to the RPS, and generally commend the Committee and staff on its work.  We do, however, offer a number of suggestions for making the Guidebooks more effective in carrying out the statutory requirements.  In particular, we believe the Guidebook’s requirements must be tightened up in several areas having to do with out-of-state generators and repowered facilities.  We also comment on SEP caps and the certification process.

A.
COMMENTS RELATING TO OUT-OF-STATE FACILITIES

1.
The Guidebook Must Be Revised to Require Out-of-State Facilities To Be Developed with Guaranteed Contracts to Sell Power to Customers of California’s Investor Owned Utilities 


On page 15 of the RPS Eligibility Guidebook, a “third category” of eligibility for out-of-state facilities is specified for facilities that are eligible for RPS only (not SEPs).  This category fails to include the requirement that the facility be “developed with guaranteed contracts to sell its power to end-users subject to the funding requirements of P.U. Code section 381 (i.e., end use customers of California IOUs).  The language of both SB 1078 and SB 67 necessitate that this requirement be included,
 as it is in the second category of eligibility on page 14.  


The practical effect of not making this change would be dramatic:  it would make eligible for the RPS all existing renewable resources outside the state of California.  The result could be the supplanting of new renewables development with existing, out-of-state resources.  Having been closely involved in the development of the legislative language, CalWEA can attest to the fact that its intent was to prevent such an outcome.

2.
The Guidebook Should Specify the Meaning of “Developed with Guaranteed Contracts to Sell . . .” 


With regard to the eligibility requirements for out-of-state generators in the second category on page 14 (and which should also pertain to the requirements in the third category), the Commission should explain what “developed with guaranteed contracts to sell” means.  In particular, the Commission should make clear that this requirement means that an out-of-state facility must have been built as a direct result of a contract to sell to end-use customers of a California IOU.  This meaning is clear from reading of the plain language and is consistent with the fact that out-of-state eligibility is set forth under the section of the law pertaining to new renewables facilities (P.U. Code section 383.5(d), now Public Resources Code 25743(a)).

3.
The Guidebook Should Reorganize the Eligibility Requirements for Out-of-State Generators 

The eligibility requirements for out-of-state facilities on pages 14 and 15 would be clearer if they first listed the requirements for RPS eligibility and then set forth the additional requirements for SEP eligibility.  

The section would be reorganized as follows.  The two categories of RPS eligibility would be the present first category and the second category of RPS and SEP eligibility, with second category modified to exclude items (c),(d) and (f) and to add those aspects within the third category of RPS-only eligibility that are not now included in the second category.  The present third category of RPS-only eligibility would be eliminated.  The SEP eligibility requirements would be items (c), (d) and (f) in the present second category of RPS and SEP eligibility.  This proposed modification is consistent with the fact that P.U. Code Section 399.16 (pertaining to out-of-state requirements) is additive to the requirements in 399.12.  The modification would also make clear that in-state delivery is required in all cases (presently this requirement is distinctly listed in the third category but not in the second, though it is contained in the paragraph following the second category).

4. SB 67 Requires In-State Delivery

We are perplexed by the Committee’s statement in hearing notice that “SB 67 may be construed as not imposing an in-state deliverability requirement” for RPS eligibility.  Senator Bowen responded to CalWEA’s request to make explicit the deliverability requirement that we had thought was implicit in SB 1078 by inserting the underlined words into P.U. Code section 399.16(b):  “[The out-of-state facility] is developed with guaranteed contracts to sell its generation, and demonstrates delivery of energy, to a retail seller or the Independent System Operator.”  We fail to see how the words “demonstrates delivery of energy” can be construed as anything but a deliverability requirement.
  Without such a requirement, Californians will end up paying for renewables while getting few of their many benefits.  We believe that such an outcome would undermine political and public support for the RPS.  A deliverability requirement will ensure that Californians get in-state air quality benefits from out-of-state facilities because those facilities will displace in-state fossil fuel generation with imported energy.

5.
The Details of the Deliverability Standard Should Be Specified 


CalWEA supports the delivery requirements that (despite the statement in the hearing notice) are set forth in the Draft Guidebook on pages 14 and 15.  However, the Commission must inform generators more precisely of what they need to do to demonstrate delivery.

CalWEA has reviewed the comments filed earlier this week by Ridgewood and generally endorses their proposed approach to a deliverability standard.  This type of standard has already been successfully implemented as part of NEPOOL’s generation tracking system.  Rather than recreate the wheel, the Renewables Committee should expeditiously seek comments on Ridgewood’s proposal and adopt a deliverability standard in the final Guidebook.

With a deliverability requirement, there would be no need to define the contract types that are allowable between out-of-state generators and retail sellers.  

B.
COMMENTS RELATING TO REPOWERS

1. The Requirements for Repower Eligibility, Using the Tax Records Methodology, Sets an Insufficient Standard 

The “Tax Records Methodology” sets a low standard for meeting SB 1038’s requirement that “the capital investment to repower the existing facility equals at least 80 percent of the value of the repowered facility.”  This outcome results from the combined effect of (a) establishing the value of the existing equipment in the repowered facility as its tax basis adjusted for depreciation, and (b) defining “prime generating equipment” for each technology so as to cover only a fraction of the entire facility (as a practical matter in the case of a wind repower, however, virtually 100% of the facility would be replaced).
  We believe that this result is inconsistent with the intent of SB 1038.  

Most used property (i.e., any facility old enough to be repowered) will have zero tax-depreciated value, while having substantial market value.  Therefore, once a facility satisfies the “prime generating equipment” standard, it is almost certain to meet the tax value test.
  That is, the tax test becomes superfluous.  Indeed, a relatively inexpensive piece of “prime generating equipment” could easily constitute more than 80 percent of the “repowered” facility’s total new value.  While the requirements for replacing “prime generating equipment” will ensure that a major capital investment is made, that investment may be insufficient to justify classifying the facility’s entire output as eligible for Supplemental Energy Payments.  

To justify SEPs, repowers should be “primarily new facilities,” to use the words of the Commission in the Phase II report.  To put all technologies on equal footing, one remedy would be to establish the value of the existing equipment in the repowered facility as the original tax basis declared to the IRS (but not adjusted for depreciation).  The original tax basis (which was the cost of the equipment many years ago) would be a reasonable proxy for today’s value (as inflation has likely increased the cost of new equipment).  (Note that this would be a standard similar to that under the Replacement Value Methodology.) Alternatively, the original tax basis could be discounted by no more than 50% to reflect physical depreciation.
  

These remedies would create a consistent standard among the different technologies since some technologies are depreciated much faster than other technologies, and since the repowering of different technologies inherently requires replacing different fractions of the entire facility.  

2. The Required Date for Repowers Should be Maintained

At the February 5 hearing, a stakeholder objected to the proposed requirement that prime generating equipment be replaced after January 1, 2002 (which is similar to the requirement that capital investments be made after January 1, 2002).  Rather, he argued, the repowered facility should be required to come on line after January 1, 2002.  This point is moot, if our understanding is correct that the IRS does not allow depreciation to be taken until the investment is put into service.  That is, the IRS’s definition of “in-service” should not differ from the “on-line” date of the facility, which would eliminate any distinction between the date of equipment replacement (or the date of capital investment) and the on-line date.

C.
COMMENTS ON OTHER ISSUES


1.
The Commission Should Reserve the Right to Impose SEP Caps


CalWEA supports the Committee’s proposal to evaluate the bids received in each solicitation and determine the need for caps at that time, prior to notifying the IOUs and selected bidders of the potential SEP for each bidder.  However, we believe that the Commission should impose caps only if the utilities appear to have failed to properly evaluate bids under the CPUC’s least-cost/best-fit rules.  (These rules should properly evaluate the different costs and values of each technology.)  In view of SCE’s extremely expensive proposed contract with TrueSolar, it would be reasonable for this Commission to retain some authority to limit SEP payments in the event that the CPUC serves as an insufficient check on the utilities. 

2. The Certification Process Outlined in Attachment A Is Reasonable

The Certification Process outlined in Attachment A to the Notice of Renewables Committee Hearing seems reasonable.  We note, however, that the baseline will be established based on 2001 procurements, such that the year “2001” should be changed to “2002” in the statement in 1.c., “procurement in 2001 through 2003 may count towards an IOU’s RPS obligation.” 



Thank you for considering our views.  Please contact me if I can provide further information on any of our comments.
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February 13, 2004 

�   SB 1078, P.U. Code section 399.12 (a)(1) defines an eligible renewable resource as a facility that meets the definition in section 383.5.  Section 383.5 (d)(2)(B)(ii) requires out-of-state facilities to be “developed with guaranteed contracts to sell…”  SB 67, section 399.16, reiterates this requirement. 


�   The need to require delivery of energy would not change with the unbundling of RECs and power.  RECs would be eligible for California’s RPS only if delivery of the associated power is demonstrated.  Such a requirement has been successfully implemented as part of the NEPOOL Generation Information System.


�   Though the guidelines do not include the turbine tower, pad, and electrical collection equipment in the definition of wind’s “prime generating equipment,” these components of the project are always replaced along with the turbine and blades.


�   Consider, for example, a facility owner that spends $100 million to repower under these guidelines.  If his facility is 6 years old, the value of the portions of the plant that were not replaced will have no tax value.  It is not hard to meet the 80% test:  $100m / [$100m+0] = 1 = 100%.


�   These options avoid the problems that the Commission perceived with CalWEA’s previous recommendation to use the fair market value of the used property. 
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