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February 13, 2004

California Energy Commission

Attn:  Docket Office

1516 Ninth Street, MS-4

Sacramento, CA  95814-5512

Dear Commission:


RE:
Independent Energy Producer’s Association Comments on the

Renewables Committee Hearing On February 5, 2004 re:  

Proposed Guidelines for Implementing California’s Renewables Portfolio Standard (RPS)



Docket Number 03-RPS-1078 and Docket No. 02-REN-1038

The Independent Energy Producers Association (IEP) appreciates the opportunity to comment on the California Energy Commission (Commission) Renewables Committee (Committee) proposed guidelines for implementing California’s Renewable Portfolio Standard (RPS).  The proposed guidelines were discussed by the Committee at Hearing on February 5, 2004.  

IEP represents a full range of renewable technologies, including biomass, geothermal, landfill gas, solar thermal, and wind energy producers.  We offer these written comments as supplement to the oral comments made at the Committee Hearings on February 5, 2004 related to this matter.  Those oral comments are incorporated by reference herein.

Overview
The California Renewable Portfolio Standards (RPS) likely is the most complicated RPS program in the country.  Currently, the Commission and the California Public Utilities Commission (CPUC) are working aggressively to complete the details of the implementation rules prescribed by SB 1078 and SB 1038.  Presuming neither commission is interested in undermining an open, public process; we are probably about 50% complete in the task at hand.  At the CPUC, the following very difficult and immensely important matters still need to be addressed in order to be compliant with SB 1078:  (1) determination of standard contract terms and conditions, (2) definition and application of “least-cost/best-fit” criteria; (3) determination of the initial market price referent (MPR) – although, IEP anticipates that the MPR may have to be re-evaluated on a continual basis as part of each utilities respective procurements to ensure compliance with SB 1078; and (4) finalization of the means to verify and track compliance.  Only this latter step is crucial to ensuring attainment of a 20 percent by 2017 standard.  The other activities, while unfortunately required by law, are essentially “noise” that can be used to delay timely and effective procurements or, alternatively, create incentives to seek to achieve RPS compliance in a less than open, transparent, and competitive auction process.

Ironically, the CPUC-jurisdictional load-serving entities appear to be well on their way to achieving the legislative mandate of 20 percen.  The Southern California Edison Company recently projected that in 2004 “it will exceed the 20% overall procurement target without any additional purchases under its interim renewable solicitation.”
  San Diego Gas and Electric is a number of years ahead of its obligation based on its expected Annual Procurement Target.  Pacific Gas and Electric Company, while still not creditworthy, may be the only entity seeking procurement in 2004 to meet its RPS procurement obligation.  This makes the on-going RPS work/workshops potentially a needless drain on parties’ time and resources.  While recognizing that the Commission and the CPUC have statutory prescriptions, we wonder whether the commission’s collective time and energy could be better spent.    All this work effort is potentially a diversion from what should be the essential purpose of the parties:  namely, ensuring that the means to attain RPS compliance is conducted in an open, transparent, and competitive manner.

Provided below are specific comments on the various matters addressed at the Committee Hearing.  First, IEP provides comments on the specific questions posed by the Committee in Attachment A to the Hearing Notice.  Second, IEP provides comments on the draft Guidebooks provided by the Committee.

I.
Comments on Hearing Notice, Attachment A:  Topics on Which the Renewables Committee Specifically Seeks Public Comment


IEP offers the following comments on the specific questions posed by the Committee in Attachment A to the Committee Hearing Notice.

Certification Process:    

a.
The Commission’s timeframe of a 10-day turn around for certification and pre-certification requests from facilities not requiring supplemental information is sound.  For those requiring supplemental information, IEP recommends amending the language to “up to” a 30-day turnaround.  It may be that these entities can provide the requisite information to substantiate their certification process so that the full 30 days are not required.

c.
Section (c) provides that electricity procured by an IOU prior to a facility’s certification may count towards the RPS obligation once the facility becomes certified.  As discussed in greater detail below, it may be the case that an otherwise eligible generator has no incentive to certify its output (e.g. an existing eligible renewable generator perfectly satisfied with selling indistinguishable energy and capacity to an IOU under a Standard Offer QF contract).  In this case, the purchasing utility would not be able to certify the generation as RPS compliant.  A means needs to be installed to ensure that eligible renewable generation may be certified by action of the load-serving entity (LSE) in situations where the generator fails to act.

Repower

The Committee has invited comments on how to provide more specificity to guide the determination of eligibility under the repower definition.  IEP supports the use of standard accounting principles and certified accounts/accounting practices.  IEP notes, however, that the proposed standard for when the repower investment is made (i.e. post January 1, 2002) unreasonably places repower investments on an inequitable plane when compared to investment in “new” resources.  As noted further below, this inequity seems misplaced and should be corrected.

Biomass

While directed by statute to ensure that the biomass fuel inputs meet certain specified criteria, the Commission must recognize that “biomass” fuel is of at least three distinct types.  For example, there is forest residue, agricultural residue, and urban waste residue.  While it is unclear that the proposed SEP reporting requirements will be triggered, as new biomass facilities may be unlikely, it is also true that the Commission must accout for the fact that urban waste residue creates a unique reporting problem:  it is very difficult if not impossible to identify exactly the source of origin of an urban waste stream used in a biomass facility.  Prior to establishing a stringent reporting requirement, the Commission needs to ascertain whether or not the unique nature of the biomass waste stream (particularly in the case of an urban waste stream where waste inputs are difficult to separate out by geographic region, etc.) will create a barrier to participation from an otherwise eligible resource.

Hydro

IEP supports the Committee’s approach to hydro.  The legislature has set a clear limit on the size of a hydro resource eligible for consideration as an “eligible renewable resource.”  That limit is 30 MWs.  Any addition, repower, or new facility such that the total facility’s capacity exceeds 30 MWs makes that facility ineligible.

SB 67 and SB 183 should not be eligible

The Committee has invited comments on whether the Energy Commission should develop a list of contract types with out-of-state generators that are allowable and those that are not.  The Commission should not be developing a list of contract types. Not only would the process of identifying a list of contract types be contentious and time-consuming, but it would be a never ending process as the marketplace is constantly changing and evolving such that the contracts will be forever changing and evolving.  Rather than develop a list of acceptable contract types, the Commission should focus on “deliverability” standards and criteria that provide a context in which to evaluate assertions of RPS compliance from out-of-state facilities/traders.

Hybrid Technologies and Biodiesel

The Committee has requested input on whether the 25% limitation on non-renewable fuel inputs should be applied to eligible biodiesel and hybrid renewable energy systems going forward.  The issue arises as to what energy (kWh) should count for purposes of RPS compliance.  This latter matter must be addressed in two parts.  The utilities ought to be able to count the entire output from a hybrid facility that is an “existing facility” (i.e. operational prior to 1996).  California has historically counted the entire output of renewable QF facilities as “renewable,” including any output fueled under the auspices of the 25% limitation.  While this methodology was employed in the absence of an RPS standard in California, the same “counting” approach should apply to help the utilities meet their baseline RPS requirements.   On a going forward basis, however, only that portion of the generation that is produced from a certified renewable input ought to count toward RPS compliance.  For example , while a new or repowered biodiesel facility using 25% natural gas to co-fire is eligible, only the 75% of the output (i.e. total output minus gas-fired portion) should be counted for RPS compliance purposes on a going-forward basis.

Regarding how to measure this output, IEP believes that energy used for purposes of meeting an RPS obligation must be measured accurately.  In most cases, that means applying settlement quality meter data.  For hybrid systems, it may be that a unit is unable to meter its eligible renewable energy separately.  Among other reasons, this phenomenon may derive from the CAISO rules that allow only one meter per generating unit.  

The potential for unsubstantiated and unverified claims of eligible renewable output/sales to end use customers is a tremendous problem that could undermine public confidence in the RPS program.  The Commission should require the hybrid generators or, alternatively, the LSE claiming hybrid generation as part of their RPS obligation to propose a means to verify and measure the output.  The proposed means should be subject to public scrutiny and comment.   In the absence of a trustworthy and acceptable means of identifying and verifying that portion of the total output that is derived from eligible renewable fuel inputs, no generation from hybrid units should be counted for purposes of RPS compliance.


II.
Comments on New Renewables Facilities Program:  Draft Guidebook

A.
Eligibility (p. 4).  Item #2 prescribes that a facility/facility owner must have a power purchase contract with a retail seller approved by the CPUC and that has resulted from a CPUC-approved RPS solicitation.  IEP infers from this language that the facility owner must have a signed power purchase contract.  As a practical matter, a facility owner is not likely to execute a contract with an eligible retail seller and then come to the Commission for a SEP award, unless the facility owner holds a contingent contract (i.e. contingent on receiving CEC SEP funds if otherwise available).  

Recommendation:  The language needs to be modified to recognize that the facility owner will not have a fully executed contract with the LSE until final CEC SEP determination is made or, alternatively, the faculty owner will hold a contingent contract with an appropriate “out” provision in the event that expected CEC SEP funding is unavailable.


B.
Multiple Awards (p. 6).   Presently, the language states that “…, facilities are only eligible for SEPs for the first 10 years of generation from their initial RPS contract(s).”  Some projects may ramp-up their generation over an initial timeframe to meet contractual obligations, phase-in of project expansions, etc.  Prospective bidders need to know exactly how and when SEP payments will occur in order to structure their bids effectively.  If the faculty developer plans to phase-in the development, they need to know the exact start- and end-date for SEP eligibility.  Importantly, recognize that a facility owner has no obligation to provide 100 percent of its output to a single retail seller under the RPS.  Rather, the output could go to multiple retail sellers under the RPS or, alternatively, a portion could be sold to an entity other than a retail seller subject to the RPS.  What the Commission must be concerned with is knowing the exact start date, the ending 10-year date, and the volumes sold to the retail seller during that period that are eligible for SEP payments.

Recommendation: Additional language needs to be added to provide guidance to prospective bidders that the 10-year SEP payment period is calculated from the initial delivery date of the first kWh of energy sold to the retail seller under the contract awarded to the faculty owner pursuant to the CPUC-approved RPS auction.    


C.
Caps (p. 8).  Presently, the language states “Any caps would be established during the Energy Commission’ 30-day evaluation period to determine the potential PGC award per winning bidder.” The presence of a Cap creates a contingency.  This is another one reason why the RPS contracts will have to be (1) contingent and/or (2) provide an “out” provision.  

Recommendation:   Ensure that RPS compliant contracts approved by the CPUC are contingent, pending final CEC SEP approvals.


D.
Generation Requirements (p. 8).    Presently, the language states “If the actual generation during those first three years averages less than 85 percent of the estimated generation for that three-year period, the Energy Commission will reduce the facility’s SEP award to reflect the amount of actual average annual generation.”  [Emphasis added]  


While under the proposed Guidelines the Commission has the authority to reduce a SEP award, the Commission must be cognizant (and describe to facility owners) what “the award” is.  How the Commission defines the SEP award is critically important.

For example, the award can be construed in terms of a gross amount of SEP funds (e.g. $1 million) over 10-years.  Alternatively, it can be construed as an incentive payment per kWh generated which is the way bidders will bid their projects.  If the Commission reduces a gross award from $1 million to $900.000 (as an example), yet retain the kWh payment mechanism, then the generator can continue to operate albeit the operations may be for nine years rather than 10 years.  However, if the reduction in the SEP award means a reduction in the kWh payment, then the generator may cease operation immediately as it may not be positioned to receive its full bid price for any period and thus cover its operational costs for any period.


In addition, the language “will reduce” fails to provide the CEC with the discretion to recognize the potential impact of “force majuere” events beyond the control of the generator that may contribute to a reduction in anticipated energy production. 

Recommendation:  Modify the language as follows:  “If the actual generation during those first three years averages less than 85 percent of the estimated generation for that three-year period, the Energy Commission may reduce the facility’s gross SEP award to reflect the amount of actual average annual generation.”  

III.
Renewables Portfolio Standard Eligibility Guidebook:  Draft Guidebook

A.
Outstanding Issues (p. 2)



1.
Renewable Energy Credit (REC) trading (p. 2):




Presently, the Guidebook states, “RECs incorporate all environmental attributes associated with the generation of electricity and should be transferred to the utility and then retired.” [Emphasis added]  This language raises two points.  First, the definition of the RECs continues to be worked out at the CPUC, particularly in the context of the standard terms and conditions of the RPS contracts.  The Commission here is pre-judging that outcome.  Importantly, IEP notes that the Commission has not proposed a definition of “all environmental attributes.”  Prior to including any such market sensitive language in the Guidebooks, the Commission needs to explore with stakeholder input the definition and meaning of this phrase.


Regarding the matter of retirements, the proposed language would prohibit a utility from over procuring renewables and then selling any excess to a third-party.  IEP can see no advantage to this type of prohibition, particularly given the ‘banking” provisions (as well as the tracking and verification program) that are provided in order to allow for excess collection or under-collection of eligible renewable energy.

Recommendation:  IEP recommends the following language change:

“RECs incorporate all environmental attributes transferred to a retail seller directly associated with the generation of electricity.”


B.
Eligibility Requirements (p. 4 ff).  



The eligibility requirements create a series of perverse outcomes from the perspective of (1) fostering more renewable generation and (2) reducing costs to ratepayers.  The perverse outcomes include the following:



1.
Perverse Outcome #1.   Certain types of “existing” facilities (e.g. geothermal, small hydro, MSW) are only eligible to increase a retail seller’s baseline.  They are not eligible (barring a repower) to help serve the retail seller’s annual procurement target (APT).  These restrictions continue when the generator loses its existing QF contract and enters the marketplace.  As a result, this set of generators only has one IOU buyer to buy its certified renewable power in California, namely the holder of its current contract.  If that IOU is not interested in entering into another, “follow-on” contract (for example, it has no “need”), then the generator cannot sell its energy to another IOU and have that generation help fulfill the APT.  While one might argue that the generation could help fill the new IOU’s baseline, the new IOU really has not incentive to increase its baseline with this new generation as it will still have to buy sufficient additional renewables from other sources to meet its APT.  This has the effect of needlessly harming the generator (by limiting its market opportunities) and potentially increasing costs to consumers as more expensive renewables may be purchased to fulfill the APT.  


2.
Perverse Outcome #2.  Only new generators (post 2002) qualify for SEP payments from the new account.  Due to the RPS bidding structures, this creates a perverse outcome that could needlessly increase the costs of RPS compliance and, hence, needlessly drain the Public Goods Charge funding mechanism.  For example, assume an “existing” generator, with an expired QF contract, bids into a utilities’ RPS auction.  The “existing” generator bids 6 cents/kWh.  The CPUC then announces that the applicable Market Price Referrent (MPR) is 5.5 cents/kWh.  The bid from the “existing” generator is above the market price referent, but the generator is ineligle for SEP payments.  Most likely, the project will close down as it will not have sufficient revenues to recover its costs (for purposes here, presume that the generator’s bid reflects his marginal cost to operate).    On the other hand, if a “new” generator bids into the same auction and bids a higher amount (assume 6.5 cents/kWh), it is eligible to receive SEP payments to cover its “going forward” costs.   If awarded a contract, the project will become operational with a significant portion of its cost covered by the SEP.  The overall effect of this structure:  the average cost of renewables to meet the RPS is higher than necessary; the PGC funds are drained more quickly than required; an existing eligible renewable generator reduces or shuts down production; and the likelihood of attaining full RPS compliance is diminished as PGC funds are drained.  

Recommendation:  Prior to the passage of SB 1078 and SB 1038, the Commission efficiently and effectively auctioned PGC funds to all generators competing for such funds.  The goal was to incent the most efficient and cost effective renewable generators (excluding generators operating under an existing contract) irrespective of operational on-line dates, distinctions between new, existing, repower, etc.    IEP recommends that the Commission consider whether this old, more equitable structure  can be woven into the fabric of the RPS auction process.


C.
Eligibility for Supplemental Energy Payments (p. 13)



Presently, the draft language states “A facility only qualifies as “repower” if the investments were made on or after the commercial operation date that distinguishes ‘new’ facilities.”  IEP notes, however, that the definition of eligibility for “new” is a function of when the “new” facility becomes operational and not when the investment in the new facility occurs.  Repowers should be treated equivalently, as they require nearly as much investment (80 percent change-out) as a new facility.  

Recommendation:  Modify the language for determining eligibility of “repower” facilities such that a repowered facility is treated equivalent to a “new” facility. 

 “A facility only qualifies as “repower” for purposes of SEP payment eligibility if the commercial operations of the repower facility occur on or after January 1, 2002.  .”  


D.
Eligibility of Out-of-State Facilities (p. 14)



Currently, an out-of-state facility is eligible if it meets all the specified requirements in any one of three categories.  Category “2” prescribes that an out-of-state facility may be deemed eligible if meets an interconnection requirement, if it has a guaranteed contract to sell to specified end-use customers, and if it meets certain requirements for participating in the Commission’s tracking and verification program.  In addition, however, the facility must meet two other standards to be eligible.  First, it must “not cause or contribute to any violation of a California environmental quality standard or requirement.”  Second, if the facility is located outside the United States, it must be “developed and operated in a manner that is protective of the environment as a similar facility located in California.”  


IEP notes that these two  environmental tests may be impossible to establish let alone meet.  What are the standards for determining compliance?  Which “environmental laws will apply:  air, water, land?  Which regulatory rules and regulations will apply:  CEC, CPUC, CARB, CIWMB, CEQA?  Who will make the determination of compliance (e.g. will the Commission dispatch employees to Canada to assess whether the facility is operated in an environmental manner similar to California).  

Recommendation:  Before the Commission imposes these two environmental tests, the Commission must prescribe how compliance may be met.  This should entail identifying (and defining) the standards and delineating the means of compliance.  


E.
Certification Process (p. 15)


The Commission must recognize that the RPS obligation appropriately has been placed on the load-serving entities (LSEs).  The LSEs are the entities that must certify their sales at retail as being RPS compliant.  The obligation does not fall on generators, although generators may have an interest in ensuring that the LSE meets its obligation through the appropriate tracking and verification mechanisms available to them.  This certification/verification obligation is very important when the Commission establishes its rules and protocols for certification.  [Note:  this issue also applies in the context of renewable generation tracking and certification.]


Currently, the draft guidebook states (at p. 15) “Any facility operator interested in generating electricity for an IOU to count toward its RPS procurement must certify the facility with the Energy Commission.  Electricity generation can not be counted towards meeting an RPS obligation until the facility is certified as a Renewable Supplier Eligible for the RPS or as a Renewable Supplier Eligible for the RPS and SEP.”  This statement misconstrues the relationship between the generator and the LSE, particularly if the generator is operating under an existing QF contract that is not eligible for SEP payments and/or may not receive any funding from the Commission from its Existing Renewable Account.  A facility not eligible for SEP payments or Existing Account payments (e.g. one that is selling all its energy and/or capacity to an IOU under an existing QF contract) may not have any incentive to certify its facility, particularly if the certification is viewed as solely a means for another party (i.e. the IOU) to verify its compliance with the RPS obligation.  

Recommendation.    Certification of eligible facilities should be design in such a manner as to allow the IOUs to include the energy output from a “certified eligible renewable resource” for purposes of RPS compliance.  This approach will not require a generator to act to ensure that the IOU’s are able to measure their energy purchases from QF resources that otherwise would be an eligible renewable resource.  Nor will it inadvertently punish the IOU by not counting the energy purchased and sold at retail, if a generator fails to act to become certified.


F.
Supplemental Instructions for Repowered Facilities (p. 22)


As noted above, presently the draft guidelines inappropriately place repowers and new resources on an inequitable plane:  investment in new facilities may be made prior to January 1, 2002 and investments in repowered facilities must be made after January 1, 2002.  This inequity does not appear to be grounded on any policy basis.  In the absence of any such justification, the investments in repowers (an 80% change-out of key equipment) and new facilities ought to be placed on similar basis.


Recommendation:  Modify the language on p. 22 as follows:

“1. Prime Generating Equipment:  The applicant must document that the facility’s prime generating equipment is new and the commercial output from the repowered facility was delivered after January 1, 2002.”

“2. Capital Investments:  The applicant must document that capital investments were made in a manner that directly contributed to the commercial operation of a repowered facility after January 1, 2002 that that contributes directly to the production of electricity for purposes of RPS compliance.”


Conclusion

IEP appreciates the opportunity to provide these comments.  We look forward to working with the Committee and staff to develop a useful set of RPS Guidebooks to guide the implementation of California’s RPS program.






Respectfully submitted






Steven Kelly






Policy Director

February 13, 2004

� “Report By Southern California Edison Company (U 388-E) Regarding 2003 Annual Procurement Target (dated February 2 2004).
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