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PROCEEDI NGS
1:37 p.m

PRESI DI NG COMM SSI ONER BOYD:  It's
al ready Tuesday, January 26th; my, ny. Excuse ne.

This is Scoping Order Status Conference
and it's being conducted by the Cormittee of the
Conmi ssion regardi ng the Genesis Sol ar Energy
Proj ect.

I want to wel come a new Conmmi ssioner to
this Committee. The last time we got together on
this subject, we had a different Conmi ssioner who
has since |eft the Comm ssion

Before we get into the details and
before I turn it over to our Hearing Oficer,

t hi nk we should go through the introductions. So
I'"m Ji mBoyd, the Presiding Menber of this
Conmi tt ee.

On the other end of the table we have
Commi ssi oner Robert Weisenmller, who is the
Associ ate Menber and has been here, what, five-six
days now, sonething |ike that, yeah. Anyway, but
Robert's sonmebody I've known for a long tine. To
his right is his advisor, Susannah Churchill

To ny left is ny advisor, Sarah M chael

And, in the mddle here, we have Ken
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Celli, the Hearing O ficer.

And | guess it's appropriate now to ask
the parties to introduce thenmselves. We'Il start
with the Applicant, M. Galati.

MR. GALATI: M nane is Scott Galati and
I'"mrepresenting Nextera.

MR, BUSA: And ny nane is Scott Busa.
I"'ma Director with Project Devel opnent for
Next era Energy.

MR HANDEL: Matt Handel, Vice-President
at Nextera Energy.

PRESI DI NG COW SSI ONER BOYD: And the
Staff?

MR MONOSM TH:  Hi, M ke Mnosnith,
Genesi s Project Manager here at the Conmi ssion.

MS. MAYER  Robin Mayer, Staff Counsel.

MS. HOLMES: Caryn Hol nes, Staff
Counsel .

PRESI DI NG COW SSI ONER BOYD:  And
I ntervenors?

MS. GULESSERI AN. Good afternoon, Tanya
Gul esserian with California Unions for Reliable
Ener gy.

PRESI DI NG COVWM SSI ONER BOYD: | don't

see M chael Boyd here. Do we have a phone
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connection to that? | didn't even ask.

HEARI NG OFFI CER CELLI: He did not cal

PRESI DI NG COVWM SSI ONER BOYD: Al l right.
So we have no one on the phone?

HEARI NG OFFI CER CELLI: Right. W have
peopl e on the phone, but they're no public nmenbers
and no Intervenors.

PRESI DI NG COVWM SSI ONER BOYD:  Ckay.
Vll, with that then | will turn the proceedi ngs
over to our Hearing Oficer, Ken Celli.

HEARI NG OFFI CER CELLI: Thank you,
Conmi ssi oner .

Just to see who else is in the room is
t here anyone here fromthe Bureau of Land
Managemnent ?

MS. SHAFFER: On the phone, Allison
Shaf fer, BLM Pal m Springs office.

HEARI NG OFFI CER CELLI: H Allison.

MS. SHAFFER: Good afternoon, everyone.

HEARI NG OFFI CER CELLI: Anyone fromthe
U S. FWs or the Bureau of Reclanmation or any ot her
federal agencies on the phone or present?

Seei ng none, any elected officials or

representatives fromthe State of California
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present? | don't see any.

Moj ave Desert Air Quality Managenent
District? Riverside County? The City of Blythe?
O any other boards or agencies?

Heari ng none, the Scoping Oder Status
Conference is sponsored by the Energy Comi ssion
toinformthe Coomittee, the parties, and the
conmuni ty about the project's progress to date and
to discuss |legal issues raised by the parties
briefs.

Notice of this Scoping Order was issued
-- rather, notice of this Scoping Oder Hearing
was i ssued on January 7th, 2009, served on al
parties, and posted on the Energy Conmi ssion
website. The Scoping Order Hearing was requested
by the Applicant at the Informational Hearing on
Decenber 20th, 2009, to discuss soil and water
i ssues affecting the design of the project, and by
way of a notion which was granted by the Committee
in the January 7th, 2009, Order

The Order required the parties to brief
the foll owi ng questions:

VWhat is the Commi ssion's policy on the
use of water for power plant cooling purposes;

what is the legal effect of the U S. Bureau of
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Recl amation's Accounting Surface Methodol ogy on
groundwat er punping in the Chuckawal | a Vall ey
Groundwat er Basin; what is the | egal standard for
i ncluding future projects in the cumul ative i npact
anal ysis under the California Environmental
Quality Act and the National Environnental Policy
Act; and does the Comm ssion have a policy of
conserving water use by projects that are not yet
i dentified.

Briefs were filed by the Applicant and
Genesi s Solar LLC, Energy Conmi ssion staff, and
I ntervenor CURE

We woul d proceed as follows: The
Applicant is the novant, so the Applicant will go
first. | would like to proceed one question at a
time in the order that we received them After
the Applicant goes, then we'll hear from Staff,
foll owed by CURE

The Conmittee has read the parties
briefs so there really is no need to restate every
single word in your brief, please. And in the
interest of tinme we ask that the parties get
quickly to the heart of the matter if you coul d,
pl ease.

Foll owi ng the conference, the Commttee
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wi Il hearing public comrent, and after the close
of the hearing the Conmittee will issue a witten
Deci si on.

So with that, Applicant, please.

MR, GALATI: First of all 1'd like to
thank the Committee. It's not lost on this
Applicant that over the holidays this Conmittee
convened very quickly to be able to resol ve these
i ssues, and we thank you very much for that as
well as we thank Staff and CURE for participating
SO we can get to a resolution

| guess I'd start out by why we are
here. W are here to answer very specific
guesti ons.

And | wanted to clear sonething up, |
think there's some confusion in the briefs. W
are not asking the Energy Conmi ssion Conmittee to
tell us today whether the Genesis Project can use
the water. We're not asking the Conmittee to tel
us anything or to adjudicate any single fact.

VWhat we're asking the Conmittee to do is to
articulate what the | egal standards are and define
the terms in the | egal standard so that we can
very specifically apply that legal standard to the

facts of the case. | just wanted to make sure
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that that was really clear

Second is the reason that we're here is
Staff has said that these issues are so
conplicated that it would be difficult to nove
t hrough the process and receive their funding.
woul d, | would ask you to consider that the answer
to these questions really affect every project,
whet her the project is dry cooling or not, because
every project is using ground water to sone
extent. And so the definition of a policy and how
that water should be used, the quality of that
wat er, how cunul ati ve inmpacts analysis should be
done, whether the accounting surface affects
everybody's use, | think these are -- it's
i mportant that we all understand that, from our
per spective, these are not things unique to the
Genesi s Project that should affect our timng

The first question that was asked is
just to articulate exactly what the Comm ssion's
water policy is. And | want to make a big
di stincti on between the Energy Conm ssion's
requi renent under CEQA to identify inpacts and
when |'mtal king about the policy I'mnot talking
about that at all. 1'monly talking about is

there a policy that you would apply as a LORS t hat

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Conmittee would have to nake a finding that
you conply with. The Environnental | npact

Anal ysis, both direct, indirect, and cumul ative
i npacts, we absolutely agree that that is a
separate analysis and it's fact-based. W are
asking for some gui dance on the law on what to
include in a Cunul ative Inmpact Analysis so that
we're all on the sane page.

But the first question here is what does
the Conmission's policy say. | can tell you that
we actually put in our brief a requested order. |
think that we answered the question. The policy
uses sone terns and those terns are defined.
Since the tine we wote our original brief there
was a State Water Resources Control Board letter
that was written in response to Staff's request.

The fundanental issue is what is fresh
wat er, because if you' re not using fresh water
then you conply with the policy. That's how we
interpret the policy. The policy says if you are
using fresh water -- we're only going to prove
that under certain circunstances, primarily the
showi ng of alternative technol ogies,
environnental Iy unsound and econonically

i nfeasi bl e standards. But if you are not using
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fresh water like, for exanple, reclaimwater,
there would be no need to go to that second step.

We believe that the definition of fresh
water, at |east as the Conmi ssion has applied it,
is identified in the Blythe One and Bl yt he Two
Projects. W believe that it is very clear in
Policy 7558, and we also believe that Staff relied
on that in the Beacon Project in which they were
all basing fresh water is not brackish water.
Bracki sh water is 1,000 TDS or hi gher.

Since that time, the Water Board
recently issued a letter that 7558, which we
beli eve is based on the Conmi ssion policy --
excuse ne, the Comm ssion policy is based on, is
that 7558 doesn't apply to ground water at all

So you're left with sort of a choice.
Do you rely on the Water Board's letter? If you
do, then the project that is using ground water
conplies with 7558 and, | would assert, conplies
with your policy. |If you do not rely on the Water
Board letter, then | would urge you, as | put in
our brief, to rely on the precedential decisions.
And when | say precedential decision, you didn't
adopt it under the Governnent Code.

But there's a very sinple thing that we
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10
do as lawyers. Wuldn't it be great if we found a
project that was a power plant that was using
ground water in the desert for cooling, and we did
that twice, we litigated those issues in front of
t he Conmi ssion both before the I EPR policy and
after the IEPR policy, and the result was that
that project conplied and the 1,000 TDS and
Staff's 3,000 TDS was rejected.

So |'mrem nded of the anal ogy,
Conmi ssi oner Weisenmller, that you said on
Friday. |If an Applicant wants to get through the
process and there's a choice between a door and a
wal |, choose a door. W thought we chose a door
We are using water that would be greater than
1,000 TDS. W thought we chose that door. It
appears that that door is shifting and we don't
think that's fair and we want you to articul ate
what it is. And we believe that adopting the
pl ai n | anguage of 7558 or relying on the State
Water Board letter that it doesn't apply at al
are the only two fair results.

Implicit in that question is the policy
that you adopted in 2003 deals with power plant
cooling. So we need sone guidance and Staff needs

some gui dance. Does that policy also apply to
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11
non-cool i ng purposes? And | would submit to you
that it doesn't and | can quote several exanples
of projects that are using very high quality water
for their makeup, high quality water for
construction, high quality water for irrigation
purposes, high quality water to augnent when they
have -- augnmenting their dry cooling.

So, again, | think that portion of your
deci sion would affect all projects, whether
they're dry cool ed or not.

Is that -- trying to keep it as brief as
possi bl e.

HEARI NG OFFI CER CELLI: Thank you.

MR, GALATI: Those are our primary main
poi nts and, rather than refute everything that
Staff says or CURE, | think that it would be
hel pful to hear fromthen and then open it up to
guestions on that point.

HEARI NG OFFI CER CELLI: Thank you,

M. Galati. Staff, please.

MS. HOLMES: Thank you. [It's on when
it's red? kay, thank you.

VWhat 1'd like to talk about here is the
anal ysis that the Conm ssion needs to undertake in

order to assess whether or not this project is, in
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12
fact, consistent with State Water Policy. As
Conmi ssi oner Boyd knows, who's been sitting on a
nunber of cases and has been involved in a numnber
of discussions in the past regarding water use, we
begin with the State Constitution which prohibits
wast e and unreasonabl e use, and encourages
conservation. That's the basis of the State Water
Pol i cy.

That policy has been interpreted and
i mpl enented by the State Board, by regi ona
boards, and by this Comm ssion in a nunber of
policies, policy decisions, and resol utions basin
pl ans, other types of planning docurments. It has
al so been inmplenented by the Legislature, which
has passed a nunber of statutes which encourage
conservation and di scourage waste and unreasonabl e
use of water.

Staff has al ways been concerned about
the use of water, particularly in a desert. CQur
concern is heightened as we enter our third year
of drought. Staff has never used a sinplistic
si ngl e-nunber test for determ ning whet her water
use is reasonable or not. This Conmi ssion has
never used a sinplistic nunerical test to

determ ne whet her water use is reasonable or not.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13
I will not go through the past Conm ssion cases
that were identified in our brief, but | believe
that a review of those cases will denmpnstrate that
t he Conmm ssion has al ways considered a
multiplicity of factors in assessing the, excuse
me, the reasonabl eness of water use.

In this case we were faced with al nost a
dozen sol ar projects that have cone in in the | ast
year and we notice that nobst of themeither
proposed to use recycled water for cooling or they
proposed to use dry cooling. Qur concern was
hei ghtened by the fact that it seens that the
various policies that the State Board has been
interpreted differently by different regiona
boards, and we wanted to seek some cl ear gui dance
as to how we should apply themin |light of the
nunber of cases that we have com ng before us at
this tinme.

We sought information and gui dance from
the State Board last fall. W received a letter
| ast week. That letter supports the Conm ssion's
approach of considering a variety of factors in
reaching a determ nati on about the reasonabl eness
of water use. Sonewhat surprisingly, at least to

me, the letter also stated that the | anguage that
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14
appears as the I EPR water policy was intended,
when that | anguage was adopted by the Board, to
apply only to surface water. G ound water, said
the Board, is covered by a different resolution
Resol uti on 8863, which directs regional boards to
identify ground and surface water quality --
excuse ne, quantities if the TDS | evel s are bel ow
3,000 milligrams per liter as potential rmunicipa
suppl i es.

If one were to incorporate the Board's
gui dance into the Conmi ssion's | EPR policy, you
woul d have two alternatives. One is to determ ne
the project's proposed, whether the project's
proposed use of ground water is conpatible with
State Water Policy by |ooking at Resol ution 8863,
ot her portions of Resolution 7558 that reference
wat er generally, and other |aws and policies that
both the legislature and the State Board have
adopted. The other alternative is to find that
Resol uti ons 7558 and 8863 are irrelevant to the
Commi ssion's decision, and that the Conm ssion
shoul dn't concern itself with the use of ground
water in any quantity or any quality.

| believe that the Applicant has adopted

the latter position; Staff has adopted the forner

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15
position. W believe that our position, in which
t he Conmi ssion considers a variety of factors in
assessi ng reasonabl eness of use, is consistent
with State Water Policy all the way fromthe
Constitution up to the letter that we received
fromthe State Board | ast week. W reconmend that
the Committee not grant the Applicant's order but
instead direct Staff to undertake an analysis
that's been consistent with past practices in
which we | ook at is there a conservation or offset
program In the Blythe case, in the Panoche case,
in the Starwood case, and the Sentinel case there
were water conservation and water offset prograns.

We woul d ask you to |l ook at the quantity
of water that's being used. 1In this case the
wat er, the anmount of water that's being used will
use ten tines as much water on a per-nmegawatt hour
basis as a project which uses dry cooling. W
woul d ask you to |l ook at the quality of water
that's being used. Although | think this issue is
sonething in flux, ny understanding is that the
Applicant is proposing to use water that's between
1,000 and 1,500 milligrams per liter TDS. That's
wel | below the 3,000 mlligrans per liter |eve

specified in Resolution 8863. W would ask you to
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| ook at conpeting uses, are there other projects
out there that may need to use water, are there
seeps and springs that support habitat for fish
and wildlife, are there wells that may be affected
by this project.

We woul d ask you to | ook at the
feasibility of alternatives, and | would point out
to you that with regard to M. Galati's |ast
coment on this issue we woul d not need to
undert ake an analysis of the feasibility of
alternatives if we were only considering the use
of water for dust suppression and for mrror
washi ng, those kinds of uses. W know that there
is an alternative available for cooling. W are
not aware of any alternatives that are avail able
for those other uses. So to the extent that this,
that this current proposal is extending the
schedule, it is inportant due to the fact that we
do know that we would need to do an alternatives
anal ysis to determ ne whether alternative cooling
technol ogi es are feasible. W would not need to
do that. That could be cut out of the analytica
process if this project were to be using dry
cool i ng.

And finally we | ook at the policy
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gui dance fromboth the regional and the State
Boards. As | said, we received a letter |ast week
fromthe State Board and | believe that it
supports the Commi ssion's past practice and the
Staff's past practice of considering a variety of
factors in assessing reasonabl eness of use. These
are factual determinations that need to be made at
the end of evidentiary hearings.

A schedul e that accommodates this
analysis will not be as quick as one which, as one
whi ch, as which -- excuse ne, let ne start over.

A schedul e that accompdates this analysis wll
not be as quick as one which does not, but it's
the nature of the project and its potentia
effects that dictate the | onger schedule that's
necessary for the Commi ssion to consider the
issues it needs to consider in reaching a
determ nati on about the project's use of water.

HEARI NG OFFI CER CELLI: Thank you. Any
guesti ons, Comm ssi oner?

PRESI DI NG COW SSI ONER BOYD: Not yet.

HEARI NG OFFI CER CELLI: Okay. And let's
hear from CURE, please

MS. GULESSERI AN:  Thank you. | want to

back up, start by backing up. The issues here
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today are strikingly simlar to the Water Board's
at the turn of the last century, standing from Los
Angel es' need for water in a sem-arid area. In
the latter half of the last century so nmuch ground
wat er had been punped to nmeet growt h needs that
Onens Val l ey springs and seeps dried up and
di sappeared, and ground water dependent vegetation
began to die.

It wasn't until 1997 that an agreenent
was reached to rewater the | ower Ownens River by
2003 in order to mtigate the extensive damage
that had occurred due to ground water punping in
the region. That deadline was not net and it took
another lawsuit in order to begin the flow of
water to the river to mtigate those inpacts.

It's undisputed that even today the
significant inmpacts fromthat ground water punping
remain in the region and that even with the
agreenment and rewatering of the river, the anount
of pumping continues at a higher rate than the
aquifer in that region is recharged.

Today, in 2010, the United States and
the State of California are taking actions to
reduce pollution that is responsible for globa

warm ng. One of these actions involves the
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devel opnent of renewabl e energy. But in doing so
we cannot forget that drought and water shortages
are due, in part, to global warm ng, and drought
and water shortages are predicted to increase over
t he com ng decades.

So, in permtting renewabl e energy
proj ects exacerbating drought and water shortages,
it would be a mistake to exacerbate drought and
wat er shortages and forget the reason why we are
here pernmitting renewabl e energy devel opment in
the first place. As Benjamn Franklin once said,
when the well is dry we learn the worth of water.
CURE urges the Conmittee to realize the worth of
wat er now, before the seeps dry up, the wells, the
rivers, and the springs run dry, and before ground
wat er dependent vegetation begins to disappear in
this region.

We have the benefit of technologically
feasi bl e neasures to conserve water and to
preserve water for other econom c uses and for our
natural environnent for future generations. This
is the context in which the questions posed by the
Conmittee shoul d be considered.

To address the first issue that is

before the Conmittee regardi ng the Comm ssion's
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policy on the use of water for power plant
cooling, CURE believes that there are a nunber of
state policies, laws, and regul ati ons governing
the use of water that conprise the Conmm ssion's
current policy on the use of water for power plant
cooling. The California Constitution prevents the
unreasonabl e -- prohibits the waste, unreasonabl e
use, or unreasonable nethod of use, or nethod of
di version of water. The Warren-Al quist Act,
Section 2500(H) pronmotes all feasible neans of
wat er conservation and all feasible neans, al
feasi bl e uses of alternative water supply sources.
That is part of the Conmission's policy. It is a
broad policy that applies to any water that is
proposed for use at a power plant.

The State Board's policy 7558 simlarly
has broad | anguage that we believe the Comi ssion
by law, conplies with. 1It's a broad |anguage set
forth in that policy, sets forth factors that are
considered in determ ning the unreasonable or
reasonabl eness of a particular use of water. It
conpares the proposed us to other present and
future needs for the water source, and it views
t hat proposed water source in the context of

alternative water sources that could be used for
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t he purpose, for that purpose.

There's language in the state policy in
bases two, for exanple, that with respect to
inland waters -- this is not inland fresh waters,
inland waters are all waters of the state, that
there are limted supply of these waters, and that
basi n pl anni ng has shown that there are no new
avai | abl e water sources in certain water basins.
These are factors that the Conm ssion woul d
consider in applying as policy to particul ar
proj ects.

Wth respect to ground water, the State
Board has recently clarified that its definition
of fresh inland waters in principle to, of its
policy does not apply to ground water unless that
wat er al so provides habitat for fish and wildlife.
So to a certain extent Policy 7558 has been
narrowed with respect to ground water to a certain
extent. O her provisions of the policy that speak
to inland waters still apply and still pronote
wat er conservation in the State of California.

The State Board has also clarified that
Pol i cy 8863 specifically speaks to both surface
and ground water, in that surface and ground

waters of the state are considered to be suitable
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or potentially suitable for nunicipal or donestic
wat er supplies. There are exceptions. Based on
t edi ous content, based on reasonabl e expectations
that the water nmay be used for nunicipal water
supplies, those factors that are even in Policy
8863 woul d be added to the policies and the
factors that are set forth in 7558 and the
Conmi ssion's own policy.

Wth respect to surface waters, Policy
7558 agai n has broad | anguage on water
conservation. It also sets forth an additiona
denonstration that Applicants nust neet when fresh
i nl and waters are proposed for power plant
cooling. W do not believe this narrows the
anal ysis of all the other factors that are set
forth in the Conmi ssion's policies and state water
laws in the State Constitution. W believe it is
an added denonstration that nust be net when fresh
inland water is proposed for cooling purposes.
And we are all famliar with that added
denpnstration that nust be net because it is set
forth in both the 2003 I EPR and Policy 7558, which
states that the use of fresh inland waters for
power plant cooling will only be approved when

it's denonstrated that the only alternative water
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supply source and alternative cooling technol ogi es
are shown to be environnentally undesirable or
econom cal Iy unsound. Excuse nme. W do not
believe this is a limtation on the anal ysis that
nmust be conducted for either fresh water or
surface ground water in any circunstance.

We agree with Staff regarding its
articulation of the factors that the Comm ssion
considers in evaluating the use of water for
cooling purposes. W do believe, however, that
the alternatives analysis that is required under
the Warren- Al qui st Act and CEQA woul d need to be
appl i ed even when ground water that exceeds a
particular TDS | evel is proposed for power plant
cool i ng.

I think I"'mtrying to understand a point
that was just nade by Caryn Hol nes regardi ng that
t hey woul d not need to undertake a feasibility of
alternatives analysis, it was for construction
And based on the | anguage of the Warren- Al qui st
Act that, and CEQA that the Comm ssion considers
all feasible means of water conservation and al
feasi bl e uses of alternative water supplies, that
alimtation that woul d not require an analysis of

ground water for construction would not be
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correct.

Those are ny initial coments on the
first question presented. Thank you.

HEARI NG OFFI CER CELLI: Thank you.

Conmi ssi on Boyd, did you have any questions of any
of the parties on this first issue?

PRESI DI NG COW SSI ONER BOYD:  Question
for the Applicant. Although this is not a nmatter
of law, I'mkind of curious to hear fromyou again
why you did not incorporate dry cooling.

MR, GALATI: Economically it is clearly
better to not do dry cooling and so what we did is
we chose an alternative way that we believed to
conply with that water policy, simlar to
Appl i cants who have choosed to recl aimwater and,
| believe, simlar to Applicants who chose ot her
bracki sh waters.

Sol will tell you it is not uncommn to
be in a pre-filing neeting and hear directly,
directly in pre-filing nmeetings that the way to
conply with the policy is to dry cool, reclaim
wat er, or find degraded ground water. W found
degraded ground water. And from our perspective
is it was never a choice to dry cool or don't get

your permt. The policy doesn't say that and
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Staff has never applied that, and the Commi ssion
has never consistently applied that.

So we're here now, but that's the
reason.

PRESI DI NG COW SSI ONER BOYD: Ckay. One
reason for the question, you're in the
nei ghbor hood of projects, all of whom are using
dry cool i ng.

MR GALATI: That is correct. And,
Conmi ssi oner Boyd, you know | represent a couple
of those projects and | can tell you that people
choose to conply with that policy in which, the
ways they think they conmply with that policy. |
think that you would have, | think it would be a
much nore stark contrast if the Applicant were
trying to use water of 100 TDS or potable water
for cooling conpared to a dry cooled plant. But
there are projects here at the Energy Conmi ssion
t hat have been approved in the past, as well as
using reclaimed water. That's another way to
conply.

So | think that's the best | can do to
answer your question.

PRESI DI NG COW SSI ONER BOYD:  Yeah, |

know it's not a matter of law, but it's just a
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matter of fact that | wanted to understand. Thank
you.

HEARI NG OFFI CER CELLI: Sorry. | had
sone questions. | wanted to hear what is the
Applicant's take on the letter fromthe State
Wat er Board where they say that the priorities of
7558 do not include ground water.

MR GALATI: Well, at the risk of
besi des, you know, nmking the dias angry, | have
held that for a very long tinme and argued that in
the 2003 I EPR proceedings. And if the Water Board
had seen fit to wite that letter then, nmaybe we
could have clarified in the | EPR what that neant.

So I'Il answer your question this way,
isif yourely on the letter then our use of
ground water conplies with that policy. | also
will tell you that | believe that 7558 is the
Water Board's interpretation of waste and
unr easonabl e use under the Constitution. If you
do not rely on that letter and believe that it is
t he opinion of an Executive Director and it is not
the law, then | would urge you to read 7558. And
7558 very specifically sets forth the hierarchy of
water that is fresh water and water that is not

fresh water. And this Applicant chose to use
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water that is not fresh water and, therefore,
woul d conply with the policy because it is using
bracki sh water.

So fromny perspective, the analysis is
relatively sinple. W are either using fresh
wat er subject to the policy, or we are not. If we
are using fresh water subject to the policy, then
there needs to be a standard that's clear so we
understand what fresh water is. W proposed that
standard. We thought it was based on past cases
and past applications.

If the Water Board -- but | disagree
with Ms. Hol mes whol eheartedly that this letter
supports increasing TDS 3,000 for ground water.

It clearly says if you're going to possibly raise
the standard for brackish water, that that applies
to surface waters only. So in nmy mind the choice
is this: it either does not apply and therefore we
conplied with that policy; or it does apply and
you shoul d use 1,000 as the standard.

But I'd also Iike to just expand upon
we're tal king about this policy and we're talking
about Article Il of the Constitution. Everything
that Staff brought up and, in fact, everything

that CURE brought up is an appropriate CEQA
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analysis. W're not saying don't do the analysis
to see if there's inpacts, don't do the analysis
to see if it's a bad use of water because you hurt
a nei ghbor, don't use this inpact because it's a
drought condition and, therefore, we're
contributing to something bad. That is an
appropriate level of inquiry under CEQA. But to
say the policy prohibits this use, you can't veer
away fromthe plain | anguage of the policy.

That's all we're asking to do, is to
articulate that policy. W believe that under
that policy if we're not using fresh water there
is no requirenent under that policy to do the
detail ed, econonically infeasible, environmentally
unsound analysis that Staff is talking about. And
if they feel the need to do a dry cooling
analysis, it should be only upon eval uating our
project and determning that there are significant
i npacts to ground water, that you would then | ook
at feasible alternatives to reduce those inpacts.

HEARI NG OFFI CER CELLI: Staff, your
response, please?

M5. HOLMES: Staff believes that the
State Board |etter does, in fact, support

Conmi ssion practice on the Staff position. The
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State Board |letter says that principle two applies
to surface water. Principle two is what the
Conmi ssion took verbatimand incorporated into the
2003 IEPR as its water policy.

So you're left with two alternatives.
If you're going to treat the State Board letter
interpretation consistent with your interpretation
of the policy, you're left with two alternatives.
You can say that you | ook el sewhere in state |aw,
Wat er Board resolutions, the Constitution, for
what is State Water Policy and what to eval uate
when you' re determ ning whether a project's use of
water is reasonable. O you can take the
Applicant's position, which is 7558 and 8863 don't
apply. In fact, if you take their position
literally, that means that there is no State Water
Policy that you need to consider when you're
evaluating this project's ground water use.

There is no reason to distinguish
bet ween fresh and brackish, as M. Gal ati
indicated. Hi s interpretation would result
logically in a conclusion that this Comi ssion
shoul d not be | ooking at ground water use at all
and | don't think that's a position that this

Conmi ssion wants to adopt.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

I'"d also like to point out that it is
very difficult to understand how the Commi ssion
could determ ne whether a use is waste or
unr easonabl e wi thout | ooking at site-specific
factors. How do you determnmi ne whether use is
unr easonabl e unl ess you know what the, unless you
know how much water is out there relative to other
users? How do you know whet her you can, whet her
or not it's waste or unreasonabl e use without
knowi ng what the conpeting uses are? | don't
under st and how t he Comm ssion can meke that
determ nation. | don't think that such an
approach is consistent with the Comm ssion's past
interpretation of State Water Policy, and | don't

think it's consistent with the State Board's

letter.

HEARI NG OFFI CER CELLI: CURE?

MS. GULESSERI AN: | don't have anyt hing
to add. | agree with what Staff just said.

HEARI NG OFFI CER CELLI: Very good. Then
let's nove on to the next question, which was
having to do with the accounting surface
nmet hodol ogy.

MR, GALATI: If you notice, our brief

deal s with whet her the accounting surface should
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be applied to this project as what the Comi ssion
normally calls a LORS. But the Conmi ssion needs
to make two findings: does the project have any
i npacts under CEQA and are they mtigated or
alternatives avail able; or two, does the project
conply with all the | aws, ordi nances, regul ations,
and standards.

And so | assert to you that this issue
has been put to bed soundly twice and |I'm confused
as to why we're doing it again. In 2001 -- well,
as the decision points out, so that |'m not
i ntroducing facts into this record, but as the
deci si on of 2001 Bl ythe and Bl ythe Two point out,

t he Bureau of Reclamation has, under the Suprene
Court decree and under its authorizing statutes to
regul ate Col orado River water, has sought to
develop a policy to regulate water that really is
Col orado River water but m ght be punping froma
well. Soit's a very sinple question and naybe a
conpl ex answer.

The sinple question is if you drill a
wel | right on the bank of the Colorado River, are
you using California ground water or are you using
Col orado River water. And the Suprene Court said

that the Bureau has the right to regulate. |If
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they can prove that there is a nmain stream or
there's a replacenent, you're actually punping
water fromthe main stream of the Col orado River.

So the Bureau adopted a net hodol ogy
call ed the accounting surface, and the accounting
surface attenpted to do that. But the accounting
surface went very far outside of the flood plain
of the Colorado River and went as nuch as 90 mles
away fromthe Col orado River, and what happened is
they don't have the ability to regulate that. And
so they actually proposed it as a |law, they
proposed to adopt 43 CFR 415, and this was a
cul mnation of 20 years of trying to wangle with
how to regul ate those people that, quite honestly,
were putting their wells hundreds of feet fromthe
Col orado River, not 90 niles fromthe Col orado
Ri ver. And what happened is that regulation did
not have enough support and they withdrew it.

So in 2001 that regulation wasn't even
proposed, but the accounting surface nethodol ogy
was exactly the sane as it is today. And the
Conmi ssion hear testinony on that point fromthe
Bureau, they heard testinmny fromthe Col orado
Ri ver Board, they heard testinony and witten

docunentation from MAD, Palo Verde Irrigation
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District, Coachella Valley Irrigation District,
fromexperts in the field, and what they
ultimately concluded was that the accounting
surface was not a LORS that they were going to
apply because it was not a | aw.

VWhat the Applicant did in that
particul ar case, being nmuch, much closer to the
river, had decided to adopt a water conservation
of fset program which the Bureau said if we ever
adopt this lawin the future, that will give you
sone protection. That is the only reason that
t hat water conservation offset program was
proposed, both in Blythe One and Bl ythe Two, and
let's be very clear about that. It wasn't to
mtigate inpacts and it wasn't to conply with this
policy. It was to provide sone kind of protection
shoul d that policy ever be proposed. And it was
proposed, and it was w t hdrawn.

| think that this is very simlar to two
t hi ngs: applying the law from one place to another
when they don't have any jurisdiction. This is
California ground water. Staff says that they're
concerned that sone day there would be | aw that
then stops the project fromusing the water.

Well, that would stop every project from using
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wat er, whether it's dry cooled or not. That
analysis is exactly the same for every single
project and shouldn't be a reason to delay the
CGenesi s Project.

Second, | would articulate to you that
that would be a taking and while | don't want to
get into the Constitutional provisions of that, |
don't believe that you can take private property
ri ght that way.

The Conmission's Staff is trying to
protect us fromthe future policy. | don't think
that's their job, | don't think that we need that.
Applicant's take risks the way they take risk and
it just sinply is not a |aw or any nethodol ogy
that's been approved that you should apply to the
project. And | urge you to read the record in
Bl ythe One and Bl ythe Two where it was litigated
twi ce and very thoroughly, and both tines the
concl usion was that the accounting surface, even
t hough that project was far closer and arguably in
the Colorado River flood plain, did not apply.

So we urge you to say it doesn't apply.
We al so urge you to say because it doesn't apply
it shouldn't formsome basis, sone fictitious

basis for accumrul ative inpact. Accunmulative
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i npact anal ysis, the significance threshold shoul d
be sonething different. Thank you.

HEARI NG OFFI CER CELLI: Staff, please?

M5. MAYER  Good afternoon
Conmmi ssi oner s.

For Staff the issue is not whether
there's a current regulation pronul gated by the
BOR. The issue is one of reliability. Section
1743 of Conmi ssion Regul ations requires Staff to
reviewreliability over the life of the proposed
project, which in this case is 30 years. The
regul ation says "Staff shall consult with other
agencies with special expertise or interest in
reliability matters,"” in this case the BOR
"Staff may reconmend additional measures which are
econom cally and technically feasible to ensure
reliabl e operation, and those results shall be
presented and consi dered at evidentiary hearings
pursuant to Section 7248."

VWhat happened here is that the BLM the
U.S. BOR and the Colorado River -- California
Col orado River Board all expressed concern in an
i nteragency nmeeting that this rmuch water punping
woul d eventually reach Col orado, reach water to be

repl aced, it would be replaced by Col orado River
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water. The BOR was very blunt and to the point
and said it would be, if such a thing happened and
the water was taken illegally it would be forced
to shut down the project.

BOR, and as an aside, the regul ation,

t hough not effective now, is definitely in the
BOR s plans. They plan within the next two years
to specifically apply the accounting surface

nmet hodol ogy to wel|ls proposed to be used by
Genesi s.

Last, regardl ess of the stake of BOR
regul ations, Staff sinply can't ignore potentially
significant inmpacts on the resource with regard to
accunul ative effects. Right now this nethodol ogy,
t he USGS Geol ogi cal Survey, the accounting surface
net hodol ogy is the best description we have about
the interaction between the aquifer water and the
Col orado River water. The Applicant is not only
asking to ignore the nethodol ogy, but is asking us
to not conmuni cate with BOR about the nethodol ogy,
and Staff respectfully requested ne to deny this
order as inappropriate.

HEARI NG OFFI CER CELLI: Ms. Gul esserian?

MS. GULESSERIAN. M. Gl ati has posed a

guesti on on whet her the accounting surface
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net hodol ogy constitutes LORS. And the question
posed by the Commttee is different. It is the
| egal effect of Reclamation's accounting surface
net hodol ogy on ground water punping in the region
This is a different question.

Whet her or not the accounting surface
net hodol ogy constitutes LORS under the Warren-
Al qui st Act, the Conmi ssion nust determn ne whether
the project conplies with all federal laws, with
t he Boul der Canyon Project Act, the Consolidated
Decree of the U S. Suprenme Court in Arizona vs.
California, such a project would not be unlawfully
usi ng Col orado River water through the project's
ground wat er punping.

The Applicant stated just now that
Recl anati on doesn't have the ability to regul ate
that punping and it's effects on the Col orado
River. | have reviewed the U S. Suprenme Court
Decree and the Boul der Canyon Project Act, and
bel i eve that Recl amation does have jurisdiction.
I've looked in the briefs to find a cite for what
was just said, but there is no jurisdiction to
regul ate that ground punping and | don't see any
authority for that statenent.

Regar dl ess, the Conmi ssion mnust
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det erm ne whether the project would unlawfully use
Col orado River water under federal statutes and
t he Consent Decree. The Conmi ssion must al so
det erm ne whether the project's ground water
punpi ng woul d result in potentially significant
i npact on the Col orado River water under the
California Environmental Quality Act. And finally
t he Conmi ssion must al so ensure that over the 30-
year |icense the project, punmping 1,644 acre feet
per year -- it's an estimate -- punping woul d not
result in significant inpacts or require a
contract with Reclamation such that the wells
could be shut down or, hence, whether the proposed
ground water punping is an unreliable source of
wat er .

The net hodol ogy is Reclamation's current
net hod for determ ning unlawful use and it is
based, it is a tool that has been based on years
of experience at the Reclamation, at Recl anmation
for evaluating this particul ar inpact, whether you
beli eve the inpact is under CEQA or whether the
inmpact is a violation of the, any federal |aws or
the Consent Decree. It is a tool used for
anal yzing the particul ar inpact.

We woul d urge you to deny the
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Applicant's request that the | egal effect of the
accounting nmethodology is that it does not apply.
And we'd al so urge you to deny their request that
the threshold for doing an analysis of the inpact
shoul d be sonmething different. That is a factua

i ssue that woul d be the proper subject of

testinmony and evidentiary hearings. Thank you.

HEARI NG OFFI CER CELLI: Thank you. So

first, Conm ssioner Boyd, do you have any
guestions of any of the parties?

HEARI NG OFFI CER CELLI: 1'Il hold ny
questions. | have |lots of questions.

HEARI NG OFFI CER CELLI: Conmi ssi oner
Wi senmi | | er?

MR, VEI SENM LLER:  1'I1l hold mny
guestions, too.

HEARI NG OFFI CER CELLI: And so | have
several questions, too. First question, so do
understand, Applicant, that it's your position
that the federal, there is no federal jurisdiction
over California ground water whatsoever?

MR, GALATI: Yes.

HEARI NG OFFI CER CELLI: Okay. And,
Staff, is that your position?

M5. MAYER  No.
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HEARI NG OFFI CER CELLI: Ckay. Your
nm crophone, ma' am

M5. MAYER  Sorry. This particular
guestion focused on the accounting surface
nmet hodol ogy, but the law of the river is
extensively discussed in Blythe Two and the PSA
And we have asked the BOR for specific
determi nati on about whether it does have
jurisdiction absent this regulation. W have not
heard specifically back yet, but | would say it's
extremely |ikely.

HEARI NG OFFI CER CELLI: That they do
have jurisdiction?

MS. MAYER  That they have jurisdiction
based on | aw of the river, based on the case |aw

HEARI NG OFFI CER CELLI: GCkay. And,
CURE, what's your position on that question?

MS. GULESSERI AN:  That (i ndiscernible)
about that jurisdiction? That Reclamation does
have jurisdiction over water that is being --
actually I can, let ne just look for sone
(i ndi scernible).

HEARI NG OFFI CER CELLI: Let ne ask you
this. Is it that --

M5. GULESSERI AN:  Yes.
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HEARI NG OFFI CER CELLI: -- the
jurisdiction -- okay. A reach of the jurisdiction
is that surface waters of the river can be, are
bei ng essentially punped into the ground water by
the ground water users -- this is what I'mtrying
to figure out here -- such that there is no
jurisdiction but this is how they acquire
jurisdiction. Mybe |I'mnot saying this very
wel | .

In other words, | think all parties
agree that the federal governnent has jurisdiction
on the rivers and streans of the United States.
And there's some question as to whether that
jurisdiction reaches the ground water. And what |
want to know, if there's any other means by which
the jurisdiction can get to that ground water
besi des the punping of the Colorado River in this
i nstance.

MS. GULESSERI AN: A lot of --

MS. MAYER:  Sorry.

M5. GULESSERI AN No.

HEARI NG OFFI CER CELLI: Ckay.

M5. GULESSERI AN:  Where our concern is
when it touches Col orado River water or it touches

wat er that woul d be replaced by Col orado River
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wat er .

HEARI NG OFFI CER CELLI: Thank you. |
just needed sone clarification on that. Yeah, |
just want to e-nmail if Caryn had any--

MS. GULESSERI AN:  Yes, just a
clarification that it would be applicable to
punpi ng water that originates fromthe Col orado
Ri ver or pumping water that may be replaced in the
under | yi ng aqui fer by Col orado River water, such
that the punping on the project site draws in
water fromthe Col orado River through the aquifer.
That woul d al so be an unl awful use.

PRESI DI NG COW SSI ONER BOYD: Are there
hydr ol ogi ¢ studies that make that point in this
area?

MS. GULESSERI AN:  That woul d be a
guestion of fact that is under evaluation

M5. MAYER  Again, | would say that BOR
was pretty blunt that it could happen over the
life of the project; not inmediately, but over the
life of the project.

M5. HOLMES: | think that the answer to
that question is that is what the accounting
surface is. That is USGS s conclusion as a result

of a nunber of years of study and efforts to
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identify at what point do you start running into
water that will replace Colorado River water. And
so that is what the accounting surface is.

HEARI NG OFFI CER CELLI: Pl ease
M. Galati

MR, GALATI: Thank you. When | said no,
it is because water that is being replaced is not
California ground water. Wen it becones
California ground water, that is going to regul ate
it under California ground water |aw.

The citation for do they have the
ability to regulate is absolutely correct. They
do have the ability to regul ate when you are
punping water that is either replaced by or part
of the main stream of the Col orado River. But the
evi dence, unless there's evidence brought
different, again |ook at Blythe One and Bl ythe
Two, that the Bureau throughout the entire tine
it's had that authority has regul ated one well in
the entire valley. So you guys have been to
Bl yt he, you've seen the Palo Verde Irrigation
District and you've seen the nunber of wells out
there. There are thousands of wells out there and
t hey have never regulated it. |In fact, what they

did is propose a regulation to allowthemto
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extend by sone nethod beyond what is clearly being
repl aced by. That is the accounting surface.

I will also point out that this
accounting surface that everybody believed is such
a great nodel is the exact same nodel that we
proposed to nmodel our ground water inpacts forward
to the Energy Commi ssion that was unacceptabl e
because it was two-di nensional, not appropriate,
and we had to go out and drill wells so that we
could get data so Staff could eval uate inpacts.
The accounting surface is a sinplistic nmethodol ogy
by which the Bureau sought to extend its
regul ati on outside of its normal boundaries, and
until adopted is not applicable.

The Forest Service has no jurisdiction
over this land. W're not asking them we're not
violating the | aw by not coordinating with the
Forest Service

The project is in the Myjave Desert. W
don't coordinate with the South Coast Air Quality
Managenent District. It is the sane thing.

Now, if you look at Blythe One and
Bl yt he Two, and those projects were punpi ng 3, 000
acre feet, there is a very detail ed anal ysis about

how long it would take to take a nol ecul e of water
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hydrol ogi cal ly connected. It is an undisputed
fact that this project is at least 15 niles
farther away fromthe river

So this idea that this is so, we're so
nervous about punping Col orado River water is
sonething that is not relevant to this project or
any of the projects in the Chuckawal | a Vall ey
Basin. There is no legal effect for this
accounting surface, both as a LORS, and it would
make no sense to use it as a standard for
cunul ative inpacts.

HEARI NG OFFI CER CELLI: Can | ask this?
And this is a question to all the parti es.

If it's just a methodol ogy, we use al
sorts of nethodol ogi es here, you know. You want
to make an econom ¢ analysis of alternatives, the
parties are free to use whatever accounting
net hods they want to use, and parties are free to
bring in their experts and use nethodol ogi es
according to proof and really according to the
credibility of your witness in a tried and true,
tested nature of whatever nethodol ogy is being
used. And I'mnot sure, but | believe there's no

| aw requiring any kind of nethodol ogy when it
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cones to proving that whatever these issues may
be.

And so as | was reading the briefs and
reading the law, it seened to nme that this is just
a nethod of proof, really. |It's just a nodel.
It's probably one of nmany nodels, but it's just a
nodel. And | think that you've nmde the point
clearly. 1'msure the parties agree this is not a
law, we don't have to treat it as such

But the question of whether it would
apply -- and, M. Galati, your brief included
di agranms of what woul d have been the accounting
surface attached to the proposed |l egislation with
t he Federal Register, and clearly that
establ i shed, that map would have -- | believe that
the map establishes that the Genesis property is
squarely within their proposed accounting surface,
I think we say.

MR GALATI: That is correct. What was
proposed and wi t hdr awn.

HEARI NG OFFI CER CELLI: Right. And so
it's not alawbut it's a tool of proof if |
understand its use correctly. Wuld you agree
with that?

MR, GALATI: Actually, | would agree
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with that. And if | could address sonething that
you might be getting at, and that is | asked for
Staff not to require, or not to be required to go
out and coordi nate. Because renmenber what they
told us on December 10th when | brought this issue
up to you, the project is going to be del ayed
because |1've got to go out and | have to go
coordinate with the Bureau about their
jurisdiction and that could take sone tinme. And,
in fact, | have to coordinate with the State Water
Resources Control Board, and that's going to take
sone time. And if these guys were only dry
cooling, | wouldn't have to do that.

So | included in every one of ny orders
asking you, directing Staff that if they' re going
to -- they don't need to coordinate, it's there.
But if they want to coordi nate, they shouldn't
single this project out as that coordi nation
causes this project to slow down. |If the
accounting surface applies to this project, the
accounting surface applies to every project in the
Chuckawal | a Valley Basin. |[|f the State Water
Resources Control Board, 8863 applies, then it
applies to everybody who is using ground water.

So ny primary point here is that Staff
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has singled Genesis out not because of the
accounting surface, not because of the State Water
Resources Control Board policy, but because they
want themto dry cool. But there is no additiona
anal ysis that is placed upon Staff for the
accounting surface or for the policy, because this
project is proposing to use brackish water. And
so | wanted to face that squarely and nake sure
that Staff knows that, and that the Conm ttee can
order Staff to treat this project |ike every other
and evaluate it quickly instead of |ooking for
reasons for it to be delayed. Because the
accounting surface, if it applies, which we do not
believe it applies, or if they're going to use it
(i ndi scernible) analysis, then they' re going to
use it as accunul ative inpact analysis for
ever ybody.

HEARI NG OFFI CER CELLI: Thank you.
Staff, please.

M5. MAYER  Staff is not picking on
CGenesis. First of all, if you're going to use ten
times the anbunt of water than the dry coo
projects are, you can expect some concern. Second
of all, the other projects did apply to BOR before

potentially they needed it, the use of the water,
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whi ch Genesis did not. Third of all, BOR BLM --

HEARI NG OFFI CER CELLI: Can | ask about
t hat ?

MS. MAYER |'msorry. Yes, sir.

HEARI NG OFFI CER CELLI: I'msorry to
interrupt, but if | don't ask the question, |
won't remenber it.

M5. MAYER  Sure.

HEARI NG OFFI CER CELLI: GCkay. They're
using ten times nore water by virtue of not using
dry cool i ng.

M5. MAYER  Yes, sir.

HEARI NG OFFI CER CELLI: And then the
ot her projects have applied for contracts with the
BOR, but Genesis has not.

M5. MAYER Kind of as an insurance
policy.

HEARI NG OFFI CER CELLI: And the idea is
that they, in the event that BOR determ nes that
they are seeping water out of the ground that
rightfully is Colorado River water, then they're
doing it illegally without a contract, or if they
don't have a contract they're doing it illegally;
if they have a contract, it's |egal.

MS5. MAYER Yeah, and there's a limted
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amount of -- under this particular set aside of
10, 000 acre feet, there's about 5,000 that isn't
contracted, but there's a lot of people in line.
So it's awful a risk that even if they decide at
the last minute to get a contract then it will be
too late. So that's another reliability issue,
and the fact that Genesis did not apply, you know,
al so raises an eyebrow.

HEARI NG OFFI CER CELLI: Let's hear from
CURE, please, Ms. @ul esseri an.

MS. GULESSERI AN. Did you have a
speci fic question you wanted ne to answer?

HEARI NG OFFI CER CELLI: Well, I'm
really, I'"'mjust trying to hear, have all the
parties weigh in on what everyone thinks we're
tal ki ng about before we get to the next question

MS. GULESSERI AN. Sure. W agree that
it is atool for analyzing conmpliance with federa
| aws, cases, the Consent Decree, state |aws, and
it's a tool that could be used by the Comm ssion
in determning reliability as well, due to the
facts just nentioned.

| do not have an expert here to rebut
the statenents regarding the effectiveness of the

nmet hodol ogy, so | would reserve the questions of
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fact.

HEARI NG OFFI CER CELLI: And | appreciate
that. That really raises --

MS. GULESSERI AN:  But for the future. |
just don't have the people here to address those
i ssues.

HEARI NG OFFI CER CELLI: | was --

MS. GULESSERI AN:  So yeah, we woul d urge
you to deny it with Applicant's request here.

HEARI NG OFFI CER CELLI: It does sound
like it's a SAP-specific question. |It's a proof
problem \Wat nethodol ogy are you going to use to
prove whether this is so or not? O, what are the
odds that that nolecule fromthe Colorado River is
going to get past Blythe One, Two, and | guess
Bl ythe, the new solar Blythe, before it gets to
CGenesis? | imagine that its got to travel; they
don't junmp. But that would be according to proof
and I'mconcerned at this early date that this,
how this isn't a fact issue and becones a | ega
i ssue.

MR, GALATI: That's a fair question
That's not what Staff said. Staff said we can't
punp ground water wi thout an entitlenent fromthe

Col orado River water, approved by the Bureau of
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Recl amation. That's not correct. |If Staff wants
to go through the anal ysis and have us go through

t he anal ysis and put proof that we don't inpact

the Colorado River, that's a CEQA question, fully
open, fully on the table. |If Staff wants to use

t he accounting surface net hodol ogy to use that,
they're free to do so.

VWhat |'m asking you for is -- because
renmenmber what we're responding to. W're
responding to Staff telling us both at the site
visit informational hearing and in subsequent
wor kshops that this project is so conplex that it
cannot be processed in tine for ERA funding. And
when you boil it down and you break it down, this
project has the sane issues as every ot her
project. Wether you're using 300 acre feet or
1,500 acre feet, you should eval uate whether that
water is Colorado River water or causes
significant impact. But to call it a LORS, say
that we don't have a contract -- and to clarify
because | do represent the other two Applicants.

Those Applicants do not need that
contract and it's not a contract for use of the
water. There's been water that's been set aside

and should that policy cone into place, and if the
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Water Board, the River Board grants those
applications, which has not been done, if they
will allowit without a policy, then they night be
protected. Blythe Two and Bl ythe One chose to
protect itself with a water conservation of fset
program Genesis believes that such a taking,
such a protection is not necessary.

HEARI NG OFFI CER CELLI: Anything further
fromany of the parties before we nove forward?
Conmi ssi oner Boyd, a question?

PRESI DI NG COVWM SSI ONER BOYD: | have no
further questions.

HEARI NG OFFI CER CELLI: Chairman
Wi senmi | | er?

MR. VEI SENM LLER:  Excuse ne. The one
guestion | wanted to nmake sure, it seens |ike
you' re focusing very nmuch on the LORS and nore or
| ess stipulating that in the CEQA context, you
know, these issues will have to be addressed
there. And obviously, in the CEQA context, using
much nore water and not getting into the quality
mainly to, you know, nore detailed CEQA anal ysis.

So part of my question is just in terms
of scheduling. |If we really aren't addressing

stuff in this context, how nuch nore conplicated
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is it going to be in the CEQA context and how much
nore tinme-consumng mght it be at that stage?

And that's obviously for all three.

MR GALATI: You bet, I'll take a stab
at that first. | don't believe it is as well, and
as representing the others | can tell you that the
data request on cumul ative inpacts are exactly the
sane.

So what's happening is each Applicant is
doi ng their own cumul ative nmodel, conming up with
their own cumul ative nmodel. Staff is identifying
that cumul ative nodel and reviewing it, and
ultimately will probably choose one and do a
cunul ative inpact. And what's happening here is
it isn't the amount of water that fix the result,
but it's not the anpbunt of water that's causing
the analysis to be done. It's a matter of sinply
i nputting the number that goes into the nodel. It
woul d be -- and, Comm ssioner Boyd, | always pick
on you because | know air quality very well. It
woul d be like air quality em ssions and trying to
cal cul at e whet her you have i npacts.

Once the nodel is set up, putting in a
scenari o where there is X pounds and you see what

happens versus putting in what's X plus one and
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you see what happens. The work is putting the
nodel together and we are in no way, shape, or
form saying that Staff should not evaluate every
drop of water we're going to use, both in a
direct, indirect, and cumul ative inmpact anal ysis.

But the question is why would that take
any longer than if they did it for a dry coo
plant that's using 300 acre feet or 600 acre feet
of water? It nakes no sense to ne.

So again it's another reason that causes
us to question why is Staff saying that our
project is so complex. | think it's because it
wants to dry cool and tine's on their side. And
if they can't get their Staff assessnent done,
that is a technique that is often used to get
agreenment. A Staff assessnent is not for
agreenment. If they have a difference of opinion
they should put it out. But they shouldn't use a
LORS that doesn't apply, they shouldn't change the
policy that's been applied here at the Comi ssion
by suddenly raising the TDS to 3,000, and they
shoul dn't come up with a cunul ative inpact
anal ysis that includes fictitious projects to
over-estimte the inmpacts. That's what this is

really about and we want that gui dance to make
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MR, VEI SENM LLER:  Actually, | have seem
to have a followup. | thought first 1'd let the
ot her parties respond.

HEARI NG OFFI CER CELLI: Before | let
parties respond, | just want to know if you have
any foll ow up.

MR, VEI SENM LLER:  Well, okay. The
obvi ous question for you, Scott, in terns of
sayi ng yeah, you crank the nodel and if you put in
a different factor, you know, you just crank the
nodel . But | would assume in ternms of |ooking at
mtigation inmpacts that as you could do sonething
|arger the mtigation, parts of it, could be much
nore conpli cat ed.

MR, GALATI: Yes, | guess it would be
nore conplicated if we had inpacts that, for
exanpl e, required offsets or something |like that,
if there was a fouling (phonetic) program things
like that could cone out of the analysis.

We have done the analysis, we subnmtted
in our AFC, there's both a direct/indirect
conpl ete nodel, and we didn't believe that we had
t hose inpacts that needed mtigation

HEARI NG OFFI CER CELLI : So now let's
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hear from Staff, and | wanted to hear, anpbng ot her
t hi ngs, your response to the "what difference does
it make if you're doing the same anount of, you
know, the same analysis for projects using |ess
water if it's all the sane water."

MS. HOLMES: Are you, is your question
specifically limted to the second topic in your
order, the accounting surface, or is it nore
general ?

HEARI NG OFFI CER CELLI: \What ever you
want. Let's hear it. | think we should hear in
general terms.

M5. HOLMES: Ch, | think that, | think
t hat Commi ssi oner Weisennm|ller nmade a very
accurate point and it was one that | was planning
to make. |I'mnot sure | can be quite as
articulate as he was about it.

But | have been involved in a nunber of
cases that have involved conplicated ground water
i ssues and my experience is that when what's at
stake is whether or not a project may be required
to used an alternative water source or an
alternative cooling technol ogy, the issue becones
very contentious, it takes a very long tinme to

resolve if it's not litigated, and sonetinmes it
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takes extensive litigation.

So if there is, if there is a chance or
likelihood that the result of the analysis would
be that there is a significant inpact or a LORS
nonconformty issue, that | think there tends to
be nore litigation about that particul ar outcone.

As | said at the beginning, what we have
noted here is that we are all aware of an
alternative cooling technology. Staff is not
aware of any alternative technol ogi es for dust
suppression or for washing the mrrors. So ny
suspicion is that this is an i ssue because of the
fact that the Applicant is concerned that the
results of the Staff analysis will indicate that
there are significant inpacts, that there are LORS
nonconformty. |If that were to be the case when
Staff had conpleted its analysis, we would be
| ooking at alternatives. And that provides an
incentive, if youwill, for themand for us to
have to focus very closely on every single detai
that goes into the analysis, both on the Staff
side and on the Applicant's side. That takes
time. | have never worked on a case that had
contested water issues that didn't take far in

excess of the one-year licensing process. That's
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cal l ed (indiscernible) act.

Now, nore generally speaking, | think
there's another issue as well that's related, and
that's the fact that if we find that there is a
LORS nonconformity or a significant adverse
impact, we're required to | ook at alternatives.
And if there is an alternative to cooling water,
use of ground water for cooling, then we have to
conduct that analysis. W haven't conducted that
analysis. That will take tine.

If, however, the project has proposed to
use water in such a way or for such purposes that
there are no feasible alternatives, that analysis
becomes much qui cker and doesn't take as nuch
time.

HEARI NG OFFI CER CELLI: Ms. Mayer?

MS. MAYER | just want to add one note,
and that is because of the anpbunt of the water
there's, we have been investigating the |ikelihood
of a site-built water punping affecting seeps and
springs and, henceforth, affecting biology of
particular plants. And we've been, we've had two
or three workshops on these issues alone. So the
amount of water definitely has a stronger inpact

on the biological aspect than -- it's sonething,
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you know, we can't ignore, it just takes a good,
consi deration and investigation

HEARI NG OFFI CER CELLI: Thank you.

Ms. Cul esserian, anything?

MS. GULESSERI AN:  Yes, thank you.
would Iike to just add | agree with everything
that Ms. Hol mes stated and | was al so going to
speak to that the anopunt of water that you, that
is proposed to be used, the greater the amunt of
water, the greater the indirect or secondary
affects are and, in this case, those inpacts
i ncl ude inpacts on biology and seeps and springs
in the area.

My second point is just about the broad
guestion of what difference does it make what
nunbers you plug into your nodeling. And | am
just stunned sitting here today because | have
repeatedly requested in various proceedi ngs that
t he assunptions used for an Applicant's particul ar
nodel i ng don't seemto be representative of actua
conditions, and | had requested an Applicant, just
generally, to plug in sonme different nunbers
because -- that represent nore realistic
assunptions for the nethodol ogy. And tine and

time again |'ve been told it's not just a matter

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61
of plugging in the nunbers, it is a long analysis
t hat needs to be done in order for us to redo our

nodel i ng for this project.

So, you know, | don't know where | am
today. |'mhearing that it's actually an easy
thing to do, but I will note that, you know, in

further data requests.

HEARI NG OFFI CER CELLI: | think we were
nostly just tal king about Staff time, really.
That's the question, is how |long, you know, how
much tinme. But, Conm ssioner Boyd, any further
qguestions on this, or for these parties now?

PRESI DI NG COMM SSI ONER BOYD: No. No,

t hank you.

HEARI NG OFFI CER CELLI: Conmi ssi oner
Wi senmi | | er?

MR, VEI SENM LLER:  No.

HEARI NG OFFI CER CELLI: Anything el se
fromany of the parties on the issue of the
accounting surface before we nove on to cumul ative
i mpact s?

None. Then let's nove into cunul ative
i mpacts.

MR, GALATI: Again, I'"'mtrying to point

out to the Comm ssion that we asked for sone
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signi ficant guidance, we asked Staff. They won,
the first half hour of the workshop. Wat do we
use as a significant threshold for cunul ative
impact? Would it be one foot of draw down, would
it be 25 feet of draw down, would it be you affect
a seep and spring that's a certain flow? Wat
woul d be the significant threshold above whi ch you
have an inmpact and bel ow whi ch you don't? Day
one. |'ve never received an answer.

Then we start to see that when it cones
to cumul ative inpacts that Staff is worried about
future projects that are not yet planned nor
identified. And | start to get concerned that a
cunul ative inpact analysis mght take to place
what would the 1-10 corridor look like if all the
i nterconnection requests were approved, even
t hough we know there was, at one point in tineg,

50, 000 negawatts of interconnection requests and
lots of right-of-way grant applications, and

things that are not real projects. And we all

know t hat .

And so we asked this question so that we
can -- and we researched the law to determ ne that
there has to be a certain amunt. | think

actually we agree on the general paraneters.
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Things that are too specul ati ve shoul dn't be
included in a cumul ative inpact analysis, and
t hi ngs that are specific enough certainly shoul d.
And so what we tried to do was to tell you where
it is, where the breaking point is, and we believe
t he breaking point is that sonmeone nust have filed
a conpl ete enough an application so that you can
meani ngf ul do the anal ysis.

Wth just a right-of-way grant
application, for exanple, there's no understanding
of what that project may | ook |ike, how rmuch water
it mght be using, what -- for a cunulative
i mpacts anal ysis on biology or any other area,
unl ess you know nore about the project -- and the
case lawis pretty clear both in CEQA and NEPA
that you are not required and, in fact, | think
that msinforms the public to try to over-estimte
i mpacts of that nature.

So what we said is if there -- there
needs to be a specific application. W think for
the Energy Commission that's an AFC and that it's
data adequate, that it can be included in the
analysis. W said when it, for BLMIland they're
not only has to be a right-of-way grant

application, but a POD, and a Pl an of Devel oprent,
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which is specific enough so that an eval uati on can
take forward, go forward.

And then for non-Energy Comi ssion or
non- BLM | ands, we believe there should be a
conpl eted application for sonewhere, for sonebody
so that you can go get that application and do a
nmeani ngf ul anal ysi s.

The second part of the test is, has to
do with obtaining environnental information and
think the case lawis pretty clear. Staff
continues to say that we are asking that you nust
have passed regulatory hurdles. W're not. W're
sayi ng you nust start the environnental process.
That woul d be the day that you started with the
Ener gy Commi ssion and you were data adequate,
there's enough information to be able to concl ude
that. At BLM we believe, that --

HEARI NG OFFI CER CELLI: I'msorry, let
ne -- sonebody is speaking on a phone. |'m going
to ask you to please mute your phone while we get
t hrough the parties' discussion and then we'l
have a public comrent period |ater.

I"'msorry, M. Galati, go ahead.

MR, GALATI: And in using the BLM

handbook we originally proposed that a Notice of
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Intent had to be filed. W then got comrents from
BLM where they said, you know, sonetines an
Appl i cant has started enough environmental studies
that they should be included in curmul ative inpact
analysis. So in our reply brief we nodified our
stipulation and our request for order to say if
BLM were to, based on infornmation they have, know
that an NLI is imrinent, that they' re actually
about ready to start the environmental review,
t hat makes sense to include themas well.

And then we used the CEQA determnination
of projects that have -- | incorrectly called it a
Notice of Determ nation, it's actually a Notice of
Preparati on of an environnmental docunent that
signifies sonething has been done and there's
enough information so that you can start gathering
i nformation.

Qur purpose here is to get on the sane
| evel playing field. And these are not questions
of fact, it's a question of fact which project to
include, but it's not a question of fact of what
standard that project has to neet. There's
already a standard. It says it's got to be a
foreseeabl e, probable project. W're to avoid

specul ative projects.
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In addition, Staff had told us that
their primary concern is that in the future, sone
day, there mght be people who want to use this
wat er for other power plant devel opnment, and they
pointed to ready study, they pointed to BLM
pl anning. W would say that those things are not
yet specific enough to include in an analysis. |
can't tell you where those projects are going to
be, I can't tell you how much water they're going
to use. | have no idea how rmuch | and BLM wi | |
all ow to be devel oped. So how can you do a
nmeani ngf ul anal ysi s?

We wanted you to put some standards on
this so that the Staff would be forced to take
into account the projects that would qualify under
the | aw

HEARI NG OFFI CER CELLI: Thank you.
Staff, please.

MS. HOLMES: Thank you. Excuse nme. |
wanted to respond one issue.

It seems to me that M. Galati addressed
two issues. One had to do with significant
threshol ds and the other had to do with which
projects get included in cumul ative inpacts

analysis. M. Myer will be addressing the
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latter, but | wanted to correct the record with
respect to the forner.

And that is that Staff has never refused
to indicate what its position is regarding
significant thresholds for water use. |It's been
clear in a nunber of cases, including cases
M. Glati has worked on, Staff has traditionally
and the Conm ssion has held, and the Conmi ssion
has adopted, a five foot draw down for wells and
any imnpact on seeps or springs that support
i mportant biol ogi cal resources. Those have been
Staff thresholds for nore than a dozen years.

There has been sone discussion in sone
cases about the fact that the five foot criteria
or threshold for wells may not be appropriate in
certain ground water basins, but we have not yet
cone up to a case where that has been true, so we
haven't had to reevaluate that.

So | just wanted to correct that before
Ms. Mayer gets into the di scussion about which
projects are reasonably foreseeable for purposes
of CEQA.

HEARI NG OFFI CER CELLI: Thank you.

MS. MAYER  Thank you. (Indiscernible)

the two problens here. One is what future
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projects to include. A project that's too
specul ative is not going to have enough
information to analyze. But, before you get to
that point, you have to know what projects are too
specul ative to anal yze and you have to know what
the plans are and what those projects mght be and
what information is out there. And that's a
factual determ nation

What future projects are probable in
their consideration for inpacts is a factua
determ nati on. The proposed stipul ations,
believe, it incurs substantial |egal risk under
CEQA and NEPA. You need and don't even forma
sturdy floor, nmuch less a ceiling for what should
be included. CEQA guidelines for what constitutes
a probable future project require investigation of
facts. The | ead agency either conpiles its own
[ist under its own, you know, does the
i nvestigation and conpiles its own |list, or uses
regi onal planning docurments, or both, CEQA
gui del i ne 15130.

In the past Staff has used both nethods,
especially for evaluating cunul ative air inpacts.
And there's nothing in case |law to contradict

that. |Indeed, case | aw encourages a w de view of
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what a future project should be nerited for
consideration in the analysis, not a narrow view
at all. In San Franciscans for Reasonable G owth
the court found it nore practical and reasonabl e
(i ndi scernible) projects that have not surpassed
all regulatory hurdles. And despite what
M. Glati says, if you're asking for an NLI to be
publ i shed and the application to be conplete,
nean that's a regulatory hurdle.

VWat's under environnmental review does
not, in case |aw does not nean any particul ar
agency requirenment. In Gray vs. County of Madera
the court said any future project where the
Appl i cant has, where the Applicant has devoted
"significant tinme and financial resources to
prepare for regulatory review shoul d be consi dered
as probable."” And then, further, in Term na
Plaza vs. City and County of San Francisco the
"inability of an agency to identify inpacts does
not relieve it of the responsibility to include
the inmpacts in the analysis as specifically as
possi bl e."

So those are just sone of the franmework
for CEQA. In other words, you need to go out, you

need to find out what's there, and you need to
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i nclude anything that's practical in your analysis
as a foreseeabl e, reasonably foreseeable future
project. It is a question of reason. It's not a
broadl i ne threshol d; maybe that's frustrating, but
it isnt.

Addr essi ng NEPA just for a second, first
of all is ajoint EIS that's going to be revi ewed
by BLM it's going to be reviewed by the
solicitor's office of the Departnent of Interior
Last of all, any EISis reviewed by the U S. EPA
So what constitutes appropriate cumul ative effects
analysis ultimately is really going to be the cal
of the federal agency. But just as a notation, in
ny research it was very clear that NEPA, the NEPA
process for cumul ative anal ysis al ways uses
pl anni ng docunents. It's very broad,
under st andabl y, considering the inpact of a
federal project. And that even in a Ninth Crcuit
deci sion, Native Ecosystens Council vs. Stonbeck
(phonetic), even included a nenmo as a pl anni ng
docunent that foresaw, reasonably foresaw a
proj ect.

So the plan docunments that are currently
avai l able, | mean, again, it doesn't nean that the

project should be in the (indiscernible) analysis
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but that does nmean that the staff has to at |east
consider it. Current plan docunents include a BLM
pl an devel oprment list, which is a step beyond
applications as got noted, the Departnent of
Ener gy and BLM Devel oprent and Program
(indiscernible) EIS for projects in the Genesis
area, the Conmi ssion's and ot her agencies' Desert
Renewabl e Energy Conservation Plan to concentrate
sol ar devel opnent, and nost feasible, at |east
environnental ly sensitive parts of the desert, and
t he Renewabl e Energy Transmission Initiative to
facilitate transm ssion of renewabl e energy.

So Staff ostensibly and, | believe,
| egal |y, appropriately is |ooking at these
docunents to find other projects. Utimtely what
beconmes a reasonably foreseeable future project is
a question of fact.

HEARI NG OFFI CER CELLI: CURE, anything?

MS. GULESSERI AN. The issue is the | ega
standard for including future projects in the
cunul ative inpact under CEQA and NEPA, and we've
stated that the | egal standards are set forth in
the statutes and the case law, and in agency
gui dance that the parties have included in their

bri efing.
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Exanpl es of the standards are closely
rel ated, reasonable, foreseeable, probable future
projects, reasonably foreseeable future actions
regardl ess of what agency undertakes those ot her
actions. For each of those projects the nature of
each environnental resource being exam ned, the
| ocation of the project and its type nust be
consi dered. And the geographic scope of the area
affected by the cumul ative effect. Those are just
a few exanpl es of what factors must be consi dered
in determ ning what is a reasonably foreseeabl e
future project that needs to be analyzed in the
cunmul ative inpact anal ysis.

The Conmmission is required to conduct
reasonabl e efforts to discover, disclose, and
di scuss past, present, and future projects
regardl ess of whether they require environnenta
revi ew under CEQA.

HEARI NG OFFI CER CELLI: I'msorry. |
want to nake sure -- she's on the record? Okay,
sorry for interrupting. Go ahead.

MS. GULESSERI AN. No problem And this
speaks to what Staff mentioned, is that what is
excluded will be projects that are specul ati ve.

VWhat is speculative is a question of fact. \Where
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preparation of an environnmental docunent is al nost
al ways evi dence of foreseeability, the case | aw
does not require the preparation of an
envi ronnental document to be, to nake a project
foreseeabl e.

Agai n, what the Applicant has requested
in their presentation regarding different specific
timng we believe are all questions of fact that
we woul d be addressing in the future. Thank you.

HEARI NG OFFI CER CELLI: So getting back
to the question of -- what is it that you think
Staff is looking at that they should not? What is
it that they are requesting that is inappropriate?

MR, GALATI: Don't know. They woul dn't
tell me, nunber one. Nunmber two, they failed to
articulate for you howthey'd do it. They told
you they won't do specul ative and they told you
they'd do foreseeable. But, look, the law is made
up of elenments and w thout the definition of the
elements it doesn't nean anything. It doesn't
nmean anything to say the word reasonably
f oreseeabl e.

HEARI NG OFFI CER CELLI: Sure, but you
read the cases and the cases say --

MR, GALATI: Ckay. So let's look at BLM
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Handbook, because that's a handbook to say here's

how you do it.

HEARI NG OFFI CER CELLI: It says "you may
consi der. "

MR, GALATI: That's right, it does.
Says "you may consider." So what we're asking for

is to stop a fight |ater because Staff believes
sonmething is reasonably foreseeable and we get in
along fight. Let's decide on what the standard
is going to be now so this Applicant knows, and
every Applicant knows, how will Staff neasure
reasonably foreseeabl e.

It's not just fact-specific; there's
gui dance that needs to be done on that. You can't
just say | think it's feasible, reasonably
foreseeable. That's not fair. Wat is fair is to
say these are the factors that | would use to
determ ne when a project is reasonably foreseeable
and probable, and these are the factors that if
they're not there, they won't be.

We took a shot at giving you sone. |If
we want to cone up with different ones, great, but
the idea that we can sit here, all these smart
people, and can't say how we're going to | ook at

it, that's what | find frustrating and it's
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setting us up for a fight, and it's setting up
every Applicant for a fight based on what Staff
sel ects and what they don't select. They ought to
be able to tell you.

HEARI NG OFFI CER CELLI: So your concern
is that you don't, you suspect that there may be
sone projects that will be considered that are
specul ative or not foreseeable or sonething that
doesn't conmport with the kinds of factors that
have been given in the cases?

MR, GALATI: Yeah, that is my suspicion.

HEARI NG OFFI CER CELLI: It's the
suspicion that we can't go beyond that. Let's
hear from Staff.

MR GALATI: W had seen a list and that
list has some project and had just right-of-way
grant applications. W saw a |list on a project
that BLM knows has been wi t hdr awn.

So, yeah, we've seen what we believe
Staff taking that suspicion and given us sone
reason to believe in that.

HEARI NG OFFI CER CELLI: And the basis
for your suspicion is that there was a project on
it that was withdrawn and --

MR. GALATI: And Staff's going to
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include it in their cumul ative inpact analysis.

MS. MAYER No, BLM dropped it and BLM
told us they were dropping it fromthe POD |ist.

HEARI NG OFFI CER CELLI: So that's one,
and then what was the other?

MR, GALATI: I'msorry?

HEARI NG OFFI CER CELLI: I'msorry, there
was one project where you said it was dropped that
was i ncl uded.

MR. GALATI: And there was a project
that has not filed a Plan of Devel opnent, just a
ri ght-of -way grant application

HEARI NG OFFI CER CELLI: Okay.

MR, GALATI: There are al so projects on
the list that we have seen that filed their Plan
of Devel opment and have done nothing el se.

HEARI NG OFFI CER CELLI: Ckay, but --

MR. GALATI: So at sone point there
needs to be a clear cutoff. W chose one.

HEARI NG OFFI CER CELLI: Under NEPA,

t hough, the POD is an adequate basis.

MR, GALATI: Not if it's not conplete.
Wiy would it be a mnimum POD that requires
hundreds of pages of updating before you can begin

t he environnental review?
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HEARI NG OFFI CER CELLI: Ww, that's a --
but I'mjust suggesting that perhaps the list is
enough and if you're asking Staff to make a
further analysis and determ ne the seriousness of

each project on that list, that that sets them

back.

MR, GALATI: They have to do that for
ever ybody.

HEARI NG OFFI CER CELLI: Right, that's
true.

MR GALATI: Right?

HEARI NG OFFI CER CELLI: But the | aw
seens to favor a nore conplete analysis, not a
| ess conpl ete anal ysi s.

MR GALATI: The law, the law favors an
accurate analysis. You can --

HEARI NG OFFI CER CELLI: Wl |
foreseeability and reasonabl eness --

MR, GALATI: Yes. And so we propose
some gui dance there to determi ne what's reasonabl e
and what's foreseeable. | think that's fair

HEARI NG OFFI CER CELLI: Let's hear from
Staff.

M5. MAYER | think we have. | nean,

it's the case law may be frustrating but that's
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the way it is. W would be reniss if we didn't at
| east consider all these trends and, by your own
case that you quoted, solar developnment that's in
the area, we would be rem ss not to at |east
examine it for a probable future project.

Whet her a project has enough specifics
that it really, truly can be analyzed is a
di fferent question. And, obviously, if it doesn't
have enough specifics -- for exanple, you don't
know how rmuch water it's going to use -- it's
probably too speculative. But we can't do that in
a vacuum | can't just draw a line for you, Staff
cannot just draw a line for you today, even on the
POD list. That's one reason why BLMis working
with us to give us that list that they have
t horoughly vetted and taken tine to do, to go
t hrough and say okay, what projects are truly, you
know, realistically going to happen here.

And | believe, and for the nobst part,
that we are following that list. So we're not
going wildly outside that, but the | aw says, the
case | aw says, is really clear, that we need to
| ook at planning docunents. The Staff cannot just
pretend those planni ng docunents don't exist,

especi al |y when you have an problematic
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Envi ronnental |npact Statenent for the area.
nmean, it sinply has to be | ooked at.

MR, GALATI: Not at all disagreeing with
| ooking at those things that are adopted, that are
out there, but if Staff is looking at a plan that
is not public, that is not out there, that has a
nunber of negawatts and is nmeking estimates of how
much water would be used, we think that that's not
appropri ate.

HEARI NG OFFI CER CELLI: And I, you know,
| would just say -- and 1'mgoing to give
Ms. Gul esserian a chance in a second -- but | do
bel i eve that there appears to be enough case | aw
out there that it gives enough guidance for the
parties to be governed by this, and you have Staff
counsel , you have managenent overseei ng what Staff
is doing. And | don't, we have no facts before us
that say that there's any sort of deviation from
what Staff normally does.

So the main concern | have is that this
is a factual question and it's a fight that nmay
have to happen, as you say. This nay be a fight
conm ng down the pipe but it's so, it's such a
factually driven question that it's awfully early

in the process to start |ooking at what is or is
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not allowable in the discretion of Staff to be

considered as a project. | nean, it seens to ne
the projects will fall in and fall out, and that's
sonet hing that you, as an advocate, will have to

poi nt out and present to the Conmittee.

But | just question whether it's worth
the tine and trouble now, at this point, to get
into starting to slice those kinds of hairs this
early in the gane when we haven't taken in any
evidence. | think it's an evidentiary question.

MR, GALATI: Maybe if we had sone
assurance from Staff that doing such a cunul ative
i npact for the Genesis project would not delay it
and woul d not be a reason that this project
shoul dn't be processed in time for our funding,
not this reason al one.

HEARI NG OFFI CER CELLI: You know, let's
do this. | want to hear from CURE because they
didn't get a chance to weigh in and then we'll
| ook and see what it is that you think that Staff
is doing right now, just by way of sort of
settlement, if we can have a little conference
here and see what it is that nmaybe the parties can
have a neeting of the minds, after we hear from

Ms. GQul esserian on her, on this issue.
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So pl ease, go ahead.

MS. GULESSERI AN. CURE agrees with Staff
that it's squarely of question of fact. | do not
know if CURE, as an Intervenor, is privy to the
list that has been generated, which I didn't see
attached to any brief. But | admit that | am
catching up on all the filings.

But what is not on the list would be a
guestion of fact that |I'mnot prepared to discuss
guestions of fact today or a potenti al
stipul ations, but that we could be prepared to do
at sonme point in the future.

Thank you very much.

HEARI NG OFFI CER CELLI: Thank you.

MS. MAYER. | don't, | don't think that
there's any -- excuse ne. | don't think there's
any particular -- cunulative inpacts is going to

be, obviously, a part of every solar project's
analysis. Wth luck it will be sonewhat
repetitive so that Staff gets faster as Staff goes
al ong, you know. But not discounting the fact
that there is considerably nore water involved
with this one.

HEARI NG OFFI CER CELLI: Commi ssi oner?

PRESI DI NG COVM SSI ONER BOYD: Wl |, you
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began to answer, | believe, the question | was
going to ask. And that is will Staff apply
basically the sanme analysis to all the projects in
this same area, and we've kind of identified those
projects today. This project is bookended by
ot her projects.

MS. MAYER  Yes, geographical scope

nmeans even it -- that's a question of, obviously
to be determined as well. But if it's in the same
area, | don't see any need for a different

anal ysi s because we're tal ki ng about what future
projects are really going to happen within a
certai n geographical area. And that, either a
project is, you know, progressing along and has
some inpacts that can be analyzed, or it hasn't.
And that, really is that to really cone outside
t he vacuum of Genesis or any other particul ar
project, it's whether those projects have enough
data to anal yze

PRESI DI NG COW SSI ONER BOYD:  Ckay. So
it's kind of Iike first project to the trough is
going to have to endure the tine it takes to do a
cunmul ative analysis. The others nmay benefit from
them and | assune the analysis is the same for

all regardless of the anpbunt of water that project
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in question is going to be using.

MS. MAYER  Well, excepting for |arger
i mpacts on seeps and springs and, you know, | arger
i npacts that nmay affect Colorado River water or
just the ground water in general, yes. It is
sonewhat a, you know, it does have sone arrows in
the back for being first.

PRESI DI NG COW SSI ONER BOYD: By the
sane token, the first project to the trough
hypot hetically may, you know, will begin, will use
sone nore water but may not be that project which
pushes the area off the cliff in terns of there
bei ng an eventual problem And yet, you know,
where do you draw the |ine.

M5. HOLMES: Well, | think that that, |
nmean | think that that is one of the reasons that
we want to do a conprehensive cunul ative inpacts
analysis is that we don't want to identify a
single project as causing a cunul ative inpact or
causing an inpact that is cunulatively
consi derable. That's the whol e purpose of the
cunul ative inpact analysis is to determ ne whet her
i ncrenental effects of projects together cause a
problem not to target a single project.

PRESI DI NG COVM SSI ONER BOYD:  And yet
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it's the subsequent projects that nay really cause
t he probl em

M5. HOLMES: Well, | think that we will,
the way that the Staff would proceed would be to
identify contributions by this and other projects
which are before the Commission in |ight of the
i npacts associated with other projects, sone of
which | believe are not before the Conm ssion, and
try to cone up with sone sort of mechani sm so that
any mtigation neasure that's proposed is
reasonabl e and represents a project's fair share.

I don't think Staff, in fact, believes that it
woul d be wong as a matter of lawto require
mtigation froma single project for a cunulative
i npact that's been created by a whole series of
ot her projects.

PRESI DI NG COW SSI ONER BOYD: |'ve not
been chall enged for drifting into the next
guestion yet, but it does kind of.

MR, GALATI: If | mght add, because
think it mght be able to bring this to closure,
is Staff had originally listed cunulative inpacts
as a reason why the Genesis project would be
difficult to handle EIR funding. |If that is no

| onger the case, and the cumul ative inpacts
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anal ysis would be simlar, and while we m ght not
agree on what project's in and what project's out,
but as long as it's not a reason for Genesis al one
to be del ayed, we are confortable proceedi ng and
we mght be bringing to you another time of why a
proj ect should be in or should be not.

It is on the Iist because it was |listed
by Staff as a reason for Cenesis, not other
projects, Genesis, to be del ayed.

M5. HOLMES: Well, | think that to the
extent that M. Glati is talking about which
projects would be included, | would agree. But I
woul d al so go back to the point that Commi ssioner
Weisenm | ler nade earlier. To the extent that
this project's contribution to cumul ative inpacts
is nore considerable than others because it's
using ten tinmes as nuch water, then | suspect that
that will becone the subject of nore focused, nore
i ntense, nore conplicated analysis and litigation,
and that would incur additional tinme.

So if the question is just which
projects to include, | agree that that should not
take time such that the EIR funding deadl i ne would
present a problem But to the extent that the

i mpacts, the cunul ative inmpacts associated with
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this project may be greater or the project's
contribution may be greater than other projects, |
think that does contribute to our concerns about
schedul e.

HEARI NG OFFI CER CELLI: Ms. Gul esseri an,
did you want to weigh in?

MS. GULESSERI AN: | have nothing to add.
Thank you.

MR, BUSA: M. Celli, if I could just
make one comrent and doing this because Scott's
representing sone of these other projects, too.
But we keep hearing Genesis is using ten tinmes as
much water as other projects. |If you just took
the two Southern M I I enniumprojects, added their
wat er use together, that's 900 acre feet a year
We're proposing | ess than double that. So | just
wanted to set the record straight on this ten
times. We're really proposing 1,600 acre feet
and, as an exanple, the two of those projects are
proposi ng 900 acre feet for their dry coo
proj ects.

HEARI NG OFFI CER CELLI: Now |I'm getting
confused. Let's talk about where is this ten
times come fron?

M5. MAYER Can | give you these
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nunmber s?

HEARI NG OFFI CER CELLI: Pl ease

M5. MAYER  From Worl ey Parsons
Executive Summary of the Recluses Dry Cooling,
presented by the Applicant, it would -- Genesis
woul d punp 1,644 acre feet a year with wet
cooling, and with dry cooling 132 acre feet a
year, which is a difference of 1,512 acre feet a
year. So we're talking about simlarly sized when
we tal k about the ten tines, we talk about the
difference, we're tal king about simlarly sized
proj ect.

But that's just a whopping difference.
I mean, the difference between wet and dry cooling
on this project alone, |eaving everybody el se out,
is 1,500 hundred feet. And our Staff has told us
that's about half the current surplus of this
eastern part of the basin in a normal year of
precipitation. On top of that, the USGS is
predicting a long-term | ower than average
precipitation for the next several years.

HEARI NG OFFI CER CELLI: Ckay.
Ms. Hol nes, you | ooked |ike you wanted to chime
in. Ckay.

PRESI DI NG COVM SSI ONER BOYD:  And agai n,
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I"mjust trying to clarify when we're tal king
about cunul ati ve water use and inmpacts. |'m not
tal ki ng about the difference between wet cooling
and dry cooling, |I'mtalking about other
Appl i cants using anbunt of water that are not ten
tinmes greater than the anount of water that
Genesi s i s proposing.

So if we're tal king about cunul ative
i npacts and water use, | just wanted to nmmke it
cl ear on how much water one for our project was
usi ng conpared to anot her Applicant who's
proposing to use 900 acre feet of water.

M5. HOLMES: And | agree. | don't
di sagree with him W were tal king on a per
megawatt hour basis, so we were tal king about
water, the ampunt of water that it takes to
produce a negawatt hour of electricity, not the
absol ute anmount of water.

Thank you for that clarification.

HEARI NG OFFI CER CELLI: Thank you. And,
Conmi ssi oner Weisenm | ler, you had a question?

MR VEI SENM LLER:  Yeah. | want to nove
the attorneys back fromthe factual questions to a
| egal question. And | just wanted to understand

the rel ati onship between the cumul ative i npact
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with the definitions under NEPA versus CEQA. Are

they identical, are they different, and, if
they're different, which is the nost stringent?
MR, GALATI: | would agree with Staff
that the case law, there are certain case lawin
NEPA t hat says you may take into account sone
t hi ngs that mght be broader. The exanples that
saw i s when that agency was taking actions as
opposed to projects that were being proposed for
approval with that agency.
When there were projects proposed by

others that the agency had to review and approve,

| think that they are identical to CEQA. And it's

that since NEPA applies to a federal agency taking

an action, there are sonme things that the agency
m ght do by meno, but that's the agency doing it
for themsel ves as opposed to an Applicant com ng
in, asking for perm ssion fromthat agency. But
when that happens, | believe that they are

i denti cal

And they use very simlar terns,

"reasonably foreseeable," "probable," and avoid
"too speculative." And, when in doubt, try to
include it. | have no problemw th that.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345

89



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

Qur concern really was that we thought
because it was that we were being singled out from
a cunul ative anal ysis as being del ayed. And,
again, 1'll go to the point. The inpact analysis
on direct inmpacts, those are going to devel op sone
sort of mtigation if there's a direct inpact. |If
there's no significant inpact there, you take the
i mpact of others, after mitigation, and put them
together. And if cumulatively that's a
significantly inmpact, that's what we're going to
nmtigate

| disagree with Ms. Holnmes that that is

any nore difficult with 600 acre feet versus 1,600

acre feet.

MS. ROBERTS: Excuse ne, Conmm ssioners,
I amjoining this phone call. M nanme is Holly
Roberts.

HEARI NG OFFI CER CELLI: H, Holly.

MS. ROBERTS: Palm Springs Field Ofice.

HEARI NG OFFI CER CELLI: Al right,
Holly, did you want to weigh in on this question?

MS. ROBERTS: Well, just to clarify one
thing on reasonabl e/ foreseeable. W did | ook at
nore than just (indiscernible) devel opment. We

are required to go through (indiscernible) these
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conpani es and the fact that they have submtted a
POD is one thing, because frequently we do get
very poor plans of developnent. But we try to
keep all these companies as quickly as possible.

(Ther eupon, the m crophone was not

turned on and a portion of the hearing

proceeded unrecorded.)

PRESI DI NG COMW SSI ONER BOYD: |'m sorry.
I"'mgoing to have to put a mc on you because
got -- the court reporter pointed out that this
was not bei ng picked up.

MS. ROBERTS: Okay.

PRESI DI NG COMM SSI ONER BOYD: So |I'm
going to ask you to repeat, if you wouldn't m nd.

MS. ROBERTS: kay. Wwoa. Are you
hearing ne?

PRESI DI NG COVM SSI ONER BOYD:  Yes, | oud
and cl ear.

MS. ROBERTS: Okay, got you. Well, the
clarification that | wanted to add was that it was
not just a Plan of Devel opnent that BLM | ooks at.
We are required to | ook at due diligence from
every proponent and, when a plan cones in, we are
supposed to have tine to sit dowmn with them go

t hrough a series of conments to nake sure that the

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92
Pl an of Devel opnent neets all of our requirenents.
In other words, we have a proposed acti on good
enough to start anal ysis.

But there's other things that on go at
the sane tine the Plan of Devel opment, which al so
fit in to due diligence, and that is the fact that
a conpany shows us that they are indeed trying to
secure contracts for their environmental
consultants and initiate the field investigations
that go behind a good Plan of Devel opnent so you
can actually refine a proposed action. W have,

t hrough due diligence, and | think it was Scott
had pointed out, dropped this little projects,
t hey were nonresponsi ve.

We are initiating another go-round of
due diligence requiring that all of these
conpani es show us that they are, indeed, pursuing
their environmental consultant contracts and
initiating the field work, all field studies, this
year to support refining their Plan of
Devel opnent .

These things conme and go on such a
regul ar basis for BLM Cearly we have pl ayers
that we're not sure are bona fide devel opers.

They do not conpare to the |ikes of Nextera and
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Solar M1l ennium who we think have done a pretty
good j ob.

The other thin | think fromthe BLM
perspective in terns of cunulative affect, | think
the CEC, Scott has done a great job trying to pul
t oget her sone of the project-specific aspects of
cunul ative affect, and particularly this water
i ssue. And even though one project nmay use nore
wat er than another, | think there's clearly sone
of fset conpensation that should be accounted for.
And there are so many ways to of fset what could
happen to this water basin, so | hope that we al
remain flexible and work forward with that Kkind of
mtigation strategy.

And lastly, | guess, there are other
projects far greater in terns of water use that
are not being conpared with solar, including
things |ike Eagle Crest Muntain punping storage,
which is essentially a FIRC (phonetic) project, a
federalized project, and they are, it's a very
difficult, conplex thing to anal yze and conpare
their relationship to other ongoing things. |
just hope we all remain flexible and put things in
context, say | ook at sone offset compensation

strategies for our water issues out there.
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HEARI NG OFFI CER CELLI: Thank you very
much; very, very clear, M. Roberts.

Anyt hi ng el se? Pl ease, M. Myer.

MS. MAYER  Sure. | just wanted to
support that and al so, as far as NEPA versus CEQA,
frommy research NEPA was a bit broader and a bit
nore careful, understandably, a federal agency
taking a federal action. But in terms of not
| ooki ng at other agencies, | want to point you to
thi s EPA guidance that | quoted in the brief.

And keep in mind EPAis the final stop
for this joint EIS that we're -- all the joint
El Ses that we will do. Not only do you want to
i ncl ude reasonably foreseeable future actions,
even if they are not specific proposals, the
criterion for |eaving them out of specul ative but,
"t he NEPA docunent should include discussion of
future actions to be taken by the action agency,
and shoul d al so incorporate infornmation based on
t he Pl anni ng Docunents of other federal agencies
and state and | ocal governments." In other words,
we really have to |l ook at what's out there and
that's what we're doing.

HEARI NG OFFI CER CELLI: Anything from

CURE?
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MS. GULESSERI AN.  Nothing to add. Thank

you.

HEARI NG OFFI CER CELLI: Thank you. |
think -- are we on to the next question? Unless
there's any further -- M. Glati?

MR, GALATI: No, thank you. | think we
resol ved that.

HEARI NG OFFI CER CELLI: And | kind of
think that we resolved the | ast question, too,
which is the question of unidentified projects,
unl ess there's nore on that that | didn't catch.
| think that the briefs make it clear that Staff
is going to, is going to include certain |arge
scal e devel opnment plans in their analysis and |
like the way they said it. They can't unring the
bell; they're aware of it, they know it's out
t here.

So why don't you go ahead and coment on
that, M. Galati.

MR GALATI: Qur concern is this. Staff
told us in a workshop, we're concerned about you
guys using water because there could be ten nore
sol ar projects using the sane anount of water, and
we think that soneday those mght conme. Wat |

don't want to see is those ten future sol ar
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projects that are nowhere docunented being rolled

into our cunul ative inpact analysis for that

pur pose.
If there is a Planning Docunent, let's

take a | ook at sone ot her Planning Docurments, |ike

a General Plan. |If a General Plan is undergoing

revision, you're not going to take into account
the General Plan things until they're adopted,
because they could change. It doesn't nean you
don't take out the other General Pl an.

So if there are studies being done that
show that there could be transm ssion lines built,
absol utely you should take those projects
involved. But to assume that there will be X-
nunber of solar projects in this area when there
are no applications for that, wi thout consulting
with BLM and what their |ong-term nanagenent goal s
are, the BLM s plans, | think, for the BLMI and,
probably woul d be nore useful to be using than
somet hing el se that might be done.

And that's ny primary point. It's let's
| ook at the |land manager's plans. Those are the
nost i nmportant.

HEARI NG OFFI CER CELLI: Staff?

M5. MAYER O course we have a, you
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know, we have a nandate to conserve the resource
in general fromthe Constitution and regul ati ons
and |l aw. But, yes, the Staff has been actively
working with BLM and will continue to

Qur very first workshop we sat down with
BLM the very first thing we tal k about was
reasonably foreseeable and getting out this POD
list so that we knew, at |east, of those projects.
I don't think, you know, as how he pointed out
we're not limted to that list, and | think it
woul d be kind of putting on blinders to do so.
But absolutely, it's a very, very inportant |ist
of what is probably nost likely to happen in this
region. And that's a good starting base.

HEARI NG OFFI CER CELLI: CURE?

MS. GULESSERI AN. | agree that the
resol ution of the last issue would, speaks to the
resolution of this issue regarding the
Conmi ssion's policy on conserving water for use by
projects that are not yet identified. 1 do also
believe that the policy is so broad that the
Conmi ssion will be considering whether the project
proposes, is a sustainable project, it enables
wat er resources and other resources in this region

to continue to survive such that there wll be --
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the area.

And those policies on, you know,
conserving water for projects that are not yet
identified, you know, are set forth in the Public
Resources Code. And we |isted those out in our
brief. But it involves ensuring that we maintain
a quality of environnent for the people of this
state now and in the future.

So to the extent that Staff needs to
consider the future of the econony of our state
and the natural environnent of our state,
believe that they will do that based on
substantial evidence in the record.

HEARI NG OFFI CER CELLI: Thank you.

MS. GULESSERI AN:  Thank you.

HEARI NG OFFI CER CELLI: Conmi ssi oner
any questions?

MR, VEEI SENM LLER:  No.

HEARI NG OFFI CER CELLI: Conmi ssi oner
Boyd, anything further on these issues?

PRESI DI NG COW SSI ONER BOYD:  Wel I, |
just want to say this has been an interesting and
difficult subject area. It neant for a | ot of

| ong hours reading and rereading letters and
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briefs over the past weekend and through | ast

ni ght.

And | guess all | can say is that the
Conmittee will deeply ponder this. | note the
roomwas full of managers of other projects. |I'm

afraid we're in precedential area here a little
bit, so we're going to be very careful w th what
we do but it's predicated on the | aw and what's
been briefed and what's been said here today.

| must say I'll probably cone away with
this case with sone thoughts for consideration by
our Siting Conmmittee in the future, but that's a
long way off policy. W have to deal with the
policies we have now.

So nothing nmore in the way of questions.
| know we have public conment to deal with yet.

HEARI NG OFFI CER CELLI: Thank you.
Before we get to the public comment, | just wanted
to go back over ny notes and ask M. Glati, the
significance threshold of five feet draw down and
any inpacts in seeps and springs as stated by
Staff, did that clear that question up for you?

MR. GALATI: Yeah, if significant
i npacts to seeps and springs nmeans an inpact to

t he biol ogy supported by those seeps and springs,
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that did clear that issue up for ne.

HEARI NG OFFI CER CELLI: That's what |
bel i eve they had in m nd.

I's there anything further from Staff
before we get to public conmmrent?

M5. HOLMES: Well, the water Staff wants
ne to rem nd everybody that | pointed out that
Staff has used a five foot draw down in wells as a
significant threshold and any inpacts on
bi ol ogi cal, inportant biological resources, and we
are noving into, in several cases, instances in
whi ch we are eval uating aquifer characteristics to
determ ne the appropri ateness of that five foot
significant threshold. | believe | nentioned that
before, but if I didn't | think that's an
i mportant point.

I"'mnot sure it's particularly rel evant
to this case, because | don't believe there are
any wells that are nearby.

MR. GALATI: If | can just address
sonet hing there. And, again, the words nean
things. It's not any inpacts to a seep or spring
or the biology, it's significant inpacts to the
bi ol ogy around the seeps and springs. So if one

pl ant di es over a 30 year period, | would suggest
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that that might be an inpact, but not significant.

So it's significant inpacts to biol ogy
around those seeps and springs. | believe that's
the threshold and that's what | thought | heard
Staff say before.

HEARI NG OFFI CER CELLI: And Staff is
noddi ng.

M5. HOLMES: | think that | actually --
| don't want to get involved in a |ong argunent
about this at this point, but | believe that what
| said and what is the Staff position if one | ooks
at past Conmm ssion cases including Hi gh Desert and
Victorville Two and Three Muntain, and CPV
Sentinel isn't licensed yet, but they'll be,
there's a similar discussion, a Staff assessnent
there, it's any inpacts to inportant biologica
resour ces.

In other words, if a biological resource
is important in sone way, which is a factua
determ nation that we assess at hearings, we don't
want that inpact to occur. W would --
particularly in light of the fact that npbst of
t hose resources are inmportant because there's very
few of themleft. And so when we get to a

situation where resources are inmportant because
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t hey' ve been threatened over the years by
devel opnent and draw down and ot her ki nds of
factors, the threshold for significance for water
i npacts is very, very |ow

HEARI NG OFFI CER CELLI: Thank you. And
lastly Ms. Gul esseri an.

MS. GULESSERI AN:  Thank you. | just
wanted to clarify that whether these parties agree
with a particular significance threshold, it is a
qguestion of fact and it would be based on
substantial evidence in the record. And as far as
I know, there is no particular Conm ssion policy
on what the significance threshold is for a
particular inmpact in water, seeps, and springs, or
bi ol ogy. Under CEQA an agency is permitted to
establish significance threshol ds based on
substantial evidence. But here it is nostly done
on a case-by-case basis.

And so | do not have a position on what
the particular, or what the correct threshold is
for this case at this tine.

HEARI NG OFFI CER CELLI: Thank you.

O her than it's a question of fact.
Now |'m going to ask the peopl e seated

in here, in person, are there any nenbers of the
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public who wanted to nake any commrent?

Seeing none, I'mgoing to go to the
phone line now. | can't put people on hold, so
you're just going to have to, you know, speak up
if you wanted to make a public coment. So if
anyone's on the phone who would like to make a
public coment, please state your nane.

Hearing none | guess we have no public
conment today.

So with that 1'mgoing to hand the
hearing back to Conm ssioner Boyd for adjournment.

PRESI DI NG COVM SSI ONER BOYD:  That ought
to be rather easy; | already made ny fina
statenment, having forgotten about public conment
there until you gouged me, so -- anyway, thank you
everybody for being here today. And this, as |
said, is a very inportant issue in a short term
and over the long term | mean, well, I'll let it
go at that. So if no other comrents fromup here,
["1'l adjourn this hearing and thank everybody.
Good day.

(Whereupon, at 3:36 p.m, the Status

Conf erence was adj ourned.)

--000- -
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