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PROCEEDI NGS
1:41 p.m

MR, VEI SENM LLER:  -- the Conmittee of
the California Energy Comm ssion regarding the
Proj ect Genesis Sol ar Energy Project.

Before we begin, 1'd like to introduce
you to the various participants. The Conmi ssion
Conmittee is -- the Presiding Menmber is
Conmi ssi oner Boyd, who is not here today, and
nmyself. |'m Robert Weisenniller and representing
Conmi ssi oner Boyd is Sarah M chael, and also we
have the hearing officer here.

HEARI NG OFFI CER CELLI: Kenneth Celli,
C E-L-L-1.

MR, VEI SENM LLER:  And |'d ask parties
to introduce thensel ves and the representatives at
this time starting with the Applicant.

MR, GALATI: Scott Galati, representing
Next er a.

MR. BUSA: And |I'm Scott Busa with
Next era Energy Resources.

MR VEI SENM LLER:  Staff?

M5. MAYER  Robin Mayer, Staff Counsel.

MR, MONOSM TH: M ke Monosnith, Project

Manager .
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VR. VEEI SENM LLER: I ntervenors?

MS. GULESSERI AN. Tanya Gul esserian with
California Unions for Reliable Energy.

MR VEI SENM LLER:  And CARE?

MR. BOYD: M ke Boyd, CARE.

MR VEI SENM LLER:  And in terns of
agency representatives? Do we have any agencies
on the line?

MR. BOYD: | heard Departnent of
Interior.

MS. JOSEPHSON: This is Penny Josephson
I'"'mthe Deputy Regional (indiscernible) for
Department of the Interior, and |I'mrepresenting
BLM

MR. VEI SENM LLER:  Thank you. Did you
noti ce which caller she was, Rosemary, just to
be --

MS. AVALOS: No, | didn't.

MR, VEI SENM LLER:  Penny Josephson
could you speak up one nore time?

MS. JOSEPHSON: Yes, this is Penny
Josephson.

MR, VEI SENM LLER:  She's calling on
nunber one. Thank you.

kay. Any other federal agencies on the
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line? Any elected officials or representatives
fromthe State of California, Mjave Desert Ar
Qual ity Managerment District, Riverside County,
City of Blythe, or any other boards or agencies?

HEARI NG OFFI CER CELLI: That woul d
i ncl ude on the phone.

MR, VEI SENM LLER: On the phone.

Heari ng none --

HEARI NG OFFI CER CELLI: Thank you,
Conmi ssioner. Kenneth Celli appearing on behal f
of the Committee.

This Status Conference is sponsored by
the Energy Commission to informthe Comrmittee, the
parties, and the community about the Project's
progress to date and to di scuss |egal issues
rai sed by the parties.

Notice of the Status Conference was
i ssued on February 1st, 2010, and served on all
parties and posted on the Energy Conmi ssion
website.

Fol |l owi ng the Conference, the Committee
wi Il hear public comrent.

Bef ore we begin the Status Conference
itself, the Cormittee received fromlntervenor

CURE a Petition for the Disclosure of Nextera's
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August 11th, 2009, Genesis Solar Energy Project's
Cooling Study, with a Nondi scl osure Agreenent
attached. On February 15th, 2010, the Hearing
Advi sor sent an e-mail to all parties inquiring
i nto whet her any party opposed CURE s Petition.
On February 13th, 2010, | received e-mails from
Staff and Intervenor, Mke Boyd, stating that they
do not opposed CURE s Petition. And on
February 15th, 2010, | received an e-mail from
Counsel for Nextera that they would not oppose the
Petition.

Is there any reason that the Commttee
shoul d not now grant CURE' s Petition for
Di scl osure of the Cooling Study upon execution of
t he Nondi scl osure Agreenent, Applicant?

MR, GALATI: No.

HEARI NG OFFI CER CELLI: Staff?

MS. MAYER:  No.

HEARI NG OFFI CER CELLI: M. Boyd, any
obj ection?

MR, BOYD: No.

HEARI NG OFFI CER CELLI: Thank you.

At this time that Petition is granted
and so the Applicant will be ordered to, after

recei pt of the satisfactory Nondi scl osure
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Agreenent, disclose the requested docunents.

Wth that we're going to turn back now
to the Status Conference.

And by the way, this would be the O der
we're not going to be issuing a witten Order.
The Order is in the record if you need it.

MS. GULESSERI AN:  Thank you.

HEARI NG OFFI CER CELLI: Let's go back to
the Status Conference now. M. Galati, we
received an Issue Statenent this norning for the
Status Conference, and if that's acceptable to the
parties we intend to use that as sort of our
agenda for today.

So, with that, let's start with
M. Galati.

MR, GALATI: Thank you very nuch,
Menmbers of the Conmittee.

Basically we've broken it into three
things. First, clarity on the Scoping Oder; two,
things that we're seeing that we may have
di sagreenents with Staff and how that affects the
schedul e; and then three, the overall schedul e.

So we received your Scoping O der and,
as you can inmgine, we paid very close attention

toit and |'ve read it every possible way with
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every possible translation. And, unfortunately, |
am capabl e of coming up with nore than one
interpretation of that Order. So | have asked a
coupl e of questions for sone gui dance in that

ar ea.

The Order tal ks about water use for
power plant cooling. It comes up with what |
believe to be a new | anguage that m ght be a new
policy that uses sone |anguage that haven't yet
been defined. The first is it uses the term
"l east amount” and it al so uses the term "wor st
avai |l able water." So | have a couple of questions
regardi ng that and wondered if the Comrittee can
gi ve sone gui dance

The first question that | have is does
t he | anguage "l east amount" for power plant
cooling nmean the project nust dry cool in order to
use the | east anobunt of water, unless it is
econom cal |y i nfeasi bl e considering technical
| egal , economic, or environmental inmpacts? So
what I'mtrying to do is get sone clarity on what
you neant by the "least anmount." Let nme give you
a coupl e of exanples.

If the least amount is, of wet cooling

is that we have got every water conservation
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neasure inplenented into the project, but we are
still wet cooling, does that qualify as a
possibility of being | east anpbunt, or in the m nds
of the Commttee did they nean | east anpbunt was
dry cooling unless we can prove technol ogically,
economcally, legally, or froman environnenta
perspective that that should not be done? So
that's the first question.

The second question is, again trying to
understand "worst available water." And let ne
understand, let me tell you first why | got a
l[ittle bit of confusion. W had sone confusion on
1,000 TDS versus 3,000 TDS, so one way to
interpret this Order since it does use the term

"bracki sh water," and that has been defined
el sewhere, is the Conmttee interest -- when you
say the worst available water, would that nean
water, let's say, between 1,000 and 3,000? You
have 1,000 TDS water but you al so have 3,000 TDS
water; in that case you should be | ooking at the
3,000. That's one part of the question

The second part of the question is what
if you have 3,000 water or a little bit above

3,000 and you have 5,000, 9,000, 12,000, 25,000

TDS wat er, does the Applicant need to denpnstrate
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to the Conmttee why it can't use the 25 and the
ten and the nine in order to be able to use the
three for wet cooling?

So the questions are interrel ated
because obviously if the Commttee nmeant that the
first question was "l east anpbunt" nmeans dry
cooling unless you can prove these particul ar
factors of why you shouldn't, don't have to, then
t he second question becones noot. But if the
first question is you can still wet cool in
California if you are using the "worst amount" and

you're minimzing its use. And that's why |I'm

conf used.

HEARI NG OFFI CER CELLI: May | address
that? 1'mgoing to go ahead and respond for the
Conmi tt ee.

I want to put this in context. Wen
this -- there was a Scoping Order requested by the
Applicant and the Scoping Order was for resol ution
of legal issues only, not factual. And so all of
the | anguage in the Order enmnates fromthe
position that this is a legal call, not a factua
call.

Now, given that context, the answer to

your first question, does the |anguage "I east
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amount” for power plant cooling nmean the project
nmust dry cool or show that dry cooling is not
technically, legally, or econonmically feasible, or
woul d create a significant environnental inpact,
the answer to that would be yes. So |east anount
of water is exactly that, |east anpunt of water.
Now, you al so have the | anguage, it says
“"technical, environmentally, economically

feasible," that are all qualifiers. And, of
necessity, and as was stated in the State Water
Board's letter it's always going to be a site-
specific question, it's always going to be a case-
by-case question. |It's very difficult to dea
with any sort of real estate issues globally as
some sort of uniform answer, because |ightening
does not strike the sane place twice. They're
al ways going to be a little different.

But | believe that it's clear that the
Commttee said the | east amount of water, and the
context was the |east ampunt of water, the |east
amount of the worst avail able water.

Now, the two are connected as you
stated. And when we're tal ki ng about worst,
because we weren't tal king about this site

specifically, because | understand at this site
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you have sone water that's as good as 246 grans
per liter and 8,000, and it's all across the
board. The Committee was dealing on a gl oba
| evel, so really when they're tal king about the
worst level, they're tal king about the worst
alternative. So if you have a power plant on the
beach next to the ocean with a river running by it
and some reclained water up the street and sone
wat er underneath it, of those alternatives it's
going to have to use the worst quality water. So
it's the least amobunt of the worst quality, worst
avail abl e water.

MR. GALATI: And that would nmean after
it answered the first question that using the
| east anpunt wasn't technically, economcally,
| egal |y feasible or had environnental inpact, then
you would go to the second piece, which is now
that dry cooling has been disproven, you have an
opportunity to identify the worst anpbunt of water
available. Is that what the Conmittee neans?
HEARI NG OFFI CER CELLI: Well, the
requested articulation of the law had to do with
t he power plant cooling water, and so we're only
speaki ng of cooling water and the sources for

cool i ng.
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MR, GALATI: | see. So we wouldn't get
to the second question if the first one was
answered you' re dry cooling, because we woul dn't
be using water for cooling.

HEARI NG OFFI CER CELLI: Right.

MR, GALATI: Ckay.

HEARI NG OFFI CER CELLI: Now, before you
nove on, | just want to see if the other parties
wanted to chime in on this. Staff?

M5. MAYER  No, sir.

HEARI NG OFFI CER CELLI: Ms. @ul esserian?

M5. GULESSERI AN No.

HEARI NG OFFI CER CELLI: M. Boyd?

PRESI DI NG COWM SSI ONER BOYD: | think
you guys did a fine job. [It's an issue of fact
now. It may (indiscernible) on the Applicant.

HEARI NG OFFI CER CELLI: Well said.

Thank you, sir.

So, M. Glati, go ahead.

MR GALATI: Yeah, | have two sort of
foll owup questi ons about sonething you said. And
| recognize this is not an evidentiary hearing,
but | did want to at |east correct the facts as
we' ve never proposed to use water |ess than 1,000

TDS, so we don't have that capability at the site.
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So everything was over 1,000 TDS. The AFC was
proposi ng 5,000, we have done some research
telling Staff that we wanted to get bel ow but we
woul dn't go above, we woul dn't go bel ow 1, 000.
The second question that | have is -- |
may have m sheard, but | thought you said the

Wat er Board might make a specific determ nation.

In this case or generally or -- |I'm confused.
HEARI NG OFFI CER CELLI: | was referring

to the letter that we received fromthe -- in

fact, | have a copy of it here. As part of that

Scoping Oder | believe it was CURE put in a
letter fromthe State Water Resources Control
Board dated January 20th to Melissa Jones from
Dorothy Rice, Executive Director, and | was
referring to that letter specifically.

I'"mnot injecting any new procedure or
any other --

MR, GALATI: That's why | asked. It
sounded, you know, nine tinmes out of ten when |
don't understand sonmething, it's because | didn't
hear it right.

HEARI NG OFFI CER CELLI: Really, this was
a letter that they were shedding sone |ight on

their statenent of their policy, and in that
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letter they make clear that, anmong other things,
that it is always a site-specific environnenta
consi deration. Essentially that whenever we're
| ooking at water, it's always going to be site-
speci fic.

MR, GALATI: Just to put it conpletely
to bed so that we don't, | don't go away with any
nm sconception, probably w shful thinking, but I
want to make sure. It would not nmatter, then, if
t he Applicant were using water over 3,000 TDS, it
woul d be the sanme test, correct? Three thousand
TDS woul d not conply with the policy unless it net
those criteria, correct?

HEARI NG OFFI CER CELLI: 1'm not sure
under stand your question. Let ne ask you this.

MR, GALATI: Ckay.

HEARI NG OFFI CER CELLI: My under st and
was, fromthe reading of the State Water Board's
articulation of their policy, was that fresh water
for donestic and nunici pal use was up to 3,000 TDS
and that was the only statenment they nade as it
related to ground water. Because 1,000 TDS numrber
was a surface water metric, not ground water. And
so that was -- | nmean, I'll throwit out to the

parties to hear what other people say, but |
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t hought that was what the inport of that letter
was.

MR. GALATI: And this is what gives rise
to ny next question, is if the Applicant were
conmitted to use over 3,000 TDS water, ground
water, and then conply with the Water Board's,
whet her they said it or inplied it, but let's say
the Water Board said 8863 applies. Wuld that
conply with the Energy Conmmi ssion's policy in and
of itself or would the Energy Commi ssion apply
this test to that water?

HEARI NG OFFI CER CELLI: The test they
woul d apply is the | east anpunt of the worst
avail able water. So if the |east anmpunt of the
wor st avail able water, say we're dry cooling and
you had a grade of water available, then it's
qui te possible that the use of the 3,000 plus TDS
water would still not be sufficient.

But, again, site-specific, facts-
specific, it's always going to be an evidentiary
call.

MR, GALATI: Right, okay. So | think
understand. Ckay.

HEARI NG OFFI CER CELLI: And now Staff,

did you care to say anything on that?
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MS. MAYER We absol utely concur that
it's a site-specific factor in consideration and
with your interpretation of the letter.

HEARI NG OFFI CER CELLI: Thank you.
Ms. Qul esserian?

MS. GULESSERI AN: | have no coments.
We concur with what's been said so far. Thank
you.

HEARI NG OFFI CER CELLI: Any comrent on
water, M. Boyd?

PRESI DI NG COWM SSI ONER BOYD:  You did
fine.

HEARI NG OFFI CER CELLI: Thank you.
M. Glati, go ahead

MR GALATI: The next area has to do
wi th disagreenents with Staff, and this was a
preenmptive, bring it up so we could discuss about
it. We have had, obviously, disputes with Staff
over water and we've had di sputes and
di sagreements with Staff over other areas.
They' re not unresolvable, but what 1'd like to
throw out to you is that we would urge the Energy
Commi ssion Staff to wite its Staff Assessnent
even if there are differences of opinion

And so there's a couple of areas that
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I'"d like to point out to you. |Is we have proposed
biology mtigation in one way, and Staff may be,
may want biology mitigation in another way. Qur
view woul d be while we're going to do our best,
we're going to go nmeet and tal k about biol ogy on
Thur sday and, hopefully, cone to an understandi ng.

| just wanted to take this opportunity
to use that Staff has already had a delay inits
schedul e because of what | believe to be
di sagreenments, not necessarily conplexity, and
t hose di sagreenents, we don't want themto
continue to delay the Staff assessnment. And
just throw it out to you that we do have an
evidentiary hearing process and we don't undertake
the evidentiary hearing process lightly. W try
to resol ve disputes. But sonetines, sometines
there are disagreenents that require your help.

And what we would ask is that Staff
stick to its new schedul e, whether there are
di sagreements or not, and that it take a position
if it doesn't agree with our biology mtigation or
the way we designed the drainage channel or the
way we've done the ground water nopdeling, that
Staff say why and say what it should be done. W

at least then can have, | think, some workshops
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during the 90-day public coment period and we'll
work to resolve things. But we would prefer to
not have any nore del ay.

HEARI NG OFFI CER CELLI: Staff, your
response, please

MR MONOSM TH:  Yes. We've reissued our
updat ed schedul e on Status Report Nunber One,
whi ch was published on February 1st wherein we
indicated that Staff Assessment Draft and Fina
| mpact Statement for Genesis would be filed, the
Notice of Availability would be filed by the BLM
on March 25th.

That obvi ously means that certain things
have to happen within the next six weeks. W are
on schedule to neet that conmitnent to the
Conmittee and the other parties. This Thursday we
wi |l have our tenth Data Response Wrkshop.
thi nk we've had a very healthy, robust discussion
with the Applicant on a nunber of issues including
the mtigation for biology, including surface
drai nage and ground water investigation and
nodel i ng that we've conducted -- that they've
conducted that we've reviewed, that we provide
sensitivity analysis for.

And | do believe that the Conmttee wll
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find when we do publish the essay, the EI S, that
Staff's opinions and anal yses and testinony, in
col l aboration with the wildlife managers from Fi sh
and WIldlife Service, Fish and Game, from BLM wil |
be consistent on mitigation. And we can talk
about the specifics that M. Galati raised in
relation to sone of this, but we feel good that
we're going to stay on track, so --

MS. MAYER | just want to add that the
Staff is doing a heroic job trying to get out
these sections. Some of them are done, sone of
themare being witten as we speak. Cbviously
bi ol ogy and water are huge issues. They're going
to be, sections are going to be hundreds of pages
long. But they are in progress and we fully
expect to nmeet the schedul e.

HEARI NG OFFI CER CELLI: And | appreciate
t hat .

| just want to say on sort of a selfish
note that when -- and |'m sure between you and
Ms. Hol mes you're covering for this, but I'm going
to ask Staff Counsel particularly to pay attention
to those sections where Staff conmes to sone sort
of inconclusive position, or to watch for that, to

read for that. We're |ooking for those places
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where, say, Staff can't nake a determ nation about
this because we | ack the evidence or sonething
like that. That kind of thing is where you shoul d
be honing in and see what you can do to get
what ever resolution you can when, and if, you
encounter those kinds of statenents, if you woul d.

MS. MAYER  Absolutely, sir

HEARI NG OFFI CER CELLI: Thank you. And
Ms. Cul esserian, please.

MS. GULESSERI AN:  Thank you. | wanted
to just comment on the process. CURE is
expeditiously reviewing all the material that's
been filed and the data responses and requests,
and participating in the workshops.

We have found that over the past -- we
have found throughout the proceedings so far that
technical information supporting responses has not
been served on CURE, and we have, as we discover
t hose types of discrepancies, we have been asking
the Applicant, who has in turn been providing it
to us very pronptly.

We are still working through the
mat eri al and doing our best to identify what we
have not received as quickly as possible. And

just wanted to note that, you know, as of | ast
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week we have just received sone of the technica
i nformation and our consultants are at it,
reviewi ng the information as quickly as possible.

W' ve al so participated in a workshop
| ast week where we understood that Staff was
havi ng di scussions with the Applicant prior to the
wor kshop on some technical issues. It was
clarified by Staff Counsel that we shouldn't,
there shoul d not be substantive di scussions
wi thout all parties present and a record of
conservation was filed and Staff Counsel nade that
clear to all the parties that that would be
properly noticed. So we appreciate that.

And | would like to just state for, as
we continue on this process, a very fast noving
process, if we could nake sure that we are
i nvol ved in the exchange of information so that we
can do our best to not be any inpedinent to at
| east the speed at which this is going. That
woul d be much appreci at ed.

HEARI NG OFFI CER CELLI: Let me ask about
t hat because CURE and M. Boyd, CARE, should be
i ncl uded on everything that goes out on a POS so
why woul d that not be happeni ng?

MR. GALATI: | only know of one instance

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21
where it has been alleged to not happen. W
haven't even gone back to see if they, that they
were served. | know everything fromny office is
being served. | know that with our consultant if
it has not been happening, we've corrected that
now. And so it's possible that |arge docunents
may not have been given directly. It could have
been a CD, could have been el ectronic.

We didn't spend the time to go back and
say did you not get it, because no one el se has
conpl ai ned about not getting something served on
them But what | can tell you is that we did take
a | ook back, we did provide to Ms. Qul esserian
exactly what she asked for. Anything else she
asks for we'll nmake sure she gets it. It's been a
mstake if it has happened, it has not been
intentional at all.

So | can tell you that there are nany
filing, as Mke Mnosmth of all people knows,
that he's been gracious enough to allow us to file
addi ti onal suppl enental plans and things pieceneal
after the data requests were done. They were
going very quick. It's possible sonebody forgot
to put one in the mail to CURE, but it's not

intentional, and we'll keep a better eye on that.
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HEARI NG OFFI CER CELLI: And Staff?

M5. MAYER  Staff knows if a
conversation does veer into substantive matters to
post a Record of Conversation and | ayout so they
woul d be just nore proactive in general now that,
you know, sone of the -- it's getting |ess
techni cal and nore substantive, obviously, as the
case goes on. So we've had nmany wor kshops.

And just as a point of clarification
BLM s rules are not like our rules at all. BLM
can, in fact, neet with Applicant as it chooses
wi t hout other parties, without even -- without the
Ener gy Comm ssion and wi thout other parties. So
potentially there is sone information that was in
the air there that wasn't fully displayed. But
everything we get, the parties get.

MR MONOSM TH: And | just wanted to, in
defense of Staff here as well, in doing the site
visit informational hearing we were instructed by
the Conmittee to review, to have Staff's staff
contact where appropriate to nmake sure that that
was reflected in Records of Conversation. W' ve
never had Staff's staff contact where a deci sion,
wher e anything substantive was arrived upon. It's

al ways been clarification for purposes of |ooking
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at existing information that was filed in the
record and avail able for everyone to review.

The conversation which occurred | ast
Tuesday prior to the noticed workshop between our
surface drai nage technical hydrol ogi st engi neer
and that of the Applicant's at Wrl ey Parsons, was
encapsul ated in the Record of Conversation. It
was witten on the 9th and filed on the 11th. The
wor kshop occurred on the 10th, so there was that
one day | apse and we do apol ogi ze to CURE and the
other Intervenors. W try to be very strict and
adhere to all filings on the Record of
Conversations, and we've agreed, per Staff Counse
actually, that we need to make sure that these
Records of Conversation actually occur during the
wor kshops. And we'll talk again about this stuff
on Thur sday.

So we try to do this, try to get
expedi tiously through the information and arrive
at the discovery analysis point we can wite this
and get this to you guys, so --

MR GALATI: And | would like to echo
that as well, as to give nmy assurance to the
Committee. There's been no substantive

conversation that woul d affect any decision. The
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ki nds of conversation that sonmebody woul d have is
we woul d subnmit a drainage design and the person
woul d say, the review ng person would | ook at the
drai nage design and say does that synbol nean that
you're going to do this, is that what that neans,
trying to understand the drawi ng, which is then
followed up with a Record of Conversation

What we' ve done on our side is we've
i nstructed our engineers and those technica
peopl e that sometines have that technica
conversation to send an e-mail to Ms. Culesserian
or any expert she identifies, |et them know when
t hose conversations are going to take place, that
they nmust take place, and they nust take place
because the information is comng at a very high
speed.

There is no violation of the ex parte
rule to take a place. This was a Staff data
request. This is the Applicant providing that
answer. And Staff and Applicant naking sure that
what Staff got was |egible, understandable. |
thi nk that shoul d continue.

HEARI NG OFFI CER CELLI: | think that the
Conmittee is appreciative of all the parties

efforts. This is an ARRA funded case, this one is
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a fast track, and especially Applicant would be
nost interested in nmaking sure that we don't have
del ays because one party didn't get sonething or
ot her.

So I'mjust going to ask the parties
fromhere on out to please be diligent in nmaking
absol utely sure that everybody who is an
Intervenor -- we may get sone nore -- al
Intervenors are served with everything that goes
out so that they're always a part of every e-nmai
and all service.

So, with that, |I'm hopeful,

Ms. CGul esserian, that we won't hear any nore about
this kind of thing in this case, because we need
to nmove forward.

Anyt hing fromyou, M. Boyd, regarding
any of these issues that you personally --

PRESI DI NG COW SSI ONER BOYD: Wl |, |
heard soneone nention that the prelimnary Staff
Assessnment and Draft EIS was going to be made
public in the end of March; is that true?

HEARI NG OFFI CER CELLI: What | heard was
March 25t h.

PRESI DI NG COVM SSI ONER BOYD:  Mar ch

25th, okay. And then there's going to be a what,
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a 45-day period for coment; is that true, or is
it 907

HEARI NG OFFI CER CELLI: 1'mnot actually
sure about what -- M. Boyd, | just want to
refocus with the questions. Wat we've been
tal king about right nowis, first of all, have you
been receiving the discovery?

PRESI DI NG COW SSI ONER BOYD: Ch, yeah
| haven't had any problens with not receiving
docunents.

HEARI NG OFFI CER CELLI: GCkay. So
you're --

PRESI DI NG COW SSI ONER BOYD: - -
el ectronic formand hard copy, including Records
of Conversati on.

HEARI NG OFFI CER CELLI: Okay, excellent.
So you're satisfied that you are on the PCS |i st
and that you are getting everything.

PRESI DI NG COW SSI ONER BOYD: COh, yeah
| had a little bit of initial problemwth Al fredo
Fi gueroa's e-nmil addresses, but that was resol ved
by new Proof of Service |ist being published with
the correct --

HEARI NG OFFI CER CELLI: As far as your

guestions, |I'mactually -- even though you're a
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party, we are still going to have the public
comment and question period. Then if you have
such questions as when things are going to happen,
then you nmight be able to ask that kind of
guesti on.

PRESI DI NG COVWM SSI ONER BOYD:  |'m j ust
curious. You're doing both the NEPA and the CEQA
process here, and ny concerns are specifically |
did cooment on NO for the NO that was done by
BLM on the project, and just am curious which, if
any, of the issues that we addressed in there are
going to be addressed in the Prelimnary Staff
Assessnent and the Draft EIS. That's my main
concern at this point.

HEARI NG OFFI CER CELLI: 1'mgoing to --
I"'mgoing to allow -- my understanding is that the
Draft EI'S and the SA are going to, is a joint
docunent. And |I'mgetting nods from M. Mayer,
who's attorney for Staff here.

M5. MAYER  Then there's a 90-day
conment period per NEPA

PRESI DI NG COW SSI ONER BOYD: Oh, 90
day, okay good.

HEARI NG OFFI CER CELLI: Ckay. So am |

correct, parties, in the assunption that it's
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going to be one and the same docunent ?

M5. MAYER  Yes, sir

HEARI NG OFFI CER CELLI: Okay.

MR, GALATI: That's ny understandi ng, as
wel | .

HEARI NG OFFI CER CELLI: kay. So there
you have it, M. Boyd. You're going to have one
docunent serving both functions.

PRESI DI NG COVM SSI ONER BOYD:  Good.

HEARI NG OFFI CER CELLI: Okay.

MS. MAYER  Yeah, that's part --

PRESI DI NG COWM SSI ONER BOYD:  Ckay,
yeah.

MS. MAYER -- part of the interna
review i ncludes BLM review and ultimately EPA
revi ew of the document.

PRESI DI NG COVWM SSI ONER BOYD:  Ckay.

HEARI NG OFFI CER CELLI: Thank you. Now,
we were traveling through the issues,
identification of the Applicant.

MR, GALATI: Right, | was on issue
nunber two, which is disagreenents with Staff, and
| think that that's been cl eared up.

I do have sone questions regarding

cunmul ative inpacts for ground water nodeling. W
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have worked with Staff to try to identify, as you
know because you heard a Scoping Order about it,
what projects should be in and what projects
shoul d be out. And we have recently told that BLM
isunwilling to or believes it's confidential to
give the list of projects that would be done for
cunul ative inpact nodeling that Staff is using.
And we think that we should all be using the sane
list or at | east understanding of what the list is
SO we can prepare our cunul ative nodeling as well.

We have subnitted comunicative nodeling
to Staff and we have chosen a list. W'd like to
understand if we have a dispute in that area or
not, and we haven't been in receipt of alist. So
BLM s solicitor is on the phone today. Maybe she
could tell us whether or not this is sonething
that they could share with us.

HEARI NG OFFI CER CELLI: Sure. First let
ne | ook to Staff to see whether they have any
light they can shed on this.

M5. MAYER  Yeah. Genesis subnitted a
pretty minimal list. However, the -- and so the
lists are different. However, the inpact -- well,
the likely conclusion is of cunulatively

consi derabl e i npact --
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MR, GALATI: Yes.

MS. MAYER  -- because of the projects
that are planned. So the results are, the results
are not that different between the lists.

HEARI NG OFFI CER CELLI: Let ne ask you
this. And | wote down the nane, Penny Josephson.

MS. JOSEPHSON: Yes, |'m here.

HEARI NG OFFI CER CELLI: Ch, great. |'m
going to ask fromboth of you. | don't, I'mnot
aware of any -- or perhaps you can showme -- I'm

not aware that any such list would be
confidential, or what would make such a Ii st
confidential ?

MS. JOSEPHSON: Well, this is Penny
Josephson. | have to admit |I'mnot aware of this
issue, it hasn't been brought to ny attention, so
| really can't commrent on it. | can go back and |
certainly will check with BLM but | have no idea
what the basis of this issue is.

HEARI NG OFFI CER CELLI: That's fi ne.
I"'mgoing to ask Staff next. Go ahead, Ms. Mayer.

M5. MAYER Sure. | called BLM and |
talked to Allison Shaffer and | received the word
that they consider, they consider it to be an

i nternal docunent that will be part of the Draft
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ElS, but they did not want to release it at this
poi nt .

The odd result is with their regul ations
that BLM could release it to the proponent;
however, | cannot do that because if | release it
to the proponent, under CEC regulations | need to
release it to everybody. And they did not want to
do that. So it's kind of a legal trap

HEARI NG OFFI CER CELLI: Couldn't they

just get it fromthe Freedom of |nformation Act

request? | nmean, or the California Public Records
Act request. | nean, |I'mhard pressed to think of
sonme kind of -- | can't even think of what the

privilege would be to prevent the disclosure of
t hat .

M5. MAYER As | said, | nean, that's
what | was told by BLMand | --

PRESI DI NG COW SSI ONER BOYD:  This is
M. Boyd. |If they don't make that infornmation
record, that information public by the tinme they
rel ease their Draft EIS, they can't say that they
nmade their EIS available for the public. They
have to produce all their information at the tine
that they release the Draft EIS.

HEARI NG OFFI CER CELLI: Well, | think
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that's true, M. Boyd. | think that the
under st andi ng, though, is that the parties want to
see this information before the EIS and the SA are
publ i shed.

PRESI DI NG COW SSI ONER BOYD: | don't
think that's appropriate.

MR, GALATI: Yeah. | just, you know, as
t he counsel for two projects right around the
corner, there are lists floating around for those
projects. | have nade the argunent that the
projects, Genesis, should be treated exactly |ike
those projects. It's not the quantity of water,
it's which project.

MS. MAYER  Were they (indiscernible)?

MR, GALATI: Yes, we had, when we net
with BLMto prepare the Palin Project --

MS. MAYER  Again, that's different.

MR. GALATI: -- they produced --

M5. MAYER BLM can rel ease --

HEARI NG OFFI CER CELLI: One second,
pl ease. One person -- | can only have one person
talking at a tine.

MR, GALATI: Ckay. Ms. Mayer, it would
have been great it you'd told nme that on the phone

t he ot her day when you said you couldn't rel ease
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What | don't understanding is what is
Staff at the Energy Commi ssion going to use for
its cunulative public list? 1t is doing a CEQA
analysis as well and | think it's only fair,
because | would like to take the opportunity at
the next Status Conference, should the Staff
Assessnent not come out, to make another pitch
that the Palin Project, the Blythe Project, and
t he Genesis Project should all be using the sane
list of projects.

HEARI NG OFFI CER CELLI: And you've
received -- you're saying that you have received
lists of the POD in Palin and Bl ythe?

MR GALATI: What we received in Palin,
early on before we started, filed with the Energy
Conmi ssion, was BLM s suggested |ist of projects
to use. W know that there have been continued
di scussions, we know that Staff and, again the
i ssues haven't raised in Blythe and Palin, but we
have no idea whether the lists are the sane.

I don't know what the perfect list is
for Blythe and Palin. | know that BLMwas able to
give us information. Here's what | also know, is

in the past the Energy Commi ssion Staff has been
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able to give us information under CEQA, so | don't
believe that there is any regulatory requirenent
that we could not share the sane information.

They actually asked us for a list and we had to
cone up with alist. So what we've done is --

HEARI NG OFFI CER CELLI: When you say
"they" --

MR GALATI: -- worked in a vacuum

HEARI NG OFFI CER CELLI: -- are you
tal ki ng about Staff or BLM?

MR, GALATI: Staff and the data request,
what are your cunul ative project list and do your
cunmul ative nodel i ng, and we had workshops about
it, but we still don't know if we're on the same
page, using the sane projects.

We asked for clarity fromthe
Conmi ssion. W did not get clarity fromthe
Conmmi ssion on the law, so we want to see their
list to see if we are on the sane page. | fee
like there's a little hide-the-ball here and
don't think that's productive.

And so | don't make those allegations
lightly, but why aren't we using the sane |ist of
projects to identify cunulative inpacts? W do it

inair quality, we do it in land use, we all get
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on the sane page of what projects are foreseeable
and which one we're going to use. |'mnot saying
that have to agree with ne, but they should tel
ne.

HEARI NG OFFI CER CELLI: Ms. Mayer?

MS. MAYER | believe | did tell you.
was extrenely forthright. |If the Commttee would
like us to release it, |I don't have any personal
problemwth releasing it. As | said, | called
BLM and they said we do not want to rel ease that,
it's an internal docunent. And according to their
regul ations, we could release it to the proponent.

Again, | can't release it just to the
proponent, | have to release it to all the parties
under our regul ations.

HEARI NG OFFI CER CELLI: What | think
woul d be productive would be if the parties could
outline, have a conversation including BLM and get
to the bottomof this because then it occurs to me
that if there's some -- maybe there is some
privilege and we're not aware of it. We're just
not thinking of it right now and, if that's the
case, well then fine. But, if not, then maybe --

| hate to lay this one on the Applicant

wi th your burdens as they already are, but you
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m ght need to bring a notion for sonme sort of
ruling by the Committee on that as a di scovery
type nmotion. |1'mnot sure, but |I think that it
sounds to ne like this is probably sonething that
the parties can just resolve in comunicating with
each ot her.

M5. MAYER This seems |ike we could
resolve this tonorrow and have it for the Thursday
wor kshop, possibly.

HEARI NG OFFI CER CELLI: | would
appreciate that. And, you know what | think would
be useful? If you wouldn't mnd, M. Glati, if
you can sort of be the ringleader on getting
resolution on this and then if | could get an
e-mail by the end of the week or naybe the
begi nni ng of next week that just infornms the
Conmittee on whether this question is resolved or
not. That would be great.

MR, GALATI: Ckay. | would certainly do
t hat .

HEARI NG OFFI CER CELLI: Ckay. And
that's acceptable to you, M. Mayer?

M5. MAYER  Yes, sir

HEARI NG OFFI CER CELLI: Ckay.

Ms. Cul esserian, please.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

MS. GULESSERI AN: | woul d commrent t hat
if there is a resolution of the issue and that a
list is produced by Staff, then it would be
docketed and all parties, including the
Conmi ssi oners, would know that it's been published
and resol ved, which would also help informthe
Conmi tt ee.

HEARI NG OFFI CER CELLI: Absol utely.
That's right. So, of course, it would be
docket ed.

M. Boyd, did you want to say sonething?

PRESI DI NG COVWM SSI ONER BOYD:  Well, the
only thing is if there is sone federal regulation
that prohibits that informati on being disclosed
before the Draft EIS is released, | nean, there's
not really much you can do because | woul d think
the federal |law would trunp the state | aw

HEARI NG OFFI CER CELLI: You're correct.
| think that if there's a law that prevents its
di scl osure, then the parties will informus that
they can't, because it would be illegal, so --

PRESI DI NG COW SSI ONER BOYD:  Yeah. Al
| knowis | participate in a lot of EIS before and
found the same problem of getting cunulative

projects identified before the Draft cones out. |
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think it's a typical process that they're using in
general. | nean, | guess it's though -- ny
concern is you're barking up the wong tree,
that's all.

MR. GALATI: M proposed sol ution,
M. Celli, would be that if there are lists that
the federal governnent wants to use and |ists that
the state governnent wants to use -- | know there
are areas in this docunent that are going to be
di fferent because the regul ati ons are changed.
woul d ask for Staff to publish its list, not
conmit BLMto using that list, and | can, because
| learned today for the first tine that | can

request it under the regulations directly from BLM

as the project pro forma and I'Il get that list as
well, and | can conpare them |It's a very sinple
sol uti on.

But Staff needs to do a CEQA anal ysis.
It would be great to understand what they are
considering to be their cumul ative projects for
ground water.

MS. MAYER  They're the sane ones.

HEARI NG OFFI CER CELLI: Very good. So
this sounds to nme like it shouldn't be a big deal

that you should be able to work this out pretty
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expedi tiously.

MR, GALATI: Yes, thank you.

HEARI NG OFFI CER CELLI: Where are we
next ? Schedul e.

MR, GALATI: Yes. Wth respect to the
schedule, | wanted to show you a coupl e of things
that 1'ma bit concerned with. And, as you know,
as the Conmittee has -- the Conmittees in the ARRA
funded projects have devel oped schedul es.

HEARI NG OFFI CER CELLI: One second. On,
here it is. | now have it. | was |ooking for ny
schedule. Go ahead, |'msorry.

MR. GALATI: As the Committees in the
ARRA funded projects, over tine | think they've
devel oped schedules. One of the things that's
sort of done is there's been sort of a break from
t he REET (phonetic) schedule, which was originally
published and | actually think the break has been
a positive one. But I'd like to point out to you
that still is in our CGenesis schedule, so I'l
address that issue first and then |'lIl address the
changed date to March 25th, because | think they
both, they have sone bearing.

Staff is preparing, and according to the

Genesi s schedule, Staff is having to prepare a
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Staff Assessment Addendum on 4/30 and that woul d
be used, in nmy opinion, to go to Prehearing
Conference in Evidentiary Hearings before the
cl ose of BLM conment period. | think that's
backwar ds because | would think that the BLM
conment period would be the public comment on the
Staff Assessment slash Draft EI'S and that there
ought to be final Staff Assessnent and Final EIS
prepared, and evidentiary hearings either done
shortly before that or shortly after.

And the reason | say that is the
Presi di ng Menbers Proposed Decisi on may be
slightly different than the Staff's Addendum If
the cl ouds broke | oose and the sun cane through
and the Applicant were able to convince you that
one of our particular issues was the correct way
to approach mtigation, for exanple, that would be
different than the Staff Assessnent Addendum and
woul d have to be, would cone out in the PMPD.

And so | don't know the purpose of the
4/ 30 Staff Assessnment Addendum and the Staff -- or
heari ngs goi ng before Staff does its Addendum
Does that entry just nean that it's being
pr epar ed?

M5. MAYER No, | think you're confusing
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the dates. On the revised schedule the Final EI'S
and the Supplenental SAl after the close of the
BLM coment peri od.

MR GALATI: | think what |'m confused
is what does the entry, "Staff Assessnent
Addendum SAA, prepared," nean?

MR MONOSM TH:  And that is based on the
original Commttee's Scheduling Order, which
indicated a 2/19 Staff Assessment, Draft
Envi ronnent al | npact Statenent publication, and
the Conmittee's original Scheduling Oder, they
all be rel eased back at the end of Decenber. And
in that you had a 4/30/10 Staff Assessnent
Addendum

We didn't change that in our revised
schedul e, which we prepared as part of Status
Report nunber one where we did change our date for
the Staff Assessnment Draft, Environnental | npact
Statement from2/19 to 3/25. So that 4/30 date in
there we didn't mess with. That was really the
Conmittee's nunber, it was your date, and we
assuned that if you were to issue your own Revised
Scheduling Order that that date would al so change
based on your intentions in regard to the

evi dentiary hearings.
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Real |y what Staff was npst focused on in
our Revised Scheduling Oder, part of our Status
Report number one, was the change in the date on
the Staff Assessnent Draft, Environnental | npact
Statement, which we're all working very hard
towards conpl eti on, as you know.

Beyond that, the schedul e obvi ously has
a nunber of line itens. W didn't necessarily
nmess with those too mnuch.

MR. GALATI: Thank you, Mke. | think
that is hel pful, because here's what |'mthinking,
is it doesn't allow us very nuch tinme to be
productive from 3/25 to 4/30 and have a wor kshop,
be productive, get comments fromthe public, and
ensure that the Staff's Assessnent Draft, Final
EISis prepared in a way that is productive.

So on the other projects that's not
bei ng done until way towards the end of the BLM
conment period, which is allowing an Applicant to
review, make comrents in witing before a workshop
so the workshop can be productive. And | was
seei ng us being squeezed with that date. |
m sinterpreted that those were Staff, that Staff
didn't propose to change that date and would try

to hit the 4/30/10 date.
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So if the 3/25 date is hit by Staff on
the Staff Assessment, we think that the Conmittee
shoul d nmove the 4/30 date forward to allowit to
be a productive date.

HEARI NG OFFI CER CELLI: To allowit to
occur after the 90-day comrent period?

MR, GALATI: | personally believe that
we, that it has to. How can the Staff Assessnent
Addendum which is a joint docunent with the
Response to Comment docunent, how can that be
prepared like in the other projects? It's after
t hat 90-day period. What happens during that 90-
day period is a lot of work between the Applicant
and Staff to get resolution and it's because of
that that | think we can accept the 3/25 date.

The evidentiary hearings that take place
shoul d be, take place right after that docunent
cones out and then get done quickly so that the
Committee has tine to wite a PMPD, because
ultimately what we believe the Final EIS needs to
be is anything that may have changed between
Staff's recomendation, which is in a joint
document, and the Committee's decision

MR, BUSA: And just to clarify it, it

| ooks |i ke we al nbst have that line itens in there
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twice. |s that true, we have a --

MR MONOSM TH:  Which line item Scott?

MR, BUSA: It's the "prepare Staff
Assessment Addendunt is listed for 7/1/2010, and
basically something similar to that is also listed
for 4/30/2010. So is it, are we just duplicating
our | anguage and that's what's confusing us?

MR. MONOSM TH: Yeah. Again, we didn't
ness or alter that Staff Assessnent Addendum 4/ 30,
which is the date that has appeared in the
original Commttee Scheduling Order. Really we
left that to the purview of the Committee in terns
of when they wanted it, vis a vis the evidentiary
hearings. And I think that's making the argunents
that it needs to be altered sonewhat.

Al'so, the Administrative Draft we, that
may have -- again, | don't know the original
intent. | think the date, the nore operative date
really is the one we prepared a Staff Assessnent
and we put it out, and we've revised it into
July 1st from June 1st. That incorporates 90-day
revi ew, hearings, workshops, et cetera.

So the 4/30 date, | don't knowif that's
just -- we didn't take it out. We didn't feel it

was our purviewto take it out. It was in the
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original Commttee Scheduling Order so we kept it
in there and they get to do --

HEARI NG OFFI CER CELLI: So, if we have a
Preheari ng Conference somewhere between the Staff
Assessnent Addendum prepared on 4/ 30 and before
the 6/24 close of the BLM comrent period, which is
what we had in nmind, that was the idea so we coul d
be actually doing sonething, then | see later that
there's like a -- as M. Busa points out, there's
anot her Staff Assessnent Addendum on July, which
I"mtrying to think what the utility of that is.

MR, MONOSM TH: It was ny understandi ng
that it would then incorporate input fromthe
Conmittee, fromthe public and other, and the
comments periods as well. In ny thinking that's
what it was. Again, | was working fromthe
original schedule that we had received as part of
the MOU and the original tenplate, which had
certain dates and certain stipulated ml estones.
That was one of them

Part of this was an exercise in trying
to, given the fact that because of anticipated
conplexities in the analysis and sone interna
del ays, that our original date of 2/19, we wanted

to get that Staff Assessnent out, nmoving it back
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to 3/25. W had to sonehow find ourselves five
weeks in the spring and sumrer so that we ended up
in the same place cone fall and we don't
j eopardi ze the project or its ARRA funding.

So it was a bit of an exercise in trying
to find a path through, at |east a recommended one
for the Conmittee, so --

HEARI NG OFFI CER CELLI: So your
understanding, M. Mnosmth, would be that it's
the conmrents that would come through the, really
the BLM s publication and the Federal Register,
that you were intending to incorporate into our
Staff Assessment.

MR. MONOSM TH:  The Addendum correct,
as well as anything that nay have come fromthe
Conmittee in any of their hearings, just to make
sure that it encapsul ated direction fromthe
Conmittee input from obviously, our partners at
BLM and ot her agenci es.

HEARI NG OFFI CER CELLI: kay. |
appreciate that. That nmakes it very clear.

So right now, as it stands, this is an
acceptable -- the revised schedul e as proposed by

Staff in their Status Report is acceptable to the

Applicant?
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MR, GALATI: Yes, it is acceptable as
Il ong as we don't have any additional slippage. |
thi nk we can handle that, and that's why | brought
up the issue of we may not be successful in
wor kshops in agreeing on certain issues and that
hopeful |y that does not delay or |eave significant
hol es because there's a di sagreenent.

But again, | still want to push out, |
still want to point this out to you because
think it's been resolved in other Committee
Orders. If Staff prepares an Addendum on 4/ 30,
what will be in that Addendun? O let's say
that's nmoved to 5/30; what will be in that
Addendum i f the BLM conmment period has not closed
and all the comments are not in? Remenber, Staff
is preparing a joint docunent.

| don't see any benefit of this |ine
itemof 4/30. | would suggest that you take it
out and | woul d suggest that you have Prehearing
Conference right before Staff either comes out and
evidentiary hearings after the Staff prepares its
Addendum That's its final testinony and then
Appl i cant knows how to respond to it. But | don't
know what the 4/30 document would be in order for

me to be, froman evidentiary perspective, to be
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able to put all the evidence in necessary to agree
or disagree with either Staff or other comments
fromthe public.

So | understand the need for -- and
here's what's happened on other projects is if
there's agreenment on things between the first
Staff Assessment and the final Staff Assessnent,
you can do an evidentiary hearing to take all of
that in. And if there's disagreenments, we had a
built-in Status Conference that could easily be
turned into an evidentiary hearing after the Fina
ElIS or after that final Staff Assessment Addendum
cones out, where the Conmittee could actually hear
or receive additional evidence. To me that would
be a productive way of going, if you wanted to
keep the Prehearing and Evidentiary Hearings
before the final Staff Assessnment Addendum

But | don't see any benefit of the 4/30
and | think it nakes Staff prepare a docunent --
even if we nmoved it, it makes them prepare a
docunent very quickly and it also, | think
handcuffs us in getting an agreenent.

HEARI NG OFFI CER CELLI: Staff, what's
your take on that?

MS. MAYER: It makes sense to us.
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HEARI NG OFFI CER CELLI: Yeah, it does,
and Ms. CQul esserian, do you have a position?

M5. GULESSERI AN: | do have a conment.
The reason that it has been in there in the cases
that we've been participating in is that the
schedule to get the Staff Assessnents out so
qui ckly without a prelimnary Staff Assessnent
that the Staff would be able to take comrents on
in order to inprove the docunent, it's been so
rushed that the conclusion, we' ve often seen
i nconclusive findings in the Staff Assessnent.
And so the purpose, as it's been evolving, has
been to have a Suppl enental or an Addendumto the
Staff Assessnent.

So that's the background on why it has,
why it's in there.

HEARI NG OFFI CER CELLI: Yes.

M5. GULESSERI AN You noted earlier
pl ease do your best to not nmmke findings that is
i nconclusive, and in fact this tension between
getting out a document so swiftly and not having
all the information before getting out Staff's
Analysis -- so | think my cooment is, is that, you
know, we have been advocates for ensuring that al

of the analysis is conmplete prior to testinmny and
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evidentiary hearings. And so that's what we'd
like the Committee to keep in mind in making the
schedul e.

HEARI NG OFFI CER CELLI: Yeah. Because
in the past when Staff subnmits sone sort of
suppl enent, Suppl enental FSA or whatever, it isn't
usual ly, they don't have a gun to their head.
There's not usually sonething in a schedul e that
says get it out at this time. They just submt
t hem of necessity because somet hing cane up or
there was a change in the design or sonething
where a Suppl enental FSA was necessitated

So |'mjust wondering whether we really
need to have this -- I'mjust saying that it nakes
sense to ne that if there's a need for an addenda,
any kind of addendum that we should, we'll
recei ve that whenever it conmes up. | don't know
that we need to have it as scheduling, a line item
in our schedule. You know what |'m saying?

M5. MAYER  Yeah, we'd appreciate the
flexibility.

HEARI NG OFFI CER CELLI: Yeah, | think
all the parties would. And al so what that enables
us to do is, you know, with regard to our

Preheari ng Conference, because today is our first
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of two schedul ed Status Conferences. W have this
one today and we have one next nmonth on the 18th
of March, | believe. And then we don't have any
nore because the assunption was that the SA at
t hat point was out and there was no further need
for us to confer.

But we may need to have a little nore
flexibility and be able to do that kind of thing.
I"mjust not sold on the need to have that
Addendum be a -- it's an option that's avail abl e.
| don't know that we need to have just one nore
thing on a schedule to nake them do sonet hi ng on
such and such a date. There may not be an
addendum on that date, | nean if everything goes
wel | .

MR. GALATI: There really are two
docunents and so we're not calling it a PSA and an
FSA, but | believe that Staff will be preparing
very simlar to a PSA. And maybe instead of a
full FSA, an errata that actually shows what an
FSA woul d ook like. And that's going to cone
out, according to Staff's current would be
July 1st.

So there are a few docunents and there's

90 days of public conment on Staff's first
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Addendum so | don't believe there is a
requirenent for Staff to prepare an additiona
addendum There it is right there, 7/1. It
allows this public process of 90 days, in ny
opi nion, to be productive.

And so with that |, you know, these are
| arge docunents. We'd |like, instead of sometines
with a PSA workshop we have 30 days to coment and
t he workshop's scheduled within that 30 days, we
have |i ke two weeks to sometines to go through a
real docunment. |If we can have three weeks to go
t hrough the docunent and then submt Staff,
comments to Staff, they could review themfor a
week or so then have a Staff Assessnent Wrkshop.
| mean, that would be a | ot nore productive and we
can be doing that, if we resolve everything and
Staff wants to do its addendumearly, that would
be great.

But | still think they need to respond
to these coments. And since it's joint, it's the
Staff Assessment Addendum sl ash FEI S.

HEARI NG OFFI CER CELLI: Yeabh.

MR, GALATI: It's got to include all the
federal partners. So a Staff Assessnment Addendum

only? 1 don't think Staff was envisioning having
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to prepare a docunent that's Energy Conmm ssion's
recomendati ons wit hout the federal partners.

HEARI NG OFFI CER CELLI: Right. No, |
understand. What we're trying to do is avoid a
situation, hopefully, | nean, you know, we'll see
how we do, but where there's a requirenent for
revi sion of the PWPD that woul d necessitate
anot her 30-day peri od.

So | think the original thinking was by
havi ng that supplenental in there, we would, you
know, forewarned is forearnmed, we'd know what was
com ng down the pipe, we could nmake revisions
wi t hout having the review the PMPD | ong before it
was done. So | think that was the thinking behind
it.

And ny experience has been, so far, that
whenever we have just an SA without a PSA and an
FSA, there's always the equivalent of a PSA and an
FSA anyway. There's always the PSA or the SA
cones out, comrents cone in, changes are nade, and
t hen that suppl enental docunent is a supplenent to
the SAis really like the FSA. Wl l, that's what
|'ve seen so far.

So with that, and then, M. Boyd, did

you want to say anything about the schedul e?
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PRESI DI NG COW SSI ONER BOYD:  Yes. So
based on -- now, | don't see that this, the
rel ease of the Draft EIS on the schedule. You
said it was the 25th of March, correct?

HEARI NG OFFI CER CELLI: March 25th is
the Staff Assessnent published and the 24th is the
Notice of Availability of the Staff Assessnent and
Draft EIS in the Federal Register.

PRESI DI NG COVWM SSI ONER BOYD:  Ckay.

HEARI NG OFFI CER CELLI: The 90-day
peri od coment, to conment begins on the 24th of
Mar ch.

PRESI DI NG COW SSI ONER BOYD:  Ckay. So
now here is the problemw th your schedule I'm
| ooking at right here. First, what happens if the
Bi ol ogi cal Opi nion doesn't come out on the 19th?
WIIl that delay the schedul e?

MR, GALATI: First, that's not the
Bi ol ogi cal Qpinion. That's the Biol ogical
Assessnent detern ned adequat e.

PRESI DI NG COW SSI ONER BOYD:  Sorry,
okay. In other words -- still the same question,
though. If there not determining it's adequate by
that date, will that delay the date of the rel ease

of the Draft EIS is ny question.
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HEARI NG OFFI CER CELLI: Ms. Mayer, will

M5. MAYER | woul d have to research
that, but | don't think so.

HEARI NG OFFI CER CELLI: Is Mss --
sorry. Ms. Josephson, are you still on the phone?

M5. JOSEPHSON:  Yes, | am

HEARI NG OFFI CER CELLI: Can you conmment
on that, please?

MB. JOSEPHSON: Coul d you pl ease repeat
t he question?

PRESI DI NG COW SSI ONER BOYD: The
guestion was that if the biological assessment is
not determ ned adequate by the Fish and Wldlife
Service by the 19th of March, would that delay the
rel ease of the Draft EIS?

HEARI NG OFFI CER CELLI: Did you get
that, Ms. Josephson?

MS. JOSEPHSON: |'mthinking about it.
As | understand it, the biol ogical assessment wll
be submitted to the Service and the Biol ogica
pinion will be issued by the Service in response.

It's nmy understandi ng, although | should
al nost not comment because | don't want to provide

m sl eadi ng i nformation, but | believe that the
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Bi ol ogi cal Qpinion is issued prior to -- not prior
to the Record of Decision being signed. So |I'm
not sure if it's a requirenent that the Biologica
pi nion be issued before the joint docunment goes
out or it's released in final form

MR, GALATI: M. Boyd, this is Scott
Galati and that's my experience as well, and |I'd
al so point out that the original schedule had the
Draft EI'S coming out in 2/19 before the biologica
assessment was even subnitted. So the biol ogica
assessment, it conplies with Section 7, and as
Il ong as that Section 7 consultation is conpleted
prior to the Record of Decision, then BLM can take
the Record of Decision

So obviously the biol ogi cal assessnent
and the issues associated with it wll be
i ncorporated into the docunent one way or another
but there's nothing to say they have to be the
same. The U S. Fish and WIldlife Service could
deci de under the Endangered Species Act to require
mtigation different than the agenci es descri bed
ei t her under NEPA or CEQA.

PRESI DI NG COW SSI ONER BOYD:  Ckay. So
(i ndi scernible) we have to |leave that for a

mnute. But then the next thing | see is on 4/9,
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| ocal, state, and federal agencies fina
determ nations of the Air Quality Managenent
District and District files the Fina
Det erm nation of Conpliance.

My question is, and then there was talk
about an addendumto the Staff Assessment and then
a Prehearing Conference. Essentially what | see
is the Evidentiary Hearing, it appears, will occur
before the end of the public coment period. MW
concern is that by rushing the rel ease of the
Draft EI'S and the Staff Assessment, that the
docunent you're making public for comrent isn't
going to be the same as the projects that you're
going to have after the close of Evidentiary
Hearings. And that violates both CEQA and NEPA
because what the public's comenting on is going
to be different fromwhat you ultimtely approve.

And | think that what's happening is
you' re not focusing on this as -- you're focusing
on it too nuch as a document, a Draft EI'S
docunent, a prelimnary Staff docunent, and not
focusing on the process for public participation
which is we want to comment on what the process
ultimately is going to be that's going to be

built, not sonme prelimnary project's design
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Ckay?

And that's ny issue with the schedul e
that you have here, is if you' re releasing the
envi ronnent al docunment before you' ve deci ded on
the actual project, what it's going to be, that
precl udes a meani ngful public participation in the
project and in the conrent period.

MR, GALATI: M. Celli, what | --

PRESI DI NG COW SSI ONER BOYD:  You see
what |'m sayi ng?

HEARI NG OFFI CER CELLI: W hear you.

MR, GALATI: Actually, M. Boyd, and
then | want -- I'mglad there's a transcript
because | actually agree with you, maybe for the
first time. So | don't knowif that's you or nme,
but here's what | believe. That | think we could
do a Prehearing Conference and an Evidentiary
Hearing prior to the close of public conment
period for those areas that the Staff and
Applicant and no coments have been -- people can
cone to that hearing and say | don't like it. But
it's possible to get things conpleted.

| do believe we need an Evidentiary
Hearing after the Final Staff Assessnent Addendum

and Final EIS cones out, so that the Comm ttee can
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take it into the record and if there are any
changes, they are reflected in the final PMPD and
that that becones the final EIS. That would be
the way that | think it should be done.

PRESI DI NG COMM SSI ONER BOYD:
Where does the public conment on the final EIS?
They didn't, there is no final EI'S comrent.
There's only the Draft EIS. That's ny issue. The
final project is what | want the conment on

MR, GALATI: MKke, during the Presiding
Menber's Proposed Decision circulatory period --

PRESI DI NG COWM SSI ONER BOYD: R ght.

MR, GALATI: -- there's a 30-day public
comment period, and that would be on the Fina
Decision. So | think there's --

PRESI DI NG COVM SSI ONER BOYD: But that's
a state process, not a federal process. You're
m ssing the federal nexus here because, see, the
way |'mgoing to stop the projects is I'mgoing to
appeal your EIS like | did with Peabody's coa
mne in Arizona, and that took a year, just the
adm ni strative appeal process.

So, | mean, if you don't do it right,
that's what's going to happen

MR, GALATI : I'll leave it there, if
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PRESI DI NG COVM SSI ONER BOYD:

(I'ndi scernible) for, available for the public

conment on. You can't change it after you make it

public or else you' ve got a different project.
MR, GALATI: That's why | do not want

the Staff Assessnment Addendumto be called the

Final EI'S with no opportunity for the Committee to

wei gh in on what the decision is going to be after

they've received all of the comments and received
Staff's final opinion

HEARI NG OFFI CER CELLI: O public

comment .

MR, GALATI: And public comment. So
will, at the risk of saying these two projects
agai n because they didn't help me at all | ast

time, the Blythe One and Bl ythe Two project worked

very fine this way. Now, granted, it was it was
an Environmental Assessnent, but it could have
been an EI S and was designed that it could have
been an EIS. And what happened was the joint
docunents were prepared, we went to Evidentiary
Hearing after the final joint docunents were
prepared, but they were circulated for public

conment again if the PMPD changed it.
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But otherwise |, as an Applicant, have
no opportunity at Evidentiary Hearing to get a
result that is different than the final Staff
recommendation. And so that's all |I'm asking, and
I think you can do it, you can be productive by
havi ng a Prehearing Conference and an Evi dentiary
Hearing for those areas that Staff and we don't
di spute. The public can nake coment. And have
another Evidentiary Hearing after the Staff
Assessment Addendum and final EIS or revised EIS,
what ever you want to call it, and then that would
be ultimtely decided by you as what your
reconmendation is on the final EI'S and circul ate
it for 30-day public comrent period, and then a
deci si on voted on.

HEARI NG OFFI CER CELLI: Well, certainly
the Conmttee would reserve the right to have, you
know, subsequent Evidentiary Hearings as needed
because we do that fromtine to tinme, you know.
Every tinme we set Evidentiary Hearings, we have a
date in mind but they often go several days and
sonetines we can't get consecutive days for
cal endari ng problenms or whatever. And so that's
kind of -- we'll cross that bridge when we get to

it.
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' mnot saying, you know, we're not
precl udi ng anything, we're not etching anything in
stone at this point. | think that it is an
appropriate -- | think that if, since the proposed
schedul e that Staff has given everybody is really
a proposed schedul e, and we're asking, the
Conmittee's asking the parties to adhere to this
schedul e, but | would say that that Staff
Assessnment Addendum prepared date by sone sort of
go-for and not necessarily a drop dead date,
unl i ke sone of these other dates that we have in
here, please.

PRESI DI NG COW SSI ONER BOYD:  The TBD.

HEARI NG OFFI CER CELLI: Well, that's why
we're going to leave that, M. Boyd. W |eave
that TBD until the Committee is satisfied that we
are not going to spin our wheels and not have the
evi dence and have unready parties. So we make
sure that we're going to have Evidentiary Hearings
when the evidence is ready.

So with that, Ms. Mayer, please go
ahead.

M5. MAYER | just wanted to add, of
course, the final docunment has to incorporate

responses to coments. | don't think that
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precl udes a suppl enental assessnent for these
really tricky, you know, couple of really tricky
areas nost likely fromcom ng out as technica
i nformati on gets clearer, other different
pur poses.

HEARI NG OFFI CER CELLI: Right. | mean
really, everybody is, | think, to be comended for
sticking to this schedule as well as you have, and
| encourage you to continue to doing that. |
don't see any reason why this AFC shoul d be that
different fromany of the other ones we do in
terms of the flexibility that we have when it
cones to working with the schedul e and addi ng
dat es as needed and that sort of thing.

| mean, if we slip that nuch we nay need
to insert another Status Conference or two in
there, too. | nmean, we reserve the right to do
these sorts of things. But for now|l'mgoing to
request that the parties just stick to the revised
status schedule that was in Staff's Status Report
and we will neet again on the 18th, | believe it
is, of March and if there's a problemthen we can
revisit it. Maybe the Cormittee will have to
i ssue anot her schedul e.

MR. GALATI: The only area that |
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di sagree with, and the reason | brought it up as
the 30th, is the Staff Assessnent Wrkshop on the
8th gives Applicant very little time to be
prepared. And if Staff isn't trying to make a
Staff Assessnent Addendum on the 30th, they can
nove that out a couple nore weeks and we can be
much nore prepared and nore productive. | think
all the parties could be if they had | ess than,
you know, here we have 12 days or so to review a
1, 400- page docunent. That would be hard to do.

So that, if you adopt that schedul e
whi ch we support, and you put TBD in on 4/30, we'd
like to see towards the end of, you know, m d-week
or mddle or end of April so that we can be
pr epar ed.

HEARI NG OFFI CER CELLI: That's
reasonable. Staff?

M5. MAYER That's fine with us. Thank
you.

HEARI NG OFFI CER CELLI: Okay. CURE, any
position on that?

MR GALATI: Could we let the record
note that the Applicant asked for sonething to be
| ater, because |I think that m ght be the first

time ever.
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HEARI NG OFFI CER CELLI: The record may
so reflect.

M5. MAYER Let the record show we
enpat hi ze and understand Applicant's need.

HEARI NG OFFI CER CELLI: Okay. Wth that
| think -- is there anything further fromthat?

MR, GALATI: No, | just would like to
thank the Conmittee for making itself avail able.

I know that you guys are just as busy as Staff and
others of us. So | appreciate it. | think this
is extremely hel pful.

One thing that it does that you don't
see is it forces us to talk internally, it forces
Staff to talk internally, and I think it
ultimately forces us to have better conversations.
So thank you.

HEARI NG OFFI CER CELLI: Thank you.

Ms. Mayer, anything further from Staff?

M5. MAYER No, sir.

HEARI NG OFFI CER CELLI: Ms. Gul esserian?

MS. GULESSERI AN.  Thank you very much.

HEARI NG OFFI CER CELLI: M. Boyd?

MR. BOYD: | just would close with I felt
alittle concerned that by rushing the rel ease of

the Draft EI'S that the docunent nay be inconplete
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and that would preclude the | awful process for
public participation. 1'd strongly encourage that
the Staff do the best they can with what they' ve
got, get those docunments as conplete as possible
based on information you have.

HEARI NG OFFI CER CELLI: Thank you, sir

And now, with that, since we've now
heard fromall the parties, I'mgoing to have to
open the public comrent period at this tine.

As 1'm | ooking around here in Hearing
Room A, there doesn't |look |like there's anybody
here to make a public comrent, so we're going to
go to the phones. W caller user one, which
bel i eve was Ms. Josephson, and we have cal |l er user
three, we don't know who that person is.

If you are a nenmber of the public and
woul d Iike to make a coment, pl ease speak up now.

kay, hearing none we al so have Meg
Russel|l who | know is associated with Nextera, the
Project Manager, if |I'mnot mstaken, and Tricia
Ber nhar dt .

MS. BERNHARDT: (I ndiscernible), thank
you.

HEARI NG OFFI CER CELLI: kay. Is there

anyone on the phone at this tine who would like to
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make a public comrent?

MS. BERNHARDT: No, thank you.

HEARI NG OFFI CER CELLI: Hearing none,
then I'"'mgoing to hand it back to Conmi ssi oner
Weismiller.

MR VEI SENM LLER: I'd like to thank
everyone for their efforts today and certainly
encourage folks to stay on schedul e and stay
focused on identifying and resol ving the issues.
Thanks agai n.

HEARI NG OFFI CER CELLI: We're adj ourned.

(Whereupon, at 2:57 p.m, the Status

Conf erence was adj ourned.)

--000- -
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