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PROCEEDI NGS

COW SSI ONER EGGERT: Good norning, everyone. M
nane i s Anthony Eggert, and |I'mthe presiding nmenber on
this case.

This is the evidentiary hearing for the proposed
Abengoa Mj ave Sol ar Energy Project.

I am acconpani ed by ny fell ow Conmi ssioner Janes
Boyd, who's the associate nenber to this case.

Al so, we have up here at the dias advisor to
Conmi ssi oner Boyd, Sara M chael. M advisor to ny |eft
here is Lorraine Wiite. And this hearing is going to be
overseen by a very capable hearing officer, Kourtney
Vaccar o.

I think we'll take introduction fromthe parties.

| would just say before getting started, very
much | ooking forward to a good, expeditious, and fair
hearing today. Make sure we get through all the issues in
an expedited fashion. |1 think we had a good pre-hearing
conference | ast week to prepare for this hearing today.
And | think we're in pretty good shape.

In terns of the Commission staff, go ahead and
i ntroduce.

M5. HAMMOND: Good morning. |'m Christine
Hammond, Senior Staff Counsel for Conmi ssion staff.

To ny right is Craig Hoffman, the project

EHLERT BUSI NESS GROUP (916) 851-5976
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manager .

COW SSI ONER EGGERT: Okay. And fromthe
applicant?

MR, ELLI SON: Good norning. Chris Ellison
El li son, Schneider, and Harris on behalf of the Abengoa
Sol ar.

To ny right is Shane Conway, also Ellison
Schnei der, and Harris representing Abengoa Sol ar.

And to her right, Fred Redell, project nmanager

W have a nunber of other w tnesses and
representatives of the conpany in the audi ence who will be
i ntroduced as needed as we go forward.

COW SSI ONER EGGERT: Ckay. From CURE? Anybody
in the roomor on the phone from CURE? Elizabeth
Kl ebaner? Nope. Ckay.

County of San Bernardino, Bart Brizzee? Anybody
el se fromcounty of San Bernardi no? Nope.

Anybody on the line or in the roomfrom Luz Sol ar
Partners? Nope.

Okay. Let's see. Public officials or governnent
agenci es? W had representation from Departnent of Fish
and Game. |Is there anybody fromany other State or
federal agencies? Nope.

Actual ly, do we have anybody fromthe M)jave

Wat er Agency on the phone? Nope.

EHLERT BUSI NESS GROUP (916) 851-5976
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M5. HAMMOND: Conmi ssioner, we have M. Robert
Wagner. He is available to answer questions about the
adj udi cation. And he is here in the audi ence.

COW SSI ONER EGGERT:  Excel lent. \Wel cone.

Al so want to introduce our public advisor,

Jenni fer Jennings. Actually, she may have just stepped
out for a second. When she cones back in, we'll point her
out .

And then | think 1'd like to ask to see if ny
fell ow Conmi ssioner has any words before we get this
started today.

COW SSI ONER BOYD:  Thank you, Conmi ssioner
Eggert.

It's good to be back at work. People in the
audi ence shoul d know that |I'm suffering fromthree weeks
vacati on.

So in any event, | look forward to today's
hearing. And this is the first chance the Comm ssioner
and | have had to sit on this case together. It started
out with a different team And | welcone himto the

group. And | feel gratified that he is the presiding

nmenber. It's a good way to |earn
In any event, | know we will have a series of
guestions, so | won't get into any particulars. | wll

just confess to being interested and concerned about the

EHLERT BUSI NESS GROUP (916) 851-5976
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wat er issue. And that's just a product of having spent so
much of nmy working |life associated with California' s water
resources. So there will be sone questions in that arena,
but I think we should get going. Thank you

COW SSI ONER EGGERT:  Ckay. I'Il turn it over to
Hearing O ficer Vaccaro.

And al so just want to thank M. Wagner for being
here today to answer questions. Appreciate you taking
time out of your schedul e.

HEARI NG OFFI CER VACCARO  Good norning. | think
Ms. Jennings, who was previously identified as being the
public advisor, and we indicated when she wal ked in the
roomwe'd al so |l et you know who she is by maybe her waving
her hand. She left the roomto find out whether or not
the intervenor CURE, who is a party to this action, has
attenpted to call in and had to difficulty calling in. W
had sone problens with the phone nunber this norning. So
I"'mgoing to find out if we might have CURE on the phone
at this point or if anyone else mght have joined us on
t he phone line. No.

So what 1'd like to do -- again, |I certainly
apol ogi ze for any del ays, but Ms. Jennings will return in
just a few monents. And | just want us to go off the
record and pause for a few nonents to see if we do have

our additional party who has been present throughout all

EHLERT BUSI NESS GROUP (916) 851-5976
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of the proceedings to date. It's very odd they are not
represented today. So just if you could be patient for
another two or three monents, we'd greatly appreciate

t hat .

(O f the record)

(Thereupon all prospective w tnesses were sworn.)

HEARI NG OFFI CER VACCARO. Great. Thank you.

I think what we'll do just so we get a sense of
who it is we're speaking with this norning, starting there
with the gentleman in the burgundy tie, if you would just
pl ease go ahead and introduce yourself. G ve us your
nane. W don't need to have you give us a description of
your qualifications. And we don't need you to sumari ze
your testinmony at this point either. But if you'd just
identify who it is that you are, that would be hel pful to
us.

MS. HAMMOND: | beg your pardon, Hearing Oficer
Vaccaro. W do have four wi tnesses, not three.

HEARI NG OFFI CER VACCARO  Refigured. Thank you.

MR, CONVWAY: H. M nane is Mke Conway. |'m
with the soil and water group here at the CEC.

MR, YATES: GQGus Yates with HydroFocus, a
consultant to staff here at CEC

MR FIO John Fio with HydroFocus, consultant to

staff.

EHLERT BUSI NESS GROUP (916) 851-5976
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MR. DENNI'S: Christopher Dennis, technical staff,
Ener gy Conmi ssi on.

MR WTTMAN: |'m Jack Wttman with Layne
Christensen. And we're the consultants on water for
Abengoa.

HEARI NG OFFI CER VACCARO  Thank you.

MR KELSON. I1'mVic Kelson. |I'mwth Layne
Chri stensen al so.

MR, REDELL: Fred Redell, Abengoa Sol ar.

MR. HANSMEYER: |'m Chri st opher Hansneyer,
general counsel for Abengoa.

HEARI NG OFFI CER VACCARO. Ckay. And M. Wagner
is where? Wuld you nind coming to the podium please?
Thank you. And you need to press the button so you get a
green line.

One thing again before we proceed -- and thank
you all so nuch for the introductions.

Ms. Jennings did remind me that because we have
peopl e on the tel ephone, it's really inportant that they
know who's speaking at any given time. So it is a habit
that nost of us aren't accustoned to, but if you would
pl ease state your nane before you speak into the
nm crophone, that would be very helpful. And it would be
hel pful for the transcript as well.

So M. Wagner, if you could please briefly

EHLERT BUSI NESS GROUP (916) 851-5976
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identify yourself.

MR, WAGNER: |'m Robert Wagner. | amthe
engi neer for the Mjave Basin Area \Watermaster.

HEARI NG OFFI CER VACCARO. Okay. And if you
woul dn't mnd, just by way of background for the
Conmittee -- and again, this is for everyone's benefit.
The Conmmittee is interested in clarification and just
under st andi ng and havi ng the sane understandi ng that al
of the rest of you do with respect to the facts. No one
is being put on the hot seat today. This is a matter of
answering and asking questions so that we can get sone
clarification. So | just want to ensure that we all
understand the spirit, the intent, and the tone of the
guestions that are going to be comng fromthe Conmmittee.
They're primarily comng fromne, and |I'm hardly
threatening. But | just want to nake sure that we're al
understanding it's for clarification purposes.

MR, ELLISON: Hearing Oficer Vaccaro, that's a
good segue into -- we have a brief statenent of counse
that | would like to make. We can make that at whatever
time you deem appropriate, now or |ater

HEARI NG OFFI CER VACCARO. On the topic of water
resources? Yes. Wiy don't we go ahead and |let M. Wagner
finish his introduction, and then | think we'd be pleased

to hear what you have to say to sort of set the playing

EHLERT BUSI NESS GROUP (916) 851-5976
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field.

MR. WAGNER: Besides ny nane and affiliation
what el se would you like to hear from me?

HEARI NG OFFI CER VACCARO. Well, | think if you
could please explain for us your relationship w th what
we' ve been referring to as the Watermaster, what your role
is. Because you are not, in fact, the Watermaster. And
there's no one individual who holds that position as
understand it. It's an agency. And you are here as an
agent of the Watermaster to hel p us understand. So
think for purposes of the record, it's better to hear it
fromyou than to hear ny very truncated sumary.

MR WAGNER: | will try to keep that description
bri ef.

The Moj ave Water Agency sits as a court-appointed
Watermaster. And the Board of Directors of the Mjave
Wat er Agency are effectively appointed collectively as the
Waternmaster. So the Board of Directors is a collective
unit. The Watermaster individually, of course, they're
el ected, and they represent districts within the Mjave
Wat er Agency boundary.

As Waternaster, the Board operates as one unit as
an armof the court to inplenent the terms of the
j udgrment, the Mojave basin area judgnent, which

adj udi cated the water resources of the Mjave Water

EHLERT BUSI NESS GROUP (916) 851-5976
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Agency. Adninistrative boundary and the hydrol ogic
boundary effectively drain to the Mjave river, including
its groundwater basins.

So the Board of Directors, actually the
Watermaster, ny function as its engineer is to interpret,
i mpl enent, devel op prograns for the judgnent largely to
manage the water resources. It's ny function annually and
as requested to report back to the court. | file an
annual report and nonthly report to the Waternaster and
regul arly throughout the month work with staff to
i npl enent the judgnent working with all the parties in the
area.

HEARI NG OFFI CER VACCARO  Thank you. That was a
great introduction. | think that gives us sone context.

|'ve been reminded that | was somewhat rem ss.
was so focused on the individuals sitting around the table
being sworn in that before you actually start answering
some of our questions, it's inportant that you are as
well. So if you'd please have the court reporter swear
you in.

(Thereupon M. Wagner was sworn by the reporter.)

HEARI NG OFFI CER VACCARO. Ckay. M. Ellison, did
you want to go ahead and give your statenent?

MR, ELLISON: Yes. Thank you. Very briefly.

| want to reiterate sonething that we said at the

EHLERT BUSI NESS GROUP (916) 851-5976
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10
pre-hearing conference, which is that Abengoa in order to
pragmatically nove this case forward and neet the
deadl i nes for funding has agreed to sonme staff conditions
that we feel strongly are not required to bring this
project into conpliance with applicable laws or to
nmtigate any inpact under CEQA. And | want to reiterate
that here for two purposes.

First, for future cases, | don't want our
agreenment to those conditions to be sited as evidence that
those types of conditions are required to conply with
applicable | aw.

And secondly, to say that we did that with the
belief that that woul d take these water issues off the
tabl e and nove this case forward

If for some reason that turns out not to be the
case, given the testinony that we are taking today and the
Conmittee's questions -- and we don't know what that will
be or lead to -- but | do want to nake very clear that our
agreenment to those conditions and our wi thhol ding of
certain argunents and testinmony that we were otherw se
going to present was conditioned on the understanding that
it would resolve the issue.

So if it turns out that's not the case, we nmay
ask the Committee to consider further argunent. There's a

coupl e of court cases, for exanple, that | think goes

EHLERT BUSI NESS GROUP (916) 851-5976
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11
directly to these questions of whether an adjudication
defines the applicable | aw that the Comm ssion needs to
enforce and things of that nature. |It's certainly our
very strong belief that the adjudication does define the
applicant's water rights in this case and that that's a
| aw t he Conmi ssion is bound by and needs to enforce.

Thank you very much.

HEARI NG OFFI CER VACCARO  Ckay. Thank you

Staff, do you have anything at all that you
wanted to say?

M5. HAMMOND: Not at this tinme.

HEARI NG OFFI CER VACCARO  Ckay. Thank you

M. Ellison, we understand your position. |
think it's been made clear in the papers and again at the
pre-hearing conference. CQur goal today truly is to get
clarification to sonme questions. And if, in fact, what
that leads to is potential briefing or anything el se that
m ght be required, we would certainly give everyone a ful
and fair opportunity to address that. But at this point,
it really is a mtter of ensuring that the Conmittee is
understanding the information as everyone intended to
present it and that we understand it in the same way.

MR ELLISON: That's fine. And that's what we
under st and.

HEARI NG OFFI CER VACCARO So M. WAgner, since we

EHLERT BUSI NESS GROUP (916) 851-5976
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12
have you for such a short amount of tine, | think we'll
begin with you. And you did in your introduction give us
a sense of the adjudication and what it is. But could you
maybe briefly sunmarize for us with a little nore detai
t hough what the adjudication is and what the Watermaster's
rule is with respect to the adjudication?

MR. WAGNER: Yes, Ms. Vaccaro. Let ne back up in
time and do a brief history of how we got to the
adj udi cati on and where we are now.

In 1991, the city of Barstow filed a | awsuit
nam ng all of the upstream punpers as defendants cl ai ning
that they inpaired the water supply of the city of
Barstow. At that time, water |levels had been falling and
falling in the desert for quite a while. There was a
percepti on of overdraft and overdraft was real. There was
a nunber of problens. And the parties sonebody wanted to
do sonet hing about it.

1991, Mpjave Water Agency filed a cross-conplain
whi ch effectively became the case that we have now as the
adj udi cation. What the cross-conplain did was naned al
the parties in the adjudicated area and sone of the
parties the city of Barstow didn't name. And we went
t hrough the process of attenpting to identify all of the
hydr ol ogi ¢ i ssues, resources that were related to water

supply and then attenpted to adjudi cate them

EHLERT BUSI NESS GROUP (916) 851-5976
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The case went to trial. The court fashioned
physi cal solution, actually adopted the one that the
Moj ave Water Agency and other parties presented. That
ultimately was appeal ed by five parties and was overturned
in part on appeal. The part that was upheld was the good
part, and that is the inplenentation of the physica
solution that was adopted with the appellant court
deci sion. And subsequently what the supreme court
deci sion said was we couldn't bind people to what is
effectively a contract without their perm ssion, nake it
very sinmple

So relative to all of the other parties, and
t here were about 500, the judgnent was in fact, and all of
t hose issues were settled around 2001 finally.

And we have functioned as a \Waternaster
ef fectively nmanagi ng the water resources of the agency
under the jurisdiction of the court since the Waternaster
was organi zed in 1993. And there's still roughly 500
parties. And this is a very large area of sonmething on
the order of 4,000 square miles. | think the nunber is
actually 38 or 3900. Enconpasses a significant
geogr aphi cal area, nountains, desert. O course, the
Moj ave River fromthe San Gabriel nountains runs out
t hrough the desert out about 90 miles through Baker and

di scharges through abnormal storm events.

EHLERT BUSI NESS GROUP (916) 851-5976
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The water supply is varied. It's solely a
function of precipitation and runoff in the nountains and
then recharged to the groundwater basins through the
river.

HEARI NG OFFI CER VACCARO Are you famliar with
what the applicant's rights are under the adjudi cation?

MR. WAGNER:  Yes.

HEARI NG OFFI CER VACCARO  Coul d you expl ain sort
of what your understanding of their rights are?

MR. WAGNER: The applicant is identified in our
court docunments is Abengoa Solar, | believe. And they
hold what is referred to as a base annual production of |
think the nunber is 10,470 acre feet as of this nonent.
And that is -- that base annual production is effectively
a nunber, a punping right that allows themthe opportunity
to punp water under certain conditions that are inposed by
the judgrment and is really nore like a ranking relative to
all of the other producers in the basin.

The primary purpose of the judgnent was to
all ocate water supply equitably. And the easiest way to
do that under the constraints that existed at the tinme the
adj udi cati on was devel oped was to figure out what
everybody was doing at sone point in time and then rank
themrelative to one another, and then pro rata share of

the yield based on that ranking. So in the case of

EHLERT BUSI NESS GROUP (916) 851-5976
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Abengoa, they have their 10,478 acre feet represents a
proportionate share of the yield of the area they punp
from

HEARI NG OFFI CER VACCARO Is there a
rel ati onship? And if so, could you explain the
rel ati onshi p between what you were discussing -- |I'll use
the acronym BAP -- and the free production all owance and
how t hat applies to the applicant?

MR, WAGNER: Yes. M apol ogies. Base annua
producti on, BAP. Free production allowances is a
derivative of the base annual production. The derivative,
it's a percentage. What it neans essentially is the
amount of water that a party to the judgnment can punp
wi t hout incurring the obligation to buy replacenent water
fromWatermaster. So free production all owance, the
amount you can punp for free, essentially w thout having
to replace it.

And the derivative directly from BAP base annua
production is effectively the right is related to a
concept called ranp down where we, Watermaster, reduces
the avail able free production allowance on an annual basis
as needed with the goal of balancing supply and denand.

So in this case, currently the free production all owance
is 80 percent of the base annual production anount.

HEARI NG OFFI CER VACCARO  Thank you.

EHLERT BUSI NESS GROUP (916) 851-5976
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These are pretty generic questions. | have one
nore specific to the project. And if the answer to the
gquestion is no, that's fine. Again, the goal is not to
put anyone on the spot. W have other wi tnesses who can
certainly I think answer the question

But have you or anyone to your know edge on
behal f of the Watermmster reviewed the proposed
sequestrati on conservati on neasure that's being di scussed
in the context of this project?

MR, WAGNER: We've had a couple different
di scussions with staff regarding that concept over the
past several weeks, several nonths.

HEARI NG OFFI CER COTE: Could you tell us your
understanding of -- were you a participant in those
conversations or you just anecdotally know about thenf?

MR WAGNER: No, | was a participant in the
conversations. The concept fromthe staff's point of
view -- and |'msure they can tell you their ideas better
than | can. But relative to us, Waternmaster was to set
aside sufficient free production allowance so that if it
was sonehow determ ned that there was an unforeseen inpact
or say a |lowering of the groundwater table that was
undesi rabl e and unforeseen, there would be enough cushion
in the free production allowance that had been sequestered

to mtigate it.

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

Said a different way, it's an anount of water
that won't be punped as long as the project is -- through
the Iife of the project.

HEARI NG OFFI CER VACCARO And is that sonething
that actually involves the Watermaster to do sonething, to
engage in nonitoring, to sonmehow play a role in ensuring
or verifying whether or not the water is, in fact,
sequest ered?

MR WAGNER  The Watermaster will take into
consi deration, of course, whatever terns are put in the
permt when Abengoa or another party cones to us for an
action that requires Watermaster's participation, for
exanpl e, a transfer of free production allowance. And we
woul d certainly give consideration to whatever the terns
and conditions are from an outside agency.

Wat ermast er doesn't really have that requirenent,
that requirement being that you set aside free production
al l owance for -- that you don't punmp water -- we'll cal
it sequestration. W don't have that nmechanism Qur
mechani sns are a little bit different. The difference is
the main tool Waternaster has to control over punping is
ranp down and al so the purchase of suppl enental water.

In the case of Harper Lake, it's not a -- let's
say it's not viable. It's not cone to fruition yet,

because there aren't facilities to deliver water. But if

EHLERT BUSI NESS GROUP (916) 851-5976
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punpi ng was continued -- water |evels continued to fall or
continue to be negative consequences, Waternmaster woul d
take the steps necessary, report to the court there may
need to be additional ranp downs.

We al so adj ust punping rights according to uses.
And this is a provision that directly -- you know, it's a
requi renent of the judgnent. [|f a punping right was
devel oped for a certain purpose and the water is going to
be used for a different purpose, Waternmaster nmakes an
adjustment to account for the potential inpact from
changi ng purpose of use.

For exanple, an agricultural use likely has a
| arger percentage of return flow to the groundwater body
than an industrial use, one where water is used
exclusively for evaporation. On the one hand, the
consunptive use is probably 100 percent. Let's back up a
little bit on consunptive use. The anmpount of water punped
out of the ground and applied to a use if all of it is
evaporated, we would say it's 100 percent consunptively
used. |If some of it returns through the soil through
percol ation, that portion of it would be subtracted from
100 percent. It would be | ess than 100 percent
consunptive use

We can go into detail on that if you'd like.

just want to be clear that we're tal king about two
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di fferent things, water produced and water consuned.

So we do nake an adj ustnment for purpose of use to
mtigate -- essentially to nmitigate inpacts.

HEARI NG OFFI CER VACCARO Ckay. And | don't nean
to bel abor this point, and perhaps |I'm not being very
articulate in ny questioning and | apol ogi ze for that. |If
at sonme point intinme the Conmttee, the Comm ssion, or a
third party wanted to get a sense of verification that
sequestrati on was taking place and this water, in fact,
wasn't getting punmped, how woul d soneone be able to do
that? Wuld they go to the Watermaster to get data? Do
you keep any of that kind of data | ogs, anything? Wuld
you on behal f of the Watermaster or someone el se on behal f
of the Waternaster have any of that type of infornation?

MR. WAGNER: Not quite certain that | understand
the intent of your question. And it's probably ne who's
not articulating the answering, not you are not
articulating the question.

Wat er mast er keeps detail ed records of water
consunpti on, water production through whatever neans is
available to us actually on a quarterly basis and all
el ements that effect water supply and use to the extent
data is available to us. And we keep detailed track of
the free production that has been transferred and is

currently in play. So if it's being punmped, we know about
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Enforcing -- if | understand your question,
enforcing a condition of your pernmit isn't something
specifically that we would do. Qur review on an annua
basi s woul d be how much water is being punped, whether
it's consistent with the available free production
al | owance, whether water |levels were rising or falling.

We woul d certainly nake notes in our records that some
portion of the free production allowance has been
sequestered. That's something we would know. Now whet her
we woul d take action, | think we would expect you to do
sonething if it was your permt.

HEARI NG OFFI CER VACCARO  Exactly. And the
enforcenent aspects of it, in fact, are not even sonething
that we're focused on articulating now But did you
answer the question, which is essentially that there's
recordkeepi ng that the Watermaster engages in that does
provide specific data with respect to punmping? And that's
sonet hing that would then allow a third party to get a
sense of here's how much is being punped, here's what's
not bei ng punped by the district with respect to the
proj ect.

Great. Thank you.

MR, ELLISON: Can | just note for the record that

the witness nodded yes to that |ast question
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HEARI NG OFFI CER VACCARO  Thank you.

COW SSI ONER EGGERT: So actually 1'Il just nmake
a quick comrent. This is extremely useful and val uable
for sonebody who doesn't have a long history in California
water policy. | guess | would invite maybe through this
peri od of questioning or maybe at the end if -- is it M.
Ellison? You nade the coment about the stipulation to
some of the conditions for purposes of moving this case
forward and that sone of those were done explicitly to
nove the case forward. |If you are inclined to do so, |
woul d be interested, and | suspect Conmi ssioner Boyd woul d
be as well, to understand what those conditions that you
t hi nk perhaps shoul d be considered as we ook to future
cases. Because | think a lot of this is trying to
understand what's going on with respect to this case. W
have a | ot of other cases going on with solar devel opnent,
i ncludi ng i ssues concerning water. And to understand your
position on those itens, | think would be useful if you're
willing to share those. But | leave that up to you

MR, ELLISON: We're happy to articulate that or
not as the Conmittee directs.

I do want to nake clear we are agreeing to all
the staff's conditions. | certainly wasn't trying to be
anmbi guous about that for the purposes of this case. And

we did that for the purpose of nmoving the case forward and
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keeping to the schedule. And so the issues that you
describe we don't think are necessary to the Conmittee's
decision in this case. W don't want this case to becone
a sort of test case for renewable water policy in
California, because that would defeat the purpose of
noving it forward. But we are happy to respond to any
guestions you may have or to articulate the issues that
you' ve descri bed.

HEARI NG OFFI CER VACCARO  Ckay, M. Wagner, thank
you for your patience.

COW SSI ONER BOYD: Excuse nme. Just a thought
before he steps away, if | might ask a question

In reading the staff's proposed verification
requi rement regardi ng sequestration, it is that it would
be docunented in the annual conpliance report to submt it
to our project manager? And it will have annual and
curmul ative totals.

And | guess the question is, since you indicated
there is no required reporting to you of this infornmation,
is this sonething that's going to find its way to you in

terms of any discussion you' ve had with the staff? O is

this data -- | think it would be of interest to you but
not -- well, let's just say not in a binding sense. |'m
just wondering, our staff will be collecting the data. |Is

it our intention to pass that information on to the
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Wat ermaster as just part of the general infornation they
m ght be interested in? O am| mssing sonething here
and that data is going to be available to themthrough
sone nmechanismthat's not clear to ne yet? So | guess
this is a question alnost directed to staff or to M.
Wagner while he's still at the podium

MR WAGNER: Well, | can nmake a fairly sinple
recomendati on from our standpoint. The data we will
collect is what we always collected. And for this
di scussion, water production data will figure out how nuch
wat er is being punped. And there are requirenents that
t he applicant has under the judgnent to provide us with
fairly detailed information. And if we're not happy with
it, we'll ask themfor nore. And they have a requirenent
under the judgment to provide that. There's a couple of
reasons for that. One, they pay assessnents on it. So
they are actually -- they pay a charge based on the anount
of water they punp. So they have an interest, as does the
court and the Watermaster has an interest, in having the
good wat er production, good detail ed water production
dat a.

As far as the issue that you're concerned with on
the sequestration, it's relatively easy for us to figure
it out. The algebra is pretty sinple. It's just not

something that is a requirenent that we have. |f your
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staff wants to send us its annual report on, we would be
happy to have it and certainly as the normal course of our
activities take notice of it.

COW SSI ONER BOYD: Ckay. Thank you.

HEARI NG OFFI CER VACCARO W did have | think one
addi ti onal question for you, M. Wagner. And again,
forgive the unartful phrasing, because you' re an expert in
this and | certainly am not.

Wth respect to the sequestered water and the
assunption is that sequestered water is water that is not
going to be punped or used. But how is the Waternaster
going to look at that? |Is there a right of access or
right of use or appropriation that the Watermaster night
have with respect to that sequestered water?

MR WAGNER Wl |, the short answer is no. The
nmechanism-- let's say there's not -- let's just say you
don't have sequestration. There is a project. They're
going to punp a certain anount of water. They want to use
their available free production allowance. W would do
t he consunptive use required by the judgnent. W m ght
ask -- as we have sone other cases, we mght ask the
applicant to tell us the amount of water you are going to
use for a given purpose. W don't have to do that, but we
can.

But generally we woul d make a consunptive use
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adj ustment so we know the amobunt of water that's going to
be punped relative to the consunptive use conditions that
exi sted when the base annual production right was

determned. And if that over tine was to cause water

levels to fall, sone negative inpact -- but water level is
the easiest thing to nmeasure -- to continuously fall, we
would -- conpelled mght be alittle too strong. Under

certain conditions of the judgnent, we're conpelled to
recomrend to the court that we continue to reduce the free
production all owance until we get to a bal anced water
supply condition where denands equal supply. So the
judgrment itself has an automatic -- kind of an automatic
reset. |If we don't have the sequestered water, too nuch
wat er is being punped, we will get to bal anced water
supply and demand conditions eventually.

HEARI NG OFFI CER VACCARO  Thank you.

Unl ess the Conmittee has any further questions

specifically for M. Wagner, | think you're free to go.
COW SSI ONER EGGERT: | just want to thank you
again very much. | understand you're on a tight time

schedul e to nove on to perhaps nore interesting activities
|ater today. So very much appreciate you com ng here
today to be with us to answer these questions.

HEARI NG OFFI CER VACCARO. M. Ellison, you | ook

like you've got sonething to say. So why don't you go
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ahead.

MR, ELLI SON: Yes, thank you. W have a couple
of questions for M. Wagner, if that would be pernitted.

HEARI NG OFFI CER VACCARO  And they're sort of in
the sane nature of the questions, not in the nature of the
cross, but just sort of an understanding clarification?

MR, ELLI SON: Precisely.

HEARI NG OFFI CER VACCARO  That woul d be fi ne.

MS. CONWAY: Thank you.

M. Wagner, when you bal ance supply and denand,
does that ensure that punping in the basin including in
the future the projects punping avoid adverse inpact to
the health of the basin?

MR WAGNER: Well, the idea of bal ancing supply
and demand is to avoid adverse inpacts. \Wether we
absol utely make that happen, | don't know. But that is
certainly the intent of the judgnent, yes.

M5. HAMMOND: And Hearing O ficer Vaccaro, |'d
like to object to that question and the answer on whet her
or not punping or any action is an adverse inpact as going
to a legal conclusion. It involves the California
Environnental Quality Act, and | don't think that's
appropriate for M. Wagner to respond to that.

HEARI NG OFFI CER VACCARO. What I'mgoing to do is

overrule the objection. And here's what I1'd like to see
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happen. What this is again is not about direct testinony,
cross, redirect, recross. Wiat we're trying to do is
solicit information.

Your concern is a valid concern in that sone of
t hese issues that we're discussing necessarily involve
m xed | aw and fact. Wat M. Wagner is doing is giving
his opinion as a | ayperson of what this entails. And he
has a role. He has some understandi ng of what's going on
with respect to the adjudication in the ground basin. His
opinion is a valid opinion. The weight that's given to
t hat opi nion, whether or not it's treated as evi dence and
whet her or not we are willing to look at it as a |egal
conclusion is sonmething that the Committee knows how to
and will go through as it's going through all of the
evidence and all of the information in the record.

MS. HAMMOND: Thank you for the clarification and
qual i ficati on.

M5. CONWAY: M. Wagner, | have just a few nore
guesti ons.

Is the intent of the judgment to mmintain
production (inaudible)?

MR, WAGNER: A short answer is yes. | should
explain that a little bit. Let's say that's the goal of
t he judgment.

M5. CONWAY: |s the judgment consistent with
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California state water | aw and policy?

MR WAGNER: Well, the judgnent certainly was
devel oped within the context of bal ancing supply and
demand. Watermaster takes things |ike conservation very
seriously. Beneficial use -- reasonable and benefici al
use are concepts inbedded in the judgment. So to the
extent the fundanental -- if the fundanental water lawis
reasonabl e and beneficial use, yes, it's consistent.

MS. CONWAY: Thank you.

Just one nore. Does the Waternmaster admi nister
the judgment in accordance with those terns?

MR. WAGNER:  Yes.

MB. CONWAY: Thank you.

HEARI NG OFFI CER VACCARO. Ms. Hanmmond, did you
have any clarifying questions that you would Iike to ask
of M. Wagner?

MS. HAMMOND: Yes, | do. Just one question.

M. Wagner, you nentioned that the Watermaster
does not nornally require, as we're phrasing it,
sequestration. |Is the Watermaster enpowered to require
sequestrati on?

MR, WAGNER: That's a very interesting question,
Ms. Hammond. The Waternmaster has in sone respects very
narrow |l atitude in howit inplenents and interprets the

judgrment and how it inplenments it. But that's fairly w de
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latitude in the kind of things it can take an action on
Al of them have to go back to court eventually for
approval no matter what they are. The provision of the
judgrment that gives a little bit of wide latitude for
something like that is the need to al ways protect the
basin and to ranp down and neke consunptive use
adj ust ment s.

So | don't think it would be -- well, let me say
it this way. | don't think -- in fact, | know we have not
told an individual party that you can't punp part of your
water right unless it's within the construct of the
judgrment. Typically, that kind of action cones froma
condition that's placed on a sub-area through ranmp down
and the condition on third party through consunptive use
adjustment for a specific project.

So the question you asked me is could we do that?
Could we take a certain project and say we want nore than
what's actually required by the judgrment? Yes, | think we
coul d.

M5. HAMMOND: Thank you

COW SSI ONER BOYD: | have a coupl e questions

M. Wagner, since the judgnent was nmade and this
became an adj udi cat ed groundwat er basin, has it
consistently been in a surplus position or in a deficit

position or does it -- has it gone back and forth since
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t he begi nning of this process?

MR. WAGNER: There are five sub-areas in the
adj udi cated area. To a greater extent or |esser extent,
dependi ng on which ones we're |ooking at, they're
i nterconnected. Not one of the basins has been in a
straight surplus condition relative to the long term
average yield probably since the -- probably since the
judgrment was filed in 1996. The upper basin where nost of
the punping is and really nost of the econonic activity
occurs was in a state of overdraft for a long tinme and
since inplenentation of the judgnent has achi eved what we
consider to be a rough bal ance, certainly a bal anced
hydrol ogic condition relative to the judgnment. And on an
annual basis, we see water levels in various parts of the
upper basin falling and rising dependi ng on geol ogi ¢ and
hydrol ogi ¢ conditions. Since about five years ago, the
upper basin has been roughly in balance. The |ower basin
is out of balance and has renmained so for 50 or 60 years.

The area that is of interest here, the middle
basin, centro sub-area, it's known in the judgment and
Harper Lake is a part centro sub-area. And it responds
hydrologically a little differently. W have seen it
bei ng the Harper Lake area, seen water |evels recover in
sone wells as punping stresses have been reduced. And

then in other areas, we are still seeing water |eve
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decl i ne.

So | think the question is -- | think the short
guestion is how are we doing out there? Are things going
up or are they going down? What's happening since the
adj udi cation? And | think generally speaking it's as
expected and been pretty positive.

COW SSI ONER BOYD: One | ast broader question
It's actually been a long time since | was in the water
busi ness. To ne, having an adjudi cated groundwat er basin
is alittle unusual. 1Is this kind of the exception rather
than the rule with regard to groundwater basins throughout
California?

COW SSI ONER BOYD:  Virtually every groundwater
basin in southern California has been adjudicated. And if
there is one out there that hasn't, sonebody needs to get
busy | think. So it's quite common in southern
Cal i fornia.

COW SSI ONER BOYD:  Thank you very nuch

HEARI NG OFFI CER VACCARO.  Thank you, M. Wagner
for taking the tine.

MR, WAGNER: Thank you for having ne early.

HEARI NG OFFI CER VACCARO  Now we have a few
guestions that are specific to applicant and staff. And
again, | just reiterate the tone and the purpose is

clarification. | don't anticipate cross-exan nation
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Don't anticipate anything other than perhaps another
clarifying questions that m ght come fromthe applicant
and staff.

The way we're going to do this, because the goa
again isn't to put one witness up at a tine. The purpose
of having a panel is to allow those who have the
particul ar expertise or who can answer the question go
ahead and answer it. |If there is soneone who can
suppl enent or further define, that would be ideal as well.

Agai n, before you speak into the microphone, we
do need you to go ahead and identify yourselves again for
us, even though we took your nanes initially, but also for
anybody on the tel ephone who's I|istening.

So | think what we'll do is start with the
applicant. Again, M. Ellison, we understood everything
you sai d about agreeing to conditions and terns that the
applicant may not necessarily agree are required.
Nonet hel ess, we do have Soil and Water 11 and 12 and those
are conditions that the applicant has agreed to and i ndeed
has engaged in a lot of work in helping to forrmulate the
terms and the |ogistics of those conservation neasures, at
| east with respect to 11 in particular

So | think what 1'd like to hear is an ora
narrative. Explain to us how does this work. Wat's it

mean? What are the rights that are being exercised? And
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we did hear fromthe Waternaster. But we want to hear
fromthe applicant what is this proposal under Soil and
Water 11?7 Howis it going to work?

And you' ve got | think four w tnesses present
today. And you know better than we do who's better able
to speak to it. Perhaps all four. Perhaps one or two.

So if you can go and nmmybe identify who can get started
and then others can chine in as need be.

MS. CONWAY: Thank you.

I think Fred Redell could explain condition 11,
maybe with sone help or input from Christopher Hansneyer

MR, REDELL: Sure. Forgive ne if | nake a
m stake. The condition 11 for soil and water, the idea of
that was that we could set aside an additional anount of
water every year. W estimated originally on our
application that we would be punpi ng sonmewhere around 2160
acre feet per year. This estimte was nade to not
over-restrict the anmount of water that we may punp or nake
us curtail and lose the ability to produce electricity.

We then further refined our estimtes down to
right around 1700 by doing further analysis to say what do
we actually expect to happen. So with that 1700 acre feet
that we expect to use every year and given that our fuel
source being the sun is reasonably fixed, we're going to

vary a little bit year to year. W are not like a gas
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conbi ned cycle plant where you could run a different
schedul e, produce nore power. W feel that nunber was
roughly what nay happen.

So the adjudication said, well, we're going to
switch this fromindustrial use -- or froman agricultura
use to industrial use. That says that we're going to have
to use 3400 acre feet of our rights to proceed with the
project. W then added to that another 1700 or dependi ng
on whatever we nay punp that year an additional anobunt of
wat er sequestered. So essentially we're applying upon
ourselves a three to one set-aside for any anount of water
we use.

HEARI NG OFFI CER VACCARO | know you're a little
bit on aroll, but if |I could just take you back for a
nmonent to help ne at |east understand when you said that
you'll be using 3400, how does that work?

MR REDELL: 1'msorry. M. Wagner, when he nade
a description, he was describing the difference between
t he consunptive use and the anmount of water that you
produced. The project has agricultural rights. The
10,478 acre feet are agricultural based. And to use them
for our industrial project, in the adjudication, there is
atw to one set-aside. So if we are going to use one
acre foot of agricultural rights as an industrial purpose,

we're going to have to take away two of our acre feet. So
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what we said to that was, okay, we could then add an
additional acre foot to that, essentially nmaking a three
to one set-aside. Does that hel p?

COW SSI ONER EGGERT:  So just to follow on
Again, |'m probably not getting the terns right. But the
assunption was for the agricultural rights 50 percent
woul d go back into the groundwater table.

MR. REDELL: Yes. | believe that's the basic
assunption of the adjudication. Wether or not it's
absolute isn't for sure

HEARI NG OFFI CER VACCARO So it sounded |ike you
had nmore to say to explain this process.

MR, REDELL: Ckay. | think what Dr. \Wagner
descri bed woul d be we have to report every year the anount
of water use. That gets reported to the Waternmaster in
that we report to themand then also have to report to the
conpl i ance project manager how we are nmaintained in
conpliance with this condition

But we would then report that we punped sone
amount of water of our rights and that those rights were
converted froman agricultural purpose to an industrial
purpose. And then we would also report that we have this
amount of remaining rights that weren't used that year
which are greater than or equal to the anobunt that we

woul d be offering as the conservation
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HEARI NG OFFI CER VACCARO  And what's the nethod
of verifying the amobunt that you're actually punping?
mean, what type of record systen? | mean, metering?
What's the device or the mechanics of verification?

MR REDELL: The Waternmaster has severa
different ways that you're allowed to neter the anount of
water that you use. And it will depend on what's
installed. But we'll have flow neters that totalize the
flow of water out of every well and record that as our
actual water use. Oher nethods would be that you could
calibrate a well that you could know the anmount of energy
it took to extract water and then convert that from energy
to water punped. But we'll have flow neters and
totalizers to do that.

M5. WVHITE: |If | might ask a question just to
nmake sure I'mgetting this math right. This is Lorraine
Wi te.

So under the adjustment rights that the
Wat er mast er woul d i npose, when you take the 10, 000 ag
right and you use it for consunptive industrial purposes,
for every unit you use, you nmust keep two in the grounds;
is that correct?

MR, REDELL: Under the adjudication for every
unit we use, we have to keep one in the ground. And then

the additional anpbunt, the extra one, which becones three,
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woul d be part of this condition.

MS. WHITE: Okay. So you're going to be tracking
how much water you're actually using. And how nuch then
according to the adjustnent of the rights that the
Wat ermaster woul d i npose they would identify that one part
t hat under the adjustment would have to stay. And then
how are you going to be informng the Waternmaster of this
additional unit or part that would also have to stay? And
essentially I"'msure if you want to conserve this water,
you don't want somebody el se punping it and using it.

MR, REDELL: Right. As part of our annua
report, we report that initial anmount, the anount that the
Wat ermaster is administering.

The part or the conpliance with the Energy
Conmmi ssion, we could submit that to the Waternmaster as
they could then see that.

MS. CONWAY: May | clarify one thing? The
| anguage of the condition in the verification only
requires reporting to the conpliance nanager?

HEARI NG OFFI CER VACCARO  Uh- huh

M5. CONWAY: But what M. Redell said, the
applicant could report the anobunt that is being
sequestered under the condition to the Watermaster, and
then | suppose it's up to the Waternaster how they want to

keep it in their records.
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COW SSI ONER EGGERT: Actually, | guess this is a
followon in line with nmy previous invitation. | guess
this does seemto be kind of a new area, this sort of
concept. And | guess ny question would be -- | may be
asking a legal opinion here. But is this sequestration
condition sonething that you see as sonething that would
be nornmally required as a nmitigation under CEQA?

MR ELLISON: Let nme address that. The answer is
no. And the reason is two fold. First of all, as the
WAt er mast er expl ai ned, the adjudication without this
condition already bal ances supply and demand to ensure
there is no adverse inmpact on the water basin from
everybody's punmping. That was one of the questions that
Ms. Conway asked him So there is no evidence in this
record of an environmental inpact to nmitigate with this
condition. So CEQA would not require this condition in
our opinion for that reason.

Secondly, Ms. White's question, as well as |
t hi nk other questions, go to this problem of how do you
know that this additional water that we've agreed not to
punp remains in the basin and isn't punped by sonebody
el se?

And our answer to that is you don't know that.
And | don't think there is any way that you can know t hat.

And beyond that, | will tell you that at least it
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is my understanding -- and | amnot a water expert. I|'ma
lawer. But it is my understanding that what the
Watermaster will do is take the actual punping, which in
our case woul d be reduced by this condition, and factor
that in in setting the free production all owance for
everybody el se. And our reduced punping may very well
have the effect of raising the free production allowance
for everybody el se.

So the second answer to your question fromne is
that not only is there no inpact to mitigate here, but
this mtigation may very well have the effect of sinply
creating an econom ¢ benefit for other users in the basin
and not meking any difference to the anount of water
that's actually in the ground. Those are anobng the
reasons, not the only ones, but they are anpbng the reasons
why we feel that this is an objectionable condition but
one we thought we should agree to in order to nove this
case al ong.

COW SSI ONER EGGERT: So | really appreciate that
response.

And | guess given all that, | guess you could
al nost characterize this as additional head roomin the
case of reductions of the FPA. |In other words, you have
quite a bit of head roomin your adjudicated bal ance that

you' re provided by the 10,000, at least if ny math is
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correct. | guess it would be the 1700 plus the 1700 --
okay. That's very hel pful. Thank you

HEARI NG OFFI CER VACCARO So M. Ellison, just to
make sure |'m understanding, this conservation neasure the
applicant is agreeing to, you say -- you know, it doesn't
seem as though staff or applicant are saying this is
required for CEQA or there is CEQA mitigation, but that,
in fact, this really goes to harmonizing the difference in
opi nion on whether or not State policies with respect to
the use and conservation of water are at issue in this
case. Does this go to the second, or is it sonething all
toget her different?

MR, ELLISON: Well, staff can speak for
t hensel ves on this issue. |I'mnot going to attenpt to
characterize their position

Qur position is as | just described. This is not
required by CEQA. W also believe it is not required by
any other law or policy in the state. And if you wanted
to take the tine, we could go through each one of them and
| could explain to you why we take that position. But we
do not believe that this condition is consistent or
required by any applicable law, including CEQA  But
having said that, | wanted to reiterate again that we've
agreed to this condition and we are nore than prepared to

followits terms.
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HEARI NG OFFI CER VACCARO  Thank you.

Did anyone have any further questions for the
applicant regarding this?

| amsorry. Did soneone on the phone speak?

UNI DENTI FI ED SPEAKER: No. M apologies. |
t hought the operator was connecting ne.

HEARI NG OFFI CER VACCARO. Ckay. | think it would
be interesting to hear staff's perspective as well with
respect to the condition. Certainly not whether or not
there is agreenent or disagreenent on whether the
conditions are required, but nore specifically is there
sonething to add, supplenment? O do you have a different
per spective on how the sequestration is going to work,
what its efficacy is going to be?

MR. DENNIS: This is Christopher Dennis.

I don't disagree with the way the Soil and Water
11 and 12 have been stated and characterized. | would
like to add though that for the sequestration isn't
sonet hing that the Watermaster is concerned about. They
keep records of punping and the anmount of water the
applicant will use will nmaintain their punping -- vol unes
wi || be nmaintained that way.

In addition, we're requiring neters to be put on
the wells that the applicant is proposing to install.

Records will be kept that way and reported in the annua
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conpliance report in addition to the anount of water
that's sequestered. W would be happy to provide the
Watermaster with the amount of water -- the information
that's provided in the annual conpliance report. | don't
think the Watermaster is particularly interested in that
i nformation.

HEARI NG OFFI CER VACCARO  Thank you.

And in terms of the mechanics or the logistics in
the sequestration process, it seens as though it's very
carefully articulated in the docunents. Again, sonetinmes
hearing the shorter version orally nmakes it that rmuch nore
clear. |s there anything that you would like to add or
supplenent in terns of what's been said today or give us a
brief version of what staff's viewis of howthis is going
to work?

MR DENNIS: Yes. As the applicant articul ated
quite nicely, we haven't identified CEQA inpacts. This is
because of what the water conservation plan is for LARS
and policy non-conformance. W' re asking for one to one
sequestration, the amount of water that's punped.

The Waternaster had indicated there may be
additional ranmp downs in this Harper Lake area. |If that
happens, the applicant may not have enough water to
sequester on a one-to-one basis. That's where condition

of certification 12 kicks in, where the difference between
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t he amount of water that can be sequestered and that's
required under 11 to be made up through the water
conservation programw th the Mjave Water Agency. They
have water conservation prograns.

HEARI NG OFFI CER VACCARO  Ckay. Thank you

And again, M. Ellison, we understand that you
don't necessarily agree that there isn't sufficient water.
| think at least that's what the papers suggest. Yet, the
applicant is still willing to agree to a condition of
certification 12; is that correct?

MR, ELLISON: Yes, with one slight clarification
| would put it that we don't agree that apart from CEQA
that any other applicable law requires this as opposed to
saying insufficient water. W believe we're without this
condition in full conpliance with all California water
laws, with the Energy Commi ssion's policy, with the Water
Board's policies, et cetera. But we've agreed to put
asi de that disagreenment in the interest of nmoving this
case al ong.

MR. HANSMEYER: This is Christopher Hansneyer as
wel | .

| think it's inportant to point out that when we
went through the site selection process, just speaking
froma project applicant's perspective and | ooking to your

regul ati ons for guidance way back fromthe starting point
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of how we go about a site assessment, we |ooked to the
Moj ave adj udi cati on and the body of |aw that existed there
to determne what |evel of water rights we needed to
acquire.

| think it's inportant to note that today we're
really operating in kind of a condition of luxury that
wouldn't nornmally exist for a project applicant. W
happened to acquire a site that had an extensive history
of water rights and had nmuch nore water than we woul d use
a single 250 megawatt project. So that gives us the
ability today to be flexible.

So as our outside counsel Chris has said, we are
in a position where we're trying to be accommodating in
order to | ook past sonme of these biological concerns and
hydr ol ogi cal inpacts that could arise.

However, that's not going to be the case for our
next project or another applicant's projects. Just
because we have 10,400 acre feet of free production
al | owance doesn't nmean we have that available to kind of
horse trade with. So | just want to make sure that's
under st ood.

As far as the other argunents, whether or not
CEQA adequately woul d provide for sequestration, you know
it's our understanding and ny understanding -- and |'ve

been | ooking at the Mjave adjudication since 1997 both
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for this client where |I'm now in-house counsel and
external clients, that the portion that woul d address
hydr ol ogi cal inpacts that woul d address the public trust.
Public benefit issues was incorporated into the physica
solution in the ranmp down.

The purpose of the ranmp down, froman ag use to
an industrial use, is to provide a balancing for the
recharge and the hydrol ogi cal and bi ol ogi cal inpacts to
the basin. So here we're really getting hit twice for
that. On the one hand, we're going on two to one
reduction, and then we're offering up an additional vol ume
of water. So we're paying twice into the biologica
i mpact argunent.

And again, we're willing to do that fromthe
applicant's perspective sinmply to nmove past sone of the
argunents that started to arise both in our direct
testinmony and the staff's counter to our testinony.

COW SSI ONER EGGERT: Actually, that's very
hel pful .

And this condition assunmes that the water is 100
percent consuned; is that correct? And in terms of the
1700

MR. HANSMEYER: It really doesn't have a basis.
Comi ng from an engi neering standpoint, it's not tied to

anything real. It's sinply because we're going in a two
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to one ranp down, it's kind of a | anguage where you're
accustoned to in the devel opnent industry. So offering an
addi ti onal sequestration or an agreenent to not produce a
vol unme of water is kind of in the |anguage of the
adjudi cation. So it's sonething | thought the agency as

wel | as the Energy Conm ssion could wap their mnd

around.
COW SSI ONER EGGERT: Okay. Thank you
HEARI NG OFFI CER VACCARO  Ckay. Thank you all
for your tinme and your patience. | think your answers

have been hel pful to the Conmittee.

One final question, and | think it's a bullet
point. And | think this mght be better answered by the
attorneys. It's under Soil and Water 11. And the
| anguage says, "sequestration shall continue annually for
the Iife of the project owner." It appears to ne that

there m ght be sonewhat of an additional word in there.

But if that's really what's intended, please -- it's the
third bullet under that condition. | think it probably
shoul d say, "for the life of the project.” But |I want to

ensure that we're all speaking the sane | anguage.

| see smiles coming fromthe applicant, so why
don't we start there.

MS. CONWAY: | would agree, Hearing O ficer, that

| believe just "owners" needs to be stricken. | think the
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intent was for the |life of the project.

HEARI NG OFFI CER VACCARO Ckay. So basically the
intent is that any successor owners, if there m ght be
any, are going to be bound through the life of this
project to this term because the assunptions is they're
al so going to be getting those water rights; is that
correct? | don't see there's anything that really deals
wi th succession. The assunption is that the project owner
is going to be the project owner. But we're talking about
rights that accrue to, as | understand it, either the
project or the applicant and naybe just a little bit of
clarification there.

MR, ELLISON: It's our understanding that this
condition would certainly apply to a future owner of the
power plant. If, on the other hand, this is not something
that runs with the |land apart fromthe conditions
applicable to the power plant -- so if the power plant
were for sone reason to be away and the | and were to be
used for some other purpose, | don't think this condition
woul d apply. But for the life of the project, the power
pl ant project, we would agree that this runs to any future
owner .

HEARI NG OFFI CER VACCARO  Thank you.

Staff, is that your understanding as well?

M5. HAMMOND: That is our understanding, that the
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l[imtation would apply to the owner of the project
certified by the Comm ssion in this proceeding.

HEARI NG OFFI CER VACCARO O the successor
proj ect owner?

M5. HAMMOND: Correct.

HEARI NG OFFI CER VACCARO  Thank you.

I think we're finished with all of these
wi t nesses. Thank you very much. | think that also
concl udes our soil and water resources topic.

COW SSI ONER EGGERT:  Actually, can | nake a --

HEARI NG OFFI CER VACCARO  Yeah.

COW SSI ONER EGGERT: | want to thank everybody
for participating in this panel. This has been very
hel pful for my own understandi ng of the issues.

| did just want to nmake a general comment.
Efficient use of water is extrenely inportant to the
Conmi ssion. And so part of our evaluation of these
projects is concerned with making sure that we use our
scarce water resources in the nost efficient nanner
possi bl e. And recogni zing that we have this goal for
renewabl e generation that you're involved in helping to
realize with all of the projects that we're eval uating,
it's making sure that we're accounting for the inpacts,
that we're | ooking for opportunities to use that resource

nost efficiently. And again just appreciate all your work
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on the evaluating and working with the staff to cone to
agreenment on the conditions.

HEARI NG OFFI CER VACCARO. | think as | -- as
nmentioned previously, this project is truly in the
envi abl e position of having no contested itenms for the
topics that we're covering today.

| did nmention, however, that there was the wish
of the applicant and staff to have sonme or all narrative
to suppl enent the record with respect to the two topics of
bi ol ogi cal resources and project description. | think we
should finish up with bringing the witnesses on, getting
that testinony conpleted, then we'll nove to the nmuch nore
expedi tious process of introducing the documents into the
record.

So | think with that, | would like us to nove
backwards and go to the project description, because
again, | think that really does set the frame. So unless
I've got objection fromthe parties, then we nove forward
with that.

MR, ELLISON: Actually, Hearing Oficer Vaccaro,
if we could, could we do biology first? W have our
bi ol ogy wi tnesses on the phone and it would be nore
conveni ent, although we can do themin any order you
prefer. But it would be nore convenient for themif we

did biology first, if it's all the same to everybody el se.
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HEARI NG OFFI CER VACCARO | think it's all the
sanme to the Conmittee. | think certainly our goal was to
accommodat e party and witness schedules with these topics.
So unl ess staff has a problemw th that --

M5. HAMMOND: Hearing O ficer Vaccaro, our
bi ol ogy witness, Heather Blair, is not present. W had
expected to continue with water up until the noon hour
So | apol ogize. W asked her not to be ready and here
until after the noon hour.

HEARI NG OFFI CER VACCARO Wl I, maybe we can get
alittle clarification. M understanding was this was
really to supplenent, that staff wanted to give the
Committee a sense of what the consultations were and
things of that nature. That it wasn't really putting on
new evi dence or doing rmuch nore by way of introducing oral
testinony into the record.

So M. Ellison, what was your sense of having
your witnesses available? Was it just to have them
avai l able or in case there was sonething that was said
today that you m ght take exception to? O do you believe
there's sone value in also having the record suppl enent ed?

MR ELLISON: No. It's the former. We wanted to
have our biol ogical experts hear whatever staff has to say
and be available in case the Commttee had questions of

them We did not intend -- subject to whatever we hear
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fromstaff, we didn't intend to put on further direct
testinmony fromthose witnesses. But we do want to have
t hem hear what staff has to say.

HEARI NG OFFI CER VACCARO  Understood. | think in
[ight of what we've heard, | think the fairest thing and
the right thing to do is go ahead and nove biology to a
later point in tinme today so we can give everybody an
opportunity to hear what's being said so that staff can
actually give the direct they were hoping to give.

MR ELLISON: That's fine.

MS. HAMMOND: Thank you.

HEARI NG OFFI CER COTE: So your witness for
project description, is that M. Redell again?

MR ELLISON. It is.

HEARI NG OFFI CER VACCARO  And you' ve al ready been

sworn in, M. Redell, so --

DI RECT EXAM NATI ON
MR, ELLISON: Ckay. M. Redell, in an abundance
of caution, could you state and spell your nane for the
record one nore tine?
MR REDELL: Sure. |It's Fred Redell,
R-e-d-e-I-1.
MR, ELLISON. M. Redell's qualifications are

already in the record in the direct testinony that we
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filed on June 1st. In the interest of time, | would ask
perm ssion of the Cormittee and the parties, we're going
to give a rather narrative description here rather than a
series of questions. I'msinply going to ask M. Redel
if he could describe the project.

MR, REDELL: Thank you.

As stated, I"'mFred Redell. I1'mcurrently
wor ki ng for Abengoa Solar. |'mthe engineering nmanager.
| was originally assigned to this project to bring it
t hrough the permtting process.

The project is a 250-nmegawatt sol ar thernal
facility, much like other applications that you have seen
with a few exceptions. And | think these exceptions we
sort of take to heart on how we devel op this project.

The project is on approximately 1765 acres. |It's
all private |and, previously disturbed, and it had prior
uses as agricul ture.

Oiginally, this project was sited on | and that
was consi dered as SEGS 11 and SEGS 12, which is next door
to the current plant's SEGS 8, 9, and what was going to be
10 to the north of those two.

Prior devel opers found this land to be good
benefit. There were difficulties during that time. W
then acquired this land later and found this to be a great

project, a great location. The project is very sinilar to
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our neighbors. It has parabolic troughs |like the solar
radiation. Focus it on the heat collection element. Run
the heat transfer fluid through that oil, water. Run a
steam turbi ne and operate a power plant. Pretty sinple.

As we al ready di scussed, the project would be wet
cooled. W would use groundwater for this purpose,
bracki sh groundwater. The water -- we feel is inefficient
use of that water are the way that we use that water. W
woul d cycle it up five to six tines in the cooling tower
then discharge that to a water treatnment system cycling
it up further to about 38 tines, discharging only a snall
stream of the effluent to the evaporation ponds.

The project, we located it -- this location has
many benefits. Already has an access road. Has natura
gas pipeline that runs to the site for auxiliary purposes,
such as freeze protection. Al so adjacent to nmjor
transmssion. So all of our inter connection -- our first
poi nt of inter-connection is on our site. And then
Southern California Edison will have their project which
is the upgrades to the transm ssion system

So sonme of the benefits of the project. Qur goa
is to help California neet the renewabl e energy goal s that
it has of 33 percent renewabl e energy.

So sonme of the bullet points about this project,

it's 250 megawatts. The electricity would be produced
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100 percent from sol ar energy, enough to supply roughly
70, 000 hones, and woul d have a power purchase agreenent
with Pacific Gas and Electric and this will help them neet
their RPS goal s.

The project will displace or not create the
t housands of tons of enissions that natural gas plant or
other fossil-fired plant woul d produce.

And of course, we went through a competitive
sel ection process to negotiate. And we're working on
obtaining a federal |oan guarantee with the Departnent of
Energy. W' ve been fast tracked and we're hoping to
benefit fromthe ARRA funding.

In addition to that, the local area, there is
many benefits that will be seen, nost of them econonic
The estimated annual benefits -- sorry -- the estimate
annual beneficial inmpact fromthe 26-nonth construction
period is about $158 m | lion, and 150 conbi ned indirect
and i nduced econom ¢ out put.

From operati ons, every year we woul d see
approximately 12.6 mllion as direct econom c output and
over 6 mllion in conbined indirect and i nduced economic
out put .

We woul d be creating roughly 830 jobs for the
construction period and about al nost 1200 at the peak

There woul d be 660 indirect enploynments produced and 1, 045
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i nduced enpl oynent or jobs created.

For the operation for the Iife of the plant, we
see roughly 60 to 70 full-time positions. And then the
i nduced and indirect enploynent would nore than doubl e
t hat .

So goi ng back to what we've already tal ked about
about why we've sited this plant, we really take to heart
the idea of properly or responsibly devel oping a project.
We | ooked for this I and as al ready been di sturbed
agricultural land. It was our goal to acquire sonething
that had minimal inmpacts and allowed us to nove forward
expedi tiously knowi ng when you start the project, having
an idea what would occur at the end of the project, the
conditions that we would have. Those were sort of our
goal s.

So we went through several years of |ooking at
bi ol ogi cal surveys on the site, reconfigured our site, and
that's sort of how you see our project. Has a jagged
shape or naybe a different |ayout than you m ght see this
ni ce rectangl e when you go back to what we'll probably
hear in biology. W configured our project to avoid these
i mpacts.

In addition to that, of course, the projects that
were considered there before found this site to have great

solar insulation. W do, too. This is sone of the best

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56
solar insulation available in southern California. Very
good resource. And so using this land for that purpose
definitely -- it's definitely the right location

So | think we've achieved agreenent with staff on
nearly every condition of certification. Wth these
conditions, the project conplies with all applicable |aws,
regul ati ons and standards. There's no evidence in the
record otherwise. It's inportant for all of us to
understand that financing and buil di ng renewabl e energy
projects is not easy. |It's not sinple. And especially in
the current econonmic climte conming up with the funds
required to proceed on a project like this requires a
great deal of certainty and properly conceived project.

So to that, layering any additional or
unnecessary burdens on the project that are sort of nove
in nature or application or that appear disproportionate
or unbounded represent a serious threat to the viability
of the project and to others that foll ow

These di sproportionate or unnecessary econonic
burdens stand, they threaten to make the project
effectively inpossible. And of course they would threaten
the California renewabl e energy goals. The financial
burdens could al so drive other utility scale solar
projects out of the state or drive themout of the

busi ness completely. Delays and regul atory conplications
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that al ready negatively inpact how the state is perceived
by utility scale solar industry |eading devel opnent -- it
woul d | ead devel opment to ot herw se increase cost of
transm ssion. Essentially what I'"'mtrying to say here is
that if we don't do it in California, all we're going to
see is higher cost in transm ssion and peopl e producing
power in other states.

The Conmi ssion must ensure that the project is
treated equitably with other conventional generation
projects licensed by the Conmm ssion and the California
proj ects have some reasonabl e parody with projects |ocated
i n adj acent states.

This is not a time to add new regul ati ons, to add
new regul atory hurdles, to |l ower the threshhol ds of
significance, or to vastly exceed previously required
mtigation nmeasures.

Renewabl e energy and the resurgence of utility
scale solar in particular is inits infancy with great
prom se to conpete with other conventional energy
producers while yielding great environnmental benefits and
great public health benefits.

Over burdening this industry will cause it to be
stillborn, ending that prom se before it ever is truly
begun, to the detrinment of California' s desert and the

ot her ecosystenms, as well as to its public health and
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econony.

It's inperative for this project and for future
projects and for the future of utility solar, again a
keystone of California renewable energy future, that the
Conmi ssion's final decision redresses these econonic
burdens and provi des an appropriately bal anced foundati on
for this project and other projects to cone.

Thank you.

HEARI NG OFFI CER VACCARO  Thank you.

I just want to make sure we were all clear. Wen
we were at the pre-hearing conference and again in the
pre-hearing conference statenent that was subnmitted, it
was cl ear that your discussion on project description was
going to address overrides. So what we had from you was
fact and opinion and taking those facts and those opi nions
and weaving theminto argunment as well, because that was
in part not just to tell us about the project as
understand it, that was also to give applicant's
perspective if, in fact, there were any concerns that
i nvol ved overrides that you were going to address it. |Is
that pretty fair? There wasn't just an intent to
sunmari ze the project description?

MR, ELLISON: That's correct.

Although | think it is a summary of a great dea

of evidence that's already in the record, we wanted to do
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that summary for the purpose of enabling the Conmittee, if
necessary, in nmaking the findings that woul d be needed for
either a CEQA override or a LARS override, both of which
we think are unnecessary. Thank you

HEARI NG OFFI CER VACCARO | have one -- before --

COW SSI ONER EGGERT: Actually, this is just a
qguestion of curiosity. You had nentioned the federal |oan
guarantee | guess two questions.

When woul d you expect to nmaybe hear about that?
And are you pursuing the other -- | guess it's the grant
inlieuof ITC. And if so, when? Again, purely
curiosity.

MR, REDELL: I'msorry. | just wanted to make
sure | was clear. There's two parts that we woul d benefit
from One would be the grant in lieu of the ITC, and the
other would be a federal |oan guarantee. So we fully
intend on being able to start this project intinme in a
manner that allows us to benefit fromthe ITC, the grant
inlieu of the ITC. |In addition to that, as | nentioned,
we are already well engaged with the Departnent of Energy,
goi ng through their process. W!'re starting the
engi neering due diligence. And we expect to be able to
get a federal |oan guarantee in time also fromthe
Depart nent of Energy. Does that answer it?

COW SSI ONER EGGERT:  Yeah. No, it does. | have

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ot her questions of curiosity on the financials, but I
think 1'11 hold those.

HEARI NG OFFI CER VACCARO | have a question, M.
Redel | .

You nentioned that you found that you' ve agreed
with staff on nearly all the conditions of certification
Just to be clear, for everything that we're discussing
today, there is agreenment, is there not, on all of the
i ssues of conditions of certification? And we're really
tal ki ng about some of the topics that are being held over
for July 15 as areas where there's still sone potentia
work to be done on reaching agreenent.

MR REDELL: That's correct.

HEARI NG OFFI CER VACCARO. Great. Thank you.

Ms. Hammond, is there anything that you woul d
like to say?

Before | have you coment though, at the
pre-hearing conference, it didn't appear that staff or th
county of San Bernardino had any intention to
cross-examne M. Redell with respect to the presentation
that he was going to give. That said, there may be
sonet hi ng, because this was stated in the nature of
argunent, that staff might want to respond to. |If not,
you don't need to say anything. But please keep in mnd

the point isn't to cross-examne M. Redell. If there's
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sonething that you'd like to clarify or a point that staff
would also Iike to nmake, we'll give you the opportunity to
do that and see if M. Brizzee on behalf of the county of
San Bernardino would like to do that as well, specifically
on the topic of project description

MS. HAMMOND: | thank you for that.

I just wanted to clarify that there is sone
di scussion still with condition of certification. At the
appropriate tinme, I'mavailable to address that.

HEARI NG OFFI CER VACCARO Wl I, that's like
foreshadowing. So I'mgoing to go ahead and ask you to
address it now, because are you speaki ng about topics for
t oday, which nmy understandi ng based on the pre-hearing
conference there should be no issues? Are you talking
about the topics for July 15, or are you now surprising us
with a potential issue today?

MS. HAMMOND: |'mtal king about the topics that
are covered today.

On the issue of the conditions of certification
noise 2, 4, and 7, | don't believe there is agreenent
between staff and applicant. W do agree that's a natter
that can be handl ed through briefing.

Conditions of certification bio 3, 5 and 17 also
staff and applicant do not have agreenent. It's again a

matter that can be handl ed through briefing.

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

Sanme for conditions of certification visual 1, 2,
and 4. Staff and applicant have agreed that we believe we
can come to an agreenent on condition of certification
Transportation 4. And this is based on staff's rebutta
testinmony. Rather than having a conversation directly
wi th applicant and applicant only when there are other
parties in this proceeding, |'mgoing to suggest and
request that the Comrmittee allow the parties to confer on
t he phone during the lunch hour break or during the 15
m nute or 30-nminute break to finalize and cone to an
agreement on | anguage for Transportation 4.

HEARI NG OFFI CER VACCARO  There's a bi g pregnant
pause up here, because |I think I amslightly surprised
there's still sonething to be worked out with respect to
any of these topics.

| certainly understand agreeing to di sagree and
beli eving that sufficient evidence has been subnmitted in
the record for the Cormittee to nake its deternination on
the conditions with respect to biological resources, noise
and vibration, and visual. But | don't understand why we
still have an outstanding issue with traffic and
transportation and why that wasn't addressed | ast Monday
at the pre-hearing conference. So maybe you can clarify
for us what that is so we can then sort of figure out how

we're going to proceed.
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MS. HAMMOND: | think counsel for applicant did
raise this at the pre-hearing conference and indicated
that he was confident that applicant and staff could comne
to an agreenent on sonme of the |language for the condition
of certification. M concern is that agreenent on the
final |anguage for that condition be reached between all
parties.

HEARI NG OFFI CER VACCARO  Ckay. And do you think
that you're going to be able to reach agreenent, applicant

and staff, on the | anguage today?

MS. HAMMOND: | personally am confident we can

HEARI NG OFFI CER VACCARO Wl I, | think we're not
on that topic quite yet. | don't know why you need to
confer at lunchtine. | think if there is a topic and if

it's just refinenment of |anguage, let's go ahead and get
the refinement of |anguage done on the record. |If you
think that you are going to reach agreenent, do you think
it's possible, M. Ellison, that we can figure out what
the | anguage is going to be and get that sorted out on the
record today?

MR ELLISON: Yes, | believe it is possible.

HEARI NG OFFI CER VACCARO  Ckay. So going back to
the initial issue then of project description, is there
anything else that you would like to clarify or state with

respect to project description, staff?
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MS. HAMMOND: Not at this tinme. Thank you

HEARI NG OFFI CER VACCARO M. Brizzee, you've
been very quiet and patient on the phone. Are you stil
t here?

MR, BRI ZZEE: Still here, yes. Thank you

HEARI NG OFFI CER VACCARO On the topic of project
description, was there any point of clarification that you
wanted to make? Again, not cross-exam nation, but
anything that you wanted to supplenment the record on at
this point?

MR, BRI ZZEE: No. | have no questions of this
wi t ness. Thank you.

HEARI NG OFFI CER VACCARO  Thank you.

kay. What I1'd like to do is turn to the exhibit
list that was prepared. It was a working exhibit Iist
that was prepared and presented to all of the parties in
advance of today's hearing. |It's my understanding that
there are sonme nodifications that staff would like to
make. | don't know if applicant has any. |If so, let's go
ahead and get this exhibit list cleaned up, because it's
ny understanding that staff and applicant to the extent
possi ble would |ike us to nove these docunents and by
stipulation w thout having to be topic by topic.
CGenerally in agreenment with that with a few caveats that |

think we can clear up on the record and nove forward very
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expeditiously in getting this taken care of.

So Ms. Hamond, since | know you did have sone
clarifications with respect to the exhibit list, let's go
t hrough that.

M. Ellison, do you have the exhibit list?

MR ELLISON: Yes, | do.

HEARI NG OFFI CER VACCARO  Thank you. So let's
try to get through this together and now.

MS. HAMMOND: Thank you

On the matter of Exhibit Nunber 300, staff had
provi ded a breakdown of the staff assessnent and indicated
by strike out those sections that would be superceded by
subsequent filings. Those are executive sunmmary, project
description, air quality, biological resources, cultura
resources, hazardous materials, |and use, noise and
vi bration, nunmber health, soil and water resources,
traffic and transportation, visual resources, waste
management, worker safety and fire protection, and
transm ssi on system engi neeri ng.

Staff had originally indicated that the
decl arations and witness qualifications section of the
staff assessnent would remain, but the declarations and
wi tness qualifications of the individuals who are
sponsoring those sections of testinony that are superceded

should simlarly be struck
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HEARI NG OFFI CER VACCARO  So in other words, when
staff issued the supplenental assessnment Part A, we
recei ved new topical summaries as well as new decl arations
in support of those sections; is that correct?

M5. HAMMOND: That's correct.

HEARI NG OFFI CER VACCARO  And those have been
served and filed and everyone has been nade aware of those
i n advance of today?

MS. HAMMVOND: Yes, they have.

Movi ng on to Exhibit 301, the executive sunmary
portion of that filing and the supporting declaration and
witness qualification simlarly has been superceded.

HEARI NG OFFI CER VACCARO  Has been or will be?

MS. HAMMOND: |'msorry. WII be superceded.

HEARI NG OFFI CER VACCARO In Part C, correct?

M5. HAMMOND: Correct.

HEARI NG OFFI CER VACCARO Ckay. Do you have the
sane concerns with Part B?

M5. HAMMOND: Correct. Wth Exhibit 302

HEARI NG OFFI CER VACCARO  \What's mi ssi ng?

MS. HAMMOND: Executive sunmary.

HEARI NG OFFI CER VACCARO  Ckay. There should be
no executive summary anywhere at this point. W're
waiting for that to come out with the supplenental Part C

is that correct?
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M5. HAMMOND: That's correct.

HEARI NG OFFI CER VACCARO  Ckay. Any ot her
changes of that kind?

M5. HAMVOND:  No.

HEARI NG OFFI CER VACCARO  Ckay. | think what
woul d be hel pful is you did go through and very nicely
initially for Exhibit 300 identify all of the different
topi cal areas. But what | notice what's happened with 301
and 302 is we don't clearly have a sense fromthis exhibit
list what are the topical areas within Part A what are
the topical areas within Part B. And if, in fact, we're
going to entertain the parties' pre-hearing request that
we consider nmoving these in by stipulation, we really do
need the clarification on the record what topics are under
what secti on.

So maybe starting with 300, | think we are very
clear that everything that had a strike through no | onger
exists. So why don't you tell us what your Exhibit 300
consi sts of, what your Exhibit 301 consists of, and what
your Exhibit 302 consists of.

MS. HAMMOND: Thank you. And thank you for your
patience with this.

Exhi bit 300 woul d consist of the sections
i ntroduction, cunul ative anal ysis, soci oecononic

resources, transmssion |line safety and nui sance, facility
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desi gn, geol ogy and pal eont ol ogy, power plant efficiency,

power plant reliability, alternatives, general conditions,
and the declarations and witness qualifications of Susan

Phi nney, Obed Cbenelam Erin Bright, Chris Davis, M chael

Li ndhol m Craig Hof fmman, Scott Debauche.

HEARI NG OFFI CER VACCARO  Ckay. Thank you

Exhi bit 301?

M5. HAMMOND: Exhi bit 301 woul d consists of the
sections hazardous materials, noise and vibration, public
health, traffic and transportation, visual resources,
wast e managenent, worker safety and fire protection, and
t he declarations and witness qualifications of Alvin
Greenberg, Shabab Khoshmashrab, Steven Brown, WIIiam
Kanenot o, James Jewel |, Thomas Packard, and Ellie
Townsend- Hough.

HEARI NG OFFI CER VACCARO  Thank you.

3027

M5. HAMMOND: 302 woul d consi st of the sections
air quality/ GHG biological resources, cultural resources
| and use, project description, soil and water resources,
transm ssion system engi neering, and the declarations and
wi tness qualifications of Tao Jing, WIlliamWlters,

Heat her Bl air, Kathleen Forrest, Negar Vahidi, Susanne
Huerta, Christopher Dennis, John Fio, Eugene Yates, M ke

Conway, Aj oy Guha, Mark Hesters.
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May | have a nonent?

HEARI NG OFFI CER VACCARO  Yeah.

M5. HAMVOND: |'d like to clarify that Exhibit
302 does not include transm ssion system engi neering or
t he decl arati ons and witness qualifications of Mrk
Hesters and Ajoy Guha. That section in principle in
addition to Appendix A wll be submtted at a |ater date.

HEARI NG OFFI CER VACCARO  Ckay. That's an
i nportant clarification, because | was under the
m sunder st andi ng that the appendi x was the only thing that
was going to be in Part C and that the analysis to date
notwi t hst andi ng the appendi x was going to remain. So
everything is superceded and replaced with respect to TSE
in Part C?

M5. HAMMOND: That's correct.

HEARI NG OFFI CER VACCARO  Any ot her changes or
corrections to staff's proposed exhibits?

M5. HAMMOND: No. Thank you.

HEARI NG OFFI CER VACCARO. Ckay. Applicant, do
you have any concerns or issues with these changes that
we' ve just nade?

MR, ELLI SON:  No.

HEARI NG OFFI CER VACCARO  Ckay. G eat.

You know, we're at that point where we can go

ahead and | think introduce things by way of stipulation
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on the papers, unless applicant, you didn't indicate -- or
maybe you did -- whether you had any changes to naeke to
your exhibit |ist.

MR ELLISON: W do not.

HEARI NG OFFI CER VACCARO. At this point, I'm
aware that all the parties have received these tentative
exhibit lists, because | certainly sent themout to
everyone and we've been working on these same documents
since before the pre-hearing conference on the 21st.

M. Ellison, one of the questions | have before
we go ahead and bring in docunents is that if we nove
these in wthout going topic by topic, the way that your
exhibits are presented are just nunmbers and a narrative.
But it's really in your opening testinony where you give
us the sense of which exhibits of the exhibits are going
to be subnmitted or tied to a particular topic. And that's
really going to be significant in the drafting of the PWPD
to make sure that everything is properly identified and
brought into the discussion of the evidence.

So are you confortable that everything that
you've identified in that opening testinony is accurate
and pretty much takes into account which exhibits and
whi ch documents go to which topic?

And if you need a few nonents to |l ook it over or

to just look through, that's fine.
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I know staff has already seen the opening
testinmony as well. And there is a narrative in the
begi nni ng of each declaration that says this testinony,
you know, refers to these exhibits. So we have a sense by
exhibit nunmber. | don't know if there's been any
renunmbering. |If so, that's not a problem as long as the
narrative description is accurate enough

MR, ELLISON: There are a couple of corrections
to the testinony, msnunbered exhibits that | can make on
the record right now.

Wth respect to our waste managenent testinony,
there is an incorporation by reference of surface soi
sampling -- | believe these are data adequacy responses.
Surface soil sanpling dated January 26th, 2010, which the
testinmony identifies as Exhibit 13, but should have been
identified as Exhibit 34.

And simlarly, in our hazardous materials
testinmony, the very sane change, surface soil sanpling
January 26th, 2010, was misidentified as Exhibit 13 and is
Exhi bit 34.

Wth those corrections, | believe that all of our
testinony references are accurate and certainly can be
identified fromthe narrative description as you
descri bed.

If it would be convenient, we would be happy as
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part of the briefing to identify/cross reference the
exhibit list to the topic areas, and we woul d be pl eased
to do that if it would be hel pful.

HEARI NG OFFI CER VACCARO  Actually, | think it
woul d be hel pful. And what it does, of course, is ensures
that the record is full and conplete and that all of the
evidence is accounted for in the drafting of the PMPD

MR, ELLISON: Okay. Then we will do that.

HEARI NG OFFI CER VACCARO: Al though | wasn't
anticipating post-hearing briefing, but for sonething of
that nature, | think it would be very hel pful

Al ong those lines, the conditions of
certification that were or the | anguage that had been in
di spute at least at the time of the subnission of the
openi ng testimony and those conditions for which there has
been agreenent, how do you propose that the Committee is
going to get that pure, clean | anguage of what the parties
are now i n agreement on? Obviously not what we've talked
about in bio, resources, 315, 17, noise and vibration
visual resources. But | think there were sone others
where there was sone fine tuning of |anguage and there was
sone back and forth. But it seens as though you're in
agr eenent .

But a clean copy of what the conditions read |ike

is, of course, going to make all of the difference in
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putting the right conditions in the PWD. So how do you
propose that the Committee gets those?

M5. HAMMOND: Hearing O ficer Vaccaro, we could
provide a docunent with -- and |I'mthinking transportation
4. W could provide the Conmittee with a copy of that,
introduce it as an exhibit, and have it on the record that
way.

HEARI NG OFFI CER VACCARO Ckay. | think that's
certainly a possibility. Wren't there other conditions
t hat you' ve reached agreenent on before today, |anguage,
fine tuning, tweaking and the like? | think that had
al ready sort of been agreed to in concept. But there
wasn't a final un-red lined version that's been presented.

And | think all I'msuggesting is that just as
we're going to get a nice sort of map fromthe applicant
giving us the sense of which exhibits go to which topics,
| think it's inportant that the Commttee has certainly by
the close of all of these proceedings on July 15 a clean
copy that's not red lined that gives us the appropriate
| anguage to include in the conditions of certification for
the PMPD. So | trust that the parties can do that, review
it to nmake sure that you're in agreenent, and submt that
to the Committee.

MS. HAMMOND: Certainly.

HEARI NG OFFI CER VACCARO Ckay. Wth that, with
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t he exception of biological resources and vi sual resources
at this point, | think applicant, would you like to go
ahead and nove your exhibits in?

MR ELLISON: Yes, we would. And in the interest
of time, I"'mgoing to nove themas a group. W would |ike
to nove the exhibits identified on the tentative exhibit
list as Exhibits 1 through 51. The applicant's exhibits
into evidence.

HEARI NG OFFI CER VACCARO Ckay. Wth the caveat
we're going to be looking to your Exhibit 48, is it?
Qpening testinony as the initial guide and that you're
going to give us a subsequent guide to ensure all of the
topi c areas have been covered or any corrections have been
made.

MR ELLISON: That's correct.

HEARI NG OFFI CER VACCARO  Staff, do you have any
objections to that?

M5. HAMMOND: No, we do not.

HEARI NG OFFI CER VACCARO  Ckay. M. Brizzee, ny
understanding is you probably don't have any objection
but I'd Iike to hear fromyou anyhow on the record

MR BRI ZZEE: Thank you

No. No objections to those.

HEARI NG OFFI CER VACCARO. Thank you. Staff,

woul d you like to nmove your exhibits in on all of the
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topics, other than at this point biological resources and
vi sual ?

M5. HAMMOND:  Yes.

HEARI NG OFFI CER VACCARO  And obviously you can't
do Part C, because it doesn't exist as of yet.

M5. HAMMOND: Yes. |'d like to nmove Exhibit 300,
301, 302, with the exception of biological resources, and
with the exception of visual from 301.

HEARI NG OFFI CER VACCARO  Anyt hing el se? You
have exhibits that go from 300 to 311. And so far you've
nmentioned three.

M5. HAMMOND: |'d also like to nove Exhibits 304,
306, 307, 308, 309, 310, and 311 into the record, received
as evidence.

HEARI NG OFFI CER VACCARO Can we hold off on 304
since that's an errata to biological resources?

MS. HAMMOND: Certainly.

HEARI NG OFFI CER VACCARO So we'll save that
until after the panel has had its discussion

Applicant, do you have any objections to any of
t hat ?

MR, ELLI SON:  No.

HEARI NG OFFI CER VACCARO M. Brizzee?

MR. BRI ZZEE: No objections. Thank you

HEARI NG OFFI CER VACCARO Great. Okay. Well,
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those exhibits are adnmitted into the record, and we have
the task of hopefully getting visual resources in as well.

(Thereupon the above-referenced docunents were

admtted into evidence by the Hearing O ficer

HEARI NG OFFI CER VACCARO  So why don't you go
ahead and give us a sense starting with the applicant of
where we are and what's the issue of disagreenent on the
| anguage of the condition and see if we can't get that
wor ked out here on the record. I'msorry. Traffic and
transportation. M apol ogies.

MS. CONWAY: Thank you

On this condition, the applicant agreed to an
alternative suggested in staff's rebuttal testinony. And
since the | anguage was different than the condition
originally proposed by staff, applicant provided a red
line to the condition to staff basically follow ng the
alternatives suggested in the rebuttal. And as | |earned
today, staff had a slight change to that |anguage

I don't think -- I'"'msorry. | know we do not
have a problemw th this | anguage. Perhaps our only
suggesti on woul d be where it says, "in four equal groups."

We woul d suggest, "in four roughly equal groups,"” just in
case they can't be divided completely equally. Oherw se,
we agree to the condition.

HEARI NG OFFI CER VACCARO  Ms. Hanmobnd?
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M5. HAMMOND: The nature of this conditionis --
well, it concerns --

HEARI NG OFFI CER VACCARO |I'mgoing to interrupt
you just so that we all have sonme context. As I
understand it, there was a condition that was asking
applicant to increase or add a turn lane or to nmake sone
changes with the turn lane. And so if you could go ahead
and explain what it was that was at issue and what it is
now that's being done as an alternative, | think it wll
help the Committee better understand this fine tuning of
| anguage.

M5. HAMMOND: What was at issue was a
di sagreement over whether or not an extension of the left
turn lane of f of highway 58 was necessary to acconmopdat e
t he amount of traffic that would be turning fromthe
hi ghway onto the project site during the norning commute
hour s.

And initially, staff had requested an extension
of this lane. Steven Brown, the witness supporting this
testinmony, did a further analysis and deternined that
staggering the start tinmes of the enployees and limting
the deliveries by large trucks delivering construction
equi prent could nmitigate the inpact to | ess than
significant.

HEARI NG OFFI CER VACCARO  Ms. Conway?

EHLERT BUSI NESS GROUP (916) 851-5976
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MS. CONWAY: Thank you.

That's correct. And the alternative was that the
enpl oyees starting the daytine shift in the norning would
be -- their start tinme would be staggered in four
approxi mately equal groups. And that was the nmitigation
the applicant agreed to in |lieu of |engthening the left
turn lane as well as being restricted in construction
del i veri es.

HEARI NG OFFI CER VACCARO. Ckay. And so now we
have concern over whether it's equally divided four groups
or roughly four groups?

MS. CONWAY: Right. | nean -- excuse ne. |
bel i eve that would be inplied anyways, but just to be
cl ear the nunber of enployees starting in the norning
m ght not be an equal group that could be divided by four.
If you would like, | can read the |anguage into the record
if that woul d hel pful.

HEARI NG OFFI CER VACCARO Wl I, nost certainly.
But | think maybe let's read into the record the | anguage
that we're going to agree on. So staff, what concern do
you have as using the word "roughly" as a qualifier?

M5. HAMMOND: | woul d have to consult the
wi t ness, Steven Brown -- yeah. | would have to consult
the witness.

HEARI NG OFFI CER VACCARO Well, | think this is
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the perk of being the Committee is that | think from what
you' ve explained and at this point | think it should be
clear. We've |ooked at the evidence in the record on all
of the subjects at this point and have a pretty good
understanding. | think at this point we're hard pressed
to see how adding the term"roughly" is going to so
substantively change the nature of the intent of the
condition. Unless Comm ssioner Eggert has a different
view, we're going to go ahead and nove this |anguage in,
have it read in total and we will keep in the record
"roughly" at this point. And if the Conmittee decides at
sone later point as we're drafting the PMPD that it really
poses a problem we'll raise it and address it at that
time.

COW SSI ONER EGGERT: | roughly agree. No,
actually | concur.

HEARI NG OFFI CER VACCARO  Ckay. So Ms. Conway,
if we could please have you read the condition for Traffic
and Transportation 4 into the record in its entirety, then
we'll go ahead and see if we can't get agreenent or
qualified agreenent fromthe parties and we'll nove
forward with introducing all of that evidence into the
record on the papers.

MS. CONWAY: Certainly. Condition Transportation

4 reads, "During construction, the project owner wll
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stagger the start time of enployees for the daytinme shift
(nmorning start) in four roughly equal groups spaced by at
| east 30 minutes between groups. Also during
construction, the project owner will be restricted from
recei ving any construction deliveries fromthe west
starting 30 m nutes before the daytine shift and
continuing until all groups have arrived for the norning
shift."

The verification reads, "The project owner shall
i nclude these restrictions in the construction traffic
control plan required by Trans 2."

HEARI NG OFFI CER VACCARO  Thank you.

Ms. Hammond, do you have any problenms with what
she just read in terns of the accuracy of the | anguage
t hat was spoken?

M5. HAMMOND: No, | do not.

HEARI NG OFFI CER VACCARO Okay. | think with
that, applicant, would you |like to nbve your papers into
the record on the topic of traffic and transportation?

M5. CONWAY:  Yes.

HEARI NG OFFI CER VACCARO  Staff, any objections?

M5. HAMMOND: No, we do not.

HEARI NG OFFI CER VACCARO M. Brizzee?

MR, BRI ZZEE: No obj ecti on.

HEARI NG OFFI CER VACCARO  And just as a point of
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clarification, | think I msspoke earlier. | said with
t he exception of visual. And | should have said traffic
and transportation. So the assunption -- and just for
clarification of the record -- is everything at this point
has been noved in by the applicant and by staff on al
topics with the exception of biological resources. |Is
t hat everyone's under st andi ng?

MR. ELLI SON:  Yes.

MS. HAMMOND: Yes. That's right.

HEARI NG OFFI CER VACCARO  Thank you.

Unfortunately, | was really hopeful that we'd
have all of this conpleted by lunchtine and that the only
thing that would be left to do today woul d be public
comment at 5 o'clock. But it appears that biol ogica
resources fol ks won't be available until when
Ms. Hammond?

MS. HAMMVOND: Wen you say soO

HEARI NG OFFI CER VACCARO  Can they cone now?

M5. HAMMOND: After the lunch hour. W can nake
an effort to get her now. She should be ready no later
than -- well, she was expecting to testify after the |unch
hour. | can -- yeah

HEARI NG OFFI CER VACCARO Wy don't we see if
she's avail abl e, because | think we have everyone el se

here. W are trying to nmove forward. | think the
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Conmittee has been accommopdateing in taking all the papers
in on stipulation, because | think both parties, staff and
applicant, indicated that mght be expedient. So let's
keep that thene of expedi ency going and see if we can get
that witness here.

If not, we will have to reconvene today at 1:00
for the purposes of biological resources or after
conferring with Conmm ssioner Eggert we push it back
further today depending on the availability of the other
wi tnesses so that we don't have to convene three tines
t oday, because we still do have public comrent at 5
o' cl ock.

So | think at this point why don't we go off the
record, take a break, and we'll wait to hear back from you
if we can get your witness, either in person or on the
t el ephone.

MS. HAMMOND: Thank you. After a break of --

HEARI NG OFFI CER VACCARO  Five minutes woul d be
good.

M. Ellison, are you | ooking to say somethi ng?
You have that body | anguage.

MR, ELLISON: You read ny body | anguage.

Yes, | wondered if we could just confirmthat our
wi t nesses are on the phone.

HEARI NG OFFI CER VACCARO  Yes. And that would be
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Alice Karl, and she's one of our w tnesses for biology.
And who's your other? | believe | have it witten down.

MR, ELLISON: We have two others, Phil Leitner
and Lyndon Quon.

HEARI NG OFFI CER VACCARO  And Kat hl een Sul livan
is not a witness for you?

MR ELLISON: She's not a witness, no.

HEARI NG OFFI CER VACCARO  Thank you.

So why don't we -- actually, since | talked a
little nore than | intended in that two minutes, why don't
we come back at 20-after based on the clock in the back of
this room

COW SSI ONER EGGERT:  Should we check to see if
they're on the phone? | think that was the request --

MR, ELLISON: Yeah. | just want to make sure
they, in fact, are here, in case we need to go get them

MS. KARL: This is Alice. |'mhere.

MR. LEITNER  And this is Phil Leitner.

HEARI NG OFFI CER VACCARO  Ckay.

MR, ELLI SON: How about Lyndon Quon and Joshua
Zinn? Sounds |ike they are not available, and we will try
to solve that problem

HEARI NG OFFI CER VACCARO  Ckay. We will be back
in a few mnutes.

(Thereupon a recess was taken from
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12:14 p.m to 12:20 p.m)

HEARI NG OFFI CER VACCARO | think we'll go ahead
and -- Ms. Hammond, it | ooks as though you were able to
acconplish the goal. So thank you for that. |Is that a
correct statement?

M5. HAMMOND: That is correct. M. Blair is
here.

M. BLAIR | apol ogi ze.

HEARI NG OFFI CER VACCARO  No apol ogi es necessary.
Thank you for being here.

M. Ellison, did you have simlar good fortune?

MR, ELLISON: We're prepared to proceed.

HEARI NG OFFI CER VACCARO Great. GCkay. So
Ms. Hanmmond, again, at the pre-hearing conference and in
the pre-filed statenents before the pre-hearing
conference, you indicated that staff would |ike to nake a
presentation with respect to biol ogical resources. Seened
as though again it was nore in the nature of suppl ementing
and conpl enenting things that were already in the record
but adding that clarity for the evidentiary record here at
today's proceeding. |Is this a fairly accurate statenent?

MS. HAMMOND: That is accurate. Thank you

We have Eric Weiss and Tonya More of the
California Departnent of Fish and Gane on the phone.

| had hoped that the Fish and Wldlife Service
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could also be joining us. Unfortunately, she could not.
And |'mgoing to ask for your forbearance again and before
all documents relating to evidence are received
Ms. Bl ackford -- Ashleigh Blackford of the U S. Fish and
Wldlife Service is expecting to send us a witten
statenment on the subject of the coordinati on between the
agencies. And | think it will be helpful to the Comittee
to see the Fish and WIldlife Services statenent about the
| evel of coordination between the agencies, in particular
because we are not expecting the biological opinion to be
comng in any time soon. So to the extent that this input
fromthe service helps the Coomittee, | would ask that the
Committee wait to receive that statement from
Ms. Bl ackf ord.

HEARI NG OFFI CER VACCARO. \When you say wait to
receive, do you really just nmean | eave the record open on
bi ol ogi cal resources until everyone, including the
applicant, has had an opportunity to see what's in the
docunent and to give everyone the opportunity to be
responsi ve?

M5. HAMVOND:  Yes.

HEARI NG OFFI CER VACCARO  Ckay.

Applicant, do you have any problemw th that or
any concerns?

MR, ELLISON: No. That's fine.
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HEARI NG OFFI CER VACCARO. Okay. Wth that,
think we need to go ahead and have the court reporter
swear in folks on the phone. W can't see you, but we are
trusting that you're going to foll ow the honor system and
actually raise your right hand as this is done.

(Thereupon Eric Wi ss and Tonya Moore were

sworn by the reporter.)

M5. HAMMOND: Would we need to swear in Ms. Blair
as wel | ?

HEARI NG OFFI CER VACCARO.  Yes.

(Thereupon Ms. Blair was sworn by the reporter.)

DI RECT EXAM NATI ON

MS. HAMMOND: Ms. Blair, would you please state
and spell your nane for the record?

MS. BLAIR M nane is Heather Blair,
He-a-t-h-e-r, B-l-a-i-r.

M5. HAMMOND: Did you prepare the testinony
entitled biological resources in the docunent nmarked as
Exhi bit 32, the supplenental staff assessment Part B for
t he Abengoa Mj ave Sol ar Project?

M5. BLAIR  Yes.

M5. HAMVOND: Was the statement of your
qualifications attached to this testinony?

MS. BLAIR  Yes.
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testinony entitled "Biol ogical Resources" in the docunent
mar ked as Exhibit 306, staff's rebuttal testinony to the
applicant's opening testinony?

MS. BLAIR  Yes.

MS. HAMMOND: And do the opinions contained in
both the prepared opening testinony and prepared rebutta
testinmony represent your best professional judgnent?

M5. BLAIR  Yes.

M5. HAMMOND: Ms. Blair, can you briefly
sunmari ze your analysis and concl usi ons regardi ng whet her
t he Abengoa Mj ave Sol ar Project would result in any
significant adverse inpacts?

MS. BLAIR Yes. Just briefly, the proposed
project is |located on disturbed | ands. There are areas
that are devel oped, sone areas of fallen agriculture and
active agriculture. Overall, the proposed project area
degraded habitat of nmarginal suitability for special
status speci es and does not support a diverse assenbl age
of native plants or wildlife.

However, the proposed project area is adjacent t
the Harper Dry Lake, area of critical environnental
concern and otherw se essentially surrounded by known
occurrences of special status plants and wildlife,

i ncluding the state-threatened Mjave ground squirrel and
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the federally and state threatened desert tortoise.

Q herwi se adj acent to the proposed project area
are desert tortoise critical habitat, desert wildlife
nmanagenent area, and Mjave ground squirrel conservation
area. Therefore, transient individuals of these special
status species could occur on site as they travel between
areas of suitable habitat adjacent to the proposed
proj ect.

And given the proxinmty of the proposed project
to the sensitive biological resources, construction and
operation of the project would result in various indirect
and direct effects.

I worked closely with Fish and Wldlife and the
California Departnent of Fish and Gane to devel op vari ous
conditions of certification to avoid, mnimnze, and
mtigate these effects. And as stated in ny staff
assessment, inplenentation of these proposed conditions of
certification would ensure that conpliance with LARS is
achi eved and the proposed project does not result in any
significant inmpacts to biological resources under CEQA

MS. HAMMOND: Ms. Blair, can you el aborate on the
extent of your coordination with staff fromthe California
Department of Fish and Ganme and the U. S. Fish and Wldlife
Servi ce?

MS. BLAIR Yes. Largely, the coordination
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bet ween these two agenci es and nyself was ongoi ng and
informal, neaning that it consisted of nmany phone calls
and e-mails. | was able to essentially pick up the phone
with questions or other issues and they were readily
avai |l abl e and very responsi ve.

But there are a few | would say coordination
m | estones or events that were of particular inportance to
t he devel opnent of ny staff assessment. Initially, it
began with the AFC review. | ensured that all agencies
had copies. And after a thorough review, we had a
conference call to discuss the project and any concerns
and to begin to outline some of the conditions of
certification and of course any data requests that m ght
be necessary.

Fromthat, | began to prepare the staff
assessment, and | provided a draft of the staff assessnent
to Fish and Gane and Fish and Wldlife for their review
They provide commrents on all aspects of ny staff
assessment, including the environnental setting, the
i npact anal ysis, and of particular inportance, the
conditions of certification. | took their comments and
i ntegrated them

Foll owi ng that, the staff assessnment was
publ i shed and the Department of Fish and Gane and Fi sh and

Wldlife Service then participated in the staff assessment
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wor kshop. When we received comments on the staff
assessment, which were received fromthe applicant and
from Defenders of Wldlife, we had a conference cal
bet ween the service and the departnment and nyself to
di scuss these comments and whet her and how t hey shoul d be
i ncorporated into ny staff assessnent, into the
suppl enental staff assessnent and device any responses to
comment s.

So then | prepared the supplenental staff
assessment and again provided a draft to these two
agencies for their review. Again, they provided coments
and | integrated them And the staff -- the suppl enental
staff assessnment was published. But | would like to note
that | think the input fromthe departnent was integral to
the preparation of the staff assessnent.

MS. HAMMOND: Ms. Moore and M. Wiss, do you
agree with Ms. Blair's characterization of the
coordi nati on between the CEC and the Departnment of Fish
and Gane?

MR VEISS: This is Eric Wiss fromthe
departnent, and | do.

MS. MOORE: This is Tonya More, and | do.

M5. HAMMOND: Do you have anything to add to
Ms. Blair's characterization of the coordination between

t he agenci es?
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MR VEISS: | do not.

MS. MOORE: Tonya Moore. | do not.

M5. HAMMOND: Have you reviewed -- this is going
to Ms. Moore and M. Weiss. Have you reviewed Ms. Blair's
condi tions of certification?

MR VEISS: This is Eric Wiss. (Inaudible)
went through each of the processes that she sone
previously outlined through the various iterations she put
forth.

M5. MOORE: This is Tonya. Yes, | have.

MS. HAMMOND: Do you agree with the conditions of
certification in Ms. Blair's testinony as far as
conformity with the California Endangered Species Act?

MR VEISS: Yes, | do. FEric Weiss.

M5. MOORE: | do.

MS. HAMMOND: Thank you very nuch. | have no
further questions.

COW SSI ONER EGGERT:  No questi ons.

I guess | just want to say | appreciate the
conment ary about the close coordinati on anong the State
agencies and the federal agencies as well. | think that's
obviously critical for us to do an adequate review. So
appreci ate your input.

HEARI NG OFFI CER VACCARO  And just as we did with

project description, if the applicant has anything that
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you'd like to say, supplenent, or clarification questions
again, we're not going through a full cross-exam nation
But | want to be fair in terns of the process. |Is there
anything that you mght want to pose to any of these
bi ol ogi cal resources w tnesses?

MR, ELLISON: | have no questions. | would
sinply al so express our appreciation to all of the
wi t nesses coordi nati on anong t he agenci es.

HEARI NG OFFI CER VACCARO  Thank you.

M. Brizzee, did you have anything that you m ght
want to add with respect to biological resources?

MR, BRI ZZEE: No question of these w tnesses.
Thank you.

HEARI NG OFFI CER VACCARO  Thank you, all

Thank you, Ms. Blair, for making yourself
avai | abl e on very short notice.

I think with that, why don't we go ahead and nove
into the evidentiary record everything on biol ogi ca
resources, knowi ng that Ms. Hammond would like to
suppl enent the record with this docunment. So we'll keep
the record open with the purpose for receiving the
i nformati on and al |l owi ng the applicant the opportunity to
be responsive to the docunment. So applicant if | want to
go ahead and nove in your biological resources.

MR, ELLI SON: So noved.
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HEARI NG OFFI CER VACCARO  Any obj ections, staff?

M5. HAMMOND:  None.

HEARI NG OFFI CER VACCARO M. Brizzee?

MR. BRI ZZEE: No objection. Thank you

HEARI NG OFFI CER VACCARO  Ckay. Ms. Hanmond,
know you had very specific exhibit nunbers that you wante
to nove into the record on bi ol ogi cal resources.

M5. HAMMOND: Yes. That woul d be Exhibit 302
the section on biological resources and the declaration
and witness qualification of Heather Blair and Exhibit
306, CEC staff rebuttal testinony, the section entitled
"Bi ol ogi cal Resources.”

HEARI NG OFFI CER VACCARO  Any obj ections
applicant?

M5. HAMMOND: | beg your pardon, as well as
Exhi bit 304, CEC staff's errata to supplenental staff
assessnment Part B, biological resources.

HEARI NG OFFI CER VACCARO  Any objections to that
change?

MR, ELLI SON:  No.

HEARI NG OFFI CER VACCARO  Thank you.

M. Brizzee?

MR. BRI ZZEE: No obj ecti ons.

HEARI NG OFFI CER VACCARO Ckay. Geat. It |ook

i ke we have everything at this point for all the topics
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for today's discussion entered into the evidentiary
record.

(Ther eupon the above-referenced docunents

were admtted into evidence by the Hearing
Oficer.)

HEARI NG OFFI CER VACCARO W nade a | ot of
progress today, which puts us ahead of schedule, which is
al ways very ni ce.

| think it's pretty clear to everybody we won't
need tonmorrow to continue with the evidentiary hearings.
We certainly will nmove forward with July 15. But we do
have a few outstanding i ssues at the nonent. W do have a
5 o' clock public coment period. It's always hard to know
how | ong the hearings will go and when public can actually
participate. So as an accommodation, we did a specified
time as opposed to just allow ng public comment to happen
at the end of the proceeding. | think what we'd like to
do is get a sense if there is anyone on the tel ephone, is
there any nenbers of the public that would |ike to nake a
public comment at this time?

kay. Hearing none, | think what we'll do -- are
there any nenbers of the public here in person who wanted
to speak who m ght have already conpleted a blue card or
who might still need to conplete a blue card?

Seeing none in person, it appears that at this
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poi nt we have no public conment. Doesn't nean that we
won't, because we noticed it for 5:00, which puts us at an
interesting crossroads. And | think | just need to confer
wi th Comm ssi oner Eggert for one nonment to deci de how we'd
like to proceed in ternms of re convening.

kay. So | think where we are is, of course, the
parties have every right to cone back at 5:00 to hear the
public coment, if there is any public coment. But we
have no expectation that you do so. Certainly, the
Conmittee will be here. The court reporter will be here
to take whatever public comment there night be. W
encourage you and wel cone you to be here as well. But if
we don't see you again until July 15th, that's fine as
wel | .

A few parting conmrents though before Commi ssioner
Eggert at |east closes this part of today's hearing before
we reopen for public coment.

The presiding nenber's proposed decision is
intended to go out at the end of July. W stated at the
pre-hearing conference, there's nothing at this point that
woul d make us believe that's changed. That takes into
consi deration the hearing on July 15th. W' re hopefu
t hat when we do convene on the 15th, it's going to be as
expedi tious as today's proceeding. But please anticipate

that we're going to nmove very swiftly on getting that PMPD
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i ssued and out for public coment and review

So | think before | turn it over to Commi ssioner
Eggert, is there anything el se that we didn't cover today
that we need or anything else that needs to be taken care
of .  Applicant?

MR, ELLISON: For our part, no. But | believe
staff nay have one item

HEARI NG OFFI CER VACCARO  Ms. Hammond?

MS. HAMMOND: Ms. Hearing O ficer, during the
break, we were able to confer with the applicant's
counsel, and I1'd like to clarify that there is no
di sagreenent on the conditions of certification noise 2,
4, and 7; bio 3, 5, and 17; or visual 1, 2, and 4.

HEARI NG OFFI CER VACCARO. Ckay. Do you concur?

MR, ELLI SON: W do.

HEARI NG OFFI CER VACCARO Ckay. Geat. Thank
you.

Anyt hi ng el se?

M. Brizzee, is there anything else that you'd
like to say or coment on?

MR, BRI ZZEE: Nothing fromne. But thank you for
your courtesy today.

HEARI NG OFFI CER VACCARO  You're wel come. Thank
you for participating.

COW SSI ONER EGGERT:  Again, thank you, everyone,
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for participating in the hearing today. And as we said at
t he beginning, we're |looking forward to a fair and
expedi tious hearing. | think we' ve acconplished that.

Al so again want to thank the staff for their hard
wor k, especially a lot of us worked to nake sure all of
the | oose ends have been tied up as we go into the fina
stage of this in noving towards the PMPD.

Just echo Ms. Vaccaro's statenment that we do
intend to -- the Committee intends to nove expeditiously
towards a PVMPD by the end of July. At |least everything
|'ve seen today suggests that's quite feasible.

I want to thank the applicant for all of the
i nformation that's been provi ded today, including on the
wat er issue and your working with the staff to cone to
some conditions of conpliance for all of the itens that
have been di scussed today.

Want to thank the intervenors, county of San
Bernardi no for your participation, and the others.

So | guess we're going to reconvene here at 5:00
for those of you who want to stick around. | know I'IlIl be
here. And also want to thank Ms. Vaccaro for running such
an efficient hearing.

So thank you all, and we'll see all of you again
either today or on July 15th.

(Thereupon a recess was taken from
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12:41 p.m to 5:02 p.m)

COW SSI ONER EGGERT: Wl cone back. | guess
we're going to have a few closing itens before closing out
today's evidentiary hearing. So Ms. Vaccaro.

HEARI NG OFFI CER VACCARO  And this is redundant,
because | said it just before we went back on the record,
but we did notice 5:00 p.m public comment. It is just a
bit after 5:00. Looking in the roomhere, we have no
nmenbers of the public present. W have not received any
bl ue cards today, nothing to read into the record. |Is
that correct, Ms. Jennings?

MS. JENNINGS: Yes, that's correct.

HEARI NG OFFI CER VACCARO  And we just checked on
the tel ephone, and it appears that we don't have any
menbers of the public on the phone. So we're going to go
ahead and nove forward with a few itens of housekeepi ng.

| was just apprised of these just nonents before
5:00, so this is news to nme as well. | think what we'll
do is let Ms. Hammond explain to us what the situation is
and then we'll propose sone sol utions.

MS. HAMMOND: Thank you

| apol ogize for this oversight and not bringing
it up earlier during the hearing, but | need to nmove into
evi dence the declarations and witness qualifications in

support of the staff's rebuttal testimony. 1It's | believe
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purely an adm nistrative oversight. 1t should have been
attached to the rebuttal. But I'moffering it as a
separate exhibit.

HEARI NG OFFI CER VACCARO  Just to nake sure |'m
under st andi ng. When we went through the exhibit |ist
today and you had identified |I think Exhibits 300 through
311 or 314, sonething like that --

M5. HAMMOND: | have 311

HEARI NG OFFI CER VACCARO. Ckay. \Where would this
fit in your exhibits? Wat by exhibit nunber? Which
exhi bit do these declarations go to?

MS. HAMMOND: |'m proposing to offer themas a
separate exhibit.

HEARI NG OFFI CER VACCARO  As Exhibit 312 is what
you' re suggesting and that you would want to have the
rebuttal testinony and the related declarations as your
Exhi bit 312; is that correct?

M5. HAMMOND: The rebuttal is identified as

Exhi bit 306.
HEARI NG OFFI CER VACCARO Ckay. | think that's
what | was just asking you. | already have an exhibit,

but what you don't have are the correspondi ng decl arations
that would go with that then?
M5. HAMMOND: That's correct.

HEARI NG OFFI CER VACCARO. So those woul d be
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sonet hing that you would be | ooking to add to | think
Exhi bit 306.

M5. HAMVOND: |I'mfine with that. Yes, thank
you.

HEARI NG OFFI CER VACCARO Ckay. And at this
point, |'munderstanding that no one has seen the
declarations as of yet; is that correct? And rebutta
testimony was served and filed and docketed. W al
received the actual narrative, but not the attachnents.

M5. HAMMOND: That's right. And so no one has
seen the declarations, but they are standard formin the
formthat people are quite familiar with. And this was
just sone change in | anguage to change it from suppl enent
at staff assessnent to rebuttal testinony.

HEARI NG OFFI CER VACCARO Ckay. M. Ellison, do
you have any comments or thoughts on this? W can solve
this a couple of different ways. But | think I1'd like to
hear fromyou first.

MR, ELLI SON: W have no objection to the
adnmi ssion of the standard formdeclaration. |If it turns
out there is a surprise in themafter we see them we'll
deal with it on July 15th. But |I'msure there isn't.

HEARI NG OFFI CER VACCARO.  Ckay.

MR ELLISON: We're fine.

HEARI NG OFFI CER VACCARO  Thank you.
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So then | think what we'd |like to do then is neke
sure that we get those filed, served, docketed tonorrow so
we can all at least see them And in the nean time, why
don't you go ahead and make your notion.

M5. HAMMOND: May | nmove to reopen the record and
add the declarations and witness qualifications of the
following witnesses in support of staff's rebuttal
testinmony. And this would be added to Exhibit 306. These
are the declaration of witness qualifications of Heather
Blair, Alvin G eenberg, Shahab Khoshmashrab, Chri stopher
Dennis, John Fi o, Eugene Yates, M ke Conway, Steven Brown,
Thomas Packard, WIIiam Kanenoto, Janmes Jewell, and Ellie
Townsend- Hough.

HEARI NG OFFI CER VACCARO  Ckay. Thank you.

M5. HAMMVOND: Thank you.

HEARI NG OFFI CER VACCARO  Applicant, no
obj ection?

MR, ELLI SON: No objection.

HEARI NG OFFI CER VACCARO  Thank you for noting
that those were missing. This is a perfect tinme to get
those entered. And all of those docunents are entered,
reserving the right, of course, for applicant to raise a
concern if, in fact, there's sonething in there that is
out of the ordinary. Because right now, the objection is

made with the docunents sort of site unseen.
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(Ther eupon the above-referenced docunents

were admtting into evidence by the Hearing

Oficer.)

HEARI NG OFFI CER VACCARO Wl |, seeing there are
no public coments and we've taken care of the |ast order
of business, the next thing is to see each ot her again on
July 15th to cover the remaining topics of executive
summary, air quality, TSE, including the appendi x, and
wor ker safety.

["I'l turn it over the Conmi ssioner Eggert.

COW SSI ONER EGGERT: Does this nean we can al
make tonorrow of f and go hi ki ng?

| don't really have much to say. |It's after
5:00, and | suspect everybody is anxious to get going. So
again, | just want to thank the applicant and the staff
for all the hard work over the |ast several weeks. And
think this case is in good shape. | look forward to the
July 15th. Is that going to be here in Sacranento or --

HEARI NG OFFI CER VACCARO It is in Sacranmento
Unfortunately, it is not schedul ed for Heari ng Room A
It's scheduled for a conference room But it will be in
Sacr anment o.

COW SSI ONER EGGERT: Ckay. So I'll see you all
in a couple weeks. Thank you

(Thereupon the hearing adjourned at 5:09 p.m)
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