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PROCEEDI NGS
10: 15 a.m

PRESI DI NG MEMBER DOUGLAS: Good nor ni ng.
This is a prehearing conference for Beacon Sol ar
Energy Power Plant project. Before we begin we'd
like to introduce the Coormittee and then ask the
parties to introduce thenselves for the record.

' m Karen Dougl as, Presiding Menber of
this Committee, and Chairman of the Energy
Conmi ssion. To ny inmediate left is nmy Adviser,
Gal en Lenei. Comm ssioner -- |I'Il just work ny
way to the right here -- to ny inmediate right
Hearing Oficer Ken Celli; and to his right
Conmi ssi oner Jeffrey Byron, the Associate Menber
of this Siting Conmittee.

We have in the roomthe Public Adviser,
Jennifer Jennings. Jennifer, if you could wave;
t here you go.

Applicant, could you pl ease introduce
your sel ves.

MS. LUCKHARDT: Good nobrning, nmy nanme is
Jane Luckhardt and | am Qutside Project Counsel.

MR, BUSA: Good norning, | am Scott
Busa. |'ma Director of the Business Devel opnent

Group of Nextera Energy.
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PRESI DI NG MEMBER DOUGLAS: Staff.

MR, BABULA: H, I'mJared Babula; |I'm
Staff Counsel. |I'msitting next to Eric Sol ori o,
who is the Project Manager.

PRESI DI NG MEMBER DOUGLAS: Thank you.

I ntervenor.

MS. GULESSERI AN. Good norning. M nane
is Tanya Gul esserian; |'man attorney for
California Unions for Reliable Energy.

PRESI DI NG MEMBER DOUGLAS: Thank you.
Are there any elected officials here today, state
or county or |local jurisdictions here today or on
t he phone?

Seei ng none, what about -- is anybody
here fromthe Kern County Air Pollution Control
District? O anybody here fromany other Kern
County agencies? Cities? O the Lahontan
Regi onal Water Resources Control Board?

MR. BOOTH. This is Richard Booth; I'm
from the Lahontan Water Board.

PRESI DI NG MEMBER DOUGLAS: Thank you
very much. Anybody el se on the phone line who's
partici pating?

MR VIDAL: Chris Vidal with Rosanond

Conmunity Services District.
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PRESI DI NG MEMBER DOUGLAS: Thank you

Al right, at this point we'll nove to
have Hearing Adviser Celli provide us with some
background and start the proceeding.

HEARI NG OFFI CER CELLI: Thank you,

Chai rman Dougl as. The Commttee noticed today's
prehearing conference in the revised notice of
preheari ng conference and evidentiary hearings
that was issued on February 26, 2010.

As explained in the notice the basic
pur poses of the prehearing conference are to
assess the parties' readiness for hearings, to
clarify areas of agreement or dispute, to identify
wi t nesses and exhibits, to determ ne upon which
areas parties desire to cross-exam ne the other
parties' w tnesses, and to discuss associ ated
procedural matters.

To achi eve these purposes we required in
the notice that any parties seeking to participate
at this conference or present evidence or cross-
exam ne witnesses at any future evidentiary
hearings file a prehearing conference statenment by
March 11, 2010.

Timely prehearing conference statenents

were filed by Beacon, the applicant; California
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Energy Comm ssion Staff, who we refer to as staff;
and the California Unions for Reliable Energy,
which we refer to as CURE

Staff filed its final staff assessment
on Cctober 22, 2009. This serves as staff's
testimony, which has been marked for
identification as exhibit 500.

Timely testinmony was filed by applicant,
whi ch includes their AFC testinony and exhibits,
on Cctober 29, 2009, which has been narked for
identification as exhibits 1 through 321

Intervenor CURE s testinony was filed on
Noverber 12, 2009, and marked for identification
as exhibits 600 through 624.

The applicant filed rebuttal testinony
marked for identification as exhibits 322 through
326 on March 9, 2010.

CURE filed rebuttal testinony marked for
identification as exhibits 625 through 637 on
March 9, 2010.

And staff submitted additional testinony
whi ch were exhibits 501 through 505 on March 11,
2010.

Al parties are required, and we're

going to request that you burn a CD or a DVD
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containing all of your exhibits and bring it to
the evidentiary hearing for the Cormittee to use
on -- that'll be next Monday in California Gty.

(Pause.)

HEARI NG OFFI CER CELLI: Excuse ne one
nonent .

(Pause.)

HEARI NG OFFI CER CELLI: I'msorry, we're
back. We never were off the record. So, is that
acceptable to all the parties to burn a DVD?
Applicant?

M5. LUCKHARDT: Yes.

HEARI NG OFFI CER CELLI: Thank you. And
staff?

MR. BABULA: That's fine.

HEARI NG OFFI CER CELLI: And, Ms.

Gul esserian, can you do that?

M5. GULESSERI AN Yes, we can

HEARI NG OFFI CER CELLI: Ckay. You're
still not com ng across.

M5. GULESSERI AN:  Yes.

HEARI NG OFFI CER CELLI: Very good, thank
you. That saves us the need to have to haul a
whol e | ot of papers down to California Cty. So,

t hank you for doing that.
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As we speak today we're going to talk
about a lot of things, and maybe we'll make sone
changes. We'll see what we can acconplish. But
I'"'mgoing to ask the parties to kind of keep a to-
do list so that we can all be on the same page and
know what's going to be required.

Today's agenda is divided into five
parts. First, we're going to discuss matters
contained in the prehearing conference statenents
and other issues raised by the parties.

Next we will discuss the witness |ists,
whi ch Maggie Read will be passing out to you in a
nonent .

Then we will discuss tentative exhibits
lists. After that we will discuss a briefing
schedule. And finally, we will provide an
opportunity for the public to comment.

As far as the prehearing conference
statenments go, the parties have indicated that the
following topics are not in dispute: air quality,
geol ogy and pal eontol ogy, |and use, noise, traffic
and transportation, public health, socioecononics,
transm ssion line safety and nui sance, worker
safety, facility design and power plant efficiency

and reliability.
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Do the parties agree that in these areas
all testinony will be submtted by declaration and
that live w tnesses need not be present and
subj ect to direct and cross-exam nation?
Applicant?

MS. LUCKHARDT: Yes, we agree.

HEARI NG OFFI CER CELLI: And staff?

MR. BABULA: Yes, we agree.

HEARI NG OFFI CER CELLI: And CURE?

MS. GULESSERI AN: W do not agree that
those issues are not in dispute, but we agree that
there's no need to cross-exam ne or actually bring
wi tnesses to the stand on those matters.

HEARI NG OFFI CER CELLI: Fair enough, so
we will not be having any live testinmony on any of
t hose aforenentioned topic areas. |Is that your
under st andi ng, Ms. Gul esseri an?

MS. GULESSERI AN:  Yes.

HEARI NG OFFI CER CELLI: Okay, thank you
Now, the topics that are in dispute and do seemto
require live testinobny are: alternatives,
bi ol ogi cal resources, cultural resources
hazardous materials, soil and water, visual
resources, waste managenent, and transm ssions

systens engi neering.
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As to the topics | just nentioned we
expect the parties to work together to determ ne
whet her or not any of these topics can be noved
into the undi sputed |ist between now and the
evi dentiary hearing.

I"mgoing to go through each of these
right now W're going to talk about what the
issues are. W're going to see what we can do to
stream i ne the process to whatever extent we can.

First, | want to acknow edge under
alternatives that the applicant has brought a
notion to exclude testinony on the subject of dry
cooling and photovoltaic alternatives. Before we
rule on that motion, | note that CURE had
mentioned that you were going to respond in
writing.

And obvi ously, we haven't received any
response, and there hasn't been enough time to do
that. So we're going to give you an opportunity
to address the issue, if you wish. So |'m going
to start with CURE first. Your response to that
nmoti on.

MS. GULESSERI AN:  Yes. Thank you for
the opportunity to respond to the notion that was

filed at the end of | ast week.
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The FSA -- staff in the FSA finds that
dry cooling is an econonically feasible
alternative, and mtigation neasure that would
substantially avoid significant inpacts fromthe
project using wet cooling fromeither groundwater
or recycled water. CURE agrees.

CURE under stands that Beacon does not
agree -- by Beacon |I'mreferring to the applicant
-- despite the fact that staff's conclusion is
based on data and nodels supplied by the applicant
to staff.

However, the applicant provided no
rebuttal to either staff's Cctober 22, 2009
testinmony, or CURE s Novenber 12, 2009 testinony.

Beacon has had over four nmonths to provide
rebuttal to staff's and CURE s testinony, but the
appl i cant has not.

Now, on the eve of evidentiary hearings
Beacon files a notion for a prehearing order
excl udi ng testinobny or evidence concerning coo
water alternatives at the evidentiary hearings.
Beacon argues that because it currently agrees to
use recycled water, dry cooling need not be
di scussed.

This woul d set bad precedent and is

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345
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i nconsistent with sone of the same |aw cited by
the applicant in its notion

CURE urges the Conmittee to deny the
applicant's notion.

The request inappropriately seeks to
exclude evidence related to several key decisions
that the Comm ssion will be required to nake in
this proceeding. There are three independent
| egal obligations that will require the Conm ssion
to consider the feasibility of dry cooling.

First is CEQA. The Comm ssion nust
det erm ne whether the project, including the use
of recycled water, will result in potentially
significant inmpacts; and whether those inpacts can
be avoi ded or mitigated.

This issue is being litigated as there
is currently substantial disagreenment regarding
potentially significant inpacts fromthe recycled
wat er alternatives

If the Comm ssion determ nes that the
project, using recycled water, will result in
potentially significant inpacts, an issue that is
currently in dispute, then the Conmi ssion will be
required to determ ne whether there are feasible

mtigation measures or alternatives capabl e of
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avoi ding or reducing a significant inpact to a
| ess-than-significant |evel

This determination will involve
consi deration of whether dry cooling is a feasible
mtigation measure capabl e of avoiding or reducing
a significant inpact to a |l ess-than-significant
I evel .

Feasibility or infeasibility requires
evi dence that the additional costs or a |oss
profitability are sufficiently severe as to render
it inmpracticable to proceed with the project.

Second, the Commi ssion will be required
to consider consistency with LORS, including the
Warren Al quist Act, section 25008 at the Public
Resources Code, whereby it is the policy of the
State of California and the intent of the
| egislature to pronote all feasible neans of water
conservation and all feasible uses of alternative
wat er supply sources

Third, the Commi ssion will be required
to consider consistency with the California
Constitution, specifically Article X, section 2,
whi ch prohibits the waste, unreasonabl e use,
unr easonabl e met hod of use, or unreasonabl e nethod

of diversion of water.
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These determ nations will necessarily
i nvol ve consideration of whether the use of
recycled water for power plant cooling is an
unr easonabl e use of water when nodestly priced
nmeasures, such as dry cooling technol ogies are
available to elimnate the conception of water
and conserve that water for other beneficial uses.

I n maki ng these determ nations the
Conmi ssion will require evidence regarding the
feasibility of dry cooling.

As expl ained by Beacon in its notion
evidentiary hearings are used to identify inpacts,
to assess the feasibility of mitigation neasures
for adverse inmpacts, and to determ ne consistency
with LORS.

Beacon's argunent, the applicant's
argunent that dry cooling need not be discussed
because the technol ogy does not address a
significant adverse environnental inpact, nor a
conflict with LORS for the project is wong and
pr enmat ur e.

Thus CURE will seek to enter its
exhibits into the record, including exhibit 636
and 637, which include confidential appendix C

which is part of the FSA staff's testinmony in
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this proceeding; and other exhibits that may be
deened relevant in order to insure the Conm ssion
will be able to make these decisions under CEQA
and the Warren Al qui st Act.

CURE urges the Conmittee to deny the
applicant's notion. Thank you

HEARI NG OFFI CER CELLI: Thank you, Ms.
Qul esserian. W did not hear fromstaff on this.
Did staff wish to weigh in?

MR BABULA: Yeah. | would like to.
think that the intervenors play an inportant role
in our process, and the Conmi ssion and the
Conmittee's always been vigilant to allow for fair
partici pation.

But in this case it kind of misses the
point. The purpose of the hearing is not to
expl ore the universe of what the project could be,
but what the project is. Qur own regulation 1748
says the hearing shall be used to identify
significant adverse inmpact of the proposal on the
environnent, and shall assess the feasibility of
neasures to mitigate the adverse inpacts.

The thing to remenber is the origina
reason staff pushed these alternatives wasn't

because of a CEQA inmpact or because of the water
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policy issue. The key thing to renenber here is
the resol ution of whether dry cooling is or is not
econom cal ly feasible, would not change the
out come of this proceeding or the final decision

A finding that it is economcally
feasible would nerely allow for the option to
remain on the table for the applicant to choose.

A finding that it is not economically feasible
woul d renpve it as an option.

In any case, the applicant has chosen to
use a recycled water option. So it doesn't change
it. W're not |looking at CEQA inpacts, we're
| ooking at water policy. For multiple reasons
t hey have gone with the recycled water option

So to determne whether dry cooling is
feasible or not is a sidebar that doesn't relate
to the overall conclusion or ending or any
findings of this project.

CURE' s free to argue issues of
mtigation inmpacts on the recycled water option
either one, either Cal City or Rosanond, but to go
into the issue of dry cooling would be simlar to
an issue we had in biology on tenmporary tortoise
fencing. There was a question about whether

tenmporary tortoise fencing is a functiona
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equi val ent of a tortoise fence, and the Service
didn't know whether it would work. But said,
wel |, you can just have nonitoring. And so the
appl i cant said, okay, we'll nonitor

We could litigate whether tenporary
tortoise fencing is functional, but it doesn't, in
the end, nean anything if the applicant says,
well, we'll just monitor instead.

So | | ooked at CURE s prehearing
conference statement and there's just a number of
things in there that are a concern, that kind of
i ndicate a nore system c probl em

Saying that this project isn't viable
and the Commi ssion shouldn't waste its tine on it
is absurd. W' ve spent -- this is two years now
in this project. W've done a nunber of
wor kshops, neetings, analysis.

I think we need to nove forward now.
The project is fully vetted and anal yzed. And at
this point, doing anything with dry cooling would
just be a sideshow that doesn't get us anywhere.

HEARI NG OFFI CER CELLI: Thank you, M.
Babul a. Applicant, anything in rebuttal ?

MS. LUCKHARDT: Yes. You know, in

listening to CURE's comments | find a lot of the
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sanme things. | find comments about the fact that
dry cooling is needed as an alternative for a
significant adverse inpact.

And yet, when | | ook at CURE s
testinmony, and | look at the testinmony that they
included that was in the final staff assessnent,
don't find a significant adverse inpact that their
testimony supports that would be driven by using
recycled water. Because the project, of course,
is no | onger proposing to use groundwater.

And even as M. Babula's pointed out,
even when the project was proposing to use site
groundwat er for cooling there was not a
significant adverse environnental inpact from
usi ng that water.

And so | have yet to find, in any of
CURE' s testinobny, testinony to support a finding
of a significant adverse environmental inpact due
to the project's proposed use of recycled water
for this facility.

So | don't find a significant adverse
i mpact or testinony that woul d support such either
within staff's assessnent or CURE s anal ysis and
their coments.

And then they tal k about an
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i nconsi stency with LORS. Then you go back to the
position that staff originally took in the fina
staff assessnment, where staff found, in their
opi nion -- we have not agreed with it -- but
assum ng that staff is correct and that there was
an inconsistency with policy in the state with
usi ng groundwat er for power plant cooling, that
al so has been resolved by the project shifting to
recycled water.

That was the whole point of shifting to
recycled water, was to take away that argunent and
the need to discuss it further on whether we woul d
need to use all these alternatives. It was in an
effort to streanline the hearings and the
pr oceedi ng.

And then, you know, and that dealt with
specifically the state water policy 7558 and the
| EPR policy set by this Comi ssion

Ms. Gul esserian referred to the
California Constitution, Article X, section 2.
There is nothing in the testinmony of her w tnesses
that woul d show that the use of recycled water for
this facility violates that section of the
constitution. There is nothing there.

And when staff evaluated that, they
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evaluated it as an inconsistency when we were
usi ng groundwater for power plant cooling. W
know that if this project were to go to dry
cooling the groundwater that it is proposing to
use woul d be the same anount of groundwater if the
project was being dry cooled. You would stil
need water for potable uses and ot her uses.

So, as | look at it, | see nothing, no
testinmony from CURE that woul d denonstrate either
a significant adverse inpact, environmental inpact
fromuse of recycled water; and | see no testinony
that woul d support a finding of inconsistency with
LORS.

Therefore, we see no point in spending
hearing tine to discuss an alternative that there
is no requirenent that this Conm ssion, or no
ability frankly of this Comm ssion, to force this
project to adopt.

And so to us it seens |like a conplete
waste of tine. And we see this as sinply a del ay
tactic on behalf of CURE, and sonething that this
Comm ssion should not entertain, or this Committee
shoul d not entertain.

HEARI NG OFFI CER CELLI: Thank you

Staff introduced evidence on dry cooling and

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345
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photovoltaic alternatives in the FSA, and |ikew se
i ntervenor CURE was free to enter evidence on dry
cooling and photovoltaic alternatives, which they
di d.

We note that neither applicant nor staff
submtted rebuttal evidence to CURE s testinbny on
the issue of dry cooling and photovoltaic
alternatives. And, in fact, entered a stipulation
not to do so.

The Conmittee infers that the applicant
and staff may have deternmined that CURE s
evidence, in their view, is insufficient and have
chosen to rely on the state of the evidence as it
is.

The Conmittee does, however, believe
that the witten record on dry cooling and
photovoltaic alternatives is sufficient as it
currently stands. And does not think there is a
need to take additional oral testinobny on
alternatives. And therefore, the applicant's
notion woul d be denied as noot.

O course, neither the applicant nor
staff is precluded from arguing the rel evance or
sufficiency of CURE's witten testinony on dry

cooling or photovoltaic alternatives.
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But at this time the determ nation woul d
be that there's no need to take any oral testinony
or any further testinony on alternatives at all

There is one point | wanted to raise,

t hough, because, Ms. Cul esserian, you nentioned,
can't renmenber which exhibit nunber it was, but
your |ast exhibit, which was the confidential
docunent s.

MS. GULESSERI AN:  Yes, that's one of our
exhi bits.

HEARI NG OFFI CER CELLI: Was it 637?

MS. GULESSERI AN:  That's correct, which
is cited in our testinony submtted on Novenber
12th by our witness, David Marcus.

HEARI NG OFFI CER CELLI: Yes. | just
want to state for the record that | understand
that you entered into a nondi scl osure agreenent,
and we had tal ked on the tel ephone about
attenpting to circunmvent having to put that into
evidence. |t does present some probl ens.

Now, | just want to be clear that a
determ nation by the California Energy
Conmi ssion's Executive Director of confidentiality
is sonething, you know, sonebody nmakes a request

for confidentiality; it goes through the Chief
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Counsel's Ofice. They say whether there is sone
privilege or not, if they can find one. And they
make a recommendation to the Executive Director

In this case she found that it was
subject to confidentiality and was seal ed. But,
those determ nations are subject to chall enge.

And if you put that evidence into the record, this
is a big agency and there's a | ot of opportunity
to things to slip through the cracks and for that
to be nade public.

And | just want to be clear that that
responsibility would not rest with the Energy
Commi ssion if that confidential information becane
i nadvertently nmade public. Because we are not
conpelling CURE to put that evidence in. That's
sonething that's voluntary on CURE's part. And so
t he Energy Comm ssion would take no responsibility
for any such eventuality.

What |'msaying is that it poses a
probl em because it potentially puts you in a
position of being in breach

So ny request was that the parties work
together to find a way to perhaps conme -- using
that data, come to some conclusions that you could

stipulate to that would not necessitate having to
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enter that evidence into the record.

I think that the inmportant thing for al
of us to understand at this point is that the
whol e question of dry cooling and alternatives is
really going to end up being a | egal question, not
a factual one. And | think you're well aware that
t he Conm ssion -- the Commissioners and the
Conmittee likes dry cooling as an alternative.

But | think that -- I'mhoping that the parties
can find a way to not have to put confidential
records into the record.

MS. GULESSERI AN:  Thank you. We
di sagree that there is not an issue of fact with
respect to the alternatives that are presented and
their potentially significant inpacts.

Staff counsel's exanple that there was a
mtigation nmeasure, that there be fencing for
desert tortoise, and that litigating that issue
woul d be a waste of time, since it is no |onger
proposed, is inapplicable. Because now we have a
proposal for recycled water that is still being
proposed. It is not withdrawn. So the issue of
whet her that alternative or mitigation neasure
will result in significant inpacts is an issue in

t hi s proceedi ng.
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| agree that if a mitigation neasure is
withdrawn that it is no | onger subject to dispute.
But in this proceeding there is a dispute
regarding the potentially significant inpacts of
the recycled water alternatives.

This is for the Conm ssion to decide,
whet her staff has anal yzed these alternatives and
properly found that inpacts are mtigated to a
| ess-than-significant |evel

We had an opportunity to finally review
the rebuttal testinony that was filed | ast week.
And we've seen nothing in the record, in the
testinmony fromeither the applicant or staff that
anal yzes potentially significant inpacts from
construction of these wastewater treatnent
facilities, construction and/or upgrades,
dependi ng on which one you're tal king about.

So this is an issue that is subject to
cross of the applicant's and/or staff's w tnesses.
And right now there is no evidence that there is
even any anal ysis of these recycled water
alternatives. W believe that the Conmission will
not be able to approve a project w thout such
anal ysi s under CEQA; and based on the evidence

that is in the record that there are potentially
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significant inpacts.

In that case the Conm ssion would be
required to |l ook at other feasible nmeasures to
address inpacts and consistency with LORS. |If
that is the case then we woul d need to present the
feasibility of dry cooling.

| hear what you're saying regarding the
difficulty in doing so, and CUREis willing to
t ake whatever steps are necessary to insure
confidentiality of these documents.

At your suggestion we proposed a
stipulation to the parties regarding the
concl usions reached. And we were unable to -- it
really didn't even go very far. They wouldn't
even begin to discuss sonme basic conclusions drawn
fromthe confidential appendix.

HEARI NG OFFI CER CELLI: Well, right now
your evidence -- let's just assune for the nmonent
that all of your evidence goes unopposed, and al
of your evidence is in.

MS. GULESSERI AN: The staff's testinony
does not make a conclusion that is derived from
confidential appendix C. It is rather just cited.
And this, for exanple, is that dry cooling is |ess

costly than any other alternative proposed for
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this project.

That conclusion is not in the testinony;
it is in confidential appendix C. And saying that
does not reveal any confidential information. It
is a conclusion that | could ask the parties to
stipulate to, for exanple, that would elininate
one of the needs to have that confidential
appendi x in the record.

HEARI NG OFFI CER CELLI: Let ne ask. M.
Babul a.

MR BABULA: Well, I'd like just a
general question relating to that. Wat if, let's
just assume that the applicant stipulated that dry
cooling was feasible and they made nore noney
doing it. So what? It doesn't get us to -- it
just allows that's one option they can pick. They
pi cked a different option

So, I"'mnot sure, the confidentially --
this is the exact point is doing this confidentia
information, this is the sideshow that we're
getting into, which is taking tine.

HEARI NG OFFI CER CELLI: | appreciate
what you're saying. M question really was there
was the allegation that staff did not address the

i npacts of either the Rosanond or the California
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City options in the FSA. And | just wanted to
know i f that's the case.

MR BABULA: We did. First, the
facility had already been -- the California Cty
already has a facility in place. The issue was
connecting up houses froma septic systemonto a
central sewage system

Wth Rosanmond they were doi ng upgrades
already and that is on a separate track. But the
part that we're -- we dealt with the pipeline; we
had a separate 40-page assessnent; the biol ogi st
went down there and checked the alignnent. So we
did do an analysis --

HEARI NG OFFI CER CELLI: | remenber
readi ng that, --

MR BABULA: Right.

HEARI NG OFFI CER CELLI: -- | just can't
remenber where it was.

MR, BABULA: Eric mght want to add
somet hi ng.

HEARI NG OFFI CER CELLI: Yeah, | nean was
that in an appendi x?

MR SOLORIG W absolutely did an in-
depth anal ysis on the Rosanpond alternative. W

did al so analyze Cal City. Rosanond was taken to
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a higher level, if you will.

To begin with, Rosanond currently has
its residents hooked up to the system They have
the effluent at the plant. |It's being evaporated.

So water that's being evaporated being
utilized somewhere el se doesn't necessarily create
an inpact there.

The bottomine is in the bio section you
will find 15 to 20 pages of maps show ng
vegetation cover, description of the resources, et
cetera. Look at air quality. It wll discuss
impacts to air quality fromtruck trips related to
the pipeline. It is covered. It's in the FSA

HEARI NG OFFI CER CELLI: Ckay, and
renmenmber reading it. | just, for Ms.

Gul esserian's benefit | wanted to -- was trying to
see if we could actually direct her to where it
was in the analysis.

MR SOLORIOG It shows up in nultiple
techni cal areas, both Cal Cty and the Rosanond
alternatives show up in nmultiple technical areas
where the inpacts would be relevant to that
techni cal area. They were addressed.

| think the distinction that also needs

to be made here is the confidential information
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that we're tal king about, that addresses econonic
feasibility.

HEARI NG OFFI CER CELLI: Right.

MR SOLORIG Is the bottomline. |
don't believe there is a way to, you know, for the
parties to work out sone agreenent w thout
actual ly disclosing the bottomine information,
whi ch is confidenti al

We had previously tal ked about |ast year
the potential for in camera proceeding, closed
doors, so the Committee could see the --

HEARI NG OFFI CER CELLI: That's exactly
what I"'mtrying to avoid. | really -- |I'mjust
trying, for the sake of the preservation of the
confidential, you have a nondi scl osure agreenent.
We have a confidential docunent. Wien we start
going into that, the public starts having a right
to look into that data, as well.

And I'mtrying to keep everyone happy
here in a way, and preserve the confidentiality.
But | think, M. Babula, you nmade an inportant
point. And, Ms. Qulesserian, it seens to ne that
the parties can look at this data and say, yes,
this is a feasible alternative. This is a

feasible alternative that could satisfy nost of
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t he objectives of the project.

There are several feasible alternatives
under the facts and every anal yses that we have,
so | don't understand why you couldn't conme to
that very high | evel conclusion

"Il leave this to the parties to bring
up, but that's what |'m saying would preclude the
need to disclose this information, or put it into
evi dence.

MR. BABULA: | nean staff -- or CURE s
own expert at one point in his testinobny said that
the Commttee should require the applicant to do
either dry cooling or nonpotable water for
cooling. And they picked one of those.

| mean they weren't conpl ai ni ng before.

HEARI NG OFFI CER CELLI: Yes. Do you see
where I'mgoing with this? This is a legal call.

MR. BABULA: Right.

HEARI NG OFFI CER CELLI: | don't see this
as a factual call

MR BABULA: Right.

HEARI NG OFFI CER CELLI: Let's hear from
applicant on that.

MS. LUCKHARDT: Well, | think you

under stand where we're coming from W strongly
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object to bringing this information in. In fact,
that was the whol e reason that the project, or one
of the main reasons that the project elected to go
with recycled water, was so that we woul d not have
to litigate the very issue of economc feasibility
of the whole dry cooling analysis that staff
conduct ed.

The project believes that it has severa
i naccuracies and that there are problens with that
anal ysi s.

And when the project elected to go with
recycled water, part of the decision to do that
was that we wouldn't have to go through the
process of litigating that entire analysis. That
is the whol e point.

HEARI NG OFFI CER CELLI: Right, but you
understand that the Committee has to address the
guestion of alternatives, and has to | ook at the
anal ysi s.

MB. LUCKHARDT: The Committee has to
address alternatives to significant adverse
i npacts, or where you have a LORS problem The
Conmittee does not have to | ook at random
alternatives to things that don't cause a

significant adverse inpact.
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Under CEQA there's no requirenment to do
that. Under the Warren Al quist Act there's no
requi rement to do that.

So what -- essentially you could run
down and | ook at many many different alternatives
to this project. And as long as they are not
addressing a significant adverse inpact there's no
reason to spend the time looking at it.

So, we're not saying that you don't | ook
at alternatives. You always | ook at alternatives.
You | ook at alternative sites. W've got visua
i ssues --

HEARI NG OFFI CER CELLI: Technol ogi es.

MS. LUCKHARDT: -- you have to | ook at
alternatives related to that. There's always that
anal ysis that happens. But typically when a
project uses recycled water there is not an
alternatives analysis of dry cooling, because
there's no requirenent to evaluate that; and
there's no requirenment that the project go to dry
cool i ng.

And so there's no need to then put in a
bi g expansi ve di scussion of dry cooling. And
that's part of the whole point. | nean that's why

the project is now using recycled water.
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So if we're going to go into this whole
di scussion then we have to kind of step back and
say, okay, now what do we want to do. Because the
benefit of what we've done is no longer there. So
we have to anal yze that.

And 1'd just |ike to coment on, you
know, CURE s comment about a significant adverse
i mpact. The only area where | think they're even
tal king about that is inpacts froma linear, from
a pipeline going down either from Rosanond or from
California City.

Thi s pipeline doesn't go through a, you
know, national park or anything like that. And to
say that there isn't the ability to nmitigate a
linear of this type, it just -- it's nind-boggling
to ne.

So the idea that we would say that this
is -- that that inmpact, and |I've | ooked at CURE s
testinmony. And they basically say, well, you
haven't analyzed -- they claimthat it hasn't been
anal yzed enough and that naybe there's
insufficient mtigation.

But there's nothing in there to say that
this is a significant adverse unmtigable inpact

froma pipeline. And, yes, there is lots of
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testinmony in the record on both of those issues.
It is inaccurate to say that there is no testinony
anal yzi ng the environmental inpacts of Rosanond or
California City.

MS. GULESSERI AN:  May | address a few
i ssues?

HEARI NG OFFI CER CELLI: Pl ease.

MS. GULESSERI AN:  Thank you

HEARI NG OFFI CER CELLI: And then we need
to nove on, so, please

MS. GULESSERI AN.  Thank you. | stil
haven't heard whether we can stipulate to sone
basi ¢ conclusions that are in confidentia
appendix C. We are willing to stipulate to the
basi ¢ concl usi ons that include --

HEARI NG OFFI CER CELLI: Well, you
understand that what this body needs to determ ne
is what are these alternatives that are proposed;
are they feasible; do they address nost of the
objectives of the project. GCkay. And that's as

far as the Committee really needs to go.

So, | believe that there's already a
statement -- there may or may not be, | don't
recall -- fromstaff that says this is a feasible

alternative, that dry cooling was a feasible
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alternative

MR BABULA: And --

HEARI NG OFFI CER CELLI: And, really --
go ahead.

MR BABULA: But that's from | nean
technically everybody agrees you could technically
do it. Now the question is froman econonic
standpoi nt, and the agreenent is that they don't
agree, but we think it is. But in order to not
get into that we stipulated and so --

HEARI NG OFFI CER CELLI: Right, but the
point is there's a body of evidence now in
exi stence that says these are the alternatives.
And dry cooling is one of them

HEARI NG OFFI CER CELLI: Right, right.
There is a nunber of alternatives. And they
sel ected one. Now |let's nove on

HEARI NG OFFI CER CELLI: Right. That's,
| mean, pretty much it's in the record. W can't
exclude it. | nean the --

MR BABULA: Right.

HEARI NG OFFI CER CELLI: -- door's open
So, okay, great, there's dry cooling evidence.

MS. LUCKHARDT: But at this point there

isn"t, actually there isn't anything in the
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hearing record at this point.

HEARI NG OFFI CER CELLI: True. But we've
received the evidence and we understand that the
FSA is certainly going to cone into the record,
you know. | nean you're free to ask us to strike
certain portions of the record if you wi sh, but I
woul d say that this is a discussion that's already
been opened. |It's already been raised.

We have to analyze alternatives. And
t hi nk we have anpl e evidence already in what's
offered on the issue, and there's no need to cal
any further witnesses onit. And that's really
the bottonline here. W can --

MR, BABULA: It's just a little unclear
when you say that, because the applicant has
specifically not rebutted staff's testinony,
because they went to the recycled water.

So, if we just leave it as -- | think
we're okay if we just leave it |like we have. The
FSA came out and at the tine we had to analyze a
nunber of options. The applicant has acknow edged
that they didn't agree with staff's findings, but
that they selected the recycled water option. So
there's no need to go any further

So if you're just saying the FSAis it
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and we're done with that discussion, and at the
evidentiary hearing California City will discuss
the Iinears and the recycled water plans, then --

HEARI NG OFFI CER CELLI: And CURE agrees
with the staff's assessment in that regard.

MS. GULESSERI AN. Not -- we agree with
the staff assessnent, and we will be presenting
our witness to summarize our findings on the
feasibility of alternatives

HEARI NG OFFI CER CELLI: That's what |'m
saying is not going to happen. And the reason |'m
saying that is because the Committee's already
read all of the testinobny, and the testinmony is --
well, at this nmonent, is undisputed. Well, |
won't say it's undisputed, there will probably
certainly be legal briefing onit. But there's no
further evidence coming in. They're not rebutting
your testinony.

MS. GULESSERI AN: The testinony does not
conclude -- does not set forth all of the
concl usions in appendix C. For exanple, there's
no conparison in the FSA between dry cooling and
recycl ed water.

HEARI NG OFFI CER CELLI: That's the FSA,

but I'mtal king about CURE s testinobny. W
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received CURE's testinobny. |'ve read your expert
testinmony; |'ve read your expert's rebuttal
t esti nmony.

MS. GULESSERIAN: |If our witness is not
cross-exani ned on the issue, and there's no need
to cite to confidential appendix C, then we wll
-- | will go back and nmake sure that all of the
findings that would be required to be derived from
confidential appendix C are in the testinony
that's been filed.

HEARI NG OFFI CER CELLI: Ckay, but you
see what we do here is we -- your evidence, right
now, as it stands, is not being rebutted. There's
no need to call a witness, no one wants to cross
your witness. They don't even want to go down
that tunnel; they're not even interested in that
t opi c.

And so, --

MS. GULESSERIAN. | foresee a problem
during hearings, and this is why. Staff just said
that the FSA anal yzes the wastewater treatnent
facilities. The FSA has sections that have
information on the California City pipeline, or
some statements. And the Rosanond, there's a

little bit nmore analysis on part of the pipeline.
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There's no analysis --

HEARI NG OFFI CER CELLI: 1 think your
point is --

MS. GULESSERIAN: -- of the facilities
that are being upgraded for this project.

HEARI NG OFFI CER CELLI: You know what,
we're going to discuss that under the topic of
water. But as -- so right nowwhat I'd like to do
is close the discussion as it relates to
alternatives. And say that we don't need any
further discussion. W are not going to require
any testinony fromanyone on alternatives, because
all of the testinony presumably that you're going
to be putting in, nobody is asking to cross-
exam ne any of your wi tnesses. And we've already
received all of their testinony fromyou
So that will be alternatives. W'IlIl talk about
water in a nonent, okay. So, just as a topic
area.

So | want to nove on beyond. Let's get
i nto bi ol ogi cal next.

MS. LUCKHARDT: Okay. | guess from our
perspective | need to understand then, because
part of the reason that we went to recycled water

was so that we didn't litigate and carry forward
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t he econonic anal ysis that was done by staff.

So if what you're saying is we're
accepting --

HEARI NG OFFI CER CELLI: No.

MS. LUCKHARDT: Okay, okay, thank you

HEARI NG OFFI CER CELLI: |'m not saying
that you're accepting it. And |I'mnot requiring
that you not address it or oppose it in your
briefs later. |'mjust saying that the state of
the record is sufficient. There's no need to take
any further evidence or take any further testinony
on alternatives. | think alternatives is
conpl et e.

Now, there may be sone issue of water,
but --

MS. LUCKHARDT: Okay, okay, we're good.

HEARI NG OFFI CER CELLI: -- I'mnot --

MB. LUCKHARDT: All right, thank you

HEARI NG OFFI CER CELLI: 1'm not
precl udi ng any party from naking any argument. |
want to be clear about that.

MS. LUCKHARDT: Thank you

HEARI NG OFFI CER CELLI: Thank you.
Bi ol ogi cal resources. In the area of biology CURE

has rai sed a number of issues and the staff and
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the applicant seek to -- will address the
fol | owi ng.

First no survey attenpts to document the
Moj ave ground squirrel onsite. The staff assunes
that there are no Mdjave ground squirrel -- | have
M3S, fromnow on |'mjust going to say MSS,
nmeani ng Moj ave ground squirrel -- onsite for |ack
of habitat. The take estimate of two transient
MSS squirrels is invalid. That 150 acres of
mtigation land is insufficient.

That burrowi ng ow surveys don't foll ow
protocol. Staff requires too few artificia
burrows in mtigation.

Staff did not support concl usions
regardi ng desert tortoises absence with scientific
literature. There's insufficient conpensation at
$250 an acre with regard to desert tortoise. And
that there's no basis for a conclusion that the
re-routed wash mtigation is sufficient.

There are al so sone details in staff's
proposed conditions of certification which need
resol ution. For exanple, in sone cases staff
requires a biologist to onsite during certain
construction activities, while the applicant

requests that the biol ogi st be avail able but not
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necessarily onsite.

I"mnot sure whether any of these kinds
of issues can be resolved, but | would first put
it to the applicant whether any of these issues
can be resolved now \What can we do to sort of
stream i ne biol ogy?

MS. LUCKHARDT: The issues that we have
on the conditions of certification have,
potentially could be resolved. Unfortunately
Susan Sanders had limted tine at the workshop
that we had. She did come in and share with us as
much tinme as she had. | think she had to go to
heari ngs on |vanpah.

And so there are sone outstanding
i ssues. There mght be a chance to resol ve that
if we had an opportunity to tal k about that
further.

As far as the issues that CURE is
bringing, frankly I don't think that they are in a

position to try and resolve them So,

unfortunately, | think that those have to go to
hearing. | just don't think that they're in that
posi tion.

But we could attenpt to try and resol ve

the remai ning i ssues with conditions of
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certification with staff. And we could set a
conference call or sonmething with that that would
i nvol ve all parties, if that would be acceptable.

HEARI NG OFFI CER CELLI: How many
conditions are we tal king about? Ballpark it.
You know, are we tal king about ten, five, one?

MS. LUCKHARDT: Sonething |ike five.

MR. BABULA: It was like five, right?
It was like -- it's about five.

M5. LUCKHARDT: About five.

MR, BABULA: | know Sue's input, and
there's a couple that she's trying to think of a
m ddl e ground. So, if we don't get it by the
evidentiary hearing, at the hearing she m ght have
some sense of | anguage proposed that m ght just be
fine.

HEARI NG OFFI CER CELLI: M request would
be this. That all three parties have a conference
call this week before we get down to California
City. So this is going to go on your to-do list.
And we'd like you to set up a conference call,

di scuss these conditions.

It seens to nme, you know, that a little

tweaki ng of conditions of certification is the

kind of thing that we don't really need to use
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Conmittee tine for. It seenms to ne that if you're
cl ose enough you probably could resolve it on your
own. And so that would be the request of the
Conmittee that the parties get together in
conversation, and try to neet and confer, or at
| east tel ephone and confer. And try to resolve
these conditions to the extent that you can

Ms. CQul esserian, as | |look at the issues
that are raised, | don't really know whether
there's anything that you can do in ternms of
things like narrowing the issues with regard to
the ground squirrel or whatever

Do you have any ideas that you perhaps
can offer up?

MS. GULESSERIAN. It's very difficult to
cone to resolution when there were inadequate
surveys on the site to establish the environnmental
baseline in the first place.

So | anticipate that that will be an
i ssue that needs to be discussed at the hearings.

HEARI NG OFFI CER CELLI: Ckay. And what
we're going to end up doing is we're all going to
talk later in the hearing about the wtness list,
itself.

There is -- and |"'mnot going to talk
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about it now, but we need to cut back. W can't
spend seven hours on biol ogy, okay. W need to
find a way to shorten things up. And so |I'm going
to encourage the parties in your tel ephone
conversation to please do whatever you can to
stream ine the process, narrow the issues to the
extent that you can

MR. BABULA: Yeah, | think we've done
quite a bit of this. That's why we have the
suppl enental filings after our workshop. Wth
bi ol ogy we nmade sone changes. W even -- | know
Susan made changes specifically addressed to sone

of CURE's issues.

Now, in this conference call, is public
notice, regular, | mean what --
HEARI NG OFFI CER CELLI: 1'mseeing this

as an informal conference between the attorneys.
| don't see this as a public forumat all. | just

think that that's what the attorneys are there to

do.

MR, BABULA: More procedural ?

HEARI NG OFFI CER CELLI: It is absolutely
procedural. What can we do to shorten the tine.

So, and all of these issues are going to be raised

and nmade public at the hearing on Monday. And so
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| don't believe that the public is being deprived
of an opportunity to participate. So please take
t he opportunity to shorten things.

I"'mgoing to nove on to cultural. It
says the primary dispute with cultural resources
bet ween staff and the applicant relates to the
| ead tinme needed for docunent submissions, and
whet her 10 percent or 5 percent of the solar field
shoul d be subjected to nmagnotonetry studies.

What are these issues about and -- |
nean we're tal king about a difference of 5
percent.

MS. LUCKHARDT: Well, we're talking
about essentially staff proposed basically a year-
long cultural resource program And by the tinme
you start by identifying the individual
devel opi ng the program the data recovery, all of
that, and we had proposed essentially a six-nmonth
process.

And then the magnotonetry, the 5 and 10
percent, and all of that, it takes an awful |ot of
time. And it's quite expensive. And we're
concerned that if it gets too big that it wll
take six nonths or, you know, end up with that

year time period that will have to be taken up
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doi ng cultural resources before we can start
construction on archeol ogi cal zone one.

And because this site involves re-
routing a desert wash there is only so nuch that
can be done before you really need access to the
whol e site. Because the wash is one of the first
things that has to be addressed from a downstream
fl oodi ng i nmpact situation

So it's not |like you can do a | ot of
work on part of the site. You really need access
to the whole site.

And | think that summarizes the
di fference, but, Jared --

MR, BABULA: Yeah, | think that's pretty
close. | do know that Mke McCGuirt, our cultura
speci alist, has sort of been pondering the coment
in the rebuttal testinobny that the applicant has
just filed.

And so he is, | think, going to work on
some m ddl e ground-type approach regardi ng the
lead tine. | think his concern was the quality of
the infornmation in that report that would be
generated if it had too short -- like if it was
too short a tine period he couldn't get the

information. It wouldn't be sufficient enough
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And so he wanted to say, well, you need
to have a long lead tine to have the quality. But
if the quality can be there in a shorter tine.

Sol'dlike totry to get sonething
earlier than the evidentiary hearing. It's very
busy. [I've had trouble getting himto do nuch
because he's got a nunber of projects. But |
could make, that could be the topic of this. W
could add that to the call

HEARI NG OFFI CER CELLI: Absolutely. It
seens |ike you're not that far apart. You should
be able to resolve. |1'masking the parties to
conprom se. CURE s not involved in the cultura
issue, didn't raise it as a concern of theirs. So
it seems to me that between applicant and staff
you shoul d be able to resolve this.

And our request is that you do resol ve
this before we get to hearing. So we |ook forward
to hearing on Monday that you've nmade substantia
progress in the area of cultural, and maybe take
it off the table as a disputed issue.

Let's nmove on to hazardous materi al
Hazardous materials, CURE has raised issues
regardi ng the potential for heat transfer fluid,

which we refer to as HTF. CURE' s rai sed the issue
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of leaks and spills. Specifically they question
condition of certification waste-7, which does not
establish a netric of the concentration of HTF in
the soil.

Conditions of certification waste-9
| acks a corrective action plan. And three wells
are insufficient to nonitor the evaporation ponds
waste rel eases. This is a very broad statenent.
| know that the issues are nore detailed than
that, but I'mjust trying to lay it our sumarily.

Bot h wast e managenent and hazar dous
materials experts for staff and applicant
apparently are going to respond to CURE s issues.

| just wonder, you know, when it cones
down to sonething |ike, you know, a netric or a
nunmber, it seens to ne that that's the kind of
thing that doesn't necessarily require Conmittee
time. | just wonder if it's possible that these
deficiencies, as raised by CURE, can't be
informally settled by the parties.

Applicant, did you want to raise that,
Ms. Luckhardt, in ternms of waste-7 or waste-9?

MB. LUCKHARDT: Weéll, we've worked with
staff, we've worked with CURE to the extent that

CURE is able to do that, but again, | -- you know,
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I don't -- we don't see this as a big concern

There are plans that are conducted to
address, hazardous material s business plans and
the like, to address spills of heat transfer
fluid. Nextera's been operating sone of the SEGS
facilities out in that area for a long tinme. Yes,
t here have been spills, but they have all been
addressed. They are taking | essons |earned from
other facilities forward to what's proposed at
Beacon.

But I'"'mnot -- again, |I'mjust not aware
that CURE is in a position to settle out any of
the issues.

HEARI NG OFFI CER CELLI: Well, just --

MS. LUCKHARDT: And they haven't
proposed like, we'd like to see you do this or
that. The only thing they' ve proposed is
additional nonitoring wells, which, frankly,
doesn't nmamke any sense, since there will be a
water well onsite. So if there's a spill it would
pul | towards the well.

But nonethel ess, they don't -- | haven't
seen additional proposals, well, we want the
condition to read like X or Y, that we can

specifically respond to.
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My guess is that they woul d propose the
nost onerous thing they could come up with, but,
you know, | have yet to see it, so | can't
respond.

HEARI NG OFFI CER CELLI: | would
encourage the parties in your tel ephone
conversation, and I would encourage CURE, then, to
cone up with whatever that metric is that you're
interested in seeing. And whatever those neasures
woul d be with regard to a corrective action plan,
to specify in | anguage that's susceptible to being
inserted into a condition. And run it by the
parties. So that we can have some productive tinme
on that call.

It would be nice if we can get past
this, because this seens pretty, you know,
sonet hing that the parties should be able to work
out informally.

MR. BABULA: Additionally, you brought
that up at the |last conference we had about it, so
| submitted additional testinony from Geoff
Lesh --

HEARI NG OFFI CER CELLI: Wich | read.
He's the person who said that if you put any extra

val ves we actually weaken the system which makes
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conpl ete sense. | understand that.

MR. BABULA: Right. So that was to try
to address your comment. And so | think between
staff and the applicant we don't have any issues.
So it will just be trying to address CURE s
st at ement s.

HEARI NG OFFI CER CELLI: That woul d be
great. To the extent that you can, we appreciate
t hat .

Let's get on to water resources.
Applicant and staff have agree that the
applicant's decision to utilize recycled water for
power plant cooling elimnates the need to
adj udi cate the use of onsite groundwater for
cooling, or the use of dry cooling and
phot ovol t ai ¢ t echnol ogi es.

However, some details of the nonitoring
pl an and the zero recharge baseline described in
conditions of certification for soil and water
remain in dispute.

Staff also seeks to provide testinony
supporting a version of the Tanmarisk renoval
pr ogram proposed by the applicant.

Al so CURE observed some inconsistencies

in the construction water use between 6574 and
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8086 acrefeet per year in the FSA and the AFC. As
wel | as sone inaccuracies in the demand of water
by California City.

| think that's the kind of thing that,
if there's a typo or it's --

MR. BABULA: Well, there's a couple of
things. First, actually since | wote this, when
we | ooked at the applicant's rebuttal testinony
staff nade a couple of changes. So we actually
m ght be closer, because | submitted -- | attached
to, was it at the end, the question 9 where we
nmade changes in conditions of certification, so
new testinony, or new adjustnents to the | anguage
adopted some of the applicant's suggestions. So
we might be closer than what this states now.

As for the nunber change, there's
initially when the applicant proposed the project,
t he construction water seenmed | ow conmpared to what
staff felt.

So staff went through an additiona
analysis. And fromthe PSA to the FSA we added,
we believe that it would be nore because of the
siltiness of the soil. So we went up to 8000
acrefeet, which they may not hit, but we wanted to

make sure there was an adequate anal ysis that was

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57
sonewhat conservative so we got a good ful
pi cture.

So that's why the nunbers -- so, it's
not a typo, but the nunber has gone up

HEARI NG OFFI CER CELLI: That's fine. M
request is that you address so that the parties
al |l understand whether there's actually a rea
di spute here, or just a msunderstanding, or a
need for a correction of data.

And then exchange that information in a
way so that we don't have to litigate and spend
time working on that.

So any other of these issues, can we --
are there any of these issues that can be resol ved
today with regard to water resources?

MS. LUCKHARDT: We are |ooking at, since
staff sent in their prehearing conference
statement we have been | ooking at whether the
requirements that they've put on Tamarisk are
feasible or not. W just need to run sone numbers
t here.

W' ve al so been | ooking at their revised
groundwat er nonitoring requirenents. So | think
we could try one nore tine on one of these

conference calls to see if we can't resol ve our
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di fferences on soil and water-1. That's really
the condition that contains those issues. So --

HEARI NG OFFI CER CELLI: We're just down
to one condition here, soil and water-1?

MR. BABULA: It's a long condition
t hough.

HEARI NG OFFI CER CELLI: Ckay.

MR. BABULA: Yeah, | feel the ball is in
applicant's court right now because we nade the
| ast round of changes. So they're considering it.

HEARI NG OFFI CER CELLI: Ckay, well, |
appreciate that. And then let's see if we can't
clear that up. But things like, you know,
nunerical differences, | think that's the kind of
thing that you can resolve on your own.

So, with that, anything further on water
i ssues that we can resol ve today?

MR. BABULA: Do you have anyt hi ng,
Casey? No. Okay.

HEARI NG OFFI CER CELLI: That could be
resolved in this hearing that mght streamine our
hearing in any way? Hearing none, seeing none,
we'll nove on to visual

For visual resources staff concludes

that fromtwo key observation points the project
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will result in unmtigable adverse significant
i npacts. Applicant disputes this conclusion
Staff also believes that the FSA provides support
for the Conmmittee to make findings of overriding
consi derations to approve the project despite the
unm tigabl e visual inpacts.

The Conmittee observes that it is
premature to make such a determ nation, but
rem nds Beacon that the burden rests with the
applicant to show mtigation, or to persuade the
Committee to find that an override is needed for
public conveni ence and necessity.

The applicant nmay argue both, as these
positions are not nutually exclusive. But it is
i ncumbent upon the applicant to insure sufficient
factual evidentiary record in either case.

The Conmittee will not hold a subsequent
hearing on override. | want to make that very
clear that if there's any need for an override
evi dence, you put it in during the evidentiary
hearing, and we will resolve it prior to, you
know, within the hearing. W're not going to hold
separate hearings for override

MR. BABULA: Ckay. | also want to note

| submitted with my statenment, the declaration of
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Terry O Brien regarding a reconmendation to find
override. | was going to submt that, just the
declaration, with no live testinony. And | had an
opportunity to ask the applicant if that was okay.

| did not get a chance to talk to CURE
Woul d you want to cross Terry, or would it be okay
to just accept his statenent through declaration?

MS. GULESSERI AN:  You're talking
regardi ng the override --

MR. BABULA: Right.

MS. GULESSERI AN: -- considerations?

HEARI NG OFFI CER CELLI: Actually the
real question is do you dispute that there is an
unm tigable visual inpact. You being CURE

MS. GULESSERI AN: W do not dispute
t hat .

HEARI NG OFFI CER CELLI: Okay. Now, so
the next question is really, | imgine that that's
the kind of thing that we can subnit on
declaration and that there's no need to call that
Wi t ness.

MS. GULESSERI AN:  Yes. CURE does not
have any questions for the visual resources
Wi t ness.

MS. LUCKHARDT: Yeah, and we al so
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submtted an additional declaration for Kenny
Stein relating to findings of overriding
consi deration. So, --

HEARI NG OFFI CER CELLI: Have we received
t hat al ready?

MS. LUCKHARDT: You should have. It was
in our testimony. It is one of the last exhibits.

HEARI NG OFFI CER CELLI: | know that
there's testinony that cane in that said that
there was not a visual inpact, with pictures of
trash and things like that along the trails.

MS. LUCKHARDT: Right, it's in the
subj ect area of executive summary; it is exhibit
nunber 322.

HEARI NG OFFI CER CELLI: And that goes to
the override?

MS. LUCKHARDT: That goes to the
override. He will also be at the hearing, so we
can expand on that.

HEARI NG OFFI CER CELLI: Good. Thank
you. | just, in that regard |I'mjust asking that
we tackle that head-on in the hearing, and not
dance around that.

MR, BABULA: That's what | antici pated,

it would be all done at the hearing.
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HEARI NG OFFI CER CELLI: Okay, thank you
Transm ssion engi neering. CURE has recomended a
condition of certification trans-5 be nodified to
require a date certain by when an interconnection
agreement can be signed between applicant and
LADWP; as well as a statenent from LADWP that it
can receive delivery of all 250 negawatts of
Beacon generation after the Omens Gorge Renal di

line and Barren Ridge switching stations are in

servi ce.

CURE cl ainms that the selected
transm ssion line cannot carry the full |oad from
the Beacon facility. Staff will provide testinony

to address CURE s concerns.

| wonder if these are -- | nmean we're
just tal king about capacity here, right? So, |
wonder if these are the kinds of things that can
be resol ved before we get to hearing.

Let's hear fromthe applicant first.

M5. LUCKHARDT: W believe that the

system i nmpact study that was conducted by LADWP

which is also -- sorry, Los Angel es Departnent of
Wat er and Power -- who is also the transm ssion
owner in that area. It's their system

Adequat el y shows that the project can be

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63
i nterconnected in accordance with their
requi renents, and al so in accordance w th NERC
requirements. And that they used the WECC data in
creating and conducting their analysis.

And that the points of concern that CURE
has raised relate to other studies and other
situations. And really are not as -- they're
definitely not focused on this project like the
systeminpact study. That's what a system i npact
study is to do. It's supposed to |look at what is
the i nmpact of connecting this project to the
transm ssion system

We have that. It was conducted by the
transm ssion owner. You know, we really have
nothing else to add. They are the experts on
their system

HEARI NG OFFI CER CELLI: Staff, any
conment on system i npact study?

MR BABULA: Yeah, | talked to our
techni cal people and they didn't find any issue.
And they again investigated, double checked. So
it's really trying to address CURE

And there's no -- | understand why they
mentioned this in their statenment, too, that

there's no PPA or interconnection agreenent and
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that needs to be done. And especially the PPA
doesn't need to be done before the project gets
licensed. So |I'mnot sure how nuch of this is
really a technical issue.

But, you know, | could have the
techni cal people there. | prefer not to bring
themall the way to California Cty for what could
be five mnutes of testimony. So we'll try to
resolve it before then

HEARI NG OFFI CER CELLI: CURE, now this
i s because essentially you' re opposing a condition
t he burden would be on CURE then to make the case.
So, pl ease, go ahead.

MS. GULESSERI AN:  Yes, CURE is prepared
to make the case. CURE has al so reviewed the
rebuttal testinony filed by the applicant
regardi ng transm ssi on engineering. And we'll
have questions for that w tness.

HEARI NG OFFI CER CELLI: Any --

MS. GULESSERI AN:  And we'd be happy to
have a phone call to see if we can resolve any of
the issues or propose a better mitigation neasure
t hat addresses our concern

HEARI NG OFFI CER CELLI: That woul d be

great. We would appreciate your efforts in that
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regard.

MS. SPEAKER: Hell o.

HEARI NG OFFI CER CELLI: Is there
sonebody on the line who is speaking up? Hello?

MS. SPEAKER:  Hel | 0?

HEARI NG OFFI CER CELLI: Yes. Who's
speaki ng?

MS. SPEAKER: This is (inaudible).

HEARI NG OFFI CER CELLI: |'msorry, say
again. Could you --

MS. SPEAKER: The (i naudi bl e).

HEARI NG OFFI CER CELLI: I'msorry, it
sounds as though we made an outgoing call to
soneone; it's a wong nunber.

MB. SPEAKER: Were you trying to get
ahol d of Steve (inaudible)?

HEARI NG OFFI CER CELLI: | have no idea
I"msorry if --

MS. SPEAKER: kay, thank you

HEARI NG OFFI CER CELLI: Bye bye now

Ckay.

Conmi ssi oner .

ASSCCI ATE MEMBER BYRON: M. Celli
before you go on | was just curious. |[|'m not

really followi ng what the concern is here. Could
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CURE by chance, just for ny benefit, briefly
descri be the concern here as to whether or not,
and | should say why there may be insufficient
capacity on the interconnection?

MS. GULESSERI AN:  Let me just see if |
can do it as eloquently as nmy expert has. The
testinmony is regarding insufficient capacity to
enable this project to deliver to the grid. And
that's what our testinmony is about.

The rebuttal is that essentially LADW
did a systeminpact study and so everything is
okay. W have questions about the validity of
t hat anal ysis and whether this project can connect
to the grid.

There's new i nformati on al so regarding
the Barren Ridge connection that we will be able
to tal k about on the phone with the applicant so
we can get clarification before the hearings. But
otherwise we would like to present those potentia
i ssues for the Commission to consider.

ASSCCI ATE MEMBER BYRON: And the
inplication is that if the project didn't have
sufficient transm ssion capacity it shouldn't go
forward? |s that the point?

MS. QULESSERIAN: O that sone other
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facilities would need to be constructed. What is
the plan for addressing that issue?

ASSCCI ATE MEMBER BYRON:  Thank you

HEARI NG OFFI CER CELLI: Thank you
parties. W're going to nove on now to the
witness lists. 1'mholding up -- go ahead.

MS. GULESSERIAN. |I'msorry, | need to
address an issue. FEarlier we tal ked about the
i ssues that are not disputed and the issues that
are. And | cannot recall, | apologize, if project
descripti on was one of them

| assume that when we list the areas
that are not disputed --

HEARI NG OFFI CER CELLI: | didn't -- |
apol ogize, | see that | didn't put it in either
l'ist.

MS. GULESSERI AN: Ckay. So project
description would be a disputed issue. And we
woul d have cross-exam nation for CEC Staff on it

HEARI NG OFFI CER CELLI: W're going to
need a little nore specificity there, please.

MS. GULESSERI AN.  Yes. So with respect
to the staff analysis we are not clear whether the
project includes the recycled water facilities or

not. |f those are being done under an independent
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reviewed as part of this project's analysis.

HEARI NG OFFI CER CELLI: You nean at the
site of where the water --

MS. GULESSERI AN:  \Whet her the project
description includes upgrades to the Rosanond
Conmunity Service District.

HEARI NG OFFI CER CELLI: In other words,
they're going to create sone tertiary treatnent
facility. That would not be part -- we do not
have jurisdiction over that.

MS. GULESSERI AN. Ckay, so if that is
the case then they woul d be anal yzed separatel y?
| think that's the legal issue that we would be
addressing --

HEARI NG OFFI CER CELLI: Right, they're
under --

MS. GULESSERI AN:  -- through briefing.
So if we could get clarification?

HEARI NG OFFI CER CELLI: | can tell you
that that is not a part of the Energy Conmm ssion's
anal ysis. W have no jurisdiction. W have no
ability to tell themhowto run or design their
facilities. And that's covered by State Water

Board polici es.
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There's an entire universe of water |aw
that governs tertiary treatnent. | can't even
remember if it's weekly or daily testing and all
of that.

But that is outside our jurisdiction
And so we would not require that.

MS. GULESSERI AN. Ckay. So we would
need clarification. W would request to ask for
clarification fromthe project nmanager so we neke
sure that the evidence is in the record regarding
what is and is not being anal yzed as part of the
pr oj ect.

HEARI NG OFFI CER CELLI: The California
Energy Comm ssion has jurisdiction over the power
plant and its linears, essentially. So what we're
tal ki ng about are the pipelines and the plant
site, itself, transmssion lines, gas lines, if
there were that sort of thing.

So pretty much it stops at the point of
i nterconnection essentially. So it would be at
the property line, | guess, of the -- I'mnot
exactly sure about that. | would subnmit it to the
staff, but | believe it's the property line of the
water facility. M. Solorio.

MR SOLORIO  Yeah, if | can offer the
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clarification now. The upgrades to the Rosanond
Treatment Pl ant were not included in the project
description because it is not part of the proposed
project. It was |ooked at as an alternative.

Staff feels they did adequate CEQA
analysis on that alternative that allows the
Conmittee and the Commi ssion to approve it if they
deci de to.

Wth that said, Rosanond is in the
process of constructing a tertiary treatnent
facility as we speak, and they have approved ElRs.

HEARI NG OFFI CER CELLI: Thank you. So
to be absolutely clear, M. @ulesserian, that
woul d not be part of this analysis. W don't go
there.

MS. GULESSERI AN:  And does the
Conmi ssion go there on cunul ative inpact anal ysis?

HEARI NG OFFI CER CELLI: Absolutely, yes.
It would be a cunul ative inpact of things such as
construction inmpacts, that would include linears
and things like that. But there will not be a
cunul ative inpact analysis of Rosanond's upgrade
of their water treatnent facility.

MS. GULESSERIAN. So it's the finding

now t hat the construction of these two wastewater
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treatnment facilities in the area are not part of
the cunul ati ve i npact anal ysis?

HEARI NG OFFI CER CELLI: They're not part
of the --

MS. GULESSERI AN:  Properly are not part
of the cunul ative inpact anal ysis?

HEARI NG OFFI CER CELLI: They're not part
of the project.

MS. GULESSERI AN:  Okay.

MR SOLORIG If | can offer
clarification, each discipline has a different
radius for projects they consider in their
cunmul ative analysis. So your question is answered
by that particular discipline.

The Rosanond project is under
construction. It's a separate effort by Rosanond
out side of the Energy Commi ssion

HEARI NG OFFI CER CELLI: So would it be
part of your cunul ative analysis of say water and
soil, water resources?

MR SOLORIG Again, that's up to each
i ndi vi dual technical area. You know, for instance
public health may | ook at a radius a quarter nile
fromthe project site; hazmat nay only consider

t he project boundaries, itself. Soil and water
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may | ook at the entire sub-basin. Rosanond is in
anot her sub-basin, outside of this basin. And the
water's currently being evaporat ed.

MS. GULESSERI AN:  Thank you. And what |
was trying to do was avoid having cross-
exam nation for every topic area by just
clarifying with the project nanager in the project
description portion. So that | wouldn't have to
ask each witness for visual, if it was applicable,
whet her that analysis included -- that cumul ative
i npact anal ysis, for exanple, included anal ysis of
wast ewater treatnment facilities.

So | thought, for ease of not having
every witness at the hearing, ask the project
manager the project description, and, you know,
general questions regarding the staff's anal ysis.

HEARI NG OFFI CER CELLI: well, we will
have M. Solorio there, so he will be avail abl e.
But | wanted to make clear, though, that those
wastewater treatnment facilities are irrelevant to
our determ nation.

MS. GULESSERI AN:  Thank you. And
anot her exanple, if we need to -- | just want to
nmake sure we have tinme during the schedule for

proj ect description would be additional facilities
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related to HTF.
HEARI NG OFFI CER CELLI: Ch, | think
there's enough tine for that because | don't
expect that to take nmuch tinme at all.
Let's get right into that now, as |ong
as we're tal king about testinbny and w t nesses.

We have a list here that all the parties should

now have. | apologize if this is not the npst up
to date. | believe it is. Maggie, have you
provided the parties the latest witness -- topic

and witness |ist?

MS. READ. Yes (i naudible).

HEARI NG OFFI CER CELLI: Al right, so
the record should reflect that Ms. Read has
provided the parties with the topic and w tness
list since March 15, 2010. |It's the npbst up to
date that we have. It doesn't necessarily nean
it's fully accurate. W invite you to please
correct so we can make the corrections before we
insert it into the PMPD.

Let's go through that. First of all,
just take a look, if you will, and see if there
are any glaring errors that junp out. Right off
the top. M. Gulesserian, do you have this?

M5. GULESSERI AN No.
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HEARI NG OFFI CER CELLI: Maggie, could
you gi ve one, please, to Ms. Qulesserian.

MR SOORIG M. Celli, if I my, |'ve
asked our staff to come down who | think can
qui ckly di spose of the TSE i ssue by expl ai ni ng
what the m sunderstandi ng was regardi ng capacity,
if you'll allowthem

HEARI NG OFFI CER CELLI: You know what, |
really don't think it's appropriate at this tine
because we're not in evidentiary hearings yet.

MR SOLORIO  Ckay.

HEARI NG OFFI CER CELLI: To discuss that
with the Conmittee here. However, | highly
encourage all of you, the parties, to discuss this
and to the extent that you can resolve it.

Because it seemed to nme that this is the kind of
thing that you could resolve today. Let's do, all
of you. And then you will report on Mnday, next
Monday, on whether the TSE is off the table yet,
or substantially reduced.

MR SOLORIG We'Il include that in the
conference cal |l .

HEARI NG OFFI CER CELLI: Thank you.

Now, applicant, any changes to the

witness list or the estimates of tine?
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MS. LUCKHARDT: |'mjust going through
it now |'mnot seeing further corrections or
clarifications.
HEARI NG OFFI CER CELLI: And this isn't
do or die. |If you see any as we go, please just
et me know.

Staff, any changes?

MR. BABULA: Yeah, well, | had enmmil ed
you when you sent out the email |ast week about
what wi tnesses. | took a whole bunch off. |

think you just took it fromeach technical area

Li ke, for exanple, cultural resources
It's just going to be Mke MGuirt. So | don't
know if you want -- if you want me to go through
and do that on all these, or --

HEARI NG OFFI CER CELLI: Yeah, | need to
-- I'mgoing to strike the nanes of those people
who are not. So, Amanda Bl osser and --

MR. BABULA: Yeah, take out Amanda and
t ake out Beverly.

HEARI NG OFFI CER CELLI: Ckay.

MR. BABULA: And then for hazardous
material s take out Rick Tyler.

HEARI NG OFFI CER CELLI: Ckay.

MR SOLORIO  Soil and water take out
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Vince Geronino and M chael DiFilippo. And then
transm ssion line safety we weren't going to have
any testinony on that at all. Take out Obed.

HEARI NG OFFI CER CELLI: | think she just
put that in because he was the author of the
witten testinony.

MR BABULA: Well, oneis --

HEARI NG OFFI CER CELLI: Was he not?

MR BABULA: Well, there's two --

HEARI NG OFFI CER CELLI: There's TLSN
and then there's TSE, right?

MR. BABULA: Yeah, -- the systens
engineering. So this is safety, is Obhed. So
we're not going to -- that wasn't even di sputed.

HEARI NG OFFI CER CELLI: Right, that's
why on the right you see where it says
declaration/5 mnutes? It's, | think in an
abundance of caution, they were just putting the
authors of the witten testinony.

MR. BABULA: Ckay. And then on facility
design | had submtted a declaration from Steve
Baker to nmake a correction to table 2, which had
an incorrect nunber of punps, | think. There's
two changes. WelIl, Steve Baker is no |onger -- he

retired. So, he's not avail able for cross. But
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since it's a mnor, nore a typo change, | think
we're okay to submit it through declaration.

HEARI NG OFFI CER CELLI: That was not
even, facility design isn't a disputed --

MR. BABULA: Right.

HEARI NG OFFI CER CELLI: -- topic anyway,
so.

MR. BABULA: That wasn't one, okay.

HEARI NG OFFI CER CELLI: That's fi ne.

MR BABULA: Let's see if there's
anyt hi ng el se.

(Pause.)

MR. BABULA: Yeah, everything else is
fine. 1t's all by declaration then.

HEARI NG OFFI CER CELLI: CURE, any
cahnges to our witness list?

MR. BABULA: Ch, there is one other.
We're going to have a couple questions. One, the
Air Resources Board normally has -- or the air
district normally sponsors the FDOC. So, we'll
have themcall in to do that.

HEARI NG OFFI CER CELLI: Is that that 20
m nutes that we estimted? And do you renenber
the nane of the person who's going to testify?

MR SOLORIG It's probably going to be
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d enn Stevens.

MR. BABULA: It's probably shorter than
20 minutes, too. And then also there's going to
be a representative from Rosanond and from Cal
City to sponsor the proposed plans for the
recycl ed water options.

HEARI NG OFFI CER CELLI: And what are
their names?

MR BABULA: Well, | believe it'll be
M ke Bevins, who's the one who came the last tine
and spoke.

HEARI NG OFFI CER CELLI: From California
Cty?

MR. BABULA: Right. And then Dennis --

MR SOLORIO For Rosanond it'll be
ei ther Jack Stewart or Dennis Lamareaux. Dennis
recently took another job down there w th another
district, but he is avail able.

HEARI NG OFFI CER CELLI: Ckay. That's
Rosanond.

MR. BABULA: And | also had put that
soneone fromthe regi onal water board nay appear.

MR. BOOTH: This is Richard Booth with
the Lahontan Water Board. | will attend in

California City.

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79
HEARI NG OFFI CER CELLI: Thank you. And
do you intend -- and we assune that you woul d want
to address the Commttee, M. Booth. How nuch

time do you think you would take?

MR. BOOTH: | wasn't anticipating
addressing the Conmttee. | anticipated being
nore available to answer questions. But |I'll be

glad to tal k about that after this meeting.

HEARI NG OFFI CER CELLI: That's
excellent. No, we appreciate that. Wat we're
doing right nowis we're trying to estimate how
much tinme the hearing's going to take. So, thank
you for your help in that.

MR, BOOTH: You're very wel cone.

MR. BABULA: Ckay, well, we may want to
testify if issues come up on -- there's a septic
system conponent to the Cal Cty. And we would
like in the record to get the benefit of the water
quality inprovenents that woul d happen when you
renove the septic systens, because the |each is
goi ng to the groundwater, so.

HEARI NG OFFI CER CELLI: | thought that
was going to be M. Bevins' testinony.

MR. BABULA: He could also -- well, they

both -- if you feel there's an overlap then we
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don't need to have two, but --

HEARI NG OFFI CER CELLI: If it's within
his expertise and he can speak to it, then | just
don't see a need to duplicate anything.

MS. LUCKHARDT: Excepting that we may
need to have M. Booth testify to the benefits of
renoving all septic. And he may be in a better
position to do that than M. Bevins.

HEARI NG OFFI CER CELLI: That's great.
And, you know, | mean let's take a look at is it
necessary to have himsworn? Well, | inagine that
if it's evidence that we can't get in in any other
way, then absolutely you' re going to need to have
hi m swor n.

But if it just anplifies something
that's already in the record, then naybe you just
want to use it as comment. That's your deci sion
I"mnot telling you howto run your case. You
each have your own burdens.

But we're | ooking at ways that we can
speed things up. And the reason that we're doing
that, |adies and gentlenmen, is that according to
nmy calculations this hearing is going to take 21
hours and 10 nminutes. And that's just not going

to be okay. W don't have 21 hours and 10
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m nutes. And sonething's got to give here.

MR, BABULA: | think we can cut bio down
to about an hour.

HEARI NG OFFI CER CELLI: Well, | don't
know about that, because that is the heart and
soul of CURE s concern. | have, first of all, air
qual ity and undi sputed things are going to take
five mnutes. It usually takes about 45 m nutes
for me to take in the evidence on the undi sputed
i ssues by having parties describe what the
evidence is and nove it into evidence, introduce
it and determine that there's no objection, okay?

So let's say that's an hour right there.

What | have for biology is six to seven
hours, based upon staff's expectation of Susan
Sanders; |'ve got Julie Vance from CDFG Judy
Hohman from USFWS. Staff to take one to two
hours. The applicant --

MR. BABULA: They're going to be
testifying as a panel, so they're not going to
i ndividual |y necessarily -- the reason for that is
because the section that was devel oped, although
Susan was the primary author, there's a | ot of
col | aborative work with the Fish and Ganme and the

Fish and Wldlife Service
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And that really goes to addressing one
of CURE' s issues which was that for sone reason
the applicant has to finish a section 10
consultation, and that at this point there's no
way we could know what mitigation the Service
would require. And we can't nove forward. So we
have to have a second evidentiary hearing at sone
other point if you look at their schedul e.

Judy Hohman will be able to say, in
fact, that she worked closely with Susan in
devel oping the conditions of mtigation. And that
what the Fish and Wldlife Service will end up
doi ng when they finish their section 10
consultation will end up being simlar, or in fact
the sane as the mitigation we've already proposed.

So | see nore of a panel and not
ext ensi ve each one testifying.

HEARI NG OFFI CER CELLI: Okay. So how

many wi tnesses is staff calling for biology? And

staff's estimate was one to two hours of direct
t esti nmony.

MR, BABULA: No, no, | don't think it
woul d take that long. | think fundanmentally we

under st and CURE bel i eves the habitat is better

than what staff and the applicant believe. And at
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sonme point you can only say that so nmany tines.
And then it's tinme to nove on.

So | think, let's just say half an hour
or 45 minutes for themto get that point across.

HEARI NG OFFI CER CELLI: | have applicant
as estinmating 40 mnutes. |s that Jennifer
Guigliano, Alice Karl, Philip Leitner and Kenny
Stein in 40 m nutes?

MS. LUCKHARDT: Toget her, yeah. The
issue is there were issues raised by CURE in their
initial testinony regarding desert tortoise.

Alice Karl is our desert tortoise expert.

There are issues raised by CURE
regarding MGS. Philip Leitner is our MGS expert.
There were issues rai sed by CURE regarding
burrowing ow. Jen Fuigliano is presenting that
t esti nmony.

And so those are the fol ks, Kenny Stein
is also -- he's the environnental expert from
Next era and can provi de sone of the genera
background of the project and how it interplays
with some of the biological resource issues.

So, unfortunately, since we need to talk
about three separate species and there are three

separate kind of pieces of testinony, |I'mafraid
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that it may take 40 mnutes just logistically to
get everybody on all their evidence in, and have
them be able to have a few nonments to address
their concerns with CURE s testinony.

HEARI NG OFFI CER CELLI: CURE, | have you
down for three hours.

MS. GULESSERI AN:  The revised list if
two hours, the one that's passed out. And we can
reduce that to at least, or at nost, one hour

HEARI NG OFFI CER CELLI: | would
appreciate it. You know, one of the things
really appreciate about this particular nmatter is
t hat we have, you know, | have the Public Adviser
here. |'mnot disparagi ng anyone. But we have
conpetent counsel representing all parties here.
And | think that we should be able to streaniine,
to the extent that we can, all of the taking of
t esti nmony.

W' ve received everybody's direct
testinmony and rebuttal testinmony alreaDy in
witing. | don't see a need, other than perhaps
by way of overview say as an opening statenent to
generally say this is the evidence that we've
al ready proffered, and exhibit whatever that says

this and that about the Mjave ground squirrel

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85
And these are the deficiencies that we see.

I think that there's no need to re-, you
know, go back over that ground that we've already
covered, assum ng that everything cones in.

So, | would like to see if we can't
really snip this thing down by sort of limting it
to really what the surrebuttal, after everybody's
rebuttal testinony.

I's that acceptable?

M5. LUCKHARDT: Yeah, that is, in fact,
what we have planned. And we would object if CURE
went back over all their testinony, because it
woul d be a di sadvantage to us that they presented
it live and we did not.

But ours is intended to be essentially

surrebuttal. There was nothing on desert
tortoise; we'll have Alice Karl give a short
summary of her testimony, but it will not rehash

the whole thing. And then it will essentially be
surrebuttal to CURE' s rebuttal testinony.

HEARI NG OFFI CER CELLI: And is that
acceptable to staff?

MR. BABULA: Yeah, that was our
approach, is really going to just -- especially as

to the applicant. Pick out the five conditions of
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certification if we don't get themresol ved by
then, and say, here's exactly what the applicant
is saying; here's our position; here's why. And
nove to the next one.

So | think we could do it in that
format, that'd be fine.

HEARI NG OFFI CER CELLI: That woul d be
great. And, CURE, is that acceptable to you, M.
Gul esserian, to your client?

VWhat |'mlooking to dois I'mtrying to
avoid having to go over the testinbny we've
al ready received.

MS. GULESSERI AN: W& will not go over
our testinony, but certainly we do want to present
a summary of what our testinmony has been so far.

HEARI NG OFFI CER CELLI: And that's fine.
And that can be done by way of really an opening
statement. We don't need a Q%A between you and
your witness, you know. You can say, this wtness
has al ready submitted testinony that says -- makes
t hese points, one, two, three, four, five.

The same is true with cross-exam nation
| don't think the Cormittee's going to allow
ranbling or floundering around, or thinking on the

fly. You're all going to need to be prepared to
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have your cross-exam nation ready and at the tip
of your tongue so we can nove forward.

| don't see a big need to cross anyone
nore than ten mnutes nmax if you're on your gane.

So these ideas that you have to cross-exam ne
sonebody for an hour, | just think that that's a
little exorbitant.

So, with that, | have it that CURE -- so
with that, do you really still need two hours of
testi mony?

MS. GULESSERI AN:  No, | had previously
reduced that to one, just a few m nutes ago. And
"' m hoping that one hour is an over-estinmate of
our direct. | inmagine nore of the tinme that would
be needed woul d be for cross.

HEARI NG OFFI CER CELLI: So if applicant,
if 1've got an hour and -- an hour for staff, an
hour for applicant, can | get you down to an hour
on your direct testinony?

MR. BABULA: Oh, half hour.

HEARI NG OFFI CER CELLI: Okay. And the
sanme is true with the applicant?

MR. BABULA: Do | get a credit for --

(Laughter.)

HEARI NG OFFI CER CELLI: Yeah, that's
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right. The gentlenan fromVirginia --

MR BABULA: | could roll it over to
some ot her heari ng.

HEARI NG OFFI CER CELLI: Right.

ASSCCI ATE MEMBER BYRON:  Your credits
won't only just be in tine.

HEARI NG OFFI CER CELLI: No, really this
is -- | nmean what we're doing here is we could
potentially -- let nme just step back and tel
everybody that we have the roomin California Gty
from10:00 in the nmorning until 10:00 at night.

We're going to have to take a break for
di nner, | imagi ne, and maybe a lunch break. W're
going to have to take public comment. And all of
these things as we, you know, the usual things,
the court reporter's machinery goes funny for a
m nute, they have to change a tape, whatever
These things all detract.

When you | ook at how nuch productive
time that we're going to have, we really need to
get the nost out of this day. And, you know, the
initial estimates had it that day one was going to
be bi ol ogy and nothing else. And this is -- just
we can't operate |like that.

So, if we can get biology into -- I'm
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tal ki ng about direct and cross, because we're
going to really kind of limt ourselves to
surrebuttal -- into an hour and a half, two hours
of testinmony | think that that should be -- that's
f easi bl e.

So, with that, that's what we're aimng
for. And at sonme point I'"'mgoing to have to start
cutting people off in order to get everything in.
And we're trying to weigh -- the Chairman has
asked that we tackle the issues that are npst
important to the locals while we're there. So
we're only there for Monday and Tuesday. And
what's nost inportant, | inmagine, to the locals
are bio and water. And so those are the big ones
her e.

But we need to nove with alacrity. And
so |'mjust saying that cross-exam nation per
wi tness nay be noved to say ten nminutes on the
out si de.

MR. BABULA: That woul d be acceptable.
| don't see needing a |l ot of cross just because
there's so nuch testinmony already in the record
and it would start to be repetitive.

HEARI NG OFFI CER CELLI: That's great.

So, in cultural |I'm hoping that you're going to be
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able to work out cultural on your own and we don't
have to take testinobny on cultural at all
Because right now | have a 1.5 hour estimate. And
that was 45 m nutes of staff by phone, 20 m nutes
by applicant, and 15 ninutes of cross by
applicant. So, --

MR, BABULA: Obviously M ke would be
there, so it won't be by phone.

HEARI NG OFFI CER CELLI: On Monday?

MR, BABULA: Yeah. He will be able to
attend on Monday. But | still wll shoot for
getting that resol ved beforehand so we don't have
to have him

HEARI NG OFFI CER CELLI: Well, let's do.
It seens to me that that's the kind of thing that,

his direct testinony shouldn't take nore than ten

m nut es.
MR. BABULA: | didn't catch that, sorry.
HEARI NG OFFI CER CELLI: It seens to ne
that ten minutes is about as much -- we're tal king

about one condition, right?

MR BABULA: Well, yeah, --

HEARI NG OFFI CER CELLI: O a coupl e of
conditions --

MR, BABULA: -- for cultural, it's a
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simlar issue, but it's nostly in the verification
actually on -- and the only other substantive
i ssue would be the 10 percent, 5 percent issue.

So, yeah, it's pretty limted

HEARI NG OFFI CER CELLI: Okay. Well, I'm
hopeful that you'll resolve that on the tel ephone.

Hazardous materials. CURE, you
suggest ed Matthew Hagemann is going to take an
hour of testinobny. Applicant, you were going to
put Duane McCloud on for ten minutes. And, staff,
you're going to put on Ceoffrey Lesh for 20
m nut es?

MR. BABULA: Right. | actually had kind
of conbi ned waste, because the HTF seemed to cross
i nto both waste managenment and hazar dous
materials. And so | had Ellie and Geoff are the
two technical staff menbers. So | thought they
could testify together to address both issues.

HEARI NG OFFI CER CELLI: CURE, this is
really -- what's driving this is M. Hagemann's
testimony. And this is on -- we're really just,
we' re tal king about the heat transfer fluid, and
it is both waste and -- and he's the sanme w tness
on waste and hazardous nmterials.

MS. GQULESSERIAN: He is the sane w tness
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on waste and hazard as nanagenent. Al though
staff's witnesses are not. But, yes, they can be
conbi ned for M. Hagemann; his tine can be

combi ned for hazardous and waste.

And his, after reading the rebuttal
there really hasn't been any rebuttal to the
i ssues that he's raised. So, | don't anticipate
needing to do a lot of direct.

HEARI NG OFFI CER CELLI: Yeah

M5. GULESSERI AN:  Unless there's new
evi dence or testinony brought up at the hearings
it's really unrebutted at this point.

HEARI NG OFFI CER CELLI: And there won't
be, because that's why we have prehearing
conferences is so there's no surprise wtnesses or
surprise testinony. W have the testinony
al ready, so that isn't going to happen

VWhat |'mthinking, though, is because
have an hour down for hazardous materials, an hour
down for waste management for M. Hagenmann, and
what I"'mreally thinking is since |'ve al ready
read his testinony and his rebuttal testinmony, in
about three mnutes you could probably explain
what that testinmony says in an opening statenent.

MS. @QULESSERI AN:  Three is anbitious,
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but we could try to do that in about 15 or 20
m nutes, yes.

HEARI NG OFFI CER CELLI: And so in about
15 m nutes after we hear from M. Hagermann does
CGeoffrey Lesh really need 20 m nutes?

MR, BABULA: W may not.

HEARI NG OFFI CER CELLI: M. Babula, do
we really need 20 minutes of Ceoffrey Lesh?
Renmenmber, we're sort of using the nodel of the
attorneys will introduce the testinmony in a very
br oad- brush openi ng statenment type, as we go topic
to topic. And you'll say under hazardous
materials we've already put in the evidence on
you know, that says this --

MR. BABULA: Right, he especially -- he

had suppl enental testinony that he al ready added.

So, --
HEARI NG OFFI CER CELLI: Right.
MR, BABULA: -- we can cut that back
HEARI NG OFFI CER CELLI: | nean it may be
possible that, and | invite everyone to consider

t hat maybe we don't necessarily have to call a
wi tness, per se, if the parties are willing to
accept the declarations on these undisputed

topics. And if you feel that it adequately
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addr esses what ever cones in.
MR BABULA: Well, if CURE wants to take
a |l ook at Ceoff's declaration, that was subnmitted
with the prehearing statenment, | don't know if
that woul d resol ve some of the issues. But they
could -- we could be notified and --

MS. GULESSERI AN:  Yeah, we have revi ewed

that --

MR BABULA: -- cut it down.

MS. GULESSERI AN:  -- rebuttal testinony
and we will have questions for that witness.

HEARI NG OFFI CER CELLI: And CURE has the
burden on this one. So they're taking only 15
mnutes. So your witness and applicant's
Wit nesses certainly can't take nore than 15
m nut es each.

MR. BABULA: Right, and that's fine.
This was conservative estimates as they went down
the list. And | never really added it all up.

HEARI NG OFFI CER CELLI: And so, but, you
know, | do because |I'mtrying to make this thing
work. And so, again, | want to be clear that ten
m nutes if about as naxi mal a cross-examination as
we can afford.

So with that in mind, if we have 15
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m nutes on M. Hagemann and a ten-m nute cross and
another 10 minutes, that's 20 mnutes right there
by staff and applicant. Now we're up to 35
mnutes. And then |'ve got -- and that's on
CGeoffrey Lesh. How nuch does Duane MO oud need
to testify?

MS. LUCKHARDT: Well, he's going to need
sone time since CURE subnitted additiona
testinmony as rebuttal testinony. And so we wll
need to provide sone surrebuttal to that. So |
really don't feel confortable cutting it nore than
t hat .

HEARI NG OFFI CER CELLI: Well, | have --
what is your estimate?

MS. LUCKHARDT: | have 15 nminutes just
on the long side. It may not take himthat |ong.
We haven't tal ked through it and | haven't tined
it, so.

HEARI NG OFFI CER CELLI: Now, since we're
tal ki ng about heat transfer fluid in haznat and
wast e managenent, we're conbining them | also
have M chael Flack and Ellie Townsend Hough
testifying with regard to waste nanagenent, al
pretty nmuch related to the heat transfer fluid

guesti on.
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MS. LUCKHARDT: Yeah, all as one topic
area. | think either put it under one or the
other. | see no reason to do it twice

HEARI NG OFFI CER CELLI: Right. So, --

MR. BABULA: | have a question on
procedure. |If we resolve sone of these issues
prior to the hearing, how should we -- should we

put together a declaration or how do you want to
get that issue resolved?

HEARI NG OFFI CER CELLI: Well, for
instance, if you've got a changed condition of
certification | would ask that you nove it in as a
stipulation, okay. And you would draft |anguage
and provide ne the stipulation as a witten
docunent so | can take your |anguage and put it in
as needed.

Any changes to our estimates and things
like that, when we start off, you know, the
general housekeeping in the norning on Mdnday
morning, if you can informme there that we don't
need to call this or that w tness because this or
that issue has been resol ved, that would be great.

But, yes, witten stipulation as to
changes in | anguage of conditions. If you could

give me the strike-through and underline, that
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woul d be great.
So, getting back to this waste
management thing | have staff as 20 m nutes,
needi ng Elli e Townsend Hough on 20 minutes; and,

applicant, you have ten minutes on M chael Flack

MS. LUCKHARDT: |'mthinking that we can
probably do both in like 15 or 20. | don't think
it will take any longer than that.

HEARI NG OFFI CER CELLI: And, you know, |
just want to say that sometines it makes sense,
especially if applicant and staff are on the sanme
page on any particular area, to have, as they say,
a panel of wi tnesses where you hear from severa
people and then we turn it over to CURE to cross
whoever. | don't know how you feel about that,

Ms. Qul esserian, in terns of a procedure. |f you
can i magi ne crossing several people.

| mean it's just in terms of keeping the
record clear, you need to nake sure that you're
addressing -- you say the nane of who it is you're
exam ni ng.

MS. GULESSERI AN  Yeah, just thinking
about it for a mnute there. | don't anticipate a
problemw th that.

HEARI NG OFFI CER CELLI: Just m ght make
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for a nore efficient, streamined hearing. So,
t hank you, | appreciate your help on that.
Because that just knocked out about three hours
right there.

Soil and water. Staff estimated two to
t hree hours on Casey Waver, John Fio and a
representative from Lahontan, RWQXCB, the Regi ona
Water Quality Control Board. That would include
an hour fromthe reps. The two to three hours
estimate includes your one-hour estimate fromthe
representatives fromcCalifornia City and Rosanond.

MR, BABULA: Yeah, that was everything.
And for if those witnesses and nmy w tnesses on
cross and stuff. So | think they are actually
going to be pretty short. Especially if the
applicant review of the recent changes, and how
that goes. |If they accept nost of those then
there won't be a whole | ot remaining discussion at
all. | think we would be pretty clear there. So
that could go down to 15 mi nutes.

HEARI NG OFFI CER CELLI: As direct on all
of your w tnesses?

MR. BABULA: Right. Casey and John
woul d be just |ike a panel because they have a

little bit different expertise in different areas.
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HEARI NG OFFI CER CELLI: Well, certainly
water is going to be of interest to the loca
public in California City. So we want to tackle
that on day one.

MR. BABULA: |'mnot exactly sure that
prem se is correct actually. Wen we were down
there with the original project there wasn't a | ot
of concern about the original 1600 acrefeet.

There was some question, but in general the
bi ggest concern peopl e had was why was the Energy
Conmi ssion making the applicant do all this stuff.

So | think water, since they've gone to
recycled water option, may not be -- | don't
expect a lot of public comment or concern in that
ar ea.

HEARI NG OFFI CER CELLI: Well, that's
good to know. | recall specifically Comm ssioner
Byron asking a show of hands of how nmany peopl e
were in favor. And there was an overwhel ni ng
majority of people in favor at the time. But that
was the informational hearing. And there's a |ot
of water under the bridge since then. So we never
know. But if that knocks us down to 15 minutes.

And then applicant, you have M chae

Fl ack, Duane MO oud and Scott Busa testifying,
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but your estinmate was 15 minutes. Ws that 15
m nutes per witness?

M5. LUCKHARDT: No, 15 minutes in total
Scott Busa is just presenting the information on
the -- there was a question that you brought up on
Decenmber 1st about the water rights. And so we're
just introducing that information. And so if
there's -- no one has cross, we can bring that in
by decl arati on.

HEARI NG OFFI CER CELLI: Let ne ask that
ri ght now, because | renenber there were sone
i ssues as to whether -- | can't renenber the
nanes, two fanmilies that claimwater rights
underneath the site.

MR, BABULA: John Muisi ck?

HEARI NG OFFI CER CELLI: Right, John
Musi ck or Miusack or whatever his name was. And is
that in dispute by CURE? Water rights? W're
tal king about legal title --

MS. GULESSERI AN:  No.

HEARI NG OFFI CER CELLI: And, staff, are
you di sputing that?

MR. BABULA: No.

HEARI NG OFFI CER CELLI: Then why don't

we just put that in by declaration? | don't see
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MS. LUCKHARDT: That's fine. And so it

woul d just be then M. Flack and M. Md oud that

woul d be testifying. They would be -- | would

have them go on and off in 15 m nutes.

The only issue that | think renains
potentially on water, we've got the soil and
water-1 question that we'll try and resolve with

staff. And then the issue brought up by CURE,

bel i eve, requesting that the project use recycled

wat er for construction.

HEARI NG OFFI CER CELLI: GCkay. And so
that is within your 15-m nute estinmate?

MS. LUCKHARDT: Yes, it is.

HEARI NG OFFI CER CELLI: Okay. And then,
CURE, what is your estimated cross-exam nation
time on soil and water?

MS. GULESSERI AN: | haven't conpleted ny
cross-exam nation on soil and water. And,
honestly, given the changes --

HEARI NG OFFI CER CELLI: Let ne just tell
you - -

M5. GULESSERIAN:  -- on alternatives
this norning, | have to reassess.

HEARI NG OFFI CER CELLI: W're down to
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two witnesses there, that's Mchael Flack and
Duane McCloud for applicant. And then we're --
and, again. | may put themon as a panel, have
them sworn at the same time so you can ask
guesti ons of both.

And then we have the Casey Waver and
John Fio, they're only testifying now for 15
m nutes. And, again we're going to that
surrebuttal nodel to the extent that we can.

So | know that water and soil is an
i nportant one to CURE, and so | don't want to --
I"'mnot going to -- | don't want to jam your radar
on that one, but we do need a reasonabl e estinate.

MS. GULESSERI AN. The -- sorry, |'mjust
trying to remnd nyself on the applicant's -- |
think that our cross will be nostly of staff. |
think of the applicant we mght only have about
I ess than five mnutes of questions. And for
staff, -- we'd like to clarify that staff is
calling as witnesses the Rosanond and Cal City
representatives --

HEARI NG OFFI CER CELLI: Yes.

MS. GULESSERI AN:  -- and --

HEARI NG OFFI CER CELLI: That's right.

Now, that -- earlier we had an estinmate of an hour
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for those two. And you're saying 15 minutes is
for Casey Waver and John Fio. How nuch tine is
needed for the two reps from-- well, the rep from
Rosanmond and the rep fromCalifornia City?

MR. BABULA: Well, really the purpose of
having themis to just give a quick sumary of the
proposal that they have already submtted that's
in the docket. And | was kind of going to use
themto be sort of sponsors of that information so

we kind of close the loop on the Cal City and the

Rosanmond proposal. And to just answer any
guesti ons.

So, | --

HEARI NG OFFI CER CELLI: Well, | just

want to be clear that although it may be in the
docket, it isn't necessarily in evidence.

MR BABULA: Right, --

HEARI NG OFFI CER CELLI: I'mtrying to
remenber --

MR. BABULA: -- which is why they are --
right, it's not in evidence because they're going
to sponsor those. It's mainly to sponsor an
exi sting document that everybody's already seen
And then just to sunmarize it.

HEARI NG OFFI CER CELLI: | want to be
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cl ear about that.

MR. BABULA: So, it's going to be short.

HEARI NG OFFI CER CELLI: Has everyone
seen and received what Rosanond and California
City witnesses are going to put in as evidence?
I"'mtrying to renenber --

MR. BABULA: It was docketed when they
first -- well, | think -- which one cane first?
Rosanmond proposal cane first, and then Cal City.
And then when we had the |ast what was going to be
t he prehearing conference, which then becane the
status conference, M ke Bevins brought again the
proposal and passed it around.

HEARI NG OFFI CER CELLI: And you have
that, --

MR BABULA: So it's in the docket.

HEARI NG OFFI CER CELLI: -- Ms.

CGul esserian, you know what we're tal king about?

MR. BABULA: If they don't -- | nmean
either way they're just going to sumari ze the
i nformation.

HEARI NG OFFI CER CELLI: Well, | just
need to make sure that it's in ny exhibit Iist
because now as I'msitting here thinking --

MR. BABULA: Well, it's part of our FSA.
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W cite it in there, too, so.

MS. GULESSERIAN. So let nme just
clarify. | think that | did not see in the FSA
the recent letters of intent that have been
docketed and not served in this proceeding.

| did, through, of course, work over the
weekend, notice that these letters were on the
website. And we intend to enter theminto the
record as exhibits. So I'mworking on getting
t hat done today.

HEARI NG OFFI CER CELLI: That may not be
necessary. Let me just find sonething out here.
Exhi bit 501 is supplenental soil and water
conditions of certification with supplenmental
appendi x | and J sponsored by staff. Does that
contain the testinony of the Rosanond and
California Gty --

MR. BABULA: Well, it's in the origina
staff -- those are just the conditions of
certification, so it would be in the analysis
where it discusses --

HEARI NG OFFI CER CELLI: It couldn't
have. | mean in ny recollection our |ast status
conference occurred after the FSA came out and

we'd already started to receive testinony from
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other parties. So that then they came in with
some additional --

MR. BABULA: Ch, no, they had al ready
submtted that. They just -- brought it again.
It's the same docunents.

HEARI NG OFFI CER CELLI: 1'mgetting
ol der, |1 understand. Things nmay have slipped ny
m nd, but |I don't recall seeing their testinmony in
the FSA itself. So | just want to know whet her
it's a suppl enent or an appendi x, or where | can
find it.

MR BABULA: We cited the document --

t he Rosanmond plan is cited in --

HEARI NG OFFI CER CELLI: Well, let me put
it this way just to save time. Actually that's
applicant's concern because that's applicant's
burden. So the applicant will have to determ ne
whet her that evidence is in the record or not. |
don't recall --

MR SOLORIG Actually, --

MS. LUCKHARDT: We can identify them as
addi tional exhibits and send them back out and
around, since we did not prepare them --

HEARI NG OFFI CER CELLI: Right, I'mjust

asking, and as long as you're all going to be
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neeting and conferring on the phone, | don't want
any surprises. | don't want to hear from any
party that soneone's putting in sonething that
t hey haven't seen before.

And so the point is that | want to make
sure that everybody's on the sane page, everybody
has the same evidence, and that whatever evidence
we need to hear on whatever the issue, that it's
actually in the record. Because if sonething' s
docketed and it's not noved in, it's not in the
evidentiary record.

MR. BABULA: Right, which is why | was
going to bring these two entities to discuss --

HEARI NG OFFI CER CELLI: And get which --

MS. LUCKHARDT: So we need to get copies
of themto you with exhibit nunbers.

HEARI NG OFFI CER CELLI: O just tell me
where it is. | nean, you know, | may not have an
encycl opedi ¢ menory, and | may have read it, and
it may already be --

MS. LUCKHARDT: No, | don't believe it's
already in the record sonmewhere in the exhibit
list. So, what we need to do is assign them
exhi bit nunbers for one of us and get it into the

record.
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HEARI NG OFFI CER CELLI: O verify that
it's already there, if need be.

MR. BABULA: | nean, okay, it's not --
it's not its own exhibit. It was cited to in the
FSA, which an expert can cite to anything that we
knew woul d be used. But we can give it -- what
are we up to, 505? So, 5067?

HEARI NG OFFI CER CELLI: \hatever. [|I'm
just saying all of that was great comment and al
that stuff, but that's not in the record. And we
can't consider it otherwi se.

And so now when it cones to calling
these two witnesses there's going to be somne
decl aration or some |letter or sone kind of
testinmony, witten testinmony, which you will
sunmari ze. And then how much tine do you need for
di rect exam nation of these two witnesses?

MR, BABULA: Like five mnutes.

HEARI NG OFFI CER CELLI: And how nuch --
and we were tal king about your cross-examn nation,
because they were going to take 30 minutes with
Casey Weaver and John Fio, and then ten nore
mnutes, so it's really 40 minutes on this, from
these two representatives. How nuch tine do you

thi nk you need to cross, Ms. Qul esserian?
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MS. GULESSERI AN. | need, at this point,
to have about 30 minutes of cross for these
Wi t nesses.

HEARI NG OFFI CER CELLI: In total?

MB. GULESSERI AN:  Um hum

HEARI NG OFFI CER CELLI: We're talking
about Fio, Casey Waver and M. Rosanond and M.
California City.

MS. GULESSERI AN |'m hoping to reduce
the amount of time we're in California City, as
well. But at this point we'd |like to have 30
m nutes for staff and 30 minutes for the applicant
-- or excuse me, for Rosanond and Cal City
combi ned.

HEARI NG OFFI CER CELLI: Well, let's take
-- let's see what we can acconplish on the phone.
That's really 70 m nutes of direct and cross on
peopl e that, you know, ostensibly we're going to
get a ton of testinmony, you know, in witten form
first already.

So what ever extent we can to reduce
that, I think we should. [|'mgoing to | eave that
one open. |'mnot going to -- we can get back to
that. Let's nove on.

Visual. Now, visual, CURE, you have not
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wei ghed in on visual. You're not opposed to that,
so you're not calling any witnesses. But | have
Mark Hanblin, he's going to take 30 mi nutes plus
an additional 20 mnutes of cross-examn nation.

And then applicant is going to call --
is it Merlyn Paul son or Marilyn.

MB. LUCKHARDT: Merlyn.

HEARI NG OFFI CER CELLI: Merlyn Paul son
and Kenny Stein.

MB. LUCKHARDT: Right. Kenny Stein has
the overriding considerations testinony. It
sounded |i ke you wanted to hear that under visual,
or bring it in under visual.

HEARI NG OFFI CER CELLI: Right. That's
correct. But | don't know that we need to hear
fromKenny Stein on that if he's unopposed. In
other words, if there's no -- staff appears to
bel i eve that they've created enough evidence to --

MS. LUCKHARDT: W nmmy just have him
summarize it, or, you know, we can see how nuch we
need to do on there. But | wasn't anticipating a
ot of time fromhim It was essentially to have
Merlyn present his view of the significance of the
i mpact on visual resources.

HEARI NG OFFI CER CELLI: Okay. How much
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time?

MS. LUCKHARDT: | had about 15 mi nutes,
probably 20 to be sure that |'ve got enough. [|I'm
probably over-estimating, but -- and | woul d have,

you know, maybe five, ten m nutes max on cross.

HEARI NG OFFI CER CELLI: You're talking
about crossing M. Hanblin?

M5. LUCKHARDT: Yes.

HEARI NG OFFI CER CELLI: Ckay.

M5. LUCKHARDT: Because we have a
fundanent al di sagreenent on the concl usi on of
whet her there's a significant adverse visua
i mpact fromthis particular facility.

HEARI NG OFFI CER CELLI: Staff, what's
your estimate on this?

MR, BABULA: Onh, what do | have here, 30
m nutes -- probably 15 mnutes for direct, if not
less. And then | don't see a |large need for
cross. So we could --

HEARI NG OFFI CER CELLI: So that woul d
give you five minutes for cross. There' s 20
m nutes for your witness, and 40, that's 50. So
there's an hour right there on visual. Well,
that's an i nprovenent down fromtwo hours.

But, folks, let's remenber that we
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received all of the witten testinony already. |
just, you know, -- and we need to nake sure that
it's clear to the public what we're talking about.
So there's going to be sone anount of overview
that each attorney will provide by way of opening
statenent, but --

MS. LUCKHARDT: Are you asking for an
opening statement in this proceedi ng?

HEARI NG OFFI CER CELLI: Not in the nost
formal sense, but what |'m suggesting is rather
than say, okay, you're calling M. Busa. And say,
M. Busa, would you summarize your testinony.

That could take all day. Not that M. Busa's

| oquaci ous, but |'m suggesting that what you do is
you say, we've already submitted exhibit this,
this, this and this. And the points made were

t hese points, and the evidence, you know,
supporting that are these things. So we cane to

t hese concl usi ons.

And we received rebuttal testinmony. And
in rebuttal to that testinmony we put on this. So
it's a summary of where we are up till now with
regard to your testinmony. To the extent that you
can do that.

MS. LUCKHARDT: And you're asking that

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113

the attorneys do that, as opposed to the
wi t nesses. Because in the past |I've had the
Wi t nesses do that.

HEARI NG OFFI CER CELLI: Right. And
don't think that that's really necessary. They're
not going to be crossed on that. It's a summary.
We have their testinony.

So | think that it would go faster if
essentially each attorney introduces a summary of
the testinobny to that point.

MS. LUCKHARDT: It just doesn't allow
the witness -- an opportunity for the witness to
convey that information. | don't think it needs
to be | ong.

HEARI NG OFFI CER CELLI: GCkay.

MS. LUCKHARDT: But in sone instances
think it's better to have the w tness convey that

i nformati on rather than the attorney, because --

HEARI NG OFFI CER CELLI: 1'IIl |eave that
up to you.

MS. LUCKHARDT: -- you know, -- okay.

HEARI NG OFFI CER CELLI: That'll be the
attorney's call. But what |'masking for is

sonetinmes you get these guys up here who want to

tell me all about their articles they' ve witten,
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all the history and all of that stuff. And we're
not interested in that. W' ve already received
t hat .

MS. LUCKHARDT: | understand that.

HEARI NG OFFI CER CELLI: And we want to,
we kind of want to get to the place where, okay,
we're all current. Nowlet's nmove on and talk
about what's new and take it fromrebuttal

So | don't care who delivers the
information. But | really want -- I'mtrying to
stream i ne the operation so that we don't have to
take the testinbny again because presunmably we've
al ready taken that testinmony in witing.

MR BABULA: So we won't start cultural
out at the Precanbrian era.

(Laughter.)

HEARI NG OFFI CER CELLI: Yeah, that's
correct. In the beginning.

(Pause.)

HEARI NG OFFI CER CELLI: The record
shoul d reflect that today's the first day of
dayl i ght savings tinme. The clock on the wall says
it's 11: 25, and | thought | was doing a really
bang-up job of getting through this, when it turns

out that it's actually 12:25. So |I'mgoing to go
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alittle faster nowif we can, to get you out of
here so you can all eat. | should have noticed
from everybody's gl azed-over | ook that it was
later than | thought.

So we took care of visual or have we
taken care of visual. So visual looks like it's
going to be 20 mnutes, 15, 10, 5. W're going to
do it under an hour, visual

And then waste managenent we tal ked
about before, as sort of conbined with the
hazardous materi al s.

Everything el se except TSE is going to
be subnmitted on declaration. TSE | have Sudath
Arachchige for staff, who's going to take 20
m nutes, 10. And Duane McC oud and Jared Foster
How much tinme do they need?

MS. LUCKHARDT: My guess is that they'l
need ten m nutes.

HEARI NG OFFI CER CELLI: Ckay. And
cross, how rmuch time do you want to -- oh, by the
way, who is your w tness on TSE?

MS. GULESSERI AN:  Davi d Marcus.

HEARI NG OFFI CER CELLI: How rmuch tinme
does he need?

MS. GQULESSERI AN:  Fi ve mi nut es.
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HEARI NG OFFI CER CELLI: Again, | have
the suspicion, Ms. Qulesserian, that this is --
when it comes to things |ike nunerical, maybe you
all can work this out on the phone when you have
your phone consul tation.

Because TSE, | don't know, | appreciate
that he's only going to be five mnutes, but this
is five, ten, plus ten mnutes for cross. Well
that's a half an hour to 45 minutes that we could
save if you all can informally take care of TSE on
your own. So let's see what you can acconplish
but I'mgoing to cap this at 40 m nutes.

And then we tal ked alternatives, we wll
not be taking any testinony on alternatives at
all. No witnesses on alternatives because that
evidence is in. And that takes care of the
witness list.

So with that | want to turn now to the
exhibit list and see if you've all had a chance to
review the exhibit list. | think we got them al
in, but just et me know if there are any changes
to the exhibit Iist.

In fact, rather than take hearing tinme
on this, ny request is you take a |look at this

list on your own and send ne an email informing nme
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whet her | have any kind of typos or changes or
addi ti onal exhibits. | would appreciate that.

Lastly, notw thstanding the fact that
staff does not anticipate the need to file any
briefs at all, there will be briefs, |I'm afraid.

It seens we can't get around that.

MR. BABULA: One of these days it'll
wor K.

(Laughter.)

HEARI NG OFFI CER CELLI: The appli cant
proposes opening briefs due April 19th, and reply
briefs due May 3rd. The thing | want to point
out, and M. Petty is here, it usually takes about
two weeks to get the transcript. So | want you
all to be aware of that so that you kind of build
that into your estimate. You're not going to get
your transcript off until -- today's the 15th. So
really April 1st or May 30th or sonething -- March
30th rather, would be the date by which you woul d
have the transcript of today's -- |I'msorry,
strike that.

We're tal king about the evidentiary
hearing transcripts. That's going to be however
many days of transcripts tinmes two weeks. Well

not times two weeks. It'll take two weeks to get
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that off, is that correct, M. Petty? Two weeks
from-- we're looking at the |ast week of March --
we'll be well into Iike a good week, week and a
half into April. Is that April 19th date
realistic in light of that?

MS. LUCKHARDT: That's fine. |'mjust
| ooking at a cal endar to see.

M5. GULESSERI AN: CURE woul d propose
four weeks after release of the transcript for our
briefs, opening briefs.

HEARI NG OFFI CER CELLI: It's convenient
actually that M. Busa is here, because |'m al so
t he Hearing Adviser on Genesis. And because
that's an ARRA case, that's an ARRA-funded
project, when that case starts, and if | haven't
finished with Beacon, | hate to say this but | can
only do what | can do. And the ARRA-funded case
t akes precedence.

So we're going to need to get this thing
done. And | have about a four-to-five-week w ndow
bet ween the close of the hearings in Beacon and
the start of the hearings in Genesis to get Beacon
witten, if that's, you know, if we can do that.

One of the possibilities is that, and

applicant might want to discuss this, is applicant
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m ght want to | ook into getting their own
transcript, apart fromthe court reporter that
will be there, to see if they could expedite that
process. | don't know whet her you want to do that
or not, but that m ght speed things up

MS. LUCKHARDT: The difficulty we've had
is if you have two different court reporters, is
you might end up with differences in the
transcript. And | would hate for that to happen

In the past we have attenpted to find a
way to have the Energy Conmi ssion's conpany, you
know, be able to expedite and we've run into
not hi ng but issues of state contracting.

And | would be concerned if we had two
di fferent reporters because there m ght be
di fferences, and that m ght cause nore probl ens
than it's worth.

HEARI NG OFFI CER CELLI: W are going to
-- these will be -- well, actually | was going to
say we have WebEx that is -- right now all of this
is being recorded by WebEx as a backup in case
there's a dispute as to, you know, whose version
got it right.

But | just wanted to throw that out

there as an option because we do not have the
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[ uxury of time on Beacon. |'ve got a short little
wi ndow to get this done. And so | thought | would
present that to you.

If you think that you can get April
19th, your briefs witten by April 19th,
notw t hstandi ng the fact that you're going to have
your transcript for a week, then that would be
great. But | put that out to you to see what the
parties think.

MR BABULA: |'mnot clear. At the end
of Orange Grove when we were done with testinony,
there was certain topics you wanted briefed. What
exactly do you anticipate being briefed here?

HEARI NG OFFI CER CELLI: Well, there may
be certain | egal issues that cone up. | suspect
that they will cone up as relates to things |ike
alternatives, things having to do with the water
options, inpacts.

| don't know yet, really, but | can tell

you that there will be need for briefs. Because
what those briefs are going to do is fill the
holes for the Committee. |f we have unanswered

guestions that's where we | ook.
MR BABULA: So it's a little hard to

gauge how long it would take to brief w thout
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really knowi ng what we're supposed to be briefing.
But | would think, for exanple, if it's a purely
| egal issue the transcript isn't that inportant.
And so --

HEARI NG OFFI CER CELLI: True. That's a
good point.

MR. BABULA: -- it really depends. Like
an exanmple in the Orange G ove it was to address
all the Archie's comments or citations to the
wat er code, so we had to have the transcript to
see what he said. But --

HEARI NG OFFI CER CELLI: That was uni que
because --

MR BABULA: Right.

HEARI NG OFFI CER CELLI: -- that was a --
he opted to enter as coment rather than evi dence.
But what | --

MR. BABULA: Right.

HEARI NG OFFI CER CELLI: -- what | -- but
in that sane vein we may get comments that require
a legal resolution. W may get comments that
we're not aware of yet.

| can tell you that | wll be tracking,
as we're having the hearings, those issues as they

cone up that | would want briefed after we hear
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fromall the parties.

MR. BABULA: Maybe it would be best to
try to nail down a briefing schedule once we're at
a point where you can say, okay, this is what |
need briefed. And then we can tell if the
transcript is essential or not.

HEARI NG OFFI CER CELLI: Ckay. \What |
would say is this. | think that tentatively this
briefing schedul e | ooks good that is proposed by
applicant, unless in light of the transcript
probl ens everybody says that's an inpossibility.

MS. GULESSERI AN. CURE had proposed, |

don't know, a few nminutes ago --

HEARI NG OFFI CER CELLI: 1'mgetting to
t hat .

MS. GULESSERI AN:  Okay.

HEARI NG OFFI CER CELLI: But as |long as
you bring it up, let ne just -- let nme tell you

what |'mthinking of doing is when we do the
heari ng order today, the hearing order would just
insert the April 19th date and the May 3rd dates
unl ess any party has a real opposition to those
dat es.

And then let's hear from CURE. Because,

CURE, | was curious. W received your proposed
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schedule and it contains all sorts of things |ike
the DEI'S and USFW5 and | wasn't really clear what
you had in nmnd with that.

MS. GULESSERI AN:  The applicant has not
conpleted it's habitat conservation plan for this
proj ect pursuant to section 10 of the Endangered
Species Act. It's not done; it's not out for
review. The environnmental review has not yet
begun under the National Environnmental Policy Act.
This is a process that is required. And staff
nust nake a determ nation regardi ng consi stency
with LORS. And whether there's going to be any
prohi bited take, and what those mitigation
nmeasures.

Since that process is, you know, under
way, hothing has been docketed at the Energy
Conmi ssion since |ast summer regarding the HCP
But we are aware that a draft HCP has been
submitted to Fish and Wldlife Service and
returned for nore information several nonths ago.
And that no further information requested by the
U S. Fish and WIldlife Service has been subnmtted
back to them

So, that is the current status of that

process. W believe that once that process is

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

124

underway that that information will need to be
i ncorporated into the analysis for this project.

And dependi ng on the findings of the
U.S. Fish and WIldlife Service after environnental
reviewis conmplete, we may need further
evi dentiary hearings.

HEARI NG OFFI CER CELLI: Let's hear from
applicant on that.

MS. LUCKHARDT: Yes. |In response we
woul d Iike to point out that we actually don't
have to have a habitat conservation plan or an
incidental take permt to go forward with this
project. That it just neans that we have to
address the desert tortoise in a certain way,
shoul d we find one.

Again, it is our position that there is
very little habitat on site, and that we're
| ooking at essentially the transm ssion |ine and
any other I|inears,

We woul d also like to point out that
t hr oughout this process both Beacon and the staff
have worked extensively with the Service in the
devel opnent of the mitigation for this project.
This was not done in isolation, it was not done

w t hout their consultation.
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And | think that that is why staff
proposes to bring the Service as a witness in the
area of biological resources, is because the
Servi ce has been consulted. They do understand,
and it is our opinion that they agree with the
anal ysis that staff's witness, Susan Sanders, has
done. And agree with the mtigation

And so we don't believe that there are
t hese changes or differences that will show up in
t he habitat conservation plan, should the project
proceed to get one, that CURE is concerned about.

MS. GULESSERI AN:  The comments that |I'm
hearing today are not in any of the testinony.
There hasn't been, you know, it's an unknown. It
seens to be there's going to be this surprise,
perhaps at the evidentiary hearings, regarding the
status of --

MS. LUCKHARDT: There is no surprise.

MS. GULESSERI AN. -- analysis by the
Fish and Wldlife Service. There hasn't been
anyt hi ng docketed fromthe Fish and Wldlife
Service or the applicant regarding conpliance with
t he Endangered Speci es Act since |ast sumer.

We understand that environnmental review

under NEPA has not yet begun based on a tel ephone
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call with U S Fish and Wldlife Service.

So the staff testinony doesn't nmake a
finding, there's no finding in there regarding
conpliance with federal Endangered Species Act.

Al it does say is that a |low effect HCP was --
the applicant subnitted a |ow effect HCP to the

U S. Fish and Wildlife Service. The U 'S. Fish and
Wldlife Service rejected the low effect. At a

| ow effect, this project does not neet the
criteria for a low effect HCP, which neans that an
HCP needs to be prepared. And that is the end of
the analysis by staff in its testinony.

So, perhaps there will be sone new
i nformati on brought to hearings that we will need
to work through at the hearings. But at this
point | can't prepare for that because | don't
have any infornmation.

MR SOLORIG |'mnot aware of any
requirenent in CEQA that it requires the applicant
to have a federal permt before CEQA can be
conpleted. They're subject to the federal LORS
peri od.

HEARI NG OFFI CER CELLI: Yes. That's why
| brought this up. | wanted to hear from

applicant or staff about these issues raised by
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CURE with regard to these federal requirenents and
how does that affect our process.

MR. BABULA: Yeah, | don't think it
affects -- first of all, the applicant was
correct. This is an optional thing. They don't
need to do a section 10 consultation. They're
doing that to insure that if they do cone across a
tortoise they are protected, and they won't get
either civil or crimnal liability.

But they are going forward with that
process. But definitely the conditions of
certification and the analysis and the nmitigation
that staff has proposed has been through a
consul tation process with Fish and Gane and the
Service so that the mitigation is consistent with
ever ybody.

And | think the idea of having another
staff assessnent, another set of evidentiary
hearings is just not practical. And isn't needed
because there's no issue with the Service.

And as Eric pointed out, even if for
some reason at the end the Service has some ot her
requi rements beyond what we have, they're going to
be subject to federal |aw anyway.

And there's nothing that requires our

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

128
process at the Energy Commission to be held up
waiting for the Service to do what they need to
do, which by the way, the holdup mainly is to
figure out what they're going to do with visual
And it doesn't have a whole lot to do with
bi ol ogy.

MS. GULESSERI AN: Based on the
i ncidental take permit application and draft HCP
just enable to take a |l ook at and not fully
inform but there is no application for any take
of the threatened desert tortoise, along any of
the linear corridors for the pipelines.

So, | mean there are going to be issues
that we're going to need to address at evidentiary
hearings. And, you know, at this point the
publicly avail abl e docunents do not show an
anal ysis, for exanple, of those pipelines.

MR SOLORIG If | may, under CESA staff
has addressed the desert tortoise, and npjave
ground squirrel where that's concerned, and
recomended mitigation neasures that staff
bel i eves are sufficient.

Under the federal ESA nmitigation, per
se, is not required. Avoidance and ninim zation

is what is required.
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And CURE points review ng a quote-
unquote "draft HCP'. So | just want to nake the
di stinction that that process is not yet conplete.
And until the point in tinme that the applicant
ceases to participate in the process in the
section 10 consultation and goes ahead and takes a
desert tortoise wi thout an incidental take
statement, they are in conpliance with federal
LORS.

HEARI NG OFFI CER CELLI: kay, |
appreciate that. | just wanted to really address
the issues raised by you, M. QGul esserian, because
| don't intend to put a lot of this in ny
schedul i ng order because it's just not, it's not
rel evant to what we're doing.

So, with that, 1'mabout to open it up
for public corment. But | want to ask the parties
if there's anything further while | still have
you. Applicant first.

M5. LUCKHARDT: No, | don't think we
have anyt hing further.

HEARI NG OFFI CER CELLI: Staff.

MR. BABULA: | don't have anyt hing
further.

HEARI NG OFFI CER CELLI: And CURE.
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MS. GULESSERI AN:  No, thank you. |
don't have anything.

HEARI NG OFFI CER CELLI: Thank you. And
| do appreciate your working with us to see what
we can do to streamine these processes.

Now, the Public Adviser is here present
inthe room | wonder, do we have any nenbers of
the public who wi sh to speak today?

PUBLI C ADVI SER JENNI NGS: Not present
here. | don't know on the phone.

HEARI NG OFFI CER CELLI: Well, now, since
there's nobody here we're going to go to the
tel ephone. | have Tom Weil or Weil, did you wi sh
to nake a comment ?

Are they able to -- | can't hear
anybody. Can you un-nmute? GCkay, Tom Weil. He's
hung up, okay. S. Row ands, that woul d be your
associ at ed.

M5. ROALANDS: No conment.

HEARI NG OFFI CER CELLI: No comment.

Ri chard Booth, any conmments?

MR. BOOTH: No conmment.

HEARI NG OFFI CER CELLI: Thank you. Meg
Russel |, any coment? Mg Russell, do you wish to

make a commrent ?
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MS. LUCKHARDT: She's Nextera.

HEARI NG OFFI CER CELLI: Ckay. Frank,
just Frank?

MS. LUCKHARDT: Frank is Nextera, as
wel | .

HEARI NG OFFI CER CELLI: Ckay. Duane
McCl oud?

MS. LUCKHARDT: He's al so Nextera.
HEARI NG OFFI CER CELLI: | see David

W seman hung up unl ess he's one of the new

callers. David Wsenan, are you on the |line?
Ckay.

The last three callers we don't have an
identification for. |If you're on the line and

wi sh to nake a comrent, please state your nane.
Does anyone wish to nmake a comrent who's on the
phone at this tinme?

kay, hearing none, then we have not

recei ved any public comment. But there was

certainly the opportunity. So, with that I'm
going to hand it back to the Chairman to adjourn
this prehearing conference. And thank you very
much, parties, for your help.

PRESI DI NG MEMBER DOUGLAS: |'d like to
join Hearing Oficer Celli, as I"'msure wll
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Conmi ssi oner Byron, in thanking everybody for a
very effective and | think hel pful prehearing
conf er ence.

And we'll look forward to seeing all or
nmost of you in California City. Thank you

(Whereupon, at 12:41 p.m, the

preheari ng conference was adjourned.)

--00o0- -
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