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PROCEEDI NGS

10: 03 a. m

PRESI DI NG MEMBER DOUGLAS: Wl cone to this
Comm ttee Conference for the PMPD on the Beacon Sol ar Ener gy
Project. |'m Karen Douglas, the Chair of the California
Energy Commi ssion. To ny far right is Conmm ssioner Byron,

t he Associate Menber of this commttee. To ny inmmediate
right, Ken Celli, the Hearing Oficer for this case. And to
my left is Chuck Najarian, ny advisor.

Today's hearing is being conducted by a Cormittee
of the California Energy Conm ssion on the proposed Beacon
Sol ar Energy Project Application for Certification. And the
pur pose of this conference is to discuss the coments on the
PMPD, which were filed by staff and applicant.

Wul d the parties please introduce their
representatives at this time. W can start with applicant.

MR. BUSA: Good norning, this Scott Busa with
Next Era Energy Resources. |'mthe project devel opnent
manager for the Beacon Sol ar Energy Project.

MR. STEIN. Kenny Stein, environnmental manager
wi t h Beacon.

M5. LUCKHARDT: Jane Luckhardt wi th Downey Brand,
proj ect counsel .

PRESI DI NG MEMBER DOUG.AS: Thank you. And staff?

MR. BABULA: Jared Babula, staff counsel.
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MR, SOLORIO Eric Solorio, project manager.

PRESI DI NG MEMBER DOUG.AS: Thank you. Intervenor?

M5. GULESSERI AN:  Tanya Qul esserian with
California Unions for Reliable Energy.

PRESI DI NG MEMBER DOUGLAS: G eat. Are there any
el ected officials in the roomor on the phone? O public
of ficials?

DR SHEARER Dr. Shearer.

PRESI DI NG MEMBER DOUGLAS: |'msorry, please
i ntroduce yourself.

DR SHEARER: This is Dr. Robert Shearer. |'mthe
vi ce president of the Rosanond Comrunity Service District.

PRESI DI NG MEMBER DOUG.AS: Thank you. Anyone
el se, elected officials?

What about governnent agencies in the roomor on
t he phone?

It sounds |ike we don't have any gover nnent
agencies on the phone at this tine. |Is the Public Adviser's
Ofice here? Jennifer Jennings fromthe Public Adviser's
Oficeis in the roomwth us.

Very well, "Il turn this over to Hearing Oficer
Celli.

HEARI NG OFFI CER CELLI: Good norning, Chairman
Dougl as and everyone, wel conme back.

So what we have received as of today with regard
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to errata and cormments on the PMPD is that the applicant
filed comments on the PWMPD on August 12, 2010. And | have,
| hope everybody received that. Then | received, staff's
comments were filed yesterday, August 18. And | have sone
extras on the back table there if anybody needs to see them
Ms. Qulesserian, | don't know if you have staff's comments.

M5. GULESSERI AN:  Yes | do, thank you.

HEARI NG OFFI CER CELLI: GCkay. But if anyone needs
there's a couple of extras in the back. Thank you very
much.

CURE, are we correct that CURE has yet to file
comment s?

MS. GULESSERIAN:  That's correct. We will be
filing comments today.

HEARI NG OFFI CER CELLI : | al so have, and put in
the back of the room a draft errata that is very nuch of a
draft, incorporating the conments that have been received.
But I'mnot sure if staff's, because they were received so
| ate, we received themyesterday, so | have the feeling this
is only going to be applicant's comrents in what our

secretary put together today.

So | would like to proceed as usual. W'll start
with Applicant, go to Staff, listen to Intervenor CURE, then
we wll go to public cooment. But we would |ike to hear

fromthe parties on their position with regard to the
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vari ous comments and errata. So with that, applicant,
pl ease.

M5. LUCKHARDT: |'d just like to note that we just
got a copy of what you put out this nobrning so we haven't
had a chance to |ook at that. W filed our conmrents and so
you have our initial comments on the PMPD. W received
staff's comrents yesterday.

|"ve handed out to all of the parties as well as |
believe the Committee a response to staff's proposed changes
to Condition of certification HAZ-2. |In |ooking at what
staff had requested in HAZ-2, which was the inclusion of a
process safety managenent plan. |In our evaluation of HTF
and the constituents which it breaks down to we don't
believe that a process safety managenent plan will be
requi red under the standards that exist at this tinme.

So what we have asked and asked staff to consider,
as well as the other parties, is whether they would be
willing to accept a revision to their proposed | anguage that
instead of "will apply” is "may apply.” That this standard
may apply to the project. And that the project will consult
with Cal-OSHA or the Kern County Environnmental Health
Services Departnment to determne if a process safety
managenent plan is required. And that if one is required it
will be provided but if it is not we will not provide it.

So it's basically if the lawrequires that it be provided

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R PR R R R R R R R
g D W N B O © 0 N o g » W N B O

the project will conply and if not the project will not.

ASSCClI ATE MEMBER BYRON:  Ms. Luckhardt, could you
point us to right docunent and page so we can take a | ook at
it and refresh ourselves with regard to this condition.

M5. LUCKHARDT: Ckay. What |'ve handed out this
nmorning is a docunent that is entitled Beacon -- it's about
four pages in length. It is entitled Beacon Solar, LLC,
Suppl emrental Comments on the Presiding Menber's Prelimnary
-- it should be Proposed Decision regarding Condition of
Certification HAZ-2. We'Ill try and fix that before that
gets filed. Dated August 19th. And it's in response to
what staff filed |ate yesterday. And it should be in -- our
proposed changes to what staff proposed should show up in
red on the docunent.

HEARI NG OFFI CER CELLI: Gkay. Now, | had a chance
to go through your proposed revisions or errata |ast night.

Let nme begin by asking, are there any changes to the
original August 12 proposed changes that you submtted?

MS. LUCKHARDT: No, we don't have additional
changes on our changes.

HEARI NG OFFI CER CELLI: O her than HAZ- 2.

MS. LUCKHARDT: O her than HAZ-2, which was in
response to what staff filed | ast night.

HEARI NG OFFI CER CELLI: Wiich is in addition to.

In other words, it is not changing sonething that is already
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in here.

M5. LUCKHARDT: Right.

HEARI NG OFFI CER CELLI: Ckay.

M5. LUCKHARDT: It is not changing sonething that
is already in here.

HEARI NG OFFI CER CELLI: Let nme go to staff first.
Staff, any comments on Beacon Sol ar's comments on the PMPD?

MR. BABULA: On the process safety nanagenent
plan. W did note on our page 13 of our comrents, this is
where we introduced this, which had been noted in our
prehearing statenent. [It's based on this process safety
managenment Title 8, CCR Section 5189. So in principle we
agree with the applicant's change because the basis of it is
a belief by staff that it is required under this regul ation.

W haven't been able to confirmw th our technical
staff yet on whether they would the applicant's proposed
changes. But | believe in principle that it nakes sense
since the triggering effect is a belief that this section
cited requires it. So if, in fact, OSHA doesn't require it
because it doesn't neet the little summary here of a toxic,
reactive, flammable then it wouldn't nmake sense to require
the applicant to do it.

| propose that we extend possibly the coment
deadline from 3:00 to maybe cl ose of business today at 5:00

so we have time to check with our technical staff. I
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believe Jeff Lesh is going to be here today. Rick Tyler is
out. So we want to be able to run this by staff.

HEARI NG OFFI CER CELLI: | saw Rick Tyler this
nor ni ng.

MR. BABULA: Did you?

HEARI NG OFFI CER CELLI: Yes | did. | just saw him
wal ki ng by here.

MR. BABULA: We'Ill try to chase hi mdown today as
soon as possible to get this sort of sorted out.

HEARI NG OFFI CER CELLI: Thank you.

MR. BABULA: Oher than that | don't have any
ot her comment .

HEARI NG OFFI CER CELLI: Ckay, great. Because |
read -- |I'mlooking at page 13, Waste Managenent. |Is that
what we're tal ki ng about ?

MR. BABULA: Above it. Were it says, Processes.

The little columm that's underlined.

HEARI NG OFFI CER CELLI: Gh, got it. Thank you.

CURE, can we hear your commrents on applicant's
comments, please.

M5. GULESSERI AN: | just received this proposed
change and I'mtrying to | ook it over now.

HEARI NG OFFI CER CELLI: Before you get to that |et
me ask you if you have any conmment on the original set that

came out on August 12?
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M5. GULESSERI AN:  On August 12. W are providing
detail ed comments in a comment letter this afternoon.

Wth respect to the August 12 comments, two areas
that we will address, we are addressing are the verification
for BIO 14 was subsequently changed. And it |ooks like
staff put the correct verification in their comments so we
woul d agree with this changes.

HEARI NG OFFI CER CELLI: So you agree with staff's
proposed verification in staff's --

M5. GULESSERI AN: As the nost, yeah, as their nopst
recently agreed upon verification between staff and the
appl i cant.

HEARI NG OFFI CER CELLI: Ckay.

M5. GULESSERIAN: As in the record. So that 502.

HEARI NG OFFI CER CELLI: Got it. So that's one.
What was the other one?

MS. GULESSERI AN:  Yes. And the other one is,
which 1'd like to address in sonme |arger comments that |
wanted to make today, is the proposal to add nore findings
regardi ng significant inpacts from wastewater treatnent
facilities. W disagree that further findings should be
made.

HEARI NG OFFI CER CELLI: GCkay. That's sort of a
new topic. So what |I'mgoing to do is go through hers --

MS. GULESSERI AN: R ght.
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HEARI NG OFFI CER CELLI: Get through theirs. Then
we'll talk to that.

MS. GULESSERI AN:  Those are all the comments that
| have at this point, thank you.

HEARI NG OFFI CER CELLI: Thank you.

So anything further from applicant?

M5. LUCKHARDT: |'mjust trying to |ocate
specifically where the additional findings are so | can see
whet her we have got a response to that.

HEARI NG OFFI CER CELLI: Wsat as the area,

Ms. Qul esserian that those were related to?

MS. GULESSERI AN: Wi ch one?

HEARI NG OFFI CER CELLI: The added fi ndi ng.

M5. GULESSERI AN:  The applicant wote about that
intheir, in their coment letter. They suggested adding to
the Soil and Water Resources section sone findings on
Bi ol ogi cal Resources, Cultural Resources, Traffic and Land
Use.

MR SOLORIO M. Celli, it's page 17 of the
applicant's conments and it goes into 18.

M5. GULESSERI AN:  Thank you, M. Sol orio.

HEARI NG OFFI CER CELLI: Thank you.

M5. LUCKHARDT: There's a change on page six but
that's a change fromnatural gas to propane, so that's not a

concern.
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HEARI NG OFFI CER CELLI: So this was having to do

with BIO? Not BIO this is on page 309 of the PWPD. (kay.
Let's hold that on the shelf for a mnute and we'll get

back to you on it, okay.

M5. GULESSERI AN:  Thank you

HEARI NG OFFI CER CELLI: Anything further from
applicant on applicant's proposed changes?

M5. LUCKHARDT: No, because you're hol ding
di scussi on on that.

HEARI NG OFFI CER CELLI: Ckay. Staff, let's go to
you with regard to your proposed changes. |If you could kind

of give us the highlights.

MR. BABULA: | think they sort of speak for
thenmselves. | think the majority of themare simlar to
applicant's. | don't really have anything really to add to

this unless there's a specific question of sonething in
ours. And | know it cane in yesterday so you didn't have as
much ti ne.

HEARI NG OFFI CER CELLI: | read them |l ast night.

MR. BABULA: | was here until 10:30 last night.

HEARI NG OFFI CER CELLI: Yes, | understand a | ot of
peopl e were.

| noted as | was reading it that there seened to
be a lot of overlap. Wat I'minterested in knowing is, is

t here anything where you're pretty much opposed to
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11

sonmet hing, where there's a real departure fromwhat the
appl i cant was proposi ng here?

MR. BABULA: W're basically on the sanme page.
It's just to check with Rick on this nbst recent change.

HEARI NG OFFI CER CELLI: Ckay. Applicant, anything
on staff's proposed changes?

MS. LUCKHARDT: You know, in our review of staff's
changes. You have our conments on HAZ-2. W've just done a
gui ck check of the verification | anguage on Bl O 14 and we
don't see a problemw th using staff's verification |anguage
for BIO 14.

HEARI NG OFFI CER CELLI: On your page 147

M5. LUCKHARDT: On staff's page 16, applicant's
page 16. W both propose verification |anguage for
condition of certification Bl O 14.

HEARI NG OFFI CER CELLI: BI O 14.

M5. LUCKHARDT: Right. M. Qulesserian just
poi nted out that the verification |anguage may be slightly
different. W just read staff's verification |anguage and
we're fine with using verification | anguage for BIO 14, we
don't have an objection to that. So that's fine, you can
pull it fromthere to add a verification

Qur only other coment on staff's conments was the
HAZ- 2 question that we provided in redline.

So that's our comments on staff.
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12

HEARI NG OFFI CER CELLI: Thank you. CURE, pl ease,
on staff's proposed changes. WM. CGulesserian, if you have
any coments.

M5. GULESSERI AN:. On staff's proposed changes,
don't have any general conments right now for their changes.

HEARI NG OFFI CER CELLI: Thank you. Anything
further fromstaff with regard -- other than the pending
resol ution of HAZ-2, anything further fromstaff on your
proposed changes?

MR. BABULA: | do have one.

HEARI NG OFFI CER CELLI: Ckay.

MR. BABULA: | do have one slight change on, let's
see, what am| looking at. This would be applicant's page
16, which is this BIO22. The verification. W'd like to
add, besides informng us that they want to use the in-lieu
process, also to provide a copy of like the check or any
noney, sone indication in the verification that they should
provide us with a copy of the noney that was transmtted for
the in-lieu.

HEARI NG OFFI CER CELLI: To the CPM ki nd of thing?

MR. BABULA: Right.

HEARI NG OFFI CER CELLI: GCkay. So page 16 of
applicant's --

M5. GULESSERI AN CURE will also be providing just

sonme clarification | anguage for that new condition, BIO 22.
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HEARI NG OFFI CER CELLI: Any opposition to Bl O 22?

M5. GULESSERI AN:  Not in principle but sone
clarifying | anguage. Just a few words to make it, to nmake
sure it's consistent with Senate Bill X8-34.

M5. LUCKHARDT: Do you have that | anguage here?

M5. GULESSERIAN: | do. It is in the latter half
of BIO22. The part where it starts, to the extent. The
way it was witten by the applicant. "To the extent the in-
lieu fee provision is found by the Comm ssion to be ..." W
woul d propose that we nmake that the sanme | anguage as is in
the verification that's referred to as the project's in-lieu
fee proposal. So it would say, "To the extent the project's
in-lieu fee proposal is found by the Comm ssion to be
conpliant with CEQA and CESA." And then in the verification
we woul d ask to add | anguage regarding notification to the
Comm ssion and all parties that it is seeking a new
determ nati on

MS. LUCKHARDT: It would be unusual that a
verification and a condition of certification would require
notification to all parties. That's something that doesn't
appear in any other condition in the entire PMPD. So just
at first blush we would be concerned about that condition
requiring notice to all parties because it is not required
in any other condition in the PMPD

MS. GULESSERI AN:  There are --
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HEARI NG OFFI CER CELLI: Let me ask you this. Dd
you nake these points in your witten comrents?

MS. GULESSERI AN:  Yes.

HEARI NG OFFI CER CELLI: Ckay.

M5. GULESSERIAN: So that it's clear that you have
t he | anguage that we're proposing. This condition is also
different than every other condition in the PMPD because the
actual condition requires the Conm ssion to make a finding.

It's a late addition of a new mtigation neasure regarding

a future in-lieu fee program And as the applicant wote
it, it'"s to the extent that the in-lieu fee provision is
found by the Comm ssion to be consistent. So since it's
different than every other condition that's why, you know,
asking the Commi ssion to nake a decision on the in-lieu fee
proposal opens the door to having invol verrent of the public.

HEARI NG OFFI CER CELLI: It's interesting because
the Conm ssion has to make a finding that the project is in
conpliance with all LORS. So |I'mjust wondering whet her
this | anguage i s redundant anyway because we have to make
such a finding. |In other words, you' re saying, if found the
Comm ssion to be in conpliance with CEQA and CESA
requirenents. Well, if there were a finding to the contrary
we couldn't even proceed with that.

M5. GULESSERI AN:  Well generally then we woul d

object to a new condition regarding an in-lieu fee proposal
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because there's nothing in the record about this issue
what soever .

HEARI NG OFFI CER CELLI: But the point is, if you
take a step back and | ook at the big picture, what we're
interested inis, is this inpact mtigated. And this is now
a potential alternative nmeans of mtigation.

M5. GULESSERIAN:  And this --

HEARI NG OFFI CER CELLI: And, you know. So that's
the big picture. That's really all the Cormttee cares
about is, is there a mtigation for the inpact? This
provi des a possibility for another means of mtigating.

It's an alternative, right?

MR. BABULA: But one thing too is the Senate Bil
does in itself say that that nmeets CESA requirenents, the
in-lieu program And BIO 11 actually has a | ot of elenents
already in the record that have, that are simlar to in-lieu
fee prograns. If you look at BIO 11 it discusses issues
such as third parties acquiring and the funding to a third
party or to Fish and Gane to acquire the land. Ability to
aggregate nonies with other things to get |arger blocks of
land. Stuff like that is already in the record and al ready
in a existing condition.

| nmean, Staff's perspective is BIO22 isn't really
necessary because it's already kind of conceived in BIO 11

inthat if it's an available mtigation conponent that it's
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al ready been determ ned outside of this process to be
sufficient, it'll work. But that |anguage, | don't have a
probl em wi th what CURE proposed with the proposal as opposed
to a provision. | agree with the applicant though that the
conditions aren't -- there's nothing in any condition | have
ever seen that requires it going to parties.

HEARI NG OFFI CER CELLI: W have notice provisions
in everything that we do. But what I'd |ike to do, parties,
is go off the record for a nonent. So we will go off the
record for just a nonent.

(OFf the record at 10:26 a.m)

(On the record at 10:36 a.m)

HEARI NG OFFI CER CELLI: Wl cone back. Thank you,
t hank you for indul gi ng us.

Hell o, M. Lesh, wel cone back to Beacon.

The Conmmi ttee di scussed Bl O-22 as proposed by the
applicant on page 16 of applicant's proposed changes to the
PMPD and the Conmittee has concerns. And |'m addressing
t hese conmments right now to the applicant because the
Comm ttee has sone concerns. There's unusual | anguage
proposed by the applicant that the Comm ssion needs to nake
a finding whether this new code section 2069 and 2099 of
Fish and Gane would be in conpliance with CEQA and CESA.

And we would like, if the applicant would, to create nore of

a record of the background of a request in your proposed

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o o1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

17

Bl O 22, please.

M5. LUCKHARDT: Ckay. You know, in |ooking at
this, just to respond to your initial comment. Wat we
attenpted to do was pull |anguage fromdraft conditions or
conditions that staff had created for other projects, in an
attenpt not to create sonething that was brand new.
Nonet hel ess, based on the discussion that we had today, we
went back and | ooked at Bl O-11. And condition of
certification BIO 11 is the existing condition that requires
the conpensatory mtigation and the standards for that.

HEARI NG OFFI CER CELLI: Excuse ne, what page is
Bl O 117

M5. LUCKHARDT: On page 269 through -- it's a |ong
one. Through 274 of the PMPD.

HEARI NG OFFI CER CELLI: Got it.

M5. LUCKHARDT: And that condition requires CPM
findings and CPM approval of the selection. And so we would
propose having the condition nodified to provide CPMrevi ew
and approval of using the in-lieu fee requirenent as opposed
to Comm ssion findings and determ nati ons.

W al so agree with the comments that staff nade.
This is comng, this request is com ng out of Senate Bil
34. And Senate Bill 34 established an in-lieu fee program
for renewabl e projects in the desert as a way of creating

|arge mtigation areas and an opportunity to provide a
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defined amobunt that would be charged for mtigation and a
specific programthat would in a way enconpass and al | ow
| arge bl ocks of land to be preserved.

Because when you have individual projects doing
individual mtigation strategies -- and that's true,
especially when you | ook at Beacon, which has a relatively
smal | bi ol ogi cal resources inpact, a relatively snal
mtigation requirenent for conpensatory |ands. And the
program established by SB 34 is a programthat will devel op
| arger tracts of land that woul d enhance and neet a | ot of
the requirenments of BIO 11 such as contiguous bl ocks of |and
that are included in the selection criteria of BIO 11 on
page 270.

And Fi sh and Gane has cone out with a draft
interimmtigation strategy that isn't final but it
specifically includes the Beacon project. It's listed as
one of the solar-thermal projects that have been eval uat ed
as part of this program And it describes and shows
| ocati ons proposed or potential locations for acquiring
t hese | ands and has specific or the beginnings of the
criteria that they would use to obtain the |and, the goals,
the mtigation strategies. Portions for inproving the |and.

If there's a way in which that can be done to enhance the
habi tat value of it.

And so what we're responding to is basically a
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change in law that occurred. It was approved by the
Governor on March 22 of 2010 and is now a new | aw that the
project feels would be appropriate to have applicable to
this project as well as the other solar projects that are
under review by this Comm ssion as well as the photovoltaic
projects that are under review by the various other

agenci es, whether it's the Bureau of Land Managenent or

ot herw se.

In evaluating and |l ooking at this the applicant is
not, I would say, wed to the | anguage of BIO-22. W were
attenpting to craft something that was consistent with what
we felt that staff proposed on other projects. Now that may
have evol ved since then. And so the goal of what we were
trying to obtain with the introduction of BIO 22 was to
enabl e Beacon to avail itself of this program which is now
a new state | aw and a new state program

When we | ooked at it in conparison to the
requi renents that are in condition of certification BIO 11
they were very simlar. BIO 11 contenplates off-site
conpensatory mtigation and off-site |land purchase. It
contenplates and requires that the | and sel ected be a
contiguous block of land |located so it's a part of other
| ands that are preserved. |It's not just snall acreage
sitting out by itself. Because the general theory and

understanding for mtigation is that it's better if you can
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have | arger blocks of land. |It's better for the species and
t he habitat.

In fact, that was an issue that we went back and
forth with with staff and staff's expert. And staff's
expert absolutely insisted that the | anguage in BIO 11 1C
remai n, which was, be a contiguous block of land | ocated so
that they result in a contiguous block of protected habitat.

And that is the goal. And we believe will be one of the
things that will be obtained by Senate Bill 34 and the |ands
that are acquired as a result of Senate Bill 34.

And so we -- to our evaluation, based on review of
what is evaluated in this PWD, which is the use of off-site
conpensation |land. That has been eval uated and we believe
that Senate Bill 34's program the in-lieu feel program is
roughly equivalent to the conpensatory mtigation
requi renents that have already been evaluated in the staff
assessnment and included in the Presiding Menber's Proposed
Decision and included as BIO-11. So this is sinply shifting
the | ocation and the nechanismw th which we would obtain
t he conpensatory mtigation | ands.

HEARI NG OFFI CER CELLI: Let me ask you, or maybe |
shoul d direct ny question to staff. M. Luckhardt nentioned
ot her projects. Are you aware of any other projects that
have sone simlar or anal ogous | anguage in their conditions?

MR. BABULA: | think the other projects do. But I
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haven't worked on biology on themso |I'mnot -- Ridgecrest.

MR, SOLORIO Yes, generally | amaware that the
ot her projects, the other solar projects we're processing
now do provide the alternative to utilize this in-lieu fee
mtigation program And | absolutely agree that it's
entirely consistent with BIO 11 and the discussion of third
parties. And the fact that CDFG and the Wldlife Service
are the two resource agencies identified in approving the
lands in BIO 11, they happen to al so be the same agencies
involved in the in-lieu fee program Functionally you have
t he same outcone.

HEARI NG OFFI CER CELLI: Thank you.

MR. BABULA: Also that programtoo, one of the
advant ages, it doesn't elimnate the other conditions.
don't want people to think, oh, they're just going to go
wite a check and ignore everything else. Wat it does is
it allows for this $10 mllion fund to acquire |ands now.
So then as projects conme on-line there's a pool of |and that
they can then buy into and pay back. So all the other
conditions will still be in effect.

As they say, it's sort of changing the nechani sm
of acquiring specific land. As opposed to they thensel ves
going out and finding a piece of land that neets all the
requi renents of BIO 11, there would be a | and bl ock that

Fish and Gane or anot her agency woul d have al ready have
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purchased. Then they coul d say, okay, we want to pay into
that and that will be our |and and requirenment mtigation.

HEARI NG OFFI CER CELLI: Perhaps M. Stein or

M. Busa, | just -- just so you know, Cenesis is being
publ i shed today. | just don't renmenber whether this is in
t here.

MR. STEIN. This is the exact |anguage fromthe
Cenesis project. W had originally actually not wanted the
| anguage in there about the Conmm ssion having to make a CEQA
finding. That was staff's attorney's |anguage. 1In carrying
that over and proposing it for Beacon we just figured that
we woul d take staff's proposed | anguage and bring it over
here. It was not ours.

HEARI NG OFFI CER CELLI: Thank you. 1'Il look into
t hose.

And now I'd like to hear Ms. Cul esserian. You
have been patiently |istening.

M5. GULESSERI AN:  Thank you

HEARI NG OFFI CER CELLI: 1'd like to hear your
comment s.

M5. GULESSERI AN Wth respect to Senate Bill X8-
34. The sole effect of the mtigation action is, which is
sone future plan devel oped as a result of X8-34. The sole
result of that inconplete plan is to relieve the applicant

of directly purchasing lands. It doesn't relieve the
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applicant of its obligation to provide substantial evidence
that its conpensation |lands conply with CEQA or CESA or the
Warren- Al quist Act. It doesn't relieve the Energy

Comm ssion fromany of its obligations.

HEARI NG OFFI CER CELLI: So you --

MS. GULESSERIAN: I n other words, the Conm ssion
still needs to make the findings of whether there's
substantial evidence in the record that the projects, the
Beacon project's in-lieu fee proposal conplies with CEQA and
CESA. There's no evidence in the record regarding this
i ssue what soever in this proceeding.

HEARI NG OFFI CER CELLI: Wuldn't that be nostly a
| egal call?

M5. GULESSERI AN: It is a question of fact whether
the in-lieu fee proposal is satisfying CEQA or CESA. There
is no plan right now that as --

HEARI NG OFFI CER CELLI: 1'd like to hear nore
about that.

MS. GULESSERI AN:  Sur e.

HEARI NG OFFI CER CELLI: You've nentioned the
i nconpl ete pl an.

MS. GULESSERI AN:  Yes.

HEARI NG OFFI CER CELLI: Can you give us a little
record on that, please.

MS. GULESSERI AN:  Sur e. Fromwhat |'mable to
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keep up with, there is currently sone efforts to do a Draft
InterimMtigation Plan to try and set forth a program of
identifying |lands that woul d conpensate for the inpacts, the
curmul ative inpacts of all of these solar projects. There's
no evidence -- first of all the Draft InterimMtigation
Plan isn't in the record for this proceeding.

HEARI NG OFFI CER CELLI: What stage is that at? 1Is
this a regul ation?

M5. GULESSERI AN: What stage? It's not a
regulation, it's not proposed as a regulation, it's not
proposed as a guideline. It is called a Draft Interim
Mtigation Plan. There is no process by which there is a
required public conment period. There is no process for
responding to comments on the Draft InterimMtigation Plan.

HEARI NG OFFI CER CELLI: So what woul d you
characterize --

MS. GULESSERIAN:  There is also --

HEARI NG OFFI CER CELLI: Is this a policy within
COFG? | nean, what is it?

M5. GULESSERI AN: | don't frankly know what it is
and I"'mwaiting to find out whether the California
Department of Fish and Gane and the California Energy
Comm ssi on and ot her agencies that reply on it are going to
go through sonme sort of process for conplying with CEQA and

CESA with respect to the plan.
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At this point all of the notices, which | have
reviewed regarding the plan -- actually there haven't been
any. You learn about it if you asked to be on a service
list. Several environmental groups, various interest
groups, many specific renewabl e energy conpani es have
submtted conmments on the Draft InterimMtigation Plan.

The comments are -- they' re opposed. There's
several wi nd conpanies that are opposed to the Draft Interim
Mtigation Plan as identifying |ands that are not suitable
as conpensation. Several environnmental groups have
submitted --this is very general --have submtted comments on
the Draft InterimMtigation Plan that's wought with
problens. At this point it is, | suppose, sone sort of
wor ki ng docunent .

We have no indication that it's been -- of what
the process is going to be here on out. And so far there
hasn't been any environnental review process for that plan
under CEQA.

HEARI NG OFFI CER CELLI: Is that what you had in
m nd, though? | don't nean to put words in your nouth. M
not es show that you had a concern with the |anguage about --
oh, you were tal king about having sone sort of a notice
| anguage in the proposed condition.

M5. GULESSERI AN Right. 1t would sort of be |ike

a nodification to the conditions. Were if they decided to

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

26

conme back with sonmething different then they would notify
the parties that were involved in this proceeding. That's
what | thought | was reading fromthe applicant's proposal
because that's what the | anguage actually says.

But that nakes sense because this process that's
going on to try and find, try and create a program is not
done and there's no indication that there is going to be an
environnmental review process. So it's a decision on whether
there is an environnental review process on that plan or if
it's going to be done on a project by project basis.

At this point since we don't know, and this
proceedi ng has not gone through that environnmental review
process, the | anguage proposed by CURE woul d at | east
preserve the opportunity to either do it here or perhaps the
state is going to do it there. Not really sure.

HEARI NG OFFI CER CELLI: But it m ght be premature.

And what |'mthinking and I'mwondering and I'l1 just put
this out to the parties is, if the Commttee just did not
adopt this proposed BIO 22 then the parties would be back in
the sane situation they were initially, which is, they would
have to go find a conpensation | and.

| wonder if there is any comment on that? First
wi th the applicant.

MR. STEIN. | guess the state and a |lot of parties

went through a great trouble to create SB 34 for the very
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reason, for these ARRA projects, to cone up with sonething
better than just pieceneal mtigation. [|'mkind of
surprised that CURE is opposing this because it's actually a
much better solution for mtigation. |It's all the sane
agenci es involved, and as M. Solorio pointed out, has a |ot
of the same criteria. It has the benefit of allow ng for
mtigation land to be done in a nore | andscape |evel.

HEARI NG OFFI CER CELLI: Just the verification.
One of the concerns | have with this verification is it has
no "by when" provision. In other words there is no "before
construction” or "30 days" or "90 days" or anything |ike
that. Wen was this election supposed to take pl ace?

M5. LUCKHARDT: And if you make it consistent with
Bl O 11, which would be --

THE REPORTER: Your mc, please, your mc.

M5. LUCKHARDT: Sorry. |I'mtrying to keep them
off in the previous, can't have too nmany mcs on.

HEARI NG OFFI CER CELLI: This is the new, updated
Heari ng Room B.

MS. LUCKHARDT: The new, updated hearing room W
can all |eave our mcs on?

HEARI NG OFFI CER CELLI: Yes, | think we can.

M5. LUCKHARDT: Ch, fabul ous. Ckay.

You know, I'mtrying to go back to BIO 11 and the

requi renents there as far as the timng.
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HEARI NG OFFI CER CELLI: Well there's an endownent
fund prior to construction-rel ated ground di sturbance.

M5. LUCKHARDT: Yeah. So easily the funding could
t ake pl ace before whatever that was, construction ground
di sturbance or whatever --

HEARI NG OFFI CER CELLI: Excuse nme one second.

Rick Tyler just went wal king out there if you wanted to go

grab him I'msorry. M. Qulesserian's point --
M5. LUCKHARDT: | nean, that sane | anguage coul d
apply to this. | mean, the difficulty we're dealing with is

that this is a new | aw that provides a new program And we
understand that all of the details are not, have not been
finalized at this point intime. M guess is that that may
be why staff counsel in the other proceeding left in a
Comm ssion determ nation as opposed to a CPM det erm nati on.
So it's not that we're saying that we can't accept
that. It's just it is different and unusual. W can add
timng to the verification. | could generally assune that
the timng would be that you would fund prior to
construction. That's typically what is required of al
mtigation requirenents before you go to construction so |
don't think there is a problemw th funding prior to
construction and paying into the in-lieu program So |
think that things like timng of funding we can lift from

BIO 11 and that can be added and we woul dn't have any kind
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of objection to that.
HEARI NG OFFI CER CELLI: Wuld it be fatal to the

project to go by way of an anmendnent |ater maybe as things

gel with AB 34 (sic). I'msorry, SB.
MR SOLORIO | would like to just nake a
suggestion here or coment, if you will. As it is right now

BIO-22 is an either/or, either they can acquire the |lands on
their owm or there is another door |left open for them And
presumably that is once the programis established, once the
InterimDraft Mtigation Plan becones a final mtigation

pl an, which then legitimzes, if you will for lack of a
better word, the whole SBX-34 intent, if you will. It's
just an inplenmentation mechanismto acquire the |ands.

| don't understand it as purporting to be the CEQA
review for the projects. 1In fact, | understand the
mtigation strategy is to incorporate and adopt the
mtigation | and requirenments fromthe decision docunents of
the respective projects that want to use the program And
as Jane points out, Beacon is identified in there.

So in other words, if they use the program if it
was established with a final docunent, a final mtigation
strategy, and the applicant chose to use it, they would
obvi ously need to nake sure that it adopted the
characteristics for the |lands as described in here, which

nore than likely are going to be the same, contiguous to
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ot her, you know, offset areas, et cetera.

It doesn't seemto ne to be nutually exclusive and
| don't think the Comm ssion needs to make findings that in
fact the interimdraft strategy is adequate under CEQA. |
think it's kind of out of place.

MR. BABULA: Yeah, | would agree. | don't even
think that this bill is intended to have any real project-
specific mtigation. Wat it's going to do is |ook at --
like for exanple if we in our docunent here had said, you
have to acquire |and that has a 10,000 foot nmountain on it
and that |and wasn't acquired as part of 34, they wouldn't
be able to go and use it because it doesn't neet the
mtigation requirenents in our docunent.

Now because the goal of 34 is habitat for
tortoises and different things and that's what we have in
here and it's the sane agencies that hel ped devel op the
mtigation we have in here, presumably the |ands acquired as
part of 34 will, there will be anple land for themto be
able to say, okay, we'll pay intoit. It has |lands that
nmeet the needs of the specific conditions of certification
in this docunent.

So ny understanding is this is really just
anot her, as Eric pointed out, an alternative if it's up and
running in time. BIO 11 has a whole bunch of timng

mechani snms in there. If it happens to fit into this and its
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up and running and its there they could pay into it and it's
got the land that neets are what our conditions are then
they're good to go. |If not they'll have to acquire it on
their owmm. And again, we're not tal king about, this isn't

i ke sone of these other projects where we're tal king about
5,000 acres of land, this is a much smaller plot of |and.

M5. LUCKHARDT: | nean, we're tal king about 115
acres of land in this instance so it's not a |ot by
conparison. And the whole reason that we brought it up at
this point was to avoid the need to file an anendnment and go
t hrough t he whol e anendnent process. You know, if there is
no other way to do it obviously that's an option. But it
seened to nake sense since the bill was out that we bring it
up at this point and at | east consider whether it can be
added as a mtigation alternative to the conpensation, The
i ndi vi dual conpensation that is contenplated in Bl O 11.

PRESI DI NG MEMBER DOUG.AS: There is one anbiguity
that 1'mtrying to understand in terns of what |I'm hearing
fromthe staff and applicant. The ARRA mitigation program
-- the in-lieu fee program excuse nme, would obviously have
a set anount per acre price that participants in that
program woul d pay for their mtigation and so it would not
be -- so there is a distinction there if you want, if you go
into using that program You would pay a certain anount per

acre. And that's potentially a little different than what |
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m ght be hearing fromstaff and |"mtrying to understand
exactly what the staff is saying in terms of this just being
anot her mechanismto neet the new mtigation requirenment in
Beacon.

MR SOLORIO | think you're referring to what
they're calling the deposit docunent, which in that program
devel opnent basically identifies the price per acre of the
lands. And | would assune, | nean, when the Conmttee
reviews or refers to BIO- 11 1-A through H, that |ays out the
criteria for the lands. You know, provide noderate to good
qual ity habitat, Mjave G ound Squirrel, contiguous bl ock of
land. They're very straightforward and I think easily --
not unachieveable. | can't inmagine that this in-lieu fee
program has not already nmade this the siting criteria for
their |ands.

But you are correct fromwhat | understand. There
is going to be a price per acre for Desert Tortoise habitat,
Moj ave Ground Squirrel habitat. It rmay be overlapping, it
may not be. The applicant is still subject to hang that
mtigation cost, whatever it is.

PRESI DI NG MEMBER DOUGLAS: So what |'masking is,
are you confident that the price per acre in the plan wll
be sufficient to acquire |land of sufficient quality to
mtigate the inpacts of the project?

MR. SOLORI O From what | understand, and |'m sure
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t he applicant can speak to this also, that's what's being
debated right now in that working group is exactly how much
the agencies re going to be able to charge the devel opers
and whether or not they're going to be able to | eave the
door open and cone back for nore noney if it's insufficient
to acquire land for each project. You want to speak to that
at all?

MR. STEIN. Actually I was just going to say that
very thing. | nean, SB 34 is set out to require the
agencies to ensure that the dollar anobunts are sufficient to
i npl enent the mtigation. So that's just part and parcel to
SB 34 is an in-lieu fee program designed to fund the
mtigation.

MR. SOLORIO There's two conponents to the
funding. One where the SBX-34 can use NFW as the
i npl enentation armor it can use another NGO |i ke Desert
Tortoi se Preserve Council, for instance, to acquire the
ands. |'mnot sure which one it is but | believe it's NFW
t hough where there's a five percent cap. Once they ask for
the deposit they can only go back for five percent nore.

But what | understand is the other agencies are discussing
nowis it's basically an open door, they can cone back for
as nuch as they need. That's what is being negoti at ed.

But, you know, it's a business decision that I'msure wll

be, you know, well vetted.
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PRESI DI NG MEMBER DOUGLAS: | amgenerally famliar
with the interimmtigation programand |'ve got a copy of
the draft upstairs on ny desk and so I'mrelatively famliar
with it. And | strongly support the goals of the program
which is to make sure that mitigation is as effective as
possi bl e by consolidating it, by focusing it on critical
corridors, key conservation areas and with the gui dance of
t he agenci es that have the nobst expertise in doing that. So
|"mboth famliar with and strongly supportive of the
program

The question that this is raising for nme is the
right way of bringing that programinto our process, given
the fact that it's currently just draft. And given the fact
that we are noving, noving quickly, and the fact that it
isn't currently in our record. So this is just raising
i ssues of law and issues of fact. So we'll have to think
about how to deal with it. And we are very interested in
your input for how you think we can deal with it.

HEARI NG OFFI CER CELLI: | also wanted to ask a
guestion. Eric Solorio had nentioned basically a possible
| anguage t hat says sonmething to effect of, if we put in BIO
22 as it stands right now sonething that says, pending or
dependent upon the confirmation of this plan, this
i npl enentation plan that Ms. QGul esserian described then

woul d that, | mean basically what I'msaying is, you know,
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you have, apparently, this inconplete docunent or this
i nconpl ete process that's out there.

But do we have to wait around for this process to
conplete itself or can we create | anguage that says, when
this, as this process conpletes itself and when it does then
if all of these conditions are present then this is an
option that they could avail thenselves of.

MR. SOLORIO Yeah, that's precisely the point |
was making. | nean, the first sentence of BIO21 is, the
proj ect owner may choose.

" msure they, as prudent business people, they
woul dn't choose to use a programthat wasn't finalized yet.

ASSOCI ATE MEMBER BYRON: Did you nean Bl O 22?

MR SOLORIO Yes. I'msorry. That --

HEARI NG OFFI CER CELLI: But the | anguage that you
said was sonething to the effect of the confirmation, I
don't even know how to speak to this.

But the confirmation of the inplenentation plan or
subject to or sonething like that. | can't remenber now.

MR SOLORIO In terns of, yeah, | think you were
tal ki ng about you could add | anguage in there, you know, if
you want to go belt and suspenders in ternms of making sure
the inplenmentation plan for this particular project that's
tied also to a deposit docunment, in fact, incorporates,

mean, you could even copy and paste the mtigation | and
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criteria out of Bl O 11 which describes this is what the
| andscape is going to | ook |ike.

HEARI NG OFFI CER CELLI: Yeah, | think you can
i ncorporate that by reference.

Wat |'mtrying to cover, | just want to cover the
fact that you' ve got an inchoate plan out there.

M5. GULESSERI AN:  May | nake sone suggestions?

HEARI NG OFFI CER CELLI: Yes.

M5. GULESSERIAN:  And | al so wanted to address
si nce Comm ssi oner Dougl as recognized that it's a question
of fact, a few factual points that the applicant and staff.

| just want to provide my perspective on those
facts.

And first of all, CURE does not oppose, as the
appl i cant suggested, the use of a potential plan under SB
X8-34. W support it, that Senate bill and believe in its
goal of trying to target large swaths of land in order to
provi de conpensation for the |loss of Iands fromthese
proj ects.

So that said, the correcting questions of fact,
the Draft InterimMtigation Plan does reference the Beacon
Project but it is not correct.

It's inconplete. It's outdated. It doesn't have
the mtigation that the Comrission is ultimtely proposing

to require for the project.
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So, you know they've put in names of projects.
But it's not an accurate docunent yet.

So to say that it's doing that analysis of the
Beacon Project and including it is not factually correct.

Second, there's no, the applicant stated that the
Draft InterimMtigation Plan will be --

PRESI DI NG MEMBER DOUGLAS: Actually, let nme, I'm
sorry Tanya --

MS. GULESSERI AN:  Yes.

PRESI DI NG MEMBER DOUGLAS: -- let nme just ask you
a question on that point.

MS. GULESSERI AN:  Yes.

PRESI DI NG MEMBER DOUGLAS: M understanding is
that the docunment was not so much required to anal yze the
Beacon project, in fact, not at all.

M5. GULESSERI AN:  Right.

PRESI DI NG MEMBER DOUGLAS: It was required to, DFG
was required to determ ne whether these projects were
i nconsistent with a future NCCP or future conservation plan
for the area.

They | ooked at a very different |evel analysis
that you woul d need to nake that kind of finding as opposed
to a full analysis of a project.

M5. GULESSERI AN: That's true. 1It's not analyzing

t he Beacon Project. And that's why we shouldn't rely on it
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to do the analysis for the Beacon Project.

M, ny --

PRESI DI NG MEMBER DOUGLAS: But we're anal yzing the
Beacon Proj ect.

M5. GULESSERI AN:  Right.

PRESI DI NG MEMBER DOUGAS: And so that document is
about mtigation or conservation of species. Mtigation but
in the context of, what is the best way to, what is the best
way to focus mtigation to achieve the maxi mum to achi eve
good conservation?

M5. GULESSERIAN:  Uh-hum | think that | was
responding to the applicant's suggestion that the mtigation
pl an addresses Beacon.

And ny response to that fact is that is doesn't
even include all of the mtigation that the Comm ssion is
requiring in its PWMPD

So to say that, for exanple, the Beacon Project is
i mpacting, you know, 2,012 acres when the PMPD says it's
i npacting nore you have a discrepancy in the facts.

PRESI DI NG MEMBER DOUG.AS: | understand that.

"1l just say | don't think that particular one is relevant.

M5. GULESSERI AN: Ckay. Another thing I'd like to
point out is that |I disagree with the applicant that the
Draft InterimMtigation Plan or the final one that wll

ultimately be produced will necessarily have conpensation
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that is roughly equivalent to BIO 11.

| agree with the point that you made that it's ny
understanding that the programis going to have a set anopunt
per acre. That's what it's going to be. |It's going to be a
set anobunt per acre that a participant can pay to relieve it
of its obligations to buy the conpensation | and.

So | don't agree that if our, if the Beacon
deci sions conditions BI O 11 says you need to buy a nountain
and there in-lieu fee proposal isn't buying a nountain but
that's going to mean that BI O 11 doesn't apply, | don't
agree with that.

Because it's ny understandi ng that the purpose of
the programis to avoid maki ng those determ nations and j ust
to allow the fee to be paid.

ASSCClI ATE MEMBER BYRON: Wi | e you' re thinking,
Madane Chair, there's a little bit of mscharacterization,

think, going on as to regards to what this proposed plan

does. It's ny understanding, | nean, we have a law in
pl ace. They're working on the plan. It's an interim
docunent. It's playing catch up with the facts of all these

cases. That doesn't mmke it inaccurate as Ms. Qul esserian
i ndi cates.

" m nmuch nore interested rather than the | ega
aspects of all of this, if this plan, indeed, benefits

Californians, and indeed, sets aside land and mtigates the
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i mpacts of this and other cases then we should be very
interested in the potential for its use as mtigation in
this project and all our projects.

And that's, as a nenber on this and other cases,
what I'mcertainly interested in.

PRESI DI NG MEMBER DOUGLAS: | agree with you,

Comm ssioner. | want to say that the reference | nmade to
guestions of fact is the fact that we don't know what's in
the final plan and that's the issue.

So given that we don't know the full form of what
m ght change between the draft and the final plan and we
don't know exactly when the plan would be finalized.

The question that that raises for ne is how do we
use that plan at this point sitting here today with where we
are in our process.

M5. GULESSERI AN: | have a suggestion. | only
have three words that change fromthe applicant's proposal.

| nmean, we do not, we're not opposing outright the
inclusion of a condition.

So we had proposed to the extent that the
project's in-lieu fee proposal is found by the Conm ssion to
be in conpliance with CEQA and CESA requirenments would could
al so add, or to the extent that the Conm ssion, you know,
makes a determ nation that the, some future plan conplies

with CEQA or CESA.
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| nmean, we don't know what the process is going to
be at this point but we can | eave the doors open for at sone
point the Commission is going to make a determ nation on
whet her either this project or that plan conplies with CEQA
and CESA.

HEARI NG OFFI CER CELLI: So your |anguage was, to
the extent the project's in-lieu fee provision --

M5. GULESSERI AN:  Proposal .

HEARI NG OFFI CER CELLI: -- proposal. And then the
rest of the |anguage remains the same?

M5. GULESSERI AN:  Uh- hum

HEARI NG OFFI CER CELLI: GCkay. Any further
guestions Chai r man?

PRESI DI NG MEMBER DOUGLAS: No.

HEARI NG OFFI CER CELLI: On BI O 22 or Conmi ssioner
Byr on.

ASSCCI ATE MEMBER BYRON:  Just in case | wasn't
clear, 1'd very nuch like to nake sure that the possibility
of this provision for the use of in-lieu fee mtigation is
included for this and all other projects, if indeed, we can
do that in the decision then that would be ny preference.

HEARI NG OFFI CER CELLI: Thank you. Anything
further from CURE on this point?

M5. GULESSERI AN:  No, thank you

HEARI NG OFFI CER CELLI: Applicant?
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M5. LUCKHARDT: |I'mnot really sure if we have
anything further. | don't think we have anything further at
this time although I do think it would be helpful if the
Comm ssion at sone point nmade a general determ nation on the
mtigation strategy.

HEARI NG OFFI CER CELLI: Now our comment period is
open until three o' clock today. And it's 11:16 by this
cl ock.

And it mght be useful if the parties could,
per haps, cone up with sonme sort of |anguage that sort of
reflects these discussions, that tal ks about and accounts
for the unsettled nature of the inplenentation plan in such
a way that we could craft a condition that accounts for that
and creates a performance standard. That woul d be a
suggesti on.

MR SOLORIO | would just like to note that the
fact that the interimstrategy is being devel oped shoul dn't
prohibit the Comm ssion fromincluding it as an option.

If that were the case then all these projects
woul d not get the benefit that was intended by SBX 34.

And a quick comment regarding the per acre fee,

t hat al so includes the transactional costs, the enhancenent
costs and the endownent. So it is a conprehensive fee that
woul d acconplish the exact same thing that BIO 11 is

attenpting to acconpli sh.
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HEARI NG OFFI CER CELLI: Very clear. Were we're
at is with CURE now, CURE's comments on the PMPD

MR. BABULA: Wbuld you like us to just dispose of
t his Hazardous-2 now that Jeff entered the --

HEARI NG OFFI CER CELLI: OCh, let's do that if you
don't mnd, Ms. Qulesserian. |I'mgoing to go back to staff
and let themtake care of this HAZVAT-2 issue.

Now | have Beacon. For the record, we have
recei ved Beacon Sol ar's suppl enmental comments just regarding
Hazardous Materials Condition-2, which is a three page
docunent. Have you had a chance to see that?

MR. BABULA: Yeah, we've |ooked at it and we, |'1l]
just let Jeff kind of state staff's view of this.

MR. LESH. Ckay, basically in response --

THE REPORTER: Pl ease identify yourself.

MR LESH GCh. |I'mJeffrey Lesh, L-E-S-H, wth
t he Energy Comm ssi on.

HEARI NG OFFI CER CELLI: No, this isn't a hearing,
it's a conference. But we still expect you to tell the
truth (laughter). This being a conference we'll just |et
you shoot fromthe hip today.

MR. LESH. Basically, we agree with the intent of
t he changes fromthe applicant or find them acceptabl e.

W would like to propose a mnor sinplification of

t he | anguage that they proposed. That being that, there
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bei ng a question of whether PSMis going to be required.

W would say in this proposed condition that the
proj ect owners shall concurrently provide a business plan,
and if required, a process safety nanagenent plan to the
Kern County, et cetera, et cetera.

If required, | nean up here, insert, if required
by the appropriate adm nistering agency.

HEARI NG OFFI CER CELLI: Do we, okay, wait a
second. The project owner shall consult with the
appropriate agency, it's either Cal-C0OSHA or, what is KCEHSD?

MR. LESH. That's the Kern County Environnenta
Heal t h and Services --

HEARI NG OFFI CER CELLI: Ckay, so --

MR LESH -- Environnental Health and Services
Depart nment .

HEARI NG OFFI CER CELLI: -- is that the total
possibilities? It's one or the other?

MR LESH: Yes.

HEARI NG OFFI CER CELLI: In terms of the
appropri ate agency?

MR, LESH: Yes.

HEARI NG OFFI CER CELLI: So we are saying, the
appropriate agency. | could use that sane parenthetical
listing of the two and drop that in there for --

kay, go ahead.
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MR LESH: Yes.

HEARI NG OFFI CER CELLI: So, and if required by
Cal - OSHA or KCEHSD, anything further?

MR. LESH. And then, again, | think, a couple of
lines, about four |ines down, again where it says, and if
requi red, a process safety nanagenent plan.

HEARI NG OFFI CER CELLI: \Were is that?

MR. LESH: |I'm |l ooking at these comments, page two
where it says, PMPD pages 185 --

HEARI NG OFFI CER CELLI: Well, I'min the red
section there --

MR. LESH. Ckay.

MR. BABULA: | think you start at the top with the
first strikeout on the where it, can if you see here, on the
top line. HAZ-2, the project owner shall concurrently, he's
up here first.

HEARI NG OFFI CER CELLI: On, okay.

MR. LESH. The actual condition |anguage.

HEARI NG OFFI CER CELLI: The project shal
concurrently provide a business plan to Kern County
Environnental. And after receiving comments fromthe KCEHSD
and the CPMthe project owner shall reflect al
recommendations in the final docunent.

That remai ns as proposed.

MR. BABULA: | think actually the part that they
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crossed out, and a process safety, didn't you have | anguage
that said, and if required?

HEARI NG OFFI CER CELLI: Oh, | see what you're
sayi ng.

MR LESH And then down here, we don't need this.

HEARI NG OFFI CER CELLI: Al right.

MR. BABULA: He's actually crossing out this whole
bottom part and just making the |anguage up here. You want
to --

MR. LESH. Ckay.

MR BABULA: Since this is a --

MR. LESH W're crossing out this part and
instead inserting, before this phrase whenever they say,
process safety manual and will say, if required by the
adm ni steri ng agency.

HEARI NG OFFI CER CELLI: Ckay.

MR. LESH. And then the sanme thing here, if
required.

HEARI NG OFFI CER CELLI: And to this period there
and the rest of it --

MR LESH:. Yeah.

HEARI NG OFFI CER CELLI: -- okay, thank you. I'm
just going to clarify the record if I can. On page two of
the applicant's proposed plan --

MR. BABULA: Can we show Tanya that? Can you show
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her your narks.

HEARI NG OFFI CER CELLI: Oh, perfect.

M5. GULESSERI AN:  Thank you

HEARI NG OFFI CER CELLI: There's, the sentence
begi nni ng PMPD, pp. 185 through 186, HAZMAT or HAZ-2, the
proposal is to keep the | anguage that's, the existing
| anguage, and not include the added | anguage that staff put
ininits entirety.

In other words, to take everything from in
addition the project owner shall to CPM for approval cones
out. And then, after the, provide a business plan comma, if
required, so about up to the first sentence, the project
owner shall concurrently provide a business plan comm, and
if required by --

MR. LESH. Yeah, by the two agenci es.

HEARI NG OFFI CER CELLI: -- by the two agencies a
PSMP to the Kern County Environnental Health Services
Departnment. The rest of the sentence remains the sane
except that the stricken | anguage and, process safety
managenent plan would --

MR LESH Wuld, to remain --

HEARI NG OFFI CER CELLI: -- cones back.

MR. LESH. -- right before it we say, if required.

HEARI NG OFFI CER CELLI: Again, and again, if

required. 1Is that clear to everyone applicant?
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M5. LUCKHARDT: | think the --

THE REPORTER:. M c pl ease.

M5. LUCKHARDT: Are you also planning to make a
simlar change to the verification?

MR LESH: Yes.

MS. LUCKHARDT: So that the verification, the
additional red line at the bottomof the verification would
go out then and then where the red line of, and process
saf ety managenent plan has been stricken out, it would
instead read, and if required, a process safety managenent
pl an?

MR LESH: | agree.

HEARI NG OFFI CER CELLI: What about the remaining
| anguage in the verification, the added | anguage after, CPM
for approval.

MR. LESH. Yeah, we're okay with that.

HEARI NG OFFI CER CELLI: That renains.

MR LESH: Yeah.

HEARI NG OFFI CER CELLI: Ckay.

MR. BABULA: Wuld you like us to put that in
those, submit it in witing or do you have it enough that
you' re okay?

HEARI NG OFFI CER CELLI: | would like to submt a
cl ean copy, if you would, to Katherine N cholls and nyself.

MR. BABULA: Ckay.
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HEARI NG OFFI CER CELLI: Today, so we can get that
put in. Thank you for that clarification. Thank you both
for being here today.

So we're back with, if that's everything on the
HAZ-2 which | believe it is. So we're with CURE s comments.

So we've tackl ed your concerns with regard to BI O
22 and, | believe, in BIO11. And anything further from
CURE with regard to comments on the PMPD?

M5. GULESSERI AN:  Yes, thank you.

HEARI NG OFFI CER CELLI: Pl ease.

M5. GULESSERI AN:  Thank you for the opportunity to
comment on the PMPD today. |It's clear that the Commttee
desires to nove forward with approving the Beacon Sol ar
Power Pl ant.

W' ve reviewed the PMPD very thoroughly and spent
a lot of time preparing comments that are being filed today
wi th corrections throughout the docunent including things
that need to be corrected like CURE' s final exhibit list is
m ssi ng, sone exhibits.

But that's just one exanple. W respectfully
request that you | ook at the conmments in detail and correct
errors so that we can have an accurate representation of
CURE' s positions in this proceeding.

VWhat 1'd like to talk to you about here is one of

our main comments woul d be that the docunent requires sone
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corrections so it's at |least legally consistent and doesn't
set a bad precedent for future siting cases.

The PMPD concl udes that the wastewater treatnent
facilities are not part of the project and need not be
considered in the environnental analysis of the project.

| nstead, review of the upgrades will properly be
performed by Rosanond and California City as the appropriate
| ead agenci es under CEQA.

The PMPD s analysis is, at times, very careful to
focus on Beacon's proportional share of the inpacts in order
to conclude that that portion results in a |less than
significant inpact.

However, the PMPD in other parts of the docunent
are, nakes conclusion that both the Beacon Project and,
vaguely, the wastewater treatnment facilities will not result
in, for exanple, growth inducing inpacts.

The conclusion is over broad and is inconsistent
wi th what we understand to be the rationale of the decision
which is to focus on the Beacon Project's portion of those
proposed upgrades.

HEARI NG OFFI CER CELLI: Can you just, do you
happen to have a citation so we can be follow ng al ong
| ooking at it while you' re tal king?

M5. GULESSERI AN:  There's nmany places in the

docunent. | think we can |look at page 11. 1'mgoing to
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tal k about a coupl e of exanpl es.

PRESI DI NG MEMBER DOUGLAS: And Tanya at page 400
are you calling, is everything that you are saying in your
comments called out in your letters as well?

M5. GULESSERI AN:  Yes, very specifically with
hi ghli ghti ng our suggestions on the exact pages where the
| anguage shoul d be stricken and then, perhaps, witten in
Beacon's portion of the proposed facility.

So we don't have conclusions that the facilities
are being anal yzed.

So the comment is that the Commttee should either
anal yze the wastewater treatnent facilities as part of the
project which we believe is required by | aw or not draw
concl usi ons regarding those facilities expansions since to
do so would also violate CEQA' s requirenent.

We provide notice to the public that we're
reachi ng concl usi ons on those expansions now in this
deci si on.

As released it says, we are not review ng the
wastewater treatnment facilities as part of the project.

So instead of concluding that the wastewater
treatment facilities will or will not result in inpacts the
Comm ttee should only concl ude whet her the Beacon Project
will.

The wastewater treatnent facilities expansions,
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the definitions of those projects have not been finalized by
their respective agencies and they remain unidentified in
t he PMPD.

For exanpl e, Rosanond's expansion throughout this
proceedi ng changed fromone existing flowof 1.3 mllion
gallons per day to a 2.0 million gallon per day project and
then at the last evidentiary hearing the testinony of
Rosanond was that it's going to be another half a mllion
gal | ons per day greater, 2.5.

So the record is not clear on what the proposed
expansion is going to be. This is just one exanple of how
those projects, those ultimte expansions are not yet
def i ned.

Specifically because they weren't, well, because
Rosanond said that they are going to be expanding at to
greater than existing flows they, the representative
testified that those |arger projects, and this is a quote,
woul d provide treatnment for all of the existing flow and
roomfor future growh.

So this goes back to the point that if we' re going
toresult ina, if we're going to have concl usi ons that
there are | ess than significant growth inducing inpacts it
means that we need to change those findings with regards to
the entire expansions to just Beacon's portions share.

Now an exanple is on page 400. And it says, the
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PMPD, it says, the proposed upgrade of RCSD Wast ewat er
Treatment Facility is not an expansion of the wastewater
treatment facility's capacity to process incom ng wastewater
and woul d not induce additional population growh.

W wi || propose | anguage specifically in our
| etter that says, the Beacon's portion of the upgrade to
RCSD provi des Beacon with 1400 acre feet per water. That
woul d not i nduce additional population growth. Rather than
just saying that the proposed upgrade, since we don't know
what it is.

Based on this rationale, the PMPD -- we recomend
having the PMPD elim nate one of the bases for a finding
that there is no grow h-inducing inpacts. And that is that
the increased availability of tertiary treated water would
not provide a source of public water to serve additional
custoners. The finding is inconsistent with nearly every
wat er pl anning docunent in the state of California and
docunents in the record for Rosanond that show t hat
developing tertiary treated water is a tool in the water
conservation tool box for reduci ng dependance on groundwat er
and State Water Project water in order to enable future
gr owt h.

| f some | anguage is left in regarding that issue
we propose fixing it to say that the Beacon project's

portion of the upgrades would not provide a source of public
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water to serve additional custoners.

HEARI NG OFFI CER CELLI: And you have that in your
witten coments?

M5. GULESSERI AN Yes we do.

HEARI NG OFFI CER CELLI: Ckay, good.

M5. GULESSERI AN. Wth CURE s changes the PMPD
woul d properly limt its conclusions to be consistent with
its rationale.

| f the changes aren't nade we request that the
PMPD be revised and recirculated with an adequate
description of the proposed project. The Commission is well
aware of the public notice requirenents and the requirenent
to have an accurate, stable, finite project description
necessary to evaluate inpacts and to informthe public about
what the Comm ssion is deciding today.

My second point is what | alluded to earlier and
that is that we urge the Commttee to reject the applicant's
and the staff's proposal to add even nore findings regarding
potentially significant inpacts formthe wastewater
treatment facilities. They can't have it both ways, either
they are being anal yzed or are not.

HEARI NG OFFI CER CELLI: That was in --

M5. GULESSERI AN: I n pages 16 to 17 of the
applicant's conments they propose a nunber of suggestions on

addi ti onal |anguage that should be added to the PWMPD. These
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i nclude findings that the wastewater -- Rosanond wast ewat er
treatnment facility expansion is not expected to
significantly inpact or lower traffic service |evels.
California Cty's and Rosanond' s wastewat er treatnent
expansi ons are not expected to cause significant adverse

i npacts.

The Rosanond expansion will not cause any
significant inpacts to biological resources. There is no
reason to believe any cultural resources will be discovered
during construction of the expanded Rosanond project.

Fugitive dust would be the main quality inpact
from Rosanond' s wastewater treatment facilities. These
i ssues were not analyzed in this proceeding. They go beyond
t he scope of what we understand the PMPD to be limting its
analysis to and we urge the Commttee not to include that
proposed | anguage in the deci sion.

MR. BABULA: Can | ask you a question on that?

HEARI NG OFFI CER CELLI: Wiit, wait, wait. Hang

on.

MR. BABULA: Ckay.

HEARI NG OFFI CER CELLI: I1'mgoing to ask for --
we'll go around.

MR. BABULA: Ckay.

HEARI NG OFFI CER CELLI: | want to hear all of
CURE's points first and then we'll go around.
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M5. GULESSERI AN:  Thank you

HEARI NG OFFI CER CELLI: Just keep a note.

M5. GULESSERI AN:  |'m al nost done. | just wanted
to say that the Comm ssion doesn't need to do it, doesn't
need to make those findings. The Conmmi ssion is finding that
Rosanond and California City are the appropriate |ead
agenci es under CEQA for their projects and we don't need to
tranpl e on the | ocal agencies' decision and statenents that
they are going to conduct environnmental review for these
proj ects.

It is clear the Commttee wants to approve the
projects. W ask that the Conmttee be faithful to CEQA and
the Warren-Al quist Act and to limt its finding to the
Beacon project's portion of the wastewater treatnent
facility upgrades. Thank you for the opportunity to coment
t oday.

HEARI NG OFFI CER CELLI: Thank you. | amgoing to
turn first to applicant. Because | know staff has issues
but you m ght get sone nore as we have di scussi ons.

M5. LUCKHARDT: |'d just like a quick second to
confer because this is the first time -- sorry. This is the
first tinme we have heard, seen or in any way understood what
CURE's comments would be on the PMWD. So if | could take a
few nonents to confer with the fol ks who are here today that

woul d give us an opportunity to get our comrents a little
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t oget her, our responses. As opposed to it entirely on
the fly.

HEARI NG OFFI CER CELLI: You want to go off the
record for a few m nutes?

MS. LUCKHARDT:  Yes.

HEARI NG OFFI CER CELLI: Go ahead, let's do that.

(OFf the record at 11:38 a.m)

(On the record at 11:51 a.m)

HEARI NG OFFI CER CELLI: Just to recap, what we'r
tal king about is where we're at in the process where the
final coments were with CURE, CURE nade their comments.
W're listening to applicant's responses. W're going to
hear staff's responses then we will have public comment an
we w || adjourn.

M5. LUCKHARDT: Ckay.

HEARI NG OFFI CER CELLI: If | may just have a --
we're just going to -- just quickly.

(A short, off the record discussion was held.)

HEARI NG OFFI CER CELLI: Let's just proceed
forward

MS. LUCKHARDT: Ckay. Wth the understanding th
we have not seen CURE's formal witten comments and we're
just replying to what we have heard today in this Commtte
Conf er ence.

I n general Beacon agrees with the position taken
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by the PMPD that the wastewater treatnment projects are going
forward regardl ess of Beacon. Nonethel ess the anal ysis that
is included in the PWPD regarding the potential inpacts of

t hose projects is based upon the reasonably avail abl e
information at this time and the information that has been
devel oped in the record, either in the hearing | believe in
March or the hearing in June in this proceeding. And our
comments that are included -- the additional information
that we include starting -- the description starting on page
16 but include on page 17 of our conments refers back to the
testinmony that was provided in one of those two hearings,
predom nately in the June hearing.

But nonetheless that information is in the record.

CEQA general ly encourages the inclusion of additiona
anal ysis, whether it's required or not, if that analysis can
help to enlighten the inpacts and shows that the agency went
t hrough a reasonabl e eval uati on of those inpacts and
eval uated the information that was reasonably avail abl e at
the tinme.

The information that was provided by both staff
and applicant, the Rosanond Comrunity Services District and
the Gty of California City is additional information on the
potential inpacts that could occur if either of those
projects, either of the wastewater treatnent projects, go

forward. So it seens to us that it would be, that we are
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sinply taking additional information out of the proposed
decision, and potentially the final decision, that would
further informthe public about the potential inpacts of the
expansion of either of those facilities.

Therefore, it is our position that that
information should remain in the decision, if nothing el se
to provide additional information regarding potenti al
curul ative inpacts of other projects that may occur in the
sanme tinme frame or potentially the sane tinme franme as this
proj ect .

HEARI NG OFFI CER CELLI: So CURE s position was
that since there's a finding that those projects are outside
t he whol e of the project, shall we say, of Beacon, that this
addi tional analysis is unnecessary, if |I'mproperly
representing CURE's position. And your position,

Ms. Luckhardt, is that this is necessary |anguage?

M5. LUCKHARDT: | believe that it supports the
findings that are included in the decision and that the
| anguage i nproves the public's understandi ng of potenti al
inmpacts. And | also believe that it is supported by
evi dence that was provided in the hearing and is not, it is
not sonmething that is not supported by evidence.

HEARI NG OFFI CER CELLI: The only thing that cones
tomy mnd as | read this is there's a sentence: "No

cultural resources were discovered during construction of
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the existing facility and ponds and there is no reason to
bel i eve that such resources will be discovered during
construction of the expansion.

Forgive me if | don't renenber everything in
m nute detail but | just don't remenber that in the record.

And your citation as to Exhibit 519, which was what? Was
that the testinony of LalMreaux from RCSD?

M5. LUCKHARDT: It probably is but I don't have
the exhibits nmenorized. | don't know if staff renenbers
what 519 is.

HEARI NG OFFI CER CELLI: And al so, you know,
fugitive dust. | renmenber there was sone discussion in his
comments, in M. LaMreaux's discussion about fugitive dust.

And | just wonder.

M5. LUCKHARDT: Yeah, 519. Exhibit 519 is the
Rosanond Conmunity Services District wastewater treatnent
pl ant conversion to additional tertiary treatnent capacity
t hat was sponsored by staff and received in the March 22nd.

MR. BABULA: Yeah. M. LaMreaux, the information
that he testified to was they woul d be using sone of their
wast ewat er for dust suppression.

HEARI NG OFFI CER CELLI: Ckay.

MR BABULA: So that's --

HEARI NG OFFI CER CELLI: | remenber that part. But

in any event, | don't need to drag this out. | just wanted
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to hear your position in terns of the necessity of the
addi ti onal | anguage.

M5. LUCKHARDT: It is always our concern and we
are al ways nervous about what notives CURE may have in
trying to take information out of the record. So we woul d
ask that the Commttee carefully consider the coments that
CURE may nake in light of a potential appeal.

HEARI NG OFFI CER CELLI: And we have, we have stil
yet to see those comments and so we'll be m ndful of that
|"msure. Anything further from applicant?

MS. LUCKHARDT: Not at this tine.

HEARI NG OFFI CER CELLI: Staff, comments as to
CURE' s comment s?

MR. BABULA: Ckay. Sorry for being late. 1'm
wor ki ng on the Inperial Valley brief, which is due shortly.

VWiile | was witing it | was listening to the Calico
hearing so I'Il probably have the facts m xed up

| think the main thing -- I'mnot exactly clear
why we can't have, CURE indicated you can't have it both
ways. |f the purpose of CEQA is to have an inforned
deci si on- maki ng body and an informed public, including
information that we went ahead and col | ected because CURE
brought up some concern and I went forward and sai d, okay
staff, let's take a ook and try to add to the record. Even

t hough our position was those upgrades are going to happen
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anyway, that's been thoroughly vetted, we went ahead and
said, okay, we're going to -- let's nake the effort, collect
sone additional information.

In order to provide that information at CURE s
request staff took a look at the project. So now that
information is in the record. The decision-nmakers can nmake
a decision and they can say, here's what we used. The
public can | ook at that information and say, okay, the
deci sion was made nd this is the record.

Now if we took it out the decision mght still be
the sane, but fromthe public's perspective, fromthe
perspective of the decision-makers, it's a |larger body of
work to point to and say, the record is this, here's what we
based our decision on. So | don't see why we would need to
take it out, it just seens like it just bolsters. \Were
there is nore information it bolsters the decision.

ASSOCI ATE MEMBER BYRON: M. Celli, if | may nmake
a brief comment.

HEARI NG OFFI CER CELLI: Yes.

ASSCCI ATE MEMBER BYRON: | found Ms. GQul esserian's
comments to be very constructive. | think it's incunbent
upon us to ook at this additional |anguage as to whet her or
not indeed it is reflected in the record before we put it
in. Thank you.

M5. GULESSERIAN. And I'd like to just clarify.
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HEARI NG OFFI CER CELLI: Pl ease.

M5. GULESSERI AN:  That it is not just unnecessary
to include the | anguage but it is not permtted under CEQA.

The PMPD notifies the public that those aspects of the

proj ect are not being analyzed and will be analyzed by ot her
agencies. So to analyze and reach concl usions regarding
their inmpacts now would violate CEQA's public notice
requirenents.

And then regarding the evidence in the record so
that we're clear. | put in our witten comments the
substantial evidence that we have also put into the record
regardi ng those wastewater treatnent facilities' potentially
significant inpacts, including the WIldlife Agency's
identification of bio-resources on those sites. The air
permts fromthe air district. And it remains unresol ved
after the |l ast hearing of what the inpacts are going to be
fromthose wastewater treatnent facilities.

So those are three different reasons why | think
it's reasonable for the PMPD to reach the conclusion that it
reached by narrowy finding that the Beacon's portion of
t hose projects, those that have agreed to provide 1,400 acre
feet of water per year to this project would not result in
significant inpacts. So we support the reasonable
concl usi on of the PMPD

HEARI NG OFFI CER CELLI: Thank you for that
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clarification.

M5. GULESSERI AN:  Thank you

ASSCCI ATE MEMBER BYRON:  And | just wanted to add
one nore thing. W look forward to your witten conments.
Hope we provide enough tinme for you this afternoon to
conpl ete them

M5. GULESSERI AN:  Thank you

MR SOLORIO If I can nmake a qui ck comrent ?

HEARI NG OFFI CER CELLI: Pl ease.

MR SOLORIO | amnot entirely clear on CURE S
position because | have heard in previous hearings, and |
think I"'mhearing it now, that it appears that CURE thinks
the wastewater treatnent facility upgrades should be part of
the project, or analyzed as part of the project.

HEARI NG OFFI CER CELLI: It appears that CURE has
had a change of position in that initially that was CURE s
position. But now CURE accepting that the PVMPD is com ng
out and it's not part of the project, has a different view
of what should be included in the PWPD

MS. GULESSERI AN: W believe that the whole of the
project legally includes the wastewater treatnent
facilities. But if the Comm ssion wants to go the way of
finding that they are not part of the project then it's the
conclusions it has reached that it is only analyzing the

portion of the project's -- only analyzing significant
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i npacts from Beacon's portion of the project is properly
[imted.

MR SOLORIO That's what was causing ne heartache
on the one hand, that the issue has been raised. Standing
has been established by raising that issue in the hearings
that it is part of the project. At the sane tinme | hear
CURE asking for |anguage to be taken out of the PMPD which
woul d informthe public and the deci sion-nmakers under CEQA.

And even if -- let's assune there's two different
situations, either its part of the project or it's not.
Assumi ng that the upgrades are not part of the project |
still think you have very good reason to include the
information that's there in terns of cunulative inpacts
anal ysis. You should absolutely consider other projects in
the area and their cunul ative inpacts.

Now we don't, we're not aware of the Commttee's
rational e when they | ook at the facts and they | ook at the
record but such findings about these other known projects in
the area not having inpacts could very well conme into play
when the Comm ttee reaches a decision about whether or not
there's cunul ative i npacts.

M5. GULESSERI AN:  The PMPD can properly concl ude
that the Beacon project does not result in cumulative
impacts. That's the correction we're naking. Don't

conclude that the wastewater treatnent facilities do not
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result in project inpacts, cunulative inpacts for the Beacon
proj ect .

HEARI NG OFFI CER CELLI: That's reasonabl e and
fair. 1 think that the point that Ms. Qulesserian is nmaking
is that we may exceed what's necessary by naking a
pronouncenent on the inpacts of the Cal City or RCSD s
wastewater treatnment facility. They are not part of Beacon.

And therefore since it's not necessary to do any analysis
on that which is not part of this project then, because
that's a specific finding of the Commttee, then there is no
need or there may not be a need to delve further into the
i nplications of their upgrades.

MR, SOLORIO Understood. And | just wanted to
poi nt out that having that information in the record, if
there was an appeal and the court | ooked to what could the
deci si on- makers possi bly have consi dered, for instance under
curmul ative inpacts, those findings would support the
findings that are currently existing under cumnul ative
inmpacts. So it doesn't hurt anything to informthe public
and to have a stronger record.

PRESI DI NG MEMBER DOUGAS: 1'd like to understand
better, Ms. Qul esserian, why you believe it would be sonehow
a violation of CEQA to look at this information

M5. GULESSERI AN: CEQA requires that the

Comm ssi on provide notice regarding the project that it is
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analyzing and it's going to reach concl usions on to give,
not just the parties here but the public at large, notice
that particular activities may occur in their communities.
So it would be inproper because the prem se of the
proj ect description as set forth in the first section of the
PMPD expl ains that those projects are not part of the Beacon
project. W believe findings cannot be nade within that
docunent that the wastewater treatnent facility expansions
will not result in growth-inducing inpacts. That is a
conclusion that is being nade when it is not part of the
proj ect description.

HEARI NG OFFI CER CELLI : But it was raised in the

record.

M5. GULESSERI AN: [It's not part of the project
description for this project. It's not -- you're not
notifying -- well let's just say. Let's say that there's

sonebody in Rosanond or California City that has the sewer
expansi on occurring down their street. They have a right to
be notified of whether the Conm ssion is making a finding
regarding significant inpacts related to that project before
t he Comm ssi on nmakes a deci sion.

So if it's going to be included as part of this
project, which if the Comm ssion desires to go that way then
we agree that the wastewater treatnment facilities are part

of the project under CEQA, then we need to re-notice that
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they are part of the project and then explain to the parties
where the Conmission is -- what the substantial evidence is
that is being relied upon to make the conclusions that there
are no significant or |less than significant biol ogical
resource inpacts, less than significant traffic inpacts as
suggested by the applicant.

And you had asked what --

HEARI NG OFFI CER CELLI: What viol ations?

MS. GULESSERI AN.  What violation? CEQA -- | can
get out ny citations.

HEARI NG OFFI CER CELLI: 1'Il give you --

M5. GULESSERI AN: 21092 requires an adequate
proj ect description. CEQA also requires the Conm ssion to
provi de public notice that includes the address where public
comments will be accepted. A description of the proposed
proj ect, an explanation of the environnental inpacts, and
t he comrent period upon which conments will be received. So
it all relies on, you know, what is the project that you're
noticing to the public you are anal yzi ng now.

PRESI DI NG MEMBER DOUGLAS: Right. But we're not
the permtting agency so you're just raising a question
about whether we can nake a finding of fact based on
information that we devel oped and vetted in our record about
sonmething that's not formally part of the project that we

are approving. That's the question you're raising.
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M5. GULESSERI AN Right. W don't think you
shoul d make findi ngs about projects that you're not
analyzing at this tinme.

PRESI DI NG MEMBER DOUGLAS: Right. Not you don't
think we should, you believe it's a violation of CEQA if we
were to make --

M5. GULESSERI AN:  To meke findings.

PRESI DI NG MEMBER DOUGLAS: -- findings of fact
that are not strictly within the project that we're
approvi ng.

M5. GULESSERI AN:  Yes, regarding those projects.

PRESI DI NG MEMBER DOUGLAS: |s there -- 1'Il just
ask applicant and staff if they have a view on that |egal
ar gunment ?

M5. LUCKHARDT: | think that our difficulty with
the coments that are being nade -- and | think we all
understand here that the Conm ssion cannot approve the
wast ewat er treatnent plant expansion. So we are not talking
about there being no additional CEQA review of those
projects. Wat we're tal king about is an analysis that at
| east under cunul atives and ot her areas, other aspects of
CEQA can take into account the inpacts of other projects.

We agree with Ms. Gulesserian that this Comm ssion
cannot approve the wastewater treatnent plan expansions.

Nonet hel ess, this Comm ssion did evaluate and did conduct a
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reasonable -- the staff and the applicant provided an
eval uation of the information that was reasonably avail abl e
at the tinme.

And that information helps to further informthe
public. W're with total agreenent with what staff had
said. It helps to further informthe public and provide
anyone who i s reading the decision wth an understandi ng of
the breadth of the analysis that was done in this
proceeding. It was not Iimt itself fromlooking at the
information that was available at the tine.

This decision is not going to approve the
wast ewat er treatnment plants. The person who |ives down the
street where the expanded pipeline, wastewater pipeline, may
proceed -- who may have a concern about it going down their
street or in their nei ghborhood or otherw se would still
have an opportunity and woul dn't be precluded from
expressing that opportunity within the CEQA process that the
agencies who are permtting the wastewater treatnent plant
expansi ons woul d go through.

There is nothing in this decision that would
require that the individual, project-specific analysis that
wi |l be done by either of those agencies once they have the
finial engineering for their projects, wuld not have an
opportunity to evaluate that information, comment on that

i nformati on under CEQA.
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And | see nothing, nothing in the regul ations that
Ms. Qul esserian has nentioned, that would prohibit this
Comm ssion fromincluding the discussion in the PWPD. And
that's essentially what | have yet to hear.

| hear Ms. Cul esserian tal king about the project
description. W are not tal king about changi ng the project
description, we're tal king bout an eval uati on of other
projects that could occur near the same tine, could be
considered a curul ative inpact, although their distance is a
great deal fromthis project, and that this Conmm ssion has
had devel oped before it and evaluated information in regards
to those projects and what is reasonably available at this
time.

Again, this is not a final decision on the
wast ewat er treatnment plant expansions nor is this Conmttee
or this Comm ssion interested in approving those.

HEARI NG OFFI CER CELLI: So wouldn't it be akin to
dicta? It seens to nme that if -- let's just say we
accidently slipped into a PWD sone sort of statenent that
passed judgnent on a wastewater treatment facility over
whi ch we have no jurisdiction. Then wouldn't that just be
really sonething on the order of dicta and not a violation?

M5. GULESSERI AN. | believe that at sone point in
the future when these communities rely on your dicta that we

have -- we have great respect for the California Energy
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Comm ssion and its findings. And when these |ocal agencies
say, the California Energy Conm ssion already found that the
expansi on of our wastewater treatnment plant will not result
in grow h-inducing inpacts, that is going to hold great

wei ght to those | ocal conmmunities.

PRESI DI NG MEMBER DOUGLAS: So your argunent is
that our findings would have persuasive inpact. Not
ef fi cacy, not --

M5. GULESSERIAN: It would be --

PRESI DI NG MEMBER DOUG.AS: They woul d have a | egal
i npact .

M5. GULESSERI AN:  Thank you. It has |egal and
per suasi ve. And substantively would be --

PRESI DI NG MEMBER DOUG.AS: How does it have | ega
impact? We are not approving these wastewater treatnent
pl ant s.

MS. GULESSERI AN:  Because those comunities --
let's just say, for exanple, that sonebody believed there
wer e growt h-i nduci ng i npacts from an expansi on of Rosanond.

They might later decide to go with their nmaxi numthat they
said at the last hearing, a 2.5 mllion gallon per day
project. And there was a concern -- whatever. Even froma
di fferent conpany, that there was going to be inpacts to
their property in that area.

As a result of that the agency would say, you
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shoul d have commented on the decision that there were no
growt h-i nduci ng i npacts, that the Energy Conmi ssion is
maki ng today. And you're precluded fromraising that
finding now That's just one exanple. So the decision
woul d be whet her soneone needs to chal |l enge those now.

O | would say the better course is to not nmake
t hose decisions for the |ocal agencies, keep the scope of
your decision to Beacon's share of the wastewater treatnent
facilities so that we don't have to have a decision that's
over - broad now that, you know, would that could later raise
i ssues, like for exanple, regarding the statute of
l[imtations for challenging a decision that is related to
sonme future project.

PRESI DI NG MEMBER DOUG.AS: And what woul d you say
about the possibility that sonebody |iving where they could
be inmpacted by the project m ght benefit fromreading the
anal ysis in the PWPD because of the review that did occur

and the record that was devel oped on these questions?

M5. GULESSERI AN:  Well we would -- | think they
will benefit in any case from whatever the Conmm ssion has in
its PMPD. If the Commi ssion wants to make, the Committee

wants to make findings regarding various inpacts we would
request that you | ook at our conment letter that shows you
the evidence that all came up at the last hearing that staff

did not |ook at regarding the biological resource, traffic,
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air quality inpacts fromthese facilities.

So if there's some additional information added to
the record we would ask that it be not added to the record
lightheartedly and that there be a thoughtful consideration
of whether staff evaluated the substantial evidence in the
record. Because we believe that did not occur on the [|ast
day when all of that information was entered at the sane
tinme.

What ever the decision, the ultinmate decision
includes we think that it is, it will be thoughtful and we
are hoping that it be accurate and narrowmy tailored to the
power plant that's being approved here and the portion of
the wastewater treatnent facilities that are going to be
providing the recycled water to the project. And we hope
that it gives the local community some confort in know ng
that what the recycled water upgrades that will occur to
provi de the Beacon project with 1400 acre-feet per year have
been, have been consi dered thoughtfully.

HEARI NG OFFI CER CELLI: Ckay, | think we've got an
adequate record on that. W've heard fromapplicant. Did
we hear fromstaff?

MR SOLORIG 1'd like to nake a comment or two if
you don't m nd.

| appreciate the Conmttee focusing in on the

distinction here that the Energy Commi ssion is not approving
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t he expansion of these facilities and that we have
explicitly identified those respective agencies who are
going to permt their own expansions. Rosanond has al ready
conpl eted Phase | of its expansion. |It's done, on-Iline.

This is the first instance |'ve ever heard of a
party or an entity having a problemw th the depth of the
anal ysis as being too deep, too informative for the
deci si on-maker and/or the public. | find that interesting.

Aside fromthat | think the clains of somehow Cal
City or Rosanond being able to use our docunent don't
necessarily have a lot of merit. Because no matter what
they still need to conply with CEQA and go t hrough a NegDec
or mtigated NegDec or EIR process. Sure, they can choose
to adopt the staff's FSA and/or the PMPD. But nevert hel ess
there will be proper notice to all the rest and sone peopl e
who woul d be affected. Thanks.

HEARI NG OFFI CER CELLI: Thank you for those
comments. | believe we have heard fromall of the people.

| want to thank you all for being here and for
your coments today. Applicant having the burden | just
wonder if there is anything, since you bat last, if there is
anyt hing further from applicant that we need to hear today
at this conference? Before we get to public conment.

M5. LUCKHARDT: No, we have nothing further, thank

you.
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HEARI NG OFFI CER CELLI: Well thank you. Thank you
all for being here.

| want to acknowl edge that there are no nenbers of
the public here. W have an enpty house pretty nuch except
for nmenbers of the applicant's side.

| have on the phone Sara Head. Did you wish to
make a conment ?

M5. HEAD: No, | do not at this tine.

HEARI NG OFFI CER CELLI: Thank you. | have Marie
Ann Hogarth. Did you wish to nake a conment ?

M5. HOGARTH: | don't wish to make a conment at
this tine.

HEARI NG OFFI CER CELLI: Thank you. | have -- it
| ooks li ke Jennifer Jennings hung up.

Jack Stewart at RCSD, you're on the phone, did you
wi sh to make a comment, M. Stewart?

MR STEWART: Yes, RCSD would |like to nake the
foll owi ng conment. Nunber one, we were under orders from
Lahontan to expand our waste treatnent plant froma
secondary treatnment to a tertiary treatnent, which we have
done, the first phase. W are required from Lahontan and
from County of Kern to adhere to CEQA with full disclosure,
full inpact, full public notice, which we will do and are
currently doing with additional studies.

We agree that the depth of the analysis that the
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Comm ssion staff has done has been very thorough, very
conplete and we will continue to utilize the information for
public disclosure in the future.

We do not agree with CURE that by the Comm ssion
gi ving us incorporation of our expansion a blank check and a
bl ank approval that we'll do anything to appease or assi st
or give approvals for our expansion. That's a |local nmatter.

That's not CURE's matter, that's not the Energy
Commi ssion's jurisdiction. That is Kern County and
Lahontan. W will adhere to CEQA under Kern County,
Lahontan and in our connections with the Air Force.

HEARI NG OFFI CER CELLI: Thank you. Anything
further, M. Stewart?

MR. STEWART: No, thank you. W appreciate the
ability to comment.

HEARI NG OFFI CER CELLI: Thank you and thank you
for your participation today. | know that you have been
sitting in and listening in on the entire conference so we
are glad to have you.

| have Frank with no last nane. Did you wish to
make a comment, Frank?

FRANK: No thank you.

HEARI NG OFFI CER CELLI: Thank you. And then
have an unidentified user on the phone. Do you wish to nmake

a cooment at this time, anyone who is left on the tel ephone?
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Hearing none and there is no one here then I'm
going to hand the podi um back to Chai rman Douglas to
adj ourn.

PRESI DI NG MEMBER DOUGLAS: 1'd like to thank
everybody for being here today. For lasting through
virtually the entire lunch hour or | guess the first half of
the lunch hour as we wap this up.

We | ook forward to getting final comrents before
three today and | ook forward to noving forward with the
final decision

Thank you very much, we're adjourned.

HEARI NG OFFI CER CELLI: Thank you.

(Whereupon, at 12:24 p.m the Committee

Conf erence was adj ourned.)

__u__
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