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PROCEEDI NGS

3:04 p.m

ASSCCI ATE MEMBER DOUGLAS: Good afternoon
Wl come to the Carl sbad Conmittee Conference of the
California Energy Conmi ssion. M nane is Conm ssioner Karen
Douglas. And as you all know, I'msure, I amthe newest
menber of this Coormittee. So anyway, | am happy to be here.

To nmy left is our hearing officer, Paul Kranmer. And let ne
ask the parties to introduce thenselves, starting with
staff.

MR RATLIFF: Dick Ratliff, staff counsel, and
M ke Monasmith, project nanager for the staff.

ASSCCI ATE MEMBER DOUGLAS: Thank you. And
applicant?

MR. McKINSEY: John MKinsey representing the
applicant, Carlsbad Energy Center LLC. And also with ne,
CGeorge Piantka from NRG Energy, the parent conpany of the
appl i cant.

ASSCClI ATE MEMBER DOUGLAS: Thank you. For the
City of Carlsbad and South Carl sbad Coastal Redevel opnent
Agency?

MR. BALL: W're present. Ronald Ball, Genera
Counsel for the Housing and Redevel opnment Conmi ssi on,
CGeneral Counsel for the Redevel opnent Agency, and City
Attorney for the City of Carlsbad. And with ne is Al an
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Thonpson, our special counsel for this proceeding.

ASSCCI ATE MEMBER DOUGLAS: Thank you. |Is anyone
here from CURE? |s anyone from CURE on the phone?

(No response.)

ASSCCI ATE MEMBER DOUGLAS: (kay. |Is anyone here
fromthe Center for Biological Diversity?

MR. ROSTOV: W Iliam Rostov representing the
Center for Biological Dversity.

ASSCCI ATE MEMBER DOUGLAS: Thank you.

MR ROSTOV: Good afternoon

ASSCCI ATE MEMBER DOUGAS: Good afternoon and
wel cone.

| s anyone here from Terramar Associ ation?

M5. SI EKMANN:  Kerry Siekmann from Terramar
Associ ati on.

ASSCCI ATE MEMBER DOUGLAS: Thank you. |Is anyone
here from Power of Vision?

M5. BAKER: Yes, Julie Baker on the phone from
Power of Vision.

ASSCCI ATE MEMBER DOUGLAS: Thank you.

DR RCE: And Arnold Roe from Power of Vision.

ASSCCI ATE MEMBER DOUGLAS: G eat, thank you very
much.

| s anyone here, is April Rose Sonmer here

representing Rob Sinpson? Here or on the phone?
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(No response.)

ASSCCI ATE MEMBER DOUGLAS: The Public Adviser's
Ofice is represented by our Public Adviser Jennifer
Jennings, she is in the back of the room

And is anybody here representing the California
| ndependent System QOper at or ?

MR. ULMER. Hi, good afternoon, Comm ssioner, this
is Andrew U nmer. M last nane is spelled UL-ME-R On the
t el ephone, obviously. I1'man attorney with the SO |
think as you are aware, perhaps, we have nade a wi tness
avai |l abl e through the CEC staff in this proceeding. And |
am here as well as a couple of my coll eagues who are joi ning
via tel ephone via a different |ocation, Robert Sparks and
Denni s Peters.

ASSCCI ATE MEMBER DOUG.AS: Thank you. Al right,
with that I'Il turn this over to the Hearing Oficer,

M. Kraner.

HEARI NG OFFI CER KRAMER: Thank you. M. Sparks
and M. Peters, are you with us yet?

MR SPARKS: | am Yes, we're both here.

HEARI NG OFFI CER KRAMER: Ckay, thank you. And
then we al so have fromthe applicant, who identified hinself
earlier, Gordon -- is it Chirdon?

MR McKI NSEY: CGordon Chirdon.

HEARI NG OFFI CER KRAMER:  Chi r don.
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MR. McKINSEY: On the phone.

HEARI NG OFFI CER KRAMER: He's with NRG Do we
have anyone el se on the tel ephone who wants to identify
thensel ves. | see a fair nunber of callers on ny control
screen. You don't have to identify yourself if you are just
going to listen but feel free to do so if you want to be
noted in the record.

(No response.)

HEARI NG OFFI CER KRAMER:  Ckay. Well with that,

t he purpose of today's hearing. Oiginally it was to be a
prehearing conference for an evidentiary hearing that would
be hel d next Monday. But intervening events have caused us
toturnit into just a commttee conference to discuss the
status of the case, including a couple of specific itemns:

The request to postpone the evidentiary hearing,

t he schedul e that we woul d have on this case going forward,
and then the specific request of Terramar and Power of
Vision to have the Commttee order, issue an order changi ng
t he basic requirenent for service of docunents that even if
you send sonebody an emailed copy of a filing in this case,
our rules also require under the current protocol that the
Comm ttee established that unless they specifically say that
they do not need a paper copy you al so have to send them a
paper copy. We'll take that l|ast, that matter up towards

t he end.
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So let's get on to the request to postpone the
hearing. W have the various filings of the parties. The
appl i cant spoke nost recently on the topic. Wy don't we
just go around the table, beginning with the applicant since
| think they are nost interested in the tinmetable for this
case, to state their current position about when heari ngs
m ght resunme in this case and the factors that are | eading
to the delay that we are experiencing.

MR. Pl ANTKA: Good afternoon, Conm ssioner Dougl as
and Hearing O ficer Kraner and the parties to the Carl sbhad
Energy Center Project. |'m George Piantka, |'mour Director
of Environnental for NRG s Western Region.

' m here on behalf of NRG to affirm our conm tnent
to the Carlsbad Energy Center Project. And with that
commtrment we're seeking the renoval of Land 2 and 3 from
the PMPD. Really to place the project back as it was
originally proposed.

| would |ike to go back and just go back a few
nmonths to the evidentiary hearing and the subsequent
hearings in June and clarify a few actions of NRG |In My,
consi dering the recommendati ons of the Commttee, we
proposed two conditions, Land 2 and 3. And we felt that
t hose conditions were negotiated in good faith with the City
of Carl sbad.

As we have seen since that tinme, the Cty has
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continued to, continued to oppose the project. And even as
of | ast week an ordi nance, several ordinances were passed by
t he Pl anning Comm ssion that seek to rezone Enci na Power
Stati on.

|'"d also like to explain the, you know, the
post ponenent to the evidentiary hearing that we filed on
August 22nd. The Conmmittee recommended that we consi der
with July 1 and the PSD requirenents that would be beared on
the project that we, you know, consider that conponent to
the project. W did that and we did file our postponenent.

You know, we do recognize that, you know, PSD is a
new, a different permt condition that can be and that would
be addressed post-licensing but it did cause us to step back
and consider. Wen you look at July 1 as a date that the
PSD requirenents woul d be beared on the project. And then
al so | ooking at the July 18th vacating of PSD requirenents
as filed by EPA. That again was cause for us to sit back
and consi der.

But in conclusion, we continue to be conmtted to
the project, continue to be conmtted to the Carl sbad Energy
Center Project and it's process. W are seeking that Land 2
and 3 be not included in a revised PMPD

MR, McKINSEY: 1'd like to clarify one point on
that; this is John McKinsey. The notion we filed enphasi zed

and focused al nost exclusively on the PSD topic. Partly --
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at the time that was the scrutiny that was bei ng brought
upon the project.

At this point we are now confortable with an
understanding of the risks related to proceeding with the
project, subject to a latter PSD permt and we have a better
sense of what the EPAis likely to do to the project when
they make a new PSD eligibility determ nation on the
proj ect .

So that's now sonething that we are now
confortabl e enough with to understand the project and the
issue we now really have. And our basic position is that we
woul d i ke to nove forward on the project but we really
think we have to back up and go back to where the project
was before Land 2 and 3 were inposed on it.

And the reason for that is sinply that the
project, when NRG agreed to Land 2 and 3, the idea was that
it's a significant cost burden to denolish and renove the
exi sting building at sone point. But it was supposed to
have been done in the concept of a cooperative redevel opnent
process with the CGty. And so the idea was that that cost
could be put into a pro fornma related to redevel opnent of
that property west of the railroad tracks.

But as June and July unfolded it becane
increasingly clear that Land 2 and 3 had not stopped the

City's opposition and aggressive tactics, that actually it

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R PR R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

encouraged them And in fact they were using Land 2 and 3
as yet another nmeans of claimng that the project was

vul nerabl e and shoul d be either not approved or del ayed
further.

And we realized that all we had done was taken and
i mposed tens of mllions of dollars if not a hundred mllion
dollars of costs onto the project. And the only way to go
forward would be to put themon the pro forma for this
project. \Which would nmean those costs would have to be
applied to the rates that the project would generate, either
burdening the rate payers, or nore |likely, making the
proj ect econom cally unvi abl e and uncapable of getting a
| ong-t erm power procurenent.

So the only way the project can go forward we
realized was to go back to the project as it was proposed in
the AFC and as it existed before Land 2 and 3 were proposed.

Which is the smaller units east of the railroad tracks on
their separate parcel, which includes the shutdown of Units
1, 2 and 3 at Carl sbad.

And that is the position that NRG would like to
advocate for and nove forward fromthis point under whatever
speed and direction the Commttee so directs.

HEARI NG OFFI CER KRAMER: St aff.

MR. RATLI FF: Good norni ng, Comm ssi oner,

M. Kraner. | think the request for what has been called a
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suspensi on of the proceeding raises a nunber of questions
that need to be answered before we know where we're going
fromhere, as | think may have been intimated by the
applicant's renarks.

The reason given for the suspension is not a

reason at all. It has nothing to do with this process.
It's a federal process. It's a different set of
requi renents, a separate permt wll be issued separately.

It is not a basis for delaying this proceeding.

There may be all kinds of legitinate bases for
del aying this proceeding. |If nothing else, as was
suggested, perhaps it's necessary to take the tinme to really
consi der what additional obstacles there may be to the
project. And maybe that's what the suspension is about.

But the fact that there is a PUC permt
requirenent nowis not in and of itself a basis for delaying
t hi s proceedi ng.

The second thing that needs to be said, | think,
is that we need to find a way, if we are going to go to
anot her hearing or if the proceeding is to go forward, the
request we have just heard is to delete two conditions that
are in the current PMPD

It would seemto ne that the Comrittee is probably
not going to issue still another PMPD renoving those

conditions, even if it should choose to do so prior to
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hol di ng an evidentiary hearing on whatever remaining issues
need to be discussed. And we thought that there were two.

One was the environnental analysis for Land 2 and 3 | think
are the two conditions, which is what we filed testinony on.

(Interference on phone line.)

MR. RATLIFF: The other, the other issue that we
have addressed in testinmony is the alternatives analysis for
the -- what have been called the PPA projects. And those
are the two things that were still outstanding that we
t hought that the next hearing would be about.

| think the Conmttee needs to decide or needs to
tell us how we get to the next hearing and what the next
hearing includes. |If not today then soon because | don't
know how we go forward w thout know ng that.

Finally, | would just nention that Land 2 and Land
3 were really a product of negotiations between the Gty and
the applicant. They were never proposed as mtigation by
the staff, although staff certainly did not oppose them
And that's all.

HEARI NG OFFI CER KRAMER. M. Rostov, since you
sort of started this issue going why don't you go ahead.

MR. ROSTOV: W do believe that, and agree with
the applicant to a certain degree that until there is a PSD
permtting process going forward that this proceedi ng should

be del ayed. W don't think the PMPD can consider all the
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11

relevant air quality laws w thout a basis and know ng what
i s happening with the PSD permt.

We do disagree with applicant in the sense of they
would Iike to -- their notion wanted to delay the proceedi ng
to just the applicability determnation. But | think if you
really wanted to get an analysis fromthe PSD permt you
woul d have to do the statenent of basis, which is
essentially the draft permit fromEPA And | think other
than that 1'd rest on ny papers.

| do have a question. I'mnot sure if it's
appropriate to me to ask applicant the question but | was

uncl ear fromtheir presentation what their timng is with

EPA?

HEARI NG OFFI CER KRAMER: | don't think they
addressed that yet. |It's on nmy |ist of questions too.
We' Il probably have anot her round.

MR. ROSTOV: Ckay.

HEARI NG OFFI CER KRAMER: Wiy don't we put that on
the list of questions to follow up on. M. Sieknmann.

MS. SI EKMANN:  Well, we've advanced into our fifth
year of the proposed CEC project and there are many issues
that still remain unresolved. Coastal dependance for a
power plant that could be built anywhere has not been
proven. Land use issues abound. The project does not

conply with many local |aws, starting with building height
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12

and continuing down the line to not conplying with
redevel opnent requirenents.

And then there are these CEQA issues. Land Use 2
and 3 are nerely another preview of support that Encina w |l
shut down in the not-so distant future. SD&E s testinony
supports this notion as they are working towards the 2017
shut down dat e.

Wt hout Encina, Carlsbad by the Sea coul d have a
coastline for the use of its citizens and visitors to be
avai l abl e for nore appropriate tourismand servi ng needs.

There has been no CEQA anal ysis of CECP w t hout
Encina. CECP would becone the tallest structure in the city
of Carl sbad.

Safety issues are paranmount. Carlsbad's first
responders, the Carlsbad Fire Departnent's requirenents for
safety in this project have not been honored. Haven't we
| earned that | esson yet?

Reliability issues. SDG&E, our public utility
which is in contract with CA-1SO, has made a thorough
anal ysi s supported by an independent eval uator and deci ded
t he CECP project was unnecessary; irrelevant to the
reliability and need issues in San D ego.

During the proceeding NRG has not shown to be a
forthright applicant by allow ng the Conm ssion and

intervenors to think there was RVR status on Encina that had
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13

ended nore than three years earlier. And then sending out
notices for start of construction without a permt from CEC
or the Gty of Carl sbad.

And finally, the EPA issue that's conme up. Today
we're here to address a delay so NRG can readdress their EPA
i ssues. In the past NRG has not been supportive of many
i ntervenor requests and that's understandable. But as of
yesterday | spoke to Shaherrah Kelly in the Ninth D strict
of the EPA in the permtting office and she had not even
seen any correspondence from NRG on this project.

I ntervenor Terramar will not quarrel with the
delay. But requests by notion that the CEC request the San
Diego Air Pollution Control District update the FDOC to
mat ch the EPA baseline years. And NRG denonstrate they have
the air credits needed to the CEC.

We received no pre-notice of this request for
removal of Land 2 and 3. And if we go back to the project
as proposed, is that before the desalination project, which
was the original project which is what you quoted, or do we
go back to the pair? NRG seens to continue to change this
project so what is the project?

And if they were to follow -- if this request is
not permtted, NRG has not submitted their testinony. Not
followed the tineline procedures cited by the CEC

So these are all issues that | guess need to be
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answered today. Thank you very nuch.

HEARI NG OFFI CER KRAMER: | don't see them as
saying that they want to go forward with hearings w thout
submitting their testinmony and, for instance, justifying
their request to renove those conditions. They're just,
they're just telling you what they believe they need at this
point in tine.

And as to the request for the Air District to
update their Determ nation of Conpliance. There was a
letter fromthemin the staff's testinony that to my reading
indicated that they did not feel that they needed to do
that. | don't think the Commttee is going to order themto
do that. You're certainly welcone to put on evidence at the
appropriate tine to prove that it's necessary. But the
Commttee won't order that as just a -- for precautionary
reasons unless there is a real reason to do that.

M5. SIEKMANN:  Well with a ten year ol d baseline.

It seens that the years have gone by. That it's such an
ol d baseline that the tinme has cone to update it. And ny
reading of the letter was the opposite, was that NRG t hought
that the FDOC needed to be updated as well.

MR, RATLIFF:. If | may?

HEARI NG OFFI CER KRAMER M. Ratliff.

MR RATLIFF: The Air District's letter was to

i ndicate that the baseline controversy with EPA was
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irrelevant to the permt for NSR purposes. And that the
permt for NSR purposes was in accordance with the
District's rules.

(Sound system echoi ng.)

MR. RATLIFF:. And that those -- there was sinply

HEARI NG OFFI CER KRAMER: Hol d on a second.
Sonebody is | ogged on as G eg. ©Ch good, you nuted yourself,
t hank you.

MR. RATLI FF:  Anyway, those are conpletely
separate issues. So EPA's withdrawal of its approval based
on a separate baseline for a separate rule is entirely apart
fromthe District's analysis in the FDOC. That was the
intent of the letter and | think it's clear.

HEARI NG OFFI CER KRAMER: Thank you.

Did you have anything el se, Ms. Siekmann?

M5. SIEKMANN:  Well, but it's a notion.

HEARI NG OFFI CER KRAMER: And if | wasn't clear, we
deni ed t hat.

M5. SI EKMANN:  Ckay.

HEARI NG OFFI CER KRAMER: Ckay. Ms. Baker.

M5. BAKER: Power of Vision, and also Dr. Roe nmay
want to junmp in here, would have no quibble with the
continuance of the request by NRG to continue the

application at this tinme.
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HEARI NG OFFI CER KRAMER: Thank you. Dr. Roe, did
you have anything to add?

DR RCE: No.

HEARI NG OFFI CER KRAMER: Thank you. The City.

MR. BALL: Conmi ssioner Douglas and Hearing
Oficer Kramer. W support the request for a continuance.
|f the applicant is not going to withdraw the application
then we certainly want to participate in continued hearings,

i f necessary, and argunments and so forth.

| don't -- | thought that was what we were going
do is a request -- address the request to continue the
proceedi ngs by particular conditions. | nmean, it's probably

appropriate, if there are revised conditions and there may
be plenty of revised conditions if we get to the next phase.
And take those conditions and address them and put those on
as appropriate. Include those as conditions of the |icense.
But we do, we are interested in participating in
the PSD determ nation and the, and the air quality hearings
before the Air Board.
But we're having difficulty with the EPA getting
notice. | don't know. That's sonmething we're hoping that
t he Conmm ssion mght help us out on is to sonmehow get us
enrolled. | know -- | understand those are different
proceedi ngs but to the extent that they could be used to

coordinate with these proceedi ngs woul d be hel pful.
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So that if the Gty and other interested parties
want to participate in the, in the proceedings before the
EPA then they'd be given notice that there are applications
pending and so forth. As we're doing it right now we're
i ndependently calling the EPA quite frequently to see
whet her or not there has been any novenent. And so it would
be hel pful if the applicant were requested to |l et us know
when those proceedi ngs commence and so forth.

The applicant did nmention that there were sone
ordi nances passed by the Pl anning Conm ssion. O course
that's not correct; they' re pending. They have been
recommended by the Planning Commi ssion for a hearing before
the, before the City Council. | think that's schedul ed for
the later part of this nonth.

W agree with staff's remarks that the del etion of
Land 2 and 3 won't be part of a revised PMPD proceedi ngs.
don't think that should be taken separately. And that was
necessary and sufficient. Everything was done in good
faith. But there was never a prom se or an agreenent that
that would be sufficient to withdraw opposition and |
t hought both parties understood that. So that's how that,
that proceeded. And that's fine if Land 2, 1 and 2 or 2 and
3 are taken off. Then that gets us back into the
extraordi nary benefits hearing and we'd be happy to present

evi dence on that.
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Al'l an Thonpson is with me here today and if ['ve
forgotten anything he will fill it in. So thank you

MR, THOWPSON: | just would Iike to add one thing.

If the, if the end result of the notion by the applicant is

to delay the proceeding we would |ike to have sone notice
period so we coul d gear back up. You can imagi ne the people
that were preparing testinony are going to put a rubber band
around the material and drop it in the nearest drawer until
it may or may not be used again.

| don't think we quarrel with the sequence of
events that the Commttee put forth, the testinony,
rebuttal, et cetera. But | would just hope that you would
give us sone tinme between those first events to gear back
up.

HEARI NG OFFI CER KRAMER: (Ckay. | think that would
be pretty much built in because where we were in the
previ ously proposed schedule was we were waiting for the
applicant's testinmony. And basically because they didn't
file any testinony, the Committee had to take next week's
hearing off the schedule, off the cal endar. Because
otherwise | could just imagine, you know, the concerns that
woul d have been expressed about trying to go forward wi thout
having the applicant's testinony available to respond to.

Under that schedul e you would have had -- the

ot her parties other than the applicant woul d have had about
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nine days after the applicant files its testinony. Since
this was going to cone up eventually and you' ve raised it,
what is, do you think, the reasonable, m ninmum period of
time that you would need after the applicant has filed its
testinmony?

MR. THOWPSON: Certainly less if staff is going to
revise its testinony, given the two | and provi sions.

MR. RATLIFF: And we have no revisions to nake to

t esti nony.

MR THOWPSON:  You have no revisions to nmake?

MR. RATLIFF: | nmean, our testinony was addressing
t he general inpacts of those conditions, in part. |If the

conditions are not adopted then that testinony becones
sur pl us.

MR, THOWPSON: Ckay.

MR, RATLIFF: But we woul d have no additi onal
testimony with the deletion of those two. Because we never
identified those conditions of certification as CEQA
mtigation.

MR. RATLIFF: And you would not revise your

testimony for any new greenhouse gas information that cones

from EPA?
MR RATLIFF: In the PSD context?
MR THOWPSON: Yes.
MR. RATLIFF: Ch, absolutely not. | nean, that's
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a separate process that will require a separate application
to the EPA. And there will be separate noticing and a
separate proceeding to address those issues, as | think you
know.

Typically the PSD process will run after the
Energy Commi ssion |icensing process and will conclude | ong
after we have issued our |license. There is no requirenent
that we would wait in any manner or even consider that a
separate federal permt for PSD purposes is required.
Because federal law will be enforced through that process
t hrough the PSD permt.

And in ternms of greenhouse gas analysis. There is
no gui dance, at least the last | heard from EPA, on how t hat
anal ysis woul d be done. But it is a separate consideration.

MR. THOWSON: Ckay. Then | guess what | would
prefer is sonmething |ike 30 days after the applicant files
its testinony, if that is the next itemto be filed.

HEARI NG OFFI CER KRAMER: (Ckay. Does any ot her
party have any comment on that particular issue, the timng?

MR. McKINSEY: Hearing Oficer Kramer, two things.

| wanted to address the EPA comments that several parties
raised. At l|least so you'll understand our end of the EPA
timng topic and what we know.

And then to affirmthat we -- | mean, you can so

direct, avoiding an issuance of an order. But we can
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provi de our testinony by the end of next week and that's not
an issue. Largely the staff did a very good job and nmuch of
our testinmony nmay have been agreeing with the staff in |arge
part.

Procedurally the EPA is a huge question mark in
many ways but it has a very different effect on the timng
of a project because it's an operational permt and not a
construction permt. And so it's a risk topic when you want
to start construction and it's a risk topic for finance to
start construction. But the timng of it can |look largely
different.

That said, the EPA Region 9 right now is being
not oriously and trenmendously slow in processing any
application related to PSD and so they have al nost no track
record. But where they have a track record it's taking them
a year just to make a determ nation that the application was
i nadequate. The only PSD they have issued was after they
were sued by the applicant to get one. And so al nost every
project before you that has a PSD eligibility issue has got
huge issues with their current PPA and how they're going to
nmeet those schedules. And they're nostly seeing those as an
operational topic.

So all EPA applications are going to play out
during the conpliance phase for projects before the Energy

Comm ssion. And it's very easily addressable and it m ght
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even already be a condition in Air Quality that the
applicant has to provide copies of all correspondence

i nvol ving the EPA anyway so that may al ready be where you
get the information during the conpliance phase as to the
tim ng.

What NRG has done is engaged professionals to
eval uate both the scope and the probability and the tim ng
aspects the PSD determ nation and trying to fit those into
the project. But we haven't actually -- we have no nore a
shining crystal ball than anyone el se on that topic.

HEARI NG OFFI CER KRAMER: But have you filed an
appl i cation?

MR. McKINSEY: No. The next step would be to file
a new request for an EPA determ nation and that deci sion
woul d require that we request that they determne we're
ei ther exenpt or not exenpt under various PSD threshol ds and
t hat has not been conpleted yet.

HEARI NG OFFI CER KRAMER: Do you have an idea of
when that m ght be?

MR. McKINSEY: No, we do not.

HEARI NG OFFI CER KRAMER: So then at this point
there is no EPA process for the City and others to
participate in.

MR. McKINSEY: Correct. And the concept of an EPA

process is a very good one and I think we all scratch our
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heads sonetinmes trying to understand what that process is.
But certainly at a mininmumby virtue of being here it is
very easy for parties to be kept infornmed of submttal
sinply by requiring the applicant, if it's not already in an
Air Quality condition, to provide copies to the CPM of those
docunents. And then they flow out accordingly.

And agai n though, these are alnost all conpliance-
phase i ssues. And especially now because it may take nore
than a year just to get a neweligibility determ nation or
nore for any project being filed. And that's a problemfor
sonme projects that have PPA deadlines within the next year
or two.

HEARI NG OFFI CER KRAMER: Wul d the applicant be
willing to conmt to share at |east the fact of those
filings with the other parties in this interimperiod before
a final decision has been made on its application?

MR. McKINSEY: | believe everything we've filed
we' ve docketed and served. The only issue lurking there is
once this project is approved and it goes into conpliance,
that's a different world in ternms of how things are
acconplished. There is no |onger a service list, for
i nstance, there is a conpliance requirenent.

And so it has to -- what the Gty is asking for
has to be in a condition. It has to say, you know, you will

file this. And there are many conditions |like that. Al nost
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every decision has a Water Board requirenment that says, you
know, provide copies of all correspondence with the Water
Board. So once this project is approved then it would have
to be in a conpliance requirenent of a condition of
certification that that woul d happen because there is no

| onger a docket or a service |list to serve it on the
parties. But up until then, of course, we'll continue to
serve --

HEARI NG OFFI CER KRAMER: There is an interested
parties list that people could get on.

MR, McKI NSEY:  Yes.

HEARI NG OFFI CER KRAMER: But what |'mtal king
about is the period between now and entering the conpliance
stage. Whuld the applicant be willing to | et everyone know
if you've done sonmething like --

MR. McKINSEY: Yeah, we will continue to docket
and serve all such applications as we have with all the
state agencies that are involved in the proceeding,

i ncl udi ng EPA and federal agenci es.

HEARI NG OFFI CER KRAMER:  Ckay.

MR. RATLIFF: If I may. | want to enphasize that
the Comm ttee should be very careful about not undertaking
EPA's responsibilities for notice and process. Because that
is a very conplex process. It is -- Russell Gty

di scovered, to its msfortune, it's a conplex process. And
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even the Air Districts sonetines with del egati on do not
understand it.

So we don't, | think institutionally, want to take
the responsibility or pretend to have the responsibility,
for the PSD process or for notice of that process because
that is all sonmething that is done by Region 9 itself. O
in the case where there is a delegation agreenent with the
Air District, by the Air District with that del egation
agreenent acting in the shoes of EPA

Notice that such process has begun, if it's no
nore than that, than that would be okay. But | think we'd
want to be very wary institutionally of trying to step in
and say, we'll do the noticing for other people or for
anot her agency. There are very exacting requirenents in the
Code of Federal Regul ations for what kind of notice nust be
provi ded.

Secondarily I would want to enphasi ze al so that
the PSD permt is not just an operational permt, it's a
pre-construction permt. There will be no construction of
any project |licensed by this agency that requires a PSD
permt until that permt is obtained. So any conpliance
phase that on a state |evel would really be dormant unti
t he PSD process concl uded.

| think the point the applicant nakes about the

sl owness in which EPA has acted is an inportant one. |
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think we're aware of it, we saw what happened in Avenal .

The permt was only issued when Washi ngton took the permt
responsibility fromRegion 9 and issued the permt after a
negoti ated settlenment with the Justice Departnent involved.

Therefore I think -- | suspect that this is one of
the cal cul ations that the EPA is considering regarding the
PSD permt and the conplexities of that.

HEARI NG OFFI CER KRAMER: (Ckay, thank you. Let's
go off the record, for a mnute.

(O f the record.)

HEARI NG OFFI CER KRAMER: A caution to everyone,

especially in the room | guess on the tel ephone as well.
Pl ease identify yourself each tinme you begin to speak so
that those who cannot see you can still identify you. So
thank you, M. Ratliff. | think we went through all the
parties. Yes.

Since one of the issues that is to be tackled
eventually is the direction the comments that M. Peters
made at the June 30th Comm ssion neeting. | want to ask the
representatives of the CA-1SO if you have any particul ar
comments you wanted to nake for us today?

MR. ULMER: Hearing Oficer Kraner, this is Andrew
Uner. | think our comrents probably are relatively
l[imted. | think we joined in the coomments of the CEC staff

as they relate to the testinony that we prepared and
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presented to the CEC staff. | don't think we have conments
beyond that. And I think I'Il leave it, leave it there.

HEARI NG OFFI CER KRAMER: (Ckay, thank you.

So, M. MKinsey, when you said that you could
file your testinony by the end of next week, is that, is
that basically your request? You would like to see us nove
forward to hearings on that basis?

MR. McKINSEY: That's correct, Hearing Oficer
Kramer. And we had one other comment. The word "testinony"
gets mxed up with the word "hearing” quite a bit. And I
think we noted this previously. But we are not convinced
that a hearing, meaning a live, cross-exam nation and direct
and cross-exam nation of w tnesses, would have produced
anyt hing that useful conpared to the cost and the extra
anount of tine and attention it would have required.

And so general ly speaking, we woul d advocat e that
you sinply need to conplete the testinony picture. And
applicant is prepared to provide witten testinony. It does
not believe it needs any live witnesses and doesn't need to
conduct any cross-exam nation. And | don't think we have a
right to, at this point. There is certainly no requirenent
that there be another live testinony exchange in this
proceedi ng. Watever requirenents for live testinony that
do exist, and there are very few of them have certainly

been net in this proceeding.
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And | woul d suggest that the Commttee could
consi der whether they sinply need to request appropriate
witten and rebuttal testinony and then nove forward with a

revised PMPD fromthere.

HEARI NG OFFI CER KRAMER: | think as a practi cal
matter that would be difficult. It's likely that the
Commttee, if no other party, will have sone questions. One

of the issues that we really want to get to the bottomof is
the systemreliability support renewabl e integration aspects
of this project in that particular area. So | suspect that
i f nobody el se does, the Conmttee will have, for instance,
foll owup questions for the I SO

And if the Gty is noving to change its Cenera
Plan for this property we're probably going to have to
di scuss that.

| understand that the applicant probably isn't

happy to have all the expense of another event down in

Carl sbad but I don't -- given the public interest in this
project, | don't see how we can, practically speaking, avoid
that. And it will be nmuch nore efficient to clear up the

details and ask the followup questions in the relative --
and | say "relative" sonewhat facetiously, but relative
speed of a hearing as opposed to the exchange of witten
docunents. Wich, you know, will drag on and on. So | just

don't see any way to avoid a hearing, another hearing.
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And we have sone new issues here. As far as
whether Land 2 or 3 stay in or not. Staff has prepared an
anal ysis of the sort of secondary inpacts of those
activities. So the record is better prepared on that point
at this tinme and everybody el se can provide their thoughts.

So we will be in a place to consider the applicant's
request to renove those conditions or to | eave themin
because either avenue will be fully discussed, or at |east
to the extent that's required by CEQA at that point.

But there's going to be follow up questions on
this and that. We will try to limt the parties. W wll
tell people to |leave their fishing equi pnment home. They
will have to, they will have to explain the rel evance of
their line of questioning. |It's not going to be an
educational process. W're going to deal with the few
issues that remain. But | think we need to do it in that
forum M. Rostov.

MR. ROSTOV: Do you mnd if | make a couple of
points in response to M. Ratliff and M. MKinsey?

HEARI NG OFFI CER KRAMER: No, go ahead.

MR. ROSTOV: | came to this proceedi ng believing
that the applicant had requested a continuance and now it
seens like the applicant is no | onger requesting a
continuance. So |I'd like to make three points, | guess, why

a continuance i s necessary.
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One is M. Ratliff said the PSDis a pre-
construction permt and it would just be a waste of
resources to keep forward with this process while we know
that the EPA is going to take at |east another year.

Second, | believe and the applicant agreed with us
at one point, that the CEC regul ati ons, you know, 20 Cal.
Code Reg. Section 1752.3(a) requires a Presiding Menber's
Proposed Deci sion cannot issue until full analysis and
conpliance with air quality laws is nade. Wthout the PSD
permt you will not be able to nake a full analysis of
conpliance with air quality | aws.

Third, mnmy understanding is that EPAis in the
process of potentially giving back their PSD permtting to
the San Diego Air District. And that could happen in the
next three to four nonths. And if that happens the PSD
permtting woul d once again becone a state |aw i ssue and
t hat woul d reopen the FDOC

So given the fact that you can't conply with
1752.3(a) and given the fact that the PSD permtting is in a
state of flux, | think a continuance nakes sense.

MR. RATLIFF: Comm ssioner, | have to respond to
that, if | my?

HEARI NG OFFI CER KRAMER: Dick Ratliff.

MR RATLIFF: For staff. There is, the |last |

heard, sone di scussion between the Air District and EPA
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about a new del egation agreenment fromEPA to the Ar
District to issue the PSD permt. The last | heard the Air
District was considering this but had not conmtted to it.

If that occurs, the federal law with regard to
del egation agreenents is that the Air District is not acting
as the Air District on a state law permit, it is acting as
EPA. As, in fact, the regional adm nistrator of EPA, when
it issues a federal permit. It is not a state permt, it
does not raise a state lawissue. It is a federal permt
i ssued pursuant to federal requirenents that Region 9 would
itself enforce. So there is no state |law issue involved in
the state PSD permitting. That is the | aw

Secondarily, the requirenent that we determ ne
conpliance with air quality laws is one that would be no
nore than a predictive and an enpty prediction on the part
of the analysis that we would give regarding a PSD permt.
Because that permtting process is going to unfold in the
future anyway and it is going to unfold w thout defined
gui del ine or guidance fromthe EPA with regard to, probably
the nost interesting aspect of that permt, which is
gr eenhouse gases.

So it would be an enpty, an inpossible and a
usel ess analysis that the staff would do of PSD
requi renents. That are going to be enforced and are going

to be in a pre-construction permt anyway. So | just wanted
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to point out the inpossibility of trying to structure the
proceedi ng in accordance with what has just been suggest ed.

MR. McKINSEY: | had one comment | wanted to --
we're using the word "continue"” and a couple of different
meani ngs, | think. | believe when the Gty was using
conti nuance they nmeant continuing to nove forward.

W didn't actually use the word "continuance" in
our notion, it was a request to postpone the evidentiary
hearing. So we used the term "postpone,” which often is
continuance in a legal context. But we certainly nmean now
that what we are prepared to do is proceed.

However, our primary concern renmains that the
project with Land 2 and 3 remai ns unpal atable. 1t |ooks
like it's unviable. It's a very difficult situation for the
appl i cant because the project that is being proposed -- in
ot her words, the condition Land 2 and 3 which woul d
i ncorporate and nandate to sone -- under the process in them
the retirenent of 4 and 5 and the tear-down of that
structure, to be sonething that the applicant is not willing
to include in the project at this point.

And what may need to get resolved to save everyone
a lot of hassle is to conduct that testinony or that
briefing to decide whether the Comnmttee can renove Land 2
and 3. |If they feel they cannot and they wi sh to approve a

project that has conponents in it that the applicant is not
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willing to prepare, the applicant may need at that point to
sinply do sonet hing other than continue the project.

The real issue lurking in here is that the way the
project is crafted in the revised PMPD i nposes a fiscal
burden on the project that appears to nake it unviable. And
t he applicant doesn't want to waste anybody's tine if it
remai ns that way.

And so what we're suggesting is that we would urge
witten testinony that can address these topics and the
Comm ttee could decide at that point if there appears to be
a viable path. Maybe have anot her status conference and
address whether we need to have evidentiary hearings and try
to nove a project forward that can be presented.

This is a really conplex point because of the way
in which -- it's the very sane thing that happened when Land
2 and 3 got included. And then the parties said, well wait
a mnute, with some legitimcy. There are all these aspects
now of the project that aren't analyzed. And so then
everybody started scranbling to anal yze them

But those aspects of the project are what the
applicant is indicating they are not willing to include in
the project. They can't. They are sinply not viable
because of the fact that they don't have any neans of
funding the denolition of that structure because they don't

have any form of a redevel opnent process or a muni ci pal
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entity that they could work with to do that.

HEARI NG OFFI CER KRAMER:  Ms. Si eknmann.

M5. SIEKMANN: | just wanted to get a
clarification fromM. MKinsey. So what you're basically
saying is that you would |ike Land Use 2 and 3 withdrawn so
that you can build the new project and | eave the ol d one
sitting idle and abandoned and rotting?

MR. McKINSEY: Well, that wasn't ny words. And
coul d even indicate that as we have indicated, in al
Iikelihood Units 4 and 5 are going to operate forever; and
certainly into the future with no deadline for those. And
so | don't think anything is sitting idle on the other side
of the tracks.

That was our point originally. It was in the
interest of everyone to find sone harnoni ous way to bring
that about. But clearly we weren't able to achieve that. |
think that's what Comm ssioner Boyd wanted and it's what he
meant when he made his comrent that no good deed goes
unpuni shed.

But we're not, | didn't nake any conments about an
idle, decrepit building and certainly the Cty even has
authority to deal with such conditions. But this project
included the renoval or the shutdown of Units 1, 2 and 3 and
Units 4 and 5 remai ned operational and woul d continue to do

so under this project.
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Land 2 and 3 added Units 4 and 5 on a shutdown
schedul e and the renoval of the structure. And what we're
indicating is that project is not a project that the
applicant can go forward wth.

HEARI NG OFFI CER KRAMER: Are you suggesting that
if CECP is built that Units 4 and 5 m ght continue to
operate even with it being constructed and operating?

MR McKINSEY: That is correct.

HEARI NG OFFI CER KRAMER: How woul d t he once-

t hrough cooling rules affect that?

MR. McKINSEY: So the applicant has made filings
with the Regi onal Board under the OIC retirenent rules. And
included within those are efforts at finding alternative
means of preserving the operational Units 4 and 5. There's
quite a few different environnmentally acconpli shabl e options
avai |l abl e under those. The filing with the Water Board at
this point keeps all of themopen. And so there's -- at
this point there is no process or anything that would
mandate the retirenent of 4 and 5, pending.

M5. SI EKMANN: M. Kraner?

HEARI NG OFFI CER KRAMER:  Ms. Si ekmann.

M5. SIEKMANN:  So, M. MKinsey. It is ny
understanding that NRG has filed -- I'"mnot sure what the
docunent woul d be called -- about the OIC. And the only way

that you woul d upgrade 4 and 5 with the once-through cooling
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is if sonmeone else paid for it.

MR. McKINSEY: You know, | haven't -- |I've | ooked
at that filing once; it was a year ago, the Regional Board
filing, so |l amnot famliar at this point with exactly what
we said. But again, | think you' re probably, maybe
unintentionally, mscharacterizing what they said. Wich
is, there are many options to go forward but sonething has
to pay for everything. And it --

MS. SIEKMANN: | read that docunent.

MR. McKINSEY: So were you asking me a question or
trying to cross-exam ne ne?

M5. SIEKMANN: | just wanted to see what the
applicant, you know, if you agree with that?

MR. McKINSEY: |1'mlost in the dial ogue.

HEARI NG OFFI CER KRAMER: Presumabl y sonebody at
NRG neant what they said in their filing. Okay.

MR RATLIFF: M. Kraner, it seens to ne that the
fundamental problemhere that I"mhearing is -- what |I'm
hearing | think fromthe applicant, if we're hearing the
sanme things. That the applicant is saying, we are not
really willing to go forward unless we know that Land Use 2
and 3 are not going to be in the deci sion.

This creates a sequencing problem | think, for
the Conm ttee because -- and we don't know really where to

go when you're being asked to delete two provisions. And if
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you don't then we don't go forward. |If sonehow you indicate
that you do, it sounds |ike we do go forward and we go

forward to hearing on those issues that do not pertain to --
really it's just alternatives, | believe, and do not pertain

to the Conditions 2 and 3.

So I don't know how you deal with that. | don't
know what the -- but | think that is the issue in terns of
sequencing. |'mkind of stunped because | don't know how I
woul d deal with that. | don't know what to propose that

m ght get you there. But | think that is the question.

MR. McKINSEY: |1've got one other person | think
would |ike to speak on this. It's Scott Val entino from NRG

he's the Devel opnent Director for NRG West and he wants to

make a couple of comments addressing this very topic. So |
can quit speaking on his behalf.

HEARI NG OFFI CER KRAMER: So coul d you pl ease first
spel |l your nanme for the court reporter.

MR. VALENTING It's Scott, S-COT-T, the |ast
name is Valentino, V-A-L-E-N-T-1-N-O

HEARI NG OFFI CER KRAMER: Go ahead.

MR. VALENTINO | think one of the clarifications

| wanted to make. And | think that, you know, in the

di scussi ons when Land 2 and 3 were introduced. | think John
menti oned, you know, | think we have all stated, everything
has to pay for itself. |In other words, you know, we don't
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know how long Units 4 and 5 will be needed for reliability.
When they' re no | onger needed, any future project on that
portion, on that side of the property west of the tracks,
has to justify the denolition of the building. Wthout that
the building will remain in place and any future | and use
has to contenplate the cost of renopving that.

You know, we represent -- we're a public conpany,
we represent sharehol ders here. W obviously cannot nmake
commtnments that actually are going to be NPV negative. In
ot her words, obligations that were never contenplated and
t hat have no, have no positive return

If at sonme point in the future those units are
able to cone down and the building is able to conme down it
wi |l depend upon, ultimately, future redevel opnent scenari os
on the site. It really has nothing to do with what we're
proposi ng on the east side of the railroad tracks.

| think, you know, one of the things froma
| arger, land use perspective. W have a |ot of aspects that
wi |l inpact that project going forward, including
transm ssion infrastructure that is on the west side of the
tracks that nmay or nmay not go away. That has a cost. As
wel | as the Poseidon desalination facility that's going to
be built on the west side of the tracks.

So | think our concernis primarily around m xi ng

two different decisions here. What ultimately happens with
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the portion of that property and, you know, |lack -- and our
inability to make conmitments until we have further
clarification around it.

MR THOWSON: M. Kraner?

HEARI NG OFFI CER KRAMER: M. Thonpson.

MR. THOWSON: The City cane here today, in good
faith, prepared to deal with the notion of NRG on the del ay
or continuance of this proceeding. W also cane with the
understanding that Land 2 and 3 would be in there. And not
only woul d the redevel opnent of the west side of the tracks
take place pursuant to Land 2 and 3 but it would al so
possi bly satisfy the redevel opnent requirenents.

| feel we have been sonewhat blind-sided. Not
only on the schedule but on the inplications of taking out
Land 2 and 3. And | guess if we all go back to schedule we
woul d |i ke sone nore tine because there's issues that we had
put aside thinking that they were solved by those two
conditions of certification that we would have to revisit.

HEARI NG OFFI CER KRAMER: Ckay. Anyone on the
phone? Nobody has spoken up but does anyone on the phone
have any conments on these issues?

(No response.)

HEARI NG OFFI CER KRAMER: Ckay. M. Thonpson, |
was kind of working on a decision tree for this, what |

woul d call a bifurcated proceedi ng.
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O course, anything the Cormittee reconmends, you
know, has to go to the full Comm ssion and there is never a
guarantee. But | think one question that remains is does
the Committee need nore evidence before it could decide
whether it was willing to reconmend the renoval of Land 2
and 37

And, you know, that has to be answered ultimately
by the Conmittee but | would imagi ne nost of the parties
have a perspective on that. M. Thonpson, | think, at |east
inplied that the Gty would |ike produce either nore
evi dence and/or argument on that point before the Conmmttee
deci ded.

Ms. Si ekmann seens to be noddi ng her head sayi ng
that they would like to weigh in a little nore.

M. Rostov is -- | can't read his face.

(Laughter.)

HEARI NG OFFI CER KRAMER:  And M. Ratliff, am|
correct that staff is rather anbivalent since this isn't
your, wasn't really your dog, so to speak?

MR RATLIFF: No, we don't think -- we think
you' ve got an exhaustive anobunt of testinony about this
project and the benefits that it provides. The only
rel evance to Land Use 2 and 3 were to whether there was a
benefit to the project, as far as we were concerned.

W felt that that benefit was apparent and the
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Commttee didn't disagree in its decision that said they
would like to see nore. So that was what led to 2 and 3 and
that negotiated agreenent. It was never staff's view that
we needed nore than what you' ve got and we think that it
woul d only add to the amazing record of the procedure that
we' ve already got to add anot her hearing on an open-ended

i ssue such as that. So we don't, we don't want to encourage
t hat .

HEARI NG OFFI CER KRAMER: Ckay. M. MKinsey, did
you feel that nore is necessary?

MR. McKINSEY: | think | respect the rights of al
the parties to respond to testinony. As to the topic that
the Gty raises nost clearly, which is, does the renoval of
Land 2 and 3 raise a question regarding the satisfaction of
| and use requirenents such as an extraordi nary benefit
requirenent? | think that that's sonething that they should
have an opportunity to respond and comment on.

Procedural |y speaki ng whether they're comrenting
on that by providing nore evidence to you. Mostly | think
that is |egal argunment regarding extraordi nary benefit that
can be acconplished through coments on a revised-revised
PMPD, or you could take it in the formof hearings or
wor kshops. But | do think they would get an opportunity,
regardl ess of how the Commttee proceeds to direct the

parties. | don't think that we need an evidentiary hearing
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or testinony nore than we have. And in that sense we're on
t he exact sanme page as the staff.

MR ROSTOV: M. Kraner, can | nmake a brief --

HEARI NG OFFI CER KRAMER: M. Rostov.

MR. ROSTOV: W client is not involved in Land Use
2 or 3 but it does seemlike it's a dispositive issue. |
think you were using the word "bifurcation.” And if you
were going to deal with these issues | would recommend t hat
you would deal with Land Use 2 and 3 first before we did
evidentiary hearings on the other issues that the Conmttee
had ordered. And I'mnot taking a position on how to deal
with that. | think that should be |left to the parties who
are nore interested.

HEARI NG OFFI CER KRAMER: (Ckay. W're going to --

MR BALL: Can | nmake a conment ?

HEARI NG OFFI CER KRAMER: Go ahead.

MR. BALL: Thank you. | thought --

HEARI NG OFFI CER KRAMER: For the phone fol ks, give
us your nane.

MR. BALL: I'msorry, Ronald Ball, city attorney
and general counsel for the redevel opnent agency.

| think we need to take a step back here. What
we're doing today is not looking at -- at least | didn't
think we were | ooking at particular conditions. And it's

kind of remarkable, actually. The condition was proposed by
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the applicant itself as being economcally viable and now a
short tinme later, two nonths later, it's going to nmake the
proj ect unvi abl e econom cally.

But | eaving that aside, the matter was renmanded
for a revised condition. Not because of Land 2 and 3 which
wer e included, but because of the other conditions and the
ot her argunents that were brought forth about the other
conditions. And that's -- | thought that's why we were
here. Not to discuss any particular set of conditions but
to decide how to process the remanded, revised PMPD. In
whi ch case there would be testinony required, |I think. And
then it would require the reconmendation of the full --

di scussion of all the argunents and issues when it cones
back to a full Conm ssion.

So | don't think it should be bifurcated. | think
that should be, it should be all part of the sane thing.

And this will be included -- those conditions would be
i ncl uded, a discussion of those, along with any of the other
reasons that the case was renmanded for a revised PWMPD

HEARI NG OFFI CER KRAMER: So in effect you're
sayi ng the applicant should just conme to the hearing
prepared to tal k about everything but doesn't get, shouldn't
get the opportunity to knowif it's, as they said, wasting
their tine because they're going to have Land 2 and 3 to

deal with as part of their permt.
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MR. BALL: The proceedings, | thought, were a
search for the proper conditions on licensing. Those are
two conditions that may or may not be proper along with
ot her conditions. No, |I'mjust suggesting that the limted
i ssues that were raised by the Conmttee are those that are
subj ect to evidence. And then when we return to the ful
Comm ssion, that will be when all those things are argued
again. They don't need additional evidence to be taken but
only on the limted purposes that the Commttee -- that the
Comm ssion had remanded it. Renanded for the proceedings
and revi sed PVPD

HEARI NG OFFI CER KRAMER: As | recall the renmand
did give the Cormttee sone options to adjust and add to the
list so | think we have that flexibility.

And t he purpose of commttees in this Comm ssion
is to do the hard work of listening to all the testinony and
sorting through the evidence. So if there was sonething
that was going to be argued to them they would want it to
have been argued and di scussed with this committee first.

So we're going to take a five mnute break and the
Commttee is going to deliberate a little bit. Then we'll
conme back and continue our discussion. So we'll go off the
record.

(OFf the record at 4:11 p.m)

(On the record at 4:34 p.m)
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HEARI NG OFFI CER KRAMER: (Ckay, regarding the
guestion of howto go forward and the, at least in the
applicant's view, a precatory question about whether Land 2
and Land 3 continue to be a part of the project.

VWhat we want to do is invite any party who w shes
to file additional conmments. And this is in recognition
that the request for nobst of us just cane on our radar
screens today. By close of business, and here that's five
p.m Pacific Daylight Time, on Septenber 23rd. The parties
are invited to, including the applicant, to send any
additional witten coments they want to provide on the
guestion of how to resolve that question and the other
guestions that are before the Conmttee.

And then after that the Conmttee will consider
all the coments and i ssue an appropriate order or orders
following that tine. Any questions about that?

MS. BAKER  Jul i e Baker.

HEARI NG OFFI CER KRAMER:  You' re breaki ng up
Julie. D dyou want to say sonething, Julie?

(No response.)

HEARI NG OFFI CER KRAMER: From what | can tell on
my control screen everything | ooks good.

MR CUMM NG Her battery on her cell phone --

HEARI NG OFFI CER KRAMER: (Ckay, she's changi ng her

battery?
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MR CUM NG No, |I'mjust guessing, because |I'm
on a battery-operated phone.

HEARI NG OFFI CER KRAMER: (Ckay, could you say your
name for our court reporter, sSir.

MR CUMNG |[|'mJack Cumming, GU MMI-NG

HEARI NG OFFI CER KRAMER: Jack Cumming, C- U, double
M I-NG Your voiceis alittle bit soft so that's why |
had to repeat it for the court reporter.

Ms. Baker, are you back with us?

(No response.)

HEARI NG OFFI CER KRAMER: Ckay, well, she'l
certainly have the opportunity to file witten comments. |If
she has a procedural question she can always, as nany of you
do, email ne and I'I|l get back to her with the answer.

M5. BAKER:  Ckay.

HEARI NG OFFI CER KRAMER:  You' re back.

M5. BAKER: (Ckay, yeah. M question was, the
deci sion that the Comm ssion will render on the comments on
Septenber 23rd, will those just be comments on Land 1 and 2?

HEARI NG OFFI CER KRAMER: You nean 2 and 3.

M5. BAKER O 2 and 3.

HEARI NG OFFI CER KRAMER: Wel | the question of how
to go forward. Should we split it up into sone kind of
procedure about Land 2 and 3 and then after that's resol ved

have another hearing on the other issues or hear it all at
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once? Do you think it's inportant that Land 2 and 3 be in
there? That sort of thing.

M5. BAKER: (Ckay. But | guess what ny question
was, so that we file the comments on Land 2 and 3 at five
p.m on Septenber 23rd and then the Conmi ssion will make a
decision. But the decision will be on howto go forward,
not just their decision on Land 2 and 3?

HEARI NG OFFI CER KRAMER: Correct. So how to go
forward is also a part of it. So if --

M5. BAKER: | understand now. | was just
confused. Thank you.

HEARI NG OFFI CER KRAMER:  You' re wel cone.

MR. BALL: Can | make a suggestion before we go
f orwar d?

HEARI NG OFFI CER KRAMER:  Well let nme just clarify
that. |In those cooments we want all your substantive
argunments about whether it's a good idea or not to take out
those conditions and anything that's related to that
guesti on.

And if you have -- also if you have sone thoughts
about the timng of the schedule going forward we would |ike
to hear that as well.

| f you have mmj or vacations planned that m ght be
a good time to let us know about that too. It is so hard to

get this many people avail able on any particular day. W
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can't guarantee we can honor, you know, vacations. But, you
know, if we have two or three choices we can perhaps nake
the -- certainly we'll try to nake the choice where it

i nconveni ences the fewest people.

M. Ball.

MR. BALL: Yes. The suggestion | was going to
make is that this really was kind of an unnoticed notion for
relief of particular conditions and now the parties are
bei ng asked to comment on that. Wich is fine. But it
seens |like the nost orderly way to do that would have the
applicant file a notion and say exactly what it wants and
what it wants relief fromand then the other parties to
conment on that notion.

That woul d give the Commttee the benefit of
argunents made in a |ogical order rather than coments
guessi ng about what the scope of the proceedings will be and
what the scope of the proceedings that the applicant
requests and what the relief fromwhich conditions the
appl i cant wants.

So ny strong suggestion is that the applicant be
requested to make a notion and tell us what the, what the
suggestions are on the proceeding and then the parties make
comments in response to that. Leading to orderly
information for the Commttee.

MR. McKINSEY: | would just say that | don't think
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we made a notion. There aren't any conditions that exist
yet because there isn't a decision. There is a proposed
deci sion prepared by the Conmttee that was sent back so the
Comm ttee now has their normal proceeding in place. So that
proceeding is trenmendously flexible and doesn't require
sonmething formal and rigid like a notion. | think it was
pretty straightforward what you suggested the parties do and
| think that would work quite well.

MR. RATLIFF: M. Kraner, if | may? Dock Ratliff,
staff counsel. W're satisfied going forward without a
notion. We think we understand what's been proposed here.

Thinking it over and discussing it a little bit it
seens to nme that one of the ways the Commttee m ght proceed
woul d be to sinply go forward with the evidentiary hearing
on the discrete issues that the testinony addresses.

| don't want to say "unfortunately” but | think
probably that requires us to go to San Di ego and have a
hearing. San Di ego has al ways been nice to us so -- or
Carl sbad has been, | should say, so we can probably suffer
that. Wth or without know edge of whether or not 2 and 3
are going to be del et ed.

We could go to hearing on those limted issues and
let the Conmttee then reissue the PMPD with our w thout the
condi tions, depending on what the Conmittee thinks is

appropriate after it's taken the comment that you're
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referring to. | don't see how el se actually you can
proceed, when | think about. So maybe that's the way you
want to proceed.

M5. SI EKMANN: M. Kraner?

HEARI NG OFFI CER KRAMER:  Ms. Si eknmann.

M5. SIEKMANN: If you so choose to -- Kerry
Si ekmann, Terramar. |f you so choose to take M. Ratliff's
suggestion then | would just request that all of us are
given a fair anount of tine to prepare because we thought
there was a delay going on so we are not caught up. Like it
sounds |like the applicant is saying that they were ready to
do testinony next week. Because we thought there was an
extensive delay that was going to happen. So | just wanted
to make that comrent, thank you

MR. THOWSON. M. Kraner, if | may?

HEARI NG OFFI CER KRAMER: M. Thonpson.

MR. THOWSON: Two short points. Nunber one, |
don't think we can say right now what our comments are goi ng
to be on taking out Land 2 and 3. This is a surprise. But
our comrents may include naterial that would need or that
ot her parties here may need to or feel may need to respond
to. And | would put that in front of you for consideration.

Wth regard to M. Ratliff's suggestion that we
nove forward. One of the itens that the full Conm ssion

remanded to the Committee for considerati on was the
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alternatives of the three PPAs signed by SD&E at the Public
Utilities Conm ssion.

While | amnot requesting for your consideration
that you wait until the final decision be out on that, |
woul d put in front of the Conmttee that hearings are
schedul ed for Novenber 7 and 8. The parties in the Public
Utilities Conmm ssion proceeding are just about everybody
here. |I'mnot sure that the Energy Comm ssion is there but
the Gty, SDGE, which is an inportant party to this. It
may, it may make the record better to have that record
avai l able to this Conm ssion.

HEARI NG OFFI CER KRAMER: Wl |, the Conmittee
previously ruled on that particular ground for del aying the
hearing in the scheduling order of August 12 and declined to
post pone on that basis. So | don't see any reason to change
that ruling at this point.

MR THOWPSON: Other than the fact that we now
understand that construction is not going to start for at
| east a year and there is no real rush, as | can see it.

HEARI NG OFFI CER KRAMER: Wl |, | don't think the
Comm ssi on has ever considered the existence or non-
exi stence of PPAs as a particularly relevant factor in
whet her or not power plants are permitted. There are other
rounds of solicitations. That's another deciding factor in

whet her a project gets built. But the Conm ssion doesn't
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require PPAs in order to apply or be approved and doesn't
deny the project, to ny know edge, because it did not have a
PPA.

MR. THOWSON: | understand and | apol ogize if |
was not clear. What | believe that the Conmm ssion asked the
Conmittee to look at were the alternatives of those three
projects as an alternative to this project. And | was
suggesting that that issue of the alternatives, the
feasibility of those projects, the selection process et
cetera, are all issues that will be heard in the CPUC as a
forum That was ny suggestion

HEARI NG OFFI CER KRAMER. We're not counting on
themto collect and sift our evidence for us so staff, one
of staff's assignments was to conduct that alternatives
analysis. And if you don't think they have done adequately
certainly that would be the topic of sonme of the discussion
at an evidentiary hearing at some point in the future.

So we're going to stick to the plan, which is
witten comments on the question of -- the Applicant has
basically asked the Conmittee to nake an initial
determ nation, if you will, of whether Land 2 and 3 could be
omtted fromthe project. And as suggested, you know, they
probably woul d not further pursue the project if the
Commttee was unwilling to reconmend renoval of those

condi ti ons.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © 0 N o 00 M W N L O

53

So to answer that question, we are first
soliciting additional input fromthe parties, in witten
form by close of business on Septenber 23. And then we
will, we will consider those comments, the conments that
have been made here today, and issue sonme kind of order
whi ch nmay be, may be an answer to the applicant's question
one way or anot her.

O it my sinply say, we need nore information and
in order to do that we are going to have to go forward to
hearing. And then the applicant, if that is the answer,
will have to decide if it wants to continue to pursue the
appl i cation.

But today we are not saying what the answer is.
W are sinply saying we are going to give you nore tine
since nost of you are very new to that question, to gather
your thoughts and convey themto us on paper.

So let's nmove on then to the other question which
was, relief fromthe requirenent that a paper copy of
filings acconpany filings that are sent to the other parties
by email .

G ven that at least in the next few weeks there
won't likely be any major filings of volune | can tell you
that on a Conm ssion-w de basis we are working on a
pr ot ocol .

As you may recall, last year | think it was, maybe
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even earlier, we adopted what | call an opt-out process
where people could say "I don't need paper"” and then we

i ndicated that on the Proof of Service. W are on the edge
of converting to an opt-in process where everyone will be
assunmed to not need paper unless they say so.

But we are working on a standard protocol for that
that will apply across all the cases so that we don't have
slightly different formul ati ons of the standard because
that, you know. For people who participate in nore than one
case that's annoyi ng when you have to renenber the speci al
little rules for each case. That may cone out in a couple
of weeks. Just as a -- so for those reasons we are going to
wait until we have that general protocol that we can adopt
in each case, including this one.

But | don't recall anybody who responded to

Terramar/ Power of Vision's notion saying anything that was

not in favor of changing the rule. In fact, hel pfully,
several of you said at that tine when you responded, | don't
need paper. And we have -- | don't know if we've issued it

yet but we have nodified the Proof of Service List to list
t hose, those new peopl e who becane what we call the "enuil
preferred.”

So just stand by. It's likely that you will get
the positive answer to your notion that you' re | ooking for

but it will be a general rather than a case-specific
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formul ati on of that.

So with that do we have any ot her busi ness we need
to di scuss today?

MR. ULMER: Hearing Oficer Kraner, this is Andrew
Uner with the California I1SO | just had one question.
| " ve understood the procedural next steps. After parties
submt comments Septenber 23rd and there's sone additional
order, do you anticipate having a subsequent prehearing
conference to discuss the next procedural steps after that
order issues?

HEARI NG OFFI CER KRAMER: Well, it all depends.
It's possible we could issue a new schedul e and that's why
|"msoliciting the vacation information. W may need to
have anot her conference.

W will, when we get to the point of an
evidentiary hearing, we will have a true prehearing
conference to go over witness tine estimtes and that sort
of thing so we can prepare a schedule that people can rely
upon. But until we decide that next question we won't know
precisely howit's all going to lay out.

MR. ULMER. (kay, that's fair enough. | sinply
wanted to rai se a procedural question about the opportunity
maybe to attend any evidentiary hearing, if one occurs, via
tel ephone. To nake the 1SO as a witness avail abl e

tel ephonically to the parties.
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HEARI NG OFFI CER KRAMER: Well let nme just ask.

MR ULMER | can raise it at a later tine.

HEARI NG OFFI CER KRAMER: Wel |l let nme ask today.
| s anybody going to object to the |1SO wi tnesses being on the
t el ephone?

MR. ROSTOV: | would prefer that they are at the
hearing. |It's just easier to see people when you' re asking
guestions. So yes.

HEARI NG OFFI CER KRAMER: M. Rostov has nade --
posed an objection. So, M. Uner, please feel free to,
either yourself or via staff, renew your request prior to
t he prehearing conference and we'll discuss it at that
poi nt .

MR. ULMER. (kay, that's fine. W'Il|l be prepared
to discuss it in ternms of, you know, whatever is an
accept abl e approach for purposes of an adm nistrative
heari ng before the CEC.

HEARI NG OFFI CER KRAMER: Ckay, any ot her business?

Thank you all for your attention and we are -- did
you want to say sonet hi ng?

PRESI DI NG MEMBER DOUG.AS: Thank you all for your
attention, we're adjourned.

(Wher eupon, at 4:53 p.m the

Comm ttee Conference was adjourned.)
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