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PROCEEDI NGS

2:46 p. m

COW SSI ONER DOUGALAS: Good afternoon. Wl conme to
this PMPD conference for the California Energy Conm ssion.
I’d like to welcone all the parties here, and I’'|l introduce
people at the dais. |’m Conm ssioner Douglas. |1’mthe |ead
conmmi ssioner on the siting conmttee. To ny right is Pau
Kramer, our hearing officer, and to ny left is Galen Len®i,
nmy advi sor.

Let nme ask for the parties to introduce thensel ves
now, and starting with the applicant.

MR. McKINSEY: Good afternoon. My nane is John
McKi nsey, counsel to the applicant, El Segundo -- excuse ne,
not El Segundo -- Carlsbad Energy Center, LLC. Also with ne
is George Piantka, who you' re all famliar with, a
representative of NRG on the project.

COWM SSI ONER DOUGLAS: Thank you. And staff?

MR RATLIFF: Dick Ratliff, counsel for staff.
And with nme is Mke Mnasmth, the project manager.

COWM SSI ONER DOUG.AS: Thank you. And now
intervenors, starting with the City of Carl sbad.

MR. BALL: Thank you, Conmi ssioner Dougl as.
I’m-- I"’mRon Ball. [|I’mthe city attorney for the Cty of
Carl sbad. And I'’mthe general counsel for the redevel opnent

agency. And -- and now | guess ny position has changed a
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little bit since I’mthe general counsel to the successor
agency for the redevel opnment agency. And that’s how we have
to act, and that’s how we’ve nom nated our pleadings. So
we’'re the successor agency to the forner redevel opnent
agency. But it’s -- it’s not been dissolved. It’s going
t hrough t he process.

And we're -- we're a little short staffed. Joe
Garuba is not here today. He wanted -- he sends his
apologies. He had a trip planned out of -- out of the state
and is on the plane now, | think, as we speak. And then
Al l an Thonpson, our special counsel, is with nme today, and
he will deliver the nmagjority of the argunents. And then our
Advi sor Bob Therkelsen. He’'s well known to the conm ssion
as the former CEO

And, oh, by the way, when we get to the public
comment, nost of the city council -- the city council is out
attending a neeting, educational conference in Kansas City,
actually, of inportance to |ocal governnents all over the
country. And we did ask for the proceedings to be
post poned, but unfortunately that didn’t happen. Thank you.

COWM SSI ONER DOUGLAS: Wl |, thank you for being

here.

Let’s go now to Power of Vision

MS. BAKER Yes. Good afternoon, and wel come back
to Carlsbad. |’mJulie Baker with Power of Vision. And to
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my right is Dr. Arnold Roe.

COWM SSI ONER DOUGLAS: Thank you. Terramar
Associ ati on.

M5. SIEKMANN:  Hello. M nanme is Terry Sieknmann,
and I"mrepresenting Terramar. And Catherine MIler may be
in attendance | ater. Thank you.

COWM SSI ONER DOUGLAS: Thank you. And now Center
for Biological Diversity.

MR ROSTOV: Good afternoon. WIIiam Rostov,
representing the Center for Biological Diversity.

COWM SSI ONER DOUGLAS: Thank you. |s anyone here
representing Rob Sinpson? | don’'t hear anybody yet. W'l
check again | ater.

| s anybody here representing Intervenor CURE? All
right. So far nobody with Intervenor CURE or with Rob
Si nmpson. | think we’ve now gone through all the parti es.

Let nme just introduce the Public Advisor Jennifer
Jennings in the room raising her hand.

And on the phone we have representatives of the
California 1SO  Could you introduce yourselves at this
time?

MR PETERS: Good afternoon, Conm ssioner. Dennis
Peters with the California-1SO  Thank you.

| s there anybody on the phone or in the roomfrom

the San Diego Air Pollution Control District? Are you
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St even Moore?
MR MOORE: Yes.
HEARI NG OFFI CER KRAMER: Very good. Thank you.
| s anybody here representing any other state,

| ocal or federal governnent agencies, or on the phone? Al

right.

Wth that 1’1l turn this over to the hearing
of ficer.

HEARI NG OFFI CER KRAMER: Thank you, Comm ssi oner
Dougl as.

So | note on the phone we have WIliam Wlters and
Robert Worl. They're from Comm ssion staff. And Al an
Greenberg, consultant to staff.

Does anybody el se on the phone wish to identify
t hensel ves at this point? kay.

Heari ng none, those of you on the phone, if you
can nmute yourselves, if you have background noise in your
vicinity. If not, when | see that happening I wll nute
you. So better if you can keep your environment quiet.

Your second choice is nmute. And the third choice is be
muted by ne, which may make it a little nore difficult for
you to speak up. But -- but | suspect that nost of you are
probably, for the nobst part, |istening.

M. Peters, you re not identified on ny list. So

if you can give ne five seconds so | can figure out which of
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the unidentified people you are and put your nanme on -- on
my list sothat I -- I'lIl be able to un-nute you if | need
to, I'd appreciate it. So go ahead.

MR. PETERS: Wuld you like me to speak, or are

you just trying to identify which call-in nunber | anf

HEARI NG OFFI CER KRAMER: Yeah. 1|’ve got you.
Thanks.

MR. PETERS: GCkay. Thanks.

HEARI NG OFFI CER KRAMER: Ckay. Well, with that,
there are copies of the agenda, | think, on the table

outside; is that right, M. Jennings?

M5. JENNINGS: The tabl e outside.

HEARI NG OFFI CER KRAMER: Ckay. Well, Ms. Jennings
has copi es of the agenda for today’ s neeting if anybody
wants one. And she al so has sone instructions for nenbers
of the public to understand the process of follow ng
comments beyond today, if they choose to do so.

This afternoon’s session is -- is for the nost
part to allow the parties to discuss anong thensel ves the
comments that they have -- they have made thus far on the
revi sed presiding nenbers proposed decision. If we have
time and there are sone nenbers of the public who don’'t want
to wait until five o' clock to nmake their conments we’l|l
allow themto nmake their comments earlier. 1f we do have

time we may break for a dinner break in the vicinity of four
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o clock. If not, we’ll -- we will not, but there is that
possibility.

| think that’s all the housekeeping itens we need
to have. Does anybody have any issues that they -- they
want to make sure they identify for discussion today? One
of those, of course, will be the city’ s recent request to
reopen the record. W’ Il be tal king about that. But other
than that | am not aware of any pending notions that the
committee needs to either discuss today or rule -- rule upon
today or at some future tine. So if there are any of those

that you have in mnd, please call those to our attention

now.
Ms. Si ekmann?
M5. SIEKMANN:  Yes. | would like to discuss
wor kers’ safety, the fire code. | would like to (inaudible)
and the fire code. | would like to discuss override. And |

woul d i ke to discuss coastal dependence.

HEARI NG OFFI CER KRAMER: (Ckay. So you want to
make conments on those? All right.

MS. SI EKMANN:  Yes, | do.

HEARI NG OFFI CER KRAMER: (Ckay. Each party doesn’t

need to identify the -- the topics they want to comment on.
That was -- but thanks for -- for calling those out.
l’m-- 1" mexpecting we’ll be tal king about all of those.

Any ot her pending notions that we want to nmake
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sure we -- we mark for -- for action at sone point? It
appears that there are none.

So let’s begin then with the city’ s request to
reopen the record. W have received the responses from --
fromall the parties, and also a letter fromthe 1SO And
does any party wish to nake further -- to further discuss or
argue that notion?

Oh, Ms. Siekmann?

M5. SI EKMANN:  Yes. Terramar supports the notion,
and really thinks it’s inmportant to get into the record al
t he changes that have occurred with CAISO s report since
they brought it to the hearing on Decenber 12th.

HEARI NG OFFI CER KRAMER: (Okay. | guess | have a
guestion to throw out to all the parties. The basic change
that was discussed in the city’s letter was a re-rating,
guess you could call it, to transm ssion |lines that get
cl ose to each other for a short period of tine.

To understand that further, M. Peters, when
first read the description of it, it sounded a little odd to
me because it was tal king about transm ssion lines that are
cl oser than 250 feet for less than 3 mles. And then it
occurred to ne that that’s probably just one of a series of
categories; is that right? So there’'s probably also a
category that is less than 250 feet apart for nore than 3

mles? Do you understand nmy question?

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o o0 »h W N R O

MR. PETERS: Well, yeah. There would be, |
believe, well, Categories A, B, C, and D And | believe
that prior to the change by the Western Electricity
Coordi nating Council | think we -- | believe that was a
Cat egory C conti ngency.

HEARI NG OFFI CER KRAMER: So it went fromC to D?

MR PETERS: That’s correct.

HEARI NG OFFI CER KRAMER: And in your letter you --
did I understand correctly that what this does is nmakes --
makes the -- the reliability of those two transm ssion |ines
for -- for handling -- handling inported power |ower because
of this closeness?

MR. PETERS: Well, yeah. The revised Wstern
El ectricity Coordinating Council criterion for what they
call common corridor circuit outages resulted in a
reclassification of the Sunrise and Inperial Valley-M guel
doubl e outage as a Category D contingency. And that was
because the power of the two |ines are spaced | ess than 250
feet apart for less than 3 mles, which is a new WECC
criteria. So we were -- we were notified of that change by
San Diego Gas and Electric on March 21st of 2012. So the
re-categorization of the conmmon corridor circuit outage as
Category D required us to reassess our |local studies. And
we presented those results of this reassessnment to the

California Public Utility Conm ssion as part of their
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proceedi ng exam ning a need for resources in the San D ego
| ocal area.

Based on the reassessnent |SO believes that the
reclassification of the Sunrise and |I.V.-M guel double
outage as a Category D contingency does not create nmateri al
changes to our testinmony in the CEC s siting proceedi ng and
this proceeding. And it -- so it remains true that Carl sbad
Energy Center will help neet projected capacity needs in the
San Diego |ocal capacity area, and in a |ocal capacity sub
area, as well as the retirenent of the Encina Power Station.
There has been devel opnent of generation at the current site
of the Encina Power Station or sonme electrical equival ent
location. 1SOis still likely to require one or nore
exi sting Encina units to operate beyond Decenber 17th of
2017.

So we -- we agree with the CEC staff’s
recommendation that the siting conmttee proceed to present
the revised PMPD to the full Energy Comm ssion for adoption.

HEARI NG OFFI CER KRAMER: So you’re saying then
that your testinony would not change in any material way if
we were to reopen the record and ask you what the affect of
that reclassification was?

MR. PETERS: That is correct.

HEARI NG OFFI CER KRAMER: (Ckay. So on -- on the

side, who's in favor of the notion to reopen the record,
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what is it about this reclassification that you think has

changed the -- the testinony of the |1 SO and -- because
they’re saying it’s immterial. Wat is it that you know
that -- that says ot herw se?

MR A THOWPSON: This is Allan Thonpson. This is
a very difficult area to understand. And -- and for our
part we have been trying to get a handle on these issues.
The reason we -- we sent in a data request so that the
experts could opine on these -- on these estinmates and --
and the studi es.

We did, however, | ook at the testinony that was
filed by the ISOwith the Public Utilities Conm ssion. And
if you |l ook at that testinony you'll note that under the
envi ronnmental constrained colum, if you'll recall Exhibit
199U, the environnmental constrained columm in that exhibit
started at 231 negawatts needed in 2021, and went, | think,
to 650. The revised testinony that the 1SO submtted to the
Public Utilities Conm ssion under that sanme environnent al
constrained starts at zero.

So the 1SO may be correct that their conclusion is
right. But the underlying data | think is inportant to
obtai n because I’'mnot sure that that -- that that data
supports that concl usion.

HEARI NG OFFI CER KRAMER: Yeah. |'mjust trying to

pull up Exhibit 199U. So give ne a nonent. Well,
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11

unfortunately that’s not an exhibit that | have an
el ectronic copy of. Ckay. |Is there any -- any further
argunent on -- or answer to the question | asked previously?
Let’s start with M. Rostov.

MR. ROSTOV: M understanding is that the
under | yi ng nunbers changed. So -- and when M. Sparks was

testifying in Decenber, when he said “contest,” you know,
that slide came out two days before. It was a prelimnary
slide. And M. Sparks fromthe | SO said, “These nunbers
aren’t going to change.”

And then a couple nonths later San D ego Gas and
Electric finds a mstake in the nunbers, those nunbers do
change, and we’re left with a record that is based on
prelimnary information that we all noved to strike in
Decenber. And it wasn’t stricken because at the tine
believe the ruling was that we had the opportunity to cross-
exam ne M. Sparks on those issues. So now that the nunbers
have changed we have not had that opportunity.

You know, the idea of a data request m ght be a
ni ce conprom se before a full blown hearing. At |east we'd
get sonme of the information. So those are ny -- so those
are ny nmain points.

HEARI NG OFFI CER KRAMER:  Ms. Si ekmann?

M5. SIEKMANN:  As a | ayperson, reading M. Sparks

testinmony that went to the PUC it also | ooked to ne as
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12

t hough the need di m nished by at |east 200 negawatts. |
think that's significant. And | think it’s sonmething, since
two overrides for need have been based on that report, that
that’s a critical thing to include. Thank you.

HEARI NG OFFI CER KRAMER:  Dr. Roe?

DR. ROCE: You may recall at the Decenber 12th
nmeeti ng when M. Sparks presented that 199U, | objected to
t he subm ssion of that docunent because it was in the
prelimnary form But even nore inportantly, we had no
access to the fundanental analysis on which the concl usions
in that slide were drawn.

Now, | don’'t find in the records that nmy objection
was ever officially overruled. | assune that since it’'s --
that slide is still in the record there was sone nuted
override of ny objections.

However, the point I want to nake is, that we
still continue to get conclusions fromthe | SO w thout the
backup analysis that would allow us to nmake an intelligent
rebuttal to their conclusions. And that’s what we really
need in this forum | nean, anybody coul d make a concl usi on
based on what? |SO has not presented that data to this
forumso that we can contest it. And this is what bothers
ne.

HEARI NG OFFI CER KRAMER: Staff and the appli cant

have any responses?
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13

MR. RATLIFF: 1'd note two things. First, we just
heard it fromM. Peters, and also in the letter from CAl SO
and in the letter from CAISO they stated that |1SO believes
that the reclassification of the |line contingency does not
create material changes to its testinony in the CAl SO Energy
Comm ssion’s siting proceedings. So we have it fromthe
representative of the agency that provided the testinony
that they don't -- they do not believe there are materi al
changes to that testinony.

And -- and then | think even perhaps nore
inmportantly, the -- the override in the assessnment is not
based solely upon SO s testinony, nor the overall need
determ nation perception. It’s based on quite a few
different factors. And both of those things weigh against a
| ast m nute either reopening of the record or attenpting to
obtain nore testinony sinply for those reasons. And so |
believe | agree with the idea that the CAI SO the actual
Wi tness thensel ves, who said we should not try to reopen the
record or otherwise try to ask themto further testify.

HEARI NG OFFI CER KRAMER: (Ckay. Thank you. Rem nd
me, the -- the colum that M. Thonpson was referring to
or -- or M. Bell -- Ball, I"'msorry, that was the -- that
was the estimate of the anmount of generation that was needed
in the San Diego area, or was that in the Encina subarea?

MR A THOWSON:. | believe it was the San Di ego
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area under the environnmental constrained col um.

HEARI NG OFFI CER KRAMER: (Ckay. So does anybody
have any reason to believe that this change in the rating of
the line -- the two lines affects the need within the Encina
subarea? Because that was one of the key aspects of the --
the override was that there is sonme generation needed in
this subarea, and none of the three PPA projects could
satisfy that need because they were outside of the subarea.

MR MCKINSEY: The | SO addressed that in the
| etter where they noted that the 1SO s reassessnent of its
study results did not affect the finding of need in the
Encina | ocal capacity subarea.

HEARI NG OFFI CER KRAMER: And | guess then |’'m
asking the -- the intervenors who support the notion if they
have any -- any reason to believe that -- that that
particul ar conclusion of the I SO woul d change because of
these -- this change in the rating of the lines.

MR. BALL: Thank you, O ficer Kraner. This is Ron
Ball. And | think you' re putting the burden on us rather
than the burden on the applicant or the burden on the
Wi tness. Because, really, the witness has testified through
his -- his testinony today, but saying it’s not testinony,
in effect, saying ny -- nmy testinony won’t change. And that
hasn’t allowed the parties to cross-exam ne the w tness

and -- and to find out whether that is substantial evidence
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upon which this conmttee should rely.

And so | think that the prudent course of action
woul d be to allow the facts and figures to be tested through
cross-exam nation rather than placing the burden on the
intervenors to go ahead and try -- try and cone up with --
try and cone up with an answer to your hypotheti cal
guesti on.

And | -- | spent all day yesterday, | think, or
the day before yesterday in the CPUC hearings, or what
really -- really was a workshop, in which M. Sparks was
testifying -- or not testifying, but explaining. And it’s
very difficult to understand. And -- and really what --
what | think the commttee would benefit fromand what the
parties would benefit fromis an explanation in these

proceedi ngs as to why that tentative schedule -- or Exhibit

199U is -- is -- is reliable, and -- and why it -- it should
be used in court to -- on which the conmttee could base its
override findings. | find that quite extraordinary.

And then the -- the subarea, | don’'t have a lot to
say about the -- the subarea, the need for the -- the
generation of the subarea. | -- | thought that this would

change that. So that’s -- that’s ny -- that’s not ny
testinmony, but that’s nmy understandi ng.
HEARI NG OFFI CER KRAMER: Why woul d it change it?

|’mgathering this -- this line is external to the subarea.
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M. Peters, where is this |ine, roughly?

MR. PETERS: Well, | actually have Robert Sparks
with me in the roomnow at this point. So given sone of the
detail ed questions |I’mgoing to have M. Sparks respond.

MR. SPARKS: Yeah. Hello. The constraint driving
t he Enci na subarea is basically a very localized Iine.

The -- it has nothing to do with the Sunrise and I.V.-M guel
line. So it’s -- it'’s a different piece of the network.

And the reclassification of Sunrise and |I.V.-M guel does not
affect the Enci na subarea.

HEARI NG OFFI CER KRAMER: (Ckay. And relative to
t he subarea, where is the line |ocated, those two |ines?

MR. SPARKS: It -- it defines the boundary of it,
as well as some other lines. But it’s -- it’s on the
boundary. 1'mtrying to think if the Encina-Penasquitos --
|’mjust going off menmory -- but it is right along the
boundary of the Encina subarea, whereas -- so it’'s -- it’s
probably within Carlsbad itself, whereas Sunrise and I.V. -
M guel are out in the eastern portion of San Di ego County
and | nperial County.

HEARI NG OFFI CER KRAMER: So it may connect to one
of the edges of the subarea then?

MR, SPARKS: Yes.

HEARI NG OFFI CER KRAMER: Ckay. Thanks.

So, M. Ball, are you done?
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MR. BALL: Yes. | amdone, except for the -- the
feeling sonething is gnawing at ne that says that we don’t
have a chance to cross-exam ne, we don’t have a chance to
bring in our experts that could provide the opportunity to
test the reliability of this -- this testinony. So I find
that a little bit awkward.

MR A THOWSON. M. Krarer, if | could add,
here’s where | think we are, is we submtted a data request.
And | think that the studies that would respond to the data
request are going to be done anyway by the 1SO.  They
basically said that they’ ve submtted sone of that to the
Public Uilities Conmmssion. So it wouldn't be a trenmendous
burden to revise 199U to nake it correct.

Nunber two, if you | ook at the revised PWMPD
the -- the figure of 231 nmegawatts of need is referenced
there a nunber of places. And | think at the | east you
woul d want a correct nunber in there, whether that nunber
remai ns 231 or drops to sonething else or is, in fact, zero.

Third, my understanding -- and, M. Sparks,

correct me if I"’mwong here -- is that the localized |ine
can be satisfied with -- by 20 nmegawatts or a transm ssion
upgrade. And | would think if -- if that is the case | --

and | think we covered this in the data request. And if
that’s the case | would think that the conmttee woul d want

to have that information, as well, to consider when --
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when -- when | ooking at an overri de.

HEARI NG OFFI CER KRAMER: M. Rostov?

MR. ROSTOV: | agree with the points that were
just made. And | also want to just say even if the -- the
line doesn't affect the local reliability in the 20 to 50
megawatts there, it goes to this -- this slide goes to the
alternatives analysis. | think that’'s what M. Thonpson was
just referring to. And there m ght be good alternatives if
you really don’'t have that nmuch need. | nmean, even maybe go
back to solar or sonething if you only have 10 negawatts or
what ever .

So -- and then the second point is | think it’s
i nportant, even under CEQA, to have the correct information
avai |l abl e for your docunent. So, | nean, the conmm ssion,
the commttee is on notice that there’ s something wong
here. And there’s sonething wong enough where |1 SO w t hdrew
their testinmony in another proceeding and recal cul ated the
nunbers. So at the very least it seens we shoul d have those
recal cul ated nunbers in this proceedi ng.

MR. SPARKS: Yeah. This is Robert Sparks. W --
we did not withdraw the testinmony in the CPUC proceedi ng.

We sinply just submitted sonme suppl enental testinony.

And | guess the other point that | feel a little

conpelled to add is -- is out of the four scenarios that we

studied, the one that is considered nost likely is the base
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portfolio. And as you can see fromthe suppl enenta
testinmony at the CPUC there was virtually no change in the

need for Encina and Carl sbad generation in that base

portfolio. And in the other two -- in two of the other
portfolios there was -- there was -- there was a change, but
there was still a need. So the environnental portfolio was
the only one that -- that -- where the -- where the
reduction was -- was that significant. So in three out of
four portfolios there was -- there was really no change in

the conclusion that there’s a need for this generation,
i ncluding the nost |ikely one.

MR. RATLIFF: W wish to respond. Fromstaff’s
point of view | think you re in danger of taking an
invitation of going down a route that is essentially
anal ysis paralysis. This is information in another
proceedi ng which has to do with existing PPAs. On top of
that there will be an additional proceeding, you know, if
DRA succeeds it’s questioning the current PPA proposal.
There -- there will -- the PPAs will be determ ned accordi ng
to the 2012 | ong-term procurenent process. That proceeding,
as | understand it, is supposed to extend into the next
year. And this -- the PPA proceeding itself is not
predicted to term nate before the end of this year.

There will be additional filings by additional

parties throughout that proceeding, and things may change.
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And | think what -- if you decide that, you know, because
the 1 SO anended its testinony in a proceeding in a way which
they have told you is not material to their conclusions in
this proceeding, what you' re basically saying is you can’t
act until that or those series of proceedi ngs conclude. And
you have to basically wait until everything concludes before
you can act. And your action then really becones no nore
than a second step to what the ultimte proceeding itself is
supposed to determ ne.

| think you need to think real hard if that is the
way we want to run our siting proceedi ngs, that you have to
actual ly conclude a PPA proceedi ng before you can actually
act. That has never been the prem se of our |icensing
process before.

MR A THOWSON. And | feel conpelled to -- to
respond to that. W filed a data request that was very
specific, redo the nunbers on 199U. It was a single page
exhibit. W didn't ask that -- that everything that -- that
Public Utilities Commssion is going to |look at for the next
year be included. Al we wanted was the correct nunbers
t hat had been tended to -- to revise the nunbers that were
testified to | ast Decenber. Recall, in Decenber when you
guys put that on we said wait a mnute, these are draft,

t hese haven’t been vetted. Lo and behold, no one took

our -- our advice, and |lo and behold it was -- it was --
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t hey needed to be revised.

All we're asking is that if 199U gets revised and
new nunbers need to be put in there for the consideration of
the conmttee, that that be done. M suspicion is that the
| SO probably coul d al ready have responded to 199U. And --
and, you know, that issue may or may not go away. But it
was a very defined data request.

MR. MCKINSEY: The -- and | feel conpelled to at
| east note that it -- it may sound like a very defined data
request, but the -- the basic prem se for going down that

path is just as open-ended as M. Ratliff suggests it is.

The -- the -- the fact remains that we received testinony,
and -- and that testinony is in the record. And a wtness
doesn’t want to -- to renove that testinmony. All the

parti es have always had the ability to provi de whatever
testinmony they wanted to provide.

| do understand that -- that dealing with power
transm ssion and systemreliability is trenmendously
technically conplicated. But the City of Carlsbad is the
one participating intervenor that has put those types of
resources to bear in opposing this project fromday one.
And so | couldn’t see the reason why the Cty of Carl sbad
shoul dn’t be able to present and hasn’t had anpl e
opportunity to present the testinony they wanted to present.

But M. Ratliff’s point is really well nade.
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The -- if we wanted to deal with systemreliability we
could -- actually, I’mnot convinced it would end next year
or the year after that. Conditions constantly change. The
SONGS outage right now is sonething that nobody anti ci pat ed.

And so | think at one point or another just sinple
practicality says that the -- that the commttee has to
accept that they have nore than enough evidence in the
record and an understandi ng of that evidence to reach the
conclusions that it -- it needs to reach.

And then -- and then second, it may take quite
awhile to extract a specific new point of data from CAl SO
i nstead of sinply, you know, it may sound |ike all they need
to do is snudge a nunber and nove it over on a sheet of
paper. But their testinmony was never of that nature, nor
are those slides. They're -- they re exanples of raw data
froma conplex analysis that they do all the tine. And
their testinmony was the gist of the need, and -- and that
hasn’ t changed.

M5. SIEKMANN: M. Kraner, may | speak?

HEARI NG OFFI CER KRAMER: CGo ahead, Ms. Sieknmann.

M5. SI EKMANN:  There are two questions that I'd
like to ask of the commttee. And nunber one is for the
CAI SO report, did the commttee have the opportunity to | ook
at the evidence behind the slides, or was the only evidence

the slides? That’s ny first question.
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And ny second question is: D dthe commttee | ook
at the offer the city made of, you know, handling the 20
megawatts if that were the need, you know, the sinple need
for that area as an alternative?

HEARI NG OFFI CER KRAMER: The -- the studies that
are behind that one exhibit were not put into evidence, nor
not reviewed by the commttee.

And as far as a 20 negawatt alternative, there was
a-- let me see. I'mtrying torecall. 1In the
alternatives, a reduced-size alternative, basically a Pico
pl ant, was discussed. And I'’mnot going to attenpt to -- to

sumari ze that discussion here again. But it was thought

not to be as -- as appropriate as the -- the proposed power
pl ant which would generate a | ot nore power for the -- for
the community and the region using the sane resources. In

ot her words, | think the underlying thought there is to just
put in a very small plant when you have transm ssion fuel
that can handle a nmuch [ arger power plant in an existing
site was -- was the better alternative fromthe perspective

of the commttee.

Dr. Roe?
DR RCE: | don't want to take issue with that
logic. I'mnot an attorney. | notice a |lot of the

di scussion is centering on |egal issues regarding the

request for the information. But | still have a | ogical
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mnd. And I'’mtrying to pursue your |line of reasoning, M.
Kramer, when you say that a 540 nmegawatt plant is nore
desirable than an alternative 20 or 50 negawatt plant, as
you -- as is stated in the PVWPD when the Warren Al qui st Act
i n Paragraph 25525 clearly states that in nmaking your
determ nation the comm ssion shall consider the inpacts of
the facility on the environment and on consuner benefits.

Now, if you tal k about the consumer benefits, the
rate structure required to -- for a 540 negawatt plant is
going to be nuch higher than for a 20 or a 50 negawatt
plant. And so | don’t see how you can justify that by
saying, well, bigger is going to be better. 1It’s going to
i npose a penalty on the ratepayer.

Now one other thing that bothers ne and that
hasn’t been brought up in these discussions is that the | SO
is not the only expert in what the communities and the
systens transm ssion needs are. Another very concerned
party is SDGE. And though it’s not in the records because
they don’t want to be a party to these proceedi ngs, they
have repeatedly told nme and ot her people that they don't see
a need, a shortage of energy, until 2018, or whenever their
PPA anal ysis was done, for any additional power beyond what
they are proposing in the PPA. And that, indeed, sone of
the system transm ssion upgrades that they are currently

doing will obviate any such need.
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Now, | was hoping that their testinony woul d, by
this time, becone public through the PUC hearings. But as
yet they have not comrented on the workshop that took place
a day or two ago when CAI SO brought before the PUC their
revi sed nunbers. And so we’'re -- we're rushing to judgnent
on issues based on an agency’s statenents, concl usions,
wi t hout having had the opportunity ourselves to analyze the
data in which these concl usions are based, or have ot her,
fromm point of view, interested parties |like SDGE to have
an opportunity to comment in public on CAI SO s anal ysis.
That hasn’t happened yet.

HEARI NG OFFI CER KRAMER: (Ckay. It sounds |ike

we’ ve covered that issue pretty thoroughly. 1Is there any
final remarks? W' Il take the -- the notion under
advisenment. And I’'mnot sure if we will rule today or
|ater, but we'll let you know. Any further conments?

Seei ng none.
Let’s nove on then to the -- sone of the comments

that the parties did file prior to this hearing, and we

thank you for doing that. It hel ps nmake for a better

di scussion here. Because at times your comments will elicit
guestions. And -- and quite often a back-and-forth dial ogue
is helpful. So I've identified sonme that -- that we want to

talk about a little bit. And then there nay be others that

the parties want to talk about that | didn't identify.
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First, let’s go to Conditions Land 2 and 3. And
while the city didn't yet propose its anendnments to Land 3,
it described inits comments, its prelimnary comments, its
concerns and at |east hinted at the kind or proposals it’s
going to make in its final comments to anend Land 3.

And | was intrigued, M. Ball or M. Thonpson, by
your concern that with $100 million estimted cost to tear
down the Encina structures, and | assunme do sone other work
on that property, that it m ght nmake redevel opnent of that
property economcally infeasible. 1Is -- is that what you
meant to say, or did | read that wong?

MR A THOWSON: No. No, M. Kraner, that’s
pretty close. Using an LLC for the CECP, and there’s an
exi sting LLC, to ny knowl edge, on the Encina units, you
coul d have a situation where the CECP is wildly successful,
but they’ ve carved out the -- the EPS. And the EPS has
aging units, three of which would be idle. Two may or may
not conply with, for exanple, the 2017 OIC Rul es. SDG&E
even if they do, may not contract for them So you ve got a
pl ant that basically has no useful purpose. And at that
time, according to the existing Land 2 and 3, the applicant,
presumably Cabrillo LLC, would seek out a partner and go
t hrough a redevel opnent effort, trying to find enough of a
redevel opnent dollar so that they can denolish and renedi ate

at 100 mllion, invest noney into new structures or
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what ever, and cl ear enough to have it make sense. That
stacks up to a pretty large bit, if you wll.

Qur concern is that you get to that point, you
don’t see those nunbers out there, the easiest thing in the
world, or at |east an easy thing would be to declare
bankruptcy and wal k away, in which case all of the efforts
here will be for not. You can have a thriving CECP and a
shell with machinery in it sitting on the coast. That's --
| think I covered it fairly well in our witten coments,
but that’s our concern.

HEARI NG OFFI CER KRAMER: So it may be that the --
the value of the land then, once it’s -- it’s been
recovered, is not close to $100 mllion?

MR A THOWSON: | think alot of it is the eye
of the beholder. | think if it was a city, for exanpl e,
that was | ooking at this where their -- their |ong-range
view is what is that property going to do for us 10, 20, 30,
40, 50, 100 years fromnow, that may be one thing. It may
be that a devel oper wants to get noney out of a 20 percent
hurdle rate for the first five years and the noney isn't
there for that. And it -- it is the applicant that nakes
t hose deci si on.

HEARI NG OFFI CER KRAMER: So then you are
suggesting in your coments that -- that one alternative

m ght be to create a denolition fund which | gather woul d
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col |l ect noney from other sources over tinme to -- to be able
to help pay sone or all of those costs of denolition

Coul d you explain a little bit nore about the
Sout h Bay nodel that you referred to?

MR A THOWSON. | can explain a lot nore. 1’ve
done sonme work for the Port of San Diego, and the Port owns
that land. And | do know that -- that Duke established a
fund where certain nonies were -- were put aside every year,
anticipating denolition and renedi ation. And when -- |
don’t know, I can’t tell you what that final nunber was.
can’t even tell you what the contribution was per year. But
it built up so that presumably when the tine cane to tear it
down there were -- it was a substantial anount of noney
sitting there for that purpose.

HEARI NG OFFI CER KRAMER: They were fundi ng that
then from-- presumably fromthe revenues fromthe power
plant while it was operating?

MR. A THOWPSON:. Yeah, presumably.

HEARI NG OFFI CER KRAMER: (Ckay. So -- so in affect
t hen what you are suggesting is that sone of the costs of
denolition be born by the CECP?

MR A THOWSON. [|’mnot sure |’ m suggesting
that. My suspicionis, is that Unit 4 and 5 are avail able
to be run now. | don’t think 1 through 3 run very much

But | think -- | think that those units are -- are
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operating. And -- and they, you know, they produce revenue.
And so | think that that revenue streamfor -- for that fund
could cone fromCabrillo. And obviously if CECP wants to
contribute to that, | think that would be terrific. |I'm
hopi ng that the applicant suggests that. But | think that
over the course of tine, until that Cabrillo is not |onger
used and useful, they can put noney aside to assure or at
| east help assure that this denolition gets done.

HEARI NG OFFI CER KRAMER M. MKinsey --

MR MCKI NSEY:  Yeah.

HEARI NG OFFI CER KRAMER: -- or M. Piantka?

MR. MCKI NSEY: The one -- one aspect of the South
Bay that is a little different in sonme extent is that the
funding essentially was born by ratepayers who were
essentially paying nore for the electricity for a period of
time in order to -- to fund that through. 1t’s part of a
deal that | think Duke had with its -- in fact, it was a |ot
nore conplicated than that. But to one extent or another
the then current owner, Duke, did indeed have to grapple
with these issues.

But there’s -- there’s a couple other dynam cs.
That’ s where the denolition and replacenent in -- in -- in
the sane |ocation, so there was sone conplexity about if
you' re going to tear this down you need to -- and then

rebuild it we want to see that that’'s -- that's viable
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before we’'re going to let you shut down and wal k away from
this, so that the port would then have he ability to ensure
it can be torn dowmn. This is not, as -- as many of the
parti es have -- have argued, you know, they -- they’ ve
argued that these are two power plants, this is a second
power plant project, and so this is a different |ocation and
is not mandated by itself inits ow tear-down. |It’s on the
ot her side of the railroad tracks.

The intent of Land 2 and 3 is to -- and | think it
does do the best possible, renmove the potential for it being
a second plant. In other words, it -- it nmakes it a plant
that replaces and di spl aces the ol d one.

The issue in here is what M. Thonpson gets at
that we had pointed out, which is the operation of power
plants is not controlled by the owners to conpletely -- to
shut down and retire a plant. Now you have to have the
State of California s approval through the PUC. And -- and
so what happens if though they do agree to shut them done,
because it’s -- to nme the Land 2 and 3 are very cl ear that
they’re going to have to be shut down as soon as their
capabl e of being shut dowmn. But then there isn’t a plan
that comes al ong that ensures that they can be torn down.
That’s, | think, the fear and the concern.

| think that Land 3 is attenpting to address that

in a very aggressive way because it requires -- and then the
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addition of Land 2 that requires the applicant to report on
a yearly basis to the CPM what are you doi ng, how are you
acconpl i shing these things, the project owner is going to
have a responsibility to pursue the Land 3 redevel opnent.
And so this condition reduces the |ikelihood of an outcone
instead of -- of either leaving it neutral or increasing it,
that that existing building stays in place infinitely, and
that the existing facility, in theory, could run infinitely.

It -- it mandates an aggressive renoval of those units,
when it’s possible, fromoperation. And then it requires
the -- the pursuit of redevelopnent. And -- and so to ne
that’s all entirely positive.

And the -- the issue about attenpting to put a

condition in, for instance, that m ght say, you know, when a
new proj ect becones operational you will set noney aside
or -- one, it mght delay redevel opnent if, you know, you
have to wait for ten years of operation to accunul ate a
fund. But | think nore inportantly it -- the issue in here
is that that, | think it’s -- and it was what the applicant
realized | ast year, that if you tie the denolition costs
of -- of that facility directly to this project, whatever
that price tagis. And -- and the estimate we provided in
testi mony was based on the cost of South Bay of $100
mllion, that that will burden the project too much. \Were

there’s a threshold, | don’t know. Again, it’'s -- it’s a
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vague questi on.

But | think that the condition as it’s witten
now, it’s very aggressive and very firmon the obligation to
see that these buildings go away and -- and goes -- we were
reflecting this winter that Land 3 in particular, but Land 2
and 3 together really have acconplished as nuch as coul d be
possible the -- the elimnation of the fear of having two
power plants on the coast, and nake it so that the new
facility, which is located in a nuch less visible
envi ronnment and nuch nore benign | ocation does indeed
repl ace the existing one.

And then one other correction. It’s interesting
how t hi ngs change, and this was our point, with the SONGS
outage right now Units 1 through 5 are running all out at
Encina. And -- and a shutdown on Unit 2, in fact, NRG had
to put off a schedul ed nai ntenance shutdown to keep them
running. And that’s, again, the exanple of without this
project going forward the future of that site is -- who
knows. You really can’'t say for sure that they' Il ever be
shut down or retired.

And -- and that’s been NRG s point all along.

And -- and the reason that they are confortable, and they're
actually very happy to have Land 2 and 3, is that they
believe it’s going to create an environnment where when this

project gets built that facility will be able to be torn

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N R O

33

down, denvolished, and redeveloped. And that's -- that’s
sonmething that at least at that point the -- the city wll
probably be able to participate in and -- and help
facilitate as well as the community. And whatever goes
there will be very healthy.

HEARI NG OFFI CER KRAMER: So then do | hear you
that you -- you do not share the concern that the potenti al
return revenue-w se fromthe redevel opnent won’t nmatch the

cost of denolition, and therefore the project won't go

f orwar d?

MR. MCKINSEY: | don’t -- I'’m-- |I’man attorney,
and | like to think Iike M. Thonpson where | think we’'re
both saying that there’s a risk there that’s -- and it’s an

unknown. That risk is there regardless of this project.

But this project reduces it substantially. That’s ny point.
It doesn’t hurt it, it helps. It reduces the risk of an
idle facility. And really, that facility remaining there
idle or not for an extended period of tine.

But as to what the -- the costs are going to be,
partly, that’s going to be a noving project. And the
denolition costs will probably partly drive what can occur
there. For instance, if the idea is to put a park there,
then there would have to be sonehow t he devel opnent of $100
mllion if that was the denolition costs and renedi ation

costs. If -- if it’s -- if it’s really expensive that
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probably dictates that the -- the land is going to have to
be used to produce sonme inconme to help facilitate that.

And -- and so clearly the cost of denolishing and

remedi ating that property are expected to be high and are
expected to be a challenge, but this -- this project
advances that. And it puts an agency holding the -- the
proj ect owner accountable to further facilitating that. And
| don’t think it can go any farther than that.

HEARI NG OFFI CER KRAMER: Ckay. Thank you.

Anyone -- okay. Let’'s see. M. Ball?

MR. BALL: Yeah. Let ne say -- let nme respond to
that. Really, the city’s needs and the redevel opnent
agency’s needs are real -- are sinple. One, we’'re | ooking
for certainty as to dates. And | know that certainty may --
may be hard to obtain. But maybe certainty in dates or a
certainty in events. So that’s the first thing.

And | think we’'re fine with this condition until
it gets to the last part where it gets kind of nuddl ed about
pursuing fiscally viable redevel opnents. So we -- we are
goi ng to make sone suggestions that hopefully the commttee
will accept.

And the second thing is we want a security for
that prom se for -- for performance. And we have creative
m nds here that definitely can cone up with ways to provide

security for that -- for that prom se to denolish and

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

35

remedi ate. Everybody wants to see that happen apparently,

even now t he applicant who has witten to you and said could

be nore clear? And if we have sonmething that will be nore
clear ’'msure that he will agree with that. Because in his
letter to you he -- he said the outcome that would displ ace

and replace the existing Encina Power Station, and that’'s
what we want to see happen.

So the two things that need to happen are sone
kind of certainty and some -- sonme formof security for that
prom se.

HEARI NG OFFI CER KRAMER: So when you say security
are you tal ki ng about sonmething on the order of $100 nmillion
bond or for sone part of the estimated cost?

MR. BALL: You know, that’s why | said there’s
creative minds in here, so we’'ll -- we’'ll figure that. W
don’t even really know That’s a guess. That's
specul ative. Wether it’s $100 million or $55 million in
the port -- as in the port district. But the -- the way the

city operates is that if soneone has an obligation, a

devel oper has an obligation to build a road for $22 mllion,
let’s say, or $40 million as has been sonme of the projects,
or even $60 nmillion, and they have to provide security for

that promse. And there’s lots of different ways you can
provi de security. Nonetheless, the city and the

redevel opnent agency will require that before a person can
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proceed. Because in this state developnment is a privilege,
it’s not aright. And any devel oper has to pay for that
privilege, including power plant -- power -- power plant
devel opers.

HEARI NG OFFI CER KRAMER. Ms. Siekmann, did you
have your hand up for -- go ahead.

M5. SIEKMANN:  Land 2 and 3 do not preclude
anot her power plant frombeing built on the front of that
property. That has -- | think that that’s a m ssing part of
Land 2 and 3.

And, also, retooling -- the retooling of 4 and 5
has not been addressed either as far as -- as far as Land 2
and 3 goes. | nean, there is still -- NRG has al ready

submtted to the Water Board a plan to retool 4 and 5, which
could go on indefinitely. So that’s not been addressed.
And | do agree with the city. Because as Land 2 and 3 | ook
right now there’s -- | personally don't see any benefit of
Land 2 and 3 at this point in tinme because there's --
there’s only a prom se, and there’ s nothing behind the
prom se.

Those are ny three comments that | would | ove to
hear fromthe conmttee on.

HEARI NG OFFI CER KRAMER. W tend to respond -- we
go back to our desks and tend to respond to -- to nost of

the coments. And you actually got really lucky a few
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m nutes ago when | responded to your |ast set of questions.

M5. SI EKMANN:  Not hing |ike pressing your | uck.

HEARI NG OFFI CER KRAMER: There you go.

| don’t know, | wll say, though, that the
requi renent that they planned for and -- and renoved, the
Encina Project, while |I guess the redevel opnent plan could
be for another power plant, that’s certainly not what was --
what was intended. | can tell you that mnuch

M5. SIEKMANN: But it’'s -- there’s no
clarification.

HEARI NG OFFI CER KRAMER:  Yeah. W' || take that
coment and the other comments under consideration.

Ms. Baker?

M5. BAKER. Well, | just wanted to respond, and
al so backup what M. Ball and Ms. Sei kmann are sayi ng.
And, also, M. MKinsey nakes the comment that they re sort
of required to turn a report in every year to the conpliance
manager. And ny response to that is so what? A report is

way di fferent than having sone financial juice in the gane

and -- and having sonme nore requirenents that have sone neat
intoit. | see no reason why. Once you do a report you
don’t pull it up on your -- your laptop and -- and update it
and send it off again and call it good. | just don't see

that that’s any real requirenent.

HEARI NG OFFI CER KRAMER: Do you see, the condition
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al so requires, though, that they get started on and they
produce a plan. So they are -- they are ahead of the gane.
If -- if they wait until -- until they have the noney and
then they have to produce a plan and it has to go through
the city’s review process which, as we’'ve said, is
conplicated then, I mean, the -- the tinme to actual
denolition will be |longer under that second scenario.

But there’s clearly a balance here. On the one
hand, if you load up this project with too many requirenents
then it can’'t sell its power to anybody, and then it never
gets built. And if the 1SO continues to insist that there
be generation in the area, the existing plant provides that
generation. And, you know, that’s -- that’s not what --
what | hear the nenbers of the community wanting either. So
it -- you know, there is a balance to be drawn here. W
recogni ze that.

M5. BAKER:. But on the flip side of that, if the

| ocal service provider never enters into a contract then --

then -- then what happens? | nean, you know, | guess | just
don’t understand. |’mjust confused by all of this. So --
HEARI NG OFFI CER KRAMER: | nean, it’'s -- it's --

M5. BAKER: You know, because we keep talking
about how | SO has said generation needs to be there, and
yet -- yet there apparently still never appears to be a

contract. And -- and here’s plans. You know, the City of
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Carl sbad, the planning departnent, there are shelves full of
pl ans that -- that people have turned in that have never
been built for various reasons. So | just don’'t see, again,
with all due respect, that -- that a plan or filing yearly
reports has any kind of meat behind it that offers any kind
of real protection to -- to -- to those of us living here in
Carl sbad that we aren’t going to have two behenoth
structures on the coast.

HEARI NG OFFI CER KRAMER: Ckay. W' ve -- we’'ve
heard your comments. W see it a little differently. And
but yet this -- you know, we describe this system as having
a lot of nmoving parts, and that’'s clear. The comm ssion has
al so approved projects that have never been built. So we're
famliar with that. And we -- it’s -- it’s not a central -
pl anned economy. So we -- we can approve projects. W
don’t finance them and nor do we approve the rates that are
charged to ratepayers. It’'s -- it’s the system we have.

Are there any other coments on Land 2 and 3?

MR. MCKI NSEY: Hearing Oficer Kranmer, we'd |ike
to respond, | think in a positive way, to one of the
comments, which is that there isn't a requirenent that
future redevel opment not be another power plant. And that’s
actually not the intent of the applicant at all. And so
we're fine with a phrase, sone | anguage that says that, that

the -- and I’ve even -- |’Il just read it out loud so it’s
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in the record, sonmething that I think would facilitate that.

In the sentence where it says “project owner shal
actively pursue fiscally viable redevel opnment of the Encina
Power Station,” we could add a phrase that says “that does
not include new power generation west of the railroad
tracks.”

But there is a nuance in here that there is
equi pnrent west of the tracks there now, including a
switchyard. There’'s a |ot of ambiguity about what’s going
to happen if -- if Poseidon is built, the desalinization
facility, then there’s going to have to be a nmai ntenance of
the intake and the discharge systens to facilitate the
novenent of ocean water through there. How that gets
mai ntained is if you develop the site it nmeans you nmay have
to build new intake and outflow, you know, structures and
run themthrough the property differently. And so there
will be still, I think, sone -- sonme -- particularly -- |1
t hi nk because Posei don stays there and you have a sw tchyard
owned by SDG&E west of the tracks, that there’s going to be
sonme -- sone things that connect the plant east of the
tracks. But certainly NRGis able to say it, because they
have no intention of using the area west of the tracks for
new power generation units thenselves, and -- and nothing
i ke that.

And so that -- that’s |anguage that they can

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N R O

41

accept that would acconplish exactly what we’'re hearing,
which is that is the intent of the applicant, as well. And
no intention here to try to use redevel opnent to put the new
power plant there.

HEARI NG OFFI CER KRAMER: Wel |, thank you for that.

A question: The black start unit, is that -- is
that -- is there any possibility that the system overl ords
are going to want to keep that in there for the future?

MR. MCKINSEY: Well, it has to be a possibility of
that, or at |east replacenment sonewhere else. | think
during that |ast outage the black start unit wasn't used to
repower when we had the bl ackout |ast year, which was an
exanple that it nmay not |onger be needed. It’s -- it’s
sonmet hing that you hear a | ot about, a lot of projects going
out that say we’'ll add a black start unit but then it never
happens. So | think generally speaking, you know, right now
there’s no -- we have no indication that it’s going to be
requi red by CAI SO or anybody el se to be naintained that.

And -- and it’s included in the things that have to be
aggressively pursued in terns of -- of retiring and -- and
denol i shi ng.

HEARI NG OFFI CER KRAMER: Ckay. Thank you.

M5. SI EKMANN: M. Kraner?

HEARI NG OFFI CER KRAMER: CGo ahead, Ms. Sieknmann.

M5. SIEKMANN: | just wondered if M. MKinsey had
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any coments about the retooling of 4 and 5 because of the
2017 TMIC (phonetic) rul e?

MR. MCKINSEY: Yeah. So the -- the plan that was
submtted to the Water Board is the nandated plan. And
it’s -- it’s essentially -- one of the issues we have to
grapple with is that if -- and this is sonething, | think,
that CAI SO, the PUC, the State Water Board, and the Energy
Comm ssion are all working together on to figure out, okay,
if we’'re going to nandate the retirenent of once-through
cooling or at least the elimnation of the once through
cool i ng aspect enough to reduce the -- the -- the adverse
aquatic marine inpacts, then how are we going to keep the
lights on?

And so the retooling of 4 and 5 is -- by
subm tting and including that as one of the options in the
plan it ensures that if -- if, for instance, this project
doesn’t get built and CAI SO refuses, and the PUC, to let 4
and 5 be permanently shut down, then they would essentially
be nodified to no | onger use once-through cooling, or the
way the rule works they drop to 7 percent of their existing.
And -- and so that’s -- that’s one of the options that would
be out there.

And, in fact, what you re naking -- the point
you' re making is the point that the applicant has nade which

is we don’t know that these projects won't be required,
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the -- the existing units won't be required to operate
infinitely. And -- and so that -- that 4 and 5 is part of
dealing with the OTC nandate. And this project is one of

t hose things that noves -- that takes you in the exact
opposite direction. And -- but it’s certainly there as one
of the contingencies if this project isn't built and CAl SO
requires 4 an 5 to operate for another 30 years.

HEARI NG OFFI CER KRAMER: (Ckay. | see M. Sarvy
(phonetic) has joined us as one of the parties. M. Sarvy,
were you intending to speak about any particular topics?
kay. He’s -- he’s not nuted. Maybe he stepped away from
his conmputer. We'll conme back to him Ckay.

That takes care of Land 2 and 3 then.

One argunent that was raised in the prelimnary
coments was from M. Rostov. And this has to do with
whet her the PSD permt needs to be, well, further along in
it’s process, at a mininum and nore information avail abl e
about -- fromthat process before the comm ssion should or,
| think he would say, could act to approve this project.
And | just wanted to give the parties an opportunity if they
choose to -- to respond to that -- that comment or those

comments that he nade.

MR. MCKI NSEY: | think our answer to some extent
has been asked and answered when we’'ve had -- had that cone
up in a fewdifferent notions and iterations that -- and |
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didn’'t see any new argunent for reasons that would seemto
require that -- that that be the case. | nean, we could re-
debate it again. Maybe M. Rostov could indicate where he’'s
maki ng a new argunent, as opposed to what’s been raised
before. | didn't see it.

MR, ROSTOV: | think -- | think you're right, it’s
a simlar argunent. But | think the one thing the PMPD said
was that we were requesting that, you know, there had to be
a deci sion about the PSD first. And | think what we
clarified was, no, the conmttee has an i ndependent duty
under their regulations and statute to do a conformty
anal ysis, and they haven't done it. And not only have they
not done it, they can’t do it because the applicant didn't
put in the required information, didn’'t even put in an
applicant, didn't take a position on whet her PSD appli ed.

So -- and | think you're right, at an earlier tine
the commttee in a ruling said that, you know, the Warren
Al qui st Act did apply and that they wanted i nfornmation about
it. And then our position is they really didn't get the
information, and the record isn’'t sufficient to support any
sort of conformity finding. So everything really needs to
stop until they can do that.

So | think the applicant failed to neet its
burden. And the conm ssion -- committee can't do its

anal ysis because of that. And the commttee didn't do an
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anal ysi s.

MR. RATLIFF: This is the second invitation to
anal ysis paralysis. You can't issue a decision because
there is another permt in another agency on a separate body
of federal law that is going to take place in the future,
therefore you can not issue a permt until -- and it’s not
clear to me what tinme that would be. But there is going to
be -- obviously, first of all, there has to be sone
determi nation the PSD applies, which has not yet occurred.
Second of all, there has to be an application. Third of
all, there has to be a permt. That’'s usually a process
that takes nore than a year, two years. Then there is
usually a review process at the Environnental Appeals Board
if anyone files an appeal, and that can take years, as well.

So if you want to tie a requirenment to the
i ssuance of a federal permt, which has sonetines been
described in the context of a power plant situation as nore
procedural than actually substantive, and as nuch as it
doesn’t change anything in our power plant |icensing
processes in terns of what actually gets built, if you want
totie that to a permt that m ght be years off in the
future then, yes, we can not issue a permt. W never
could. And it wouldn’t be very neaningful to -- to have a
conformancy analysis that is nmerely predictive.

So | think that what has been suggested here is
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that you' re deferring your decision for a period of tine
t hat woul d extend, perhaps for years, and the agency coul d
not act.

MR. ROSTOV: Can | give a brief response to that?

HEARI NG OFFI CER KRAMER: Go ahead.

MR. ROSTOV: W’'re not saying you have to wait for
the issuance of the permit. But we are saying there has to
be enough information in the record that you do a job |ike
you do on the other permtting. You do |ook at the PSD
perm tting.

But | think the better anal ogy actually m ght be
the Coastal Comm ssion stuff. | nmean, there is |legal issues
that | believe the city are raising. But the -- the staff
went ahead and did your own analysis. You know, is that
legal or is it not? But you went ahead and did it because
you felt |like you had a | egal obligation.

You have the sane sort of |egal obligations under
the Warren Al quist Act to do all air quality laws. So you
just didn’t fulfill your obligation. And the docunent
doesn’t have a record to fill it. Because when the
committee gave the applicant the opportunity to put in nore
information the applicant was |ike, you know what, we’re not
going to do a PSD permt application. W’re not going to
give you any of this information. And we' re not even going

to take a position if the PSD appli es.
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HEARI NG OFFI CER KRAMER: (Ckay. Thank you. The
next issue and the last one on ny list was the city inits
comments is very fervent in asserting that the Coastal Act
was not conplied with. They disagree with the commttee’s
conclusions in the revised PMPD to the effect that the
project is consistent with the Coastal Act. And so | wanted
to offer this opportunity for -- for the applicant and/or
staff especially, but any party to respond to those
coment s.

And then | also want to invite the parties in
their final comments to address -- to address the inplied
and, | believe, explicit in one case, the assertion of the
city, that the, if you will, the thresholds are different
bet ween the Coastal Act and the CEQA. So in other words,
whil e sone project may be found not to have any significant
envi ronnment al inpacts, having achi eved that |evel of benign-
ness, if you will, may not be sufficient to satisfy the
standards of the Coastal Act. So |I'’mnot necessarily
expecting you to -- to give nme cases or coach an argunent
today. But we would be interested in hearing coments on
that particular issue that the city has raised in -- in
t heir commrents.

So with that 1'Il just throw it open for anybody
who wants to -- to discuss this particular topic.

MR A THOWPSON: M. Kraner, | would like to
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of fer an apol ogy to everyone here. | had a hand in -- in
the -- the crafting of our argunents there. And | may -- |
made the statenent at one tinme that -- that the only place
that the -- that the Coastal Act was nentioned in the visual

section was at the very beginning and the very end. And |
m ssed a | ocati on where the Coastal Act was nentioned. It
was on page 47 of the revised PMPD. And | apol ogi ze for
mssing that. | don’t think it changes our concl usions.
HEARI NG OFFI CER KRAMER: Ckay. And Ms. Siekmann?
M5. SIEKMANN:  Well, | just wanted to say a few
t hi ngs about coastal dependence. | want to rem nd the
commttee that the CECP is an air-cooled plant. An air-
cool ed plant can be placed anywhere. It can operate
anywhere. Placing it in the coastal zone violates the
Coastal Act because CECP is not a coastal dependent

facility. The CEC declared the CECP coastally dependent

because of the de-sal plant for -- you know, the de-sal
plant that’s for the steam-- steam augnentation. The de-
sal plant was not part of the original AFC. | the original

AFC there was no de-sal plant. The applicant forgot to ask
the city if there was enough recl aimed water for themto use
city reclaimed water. The city’s reclained water was fully
subscri bed.

The city offered to the applicant that if they

wanted to expand the facility that they had avail able --
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woul d have avail able reclainmed water for themif that
occurred. But the applicant said no. They decided to
choose the path of the de-sal plant. This was a financi al
decision. It was a bottomline decision. It wasn't a
coastal dependency decision. The de-sal plant was a
financial decision. It’s not the job of the CEC to protect
the applicant’s construction costs by creating coastal
dependence. So we need to go back to the very beginning to
see that this plant was never coastally dependent. Even

t hough Enci na predates the Coastal Act it was coastally
dependent because it could only operate with the need for
massi ve quantities of water.

| would like for you to see this as -- as it
really is. [It’s an unfortunate manipul ati on of the Coastal
Act to preserve the applicant’s bottomline. This is just
one of ny concerns with the Coastal Act, but it was one |
wanted to di scuss today. The rest | will put in ny
comments. And thank you for [|istening.

HEARI NG OFFI CER KRAMER: Thank you. Any ot hers?
M. Ratliff?

MR. RATLIFF: M regard for Ms. Siekmann is so
high that I -- | hate to contradict her. But the -- the |aw
regardi ng the application of the Coastal Act, which
believe all witnesses testified consistently to, is that if

a facility conplies with Chapter 3 of the Coastal Act it
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doesn’t matter whether it’s coastally dependent. And that
was al so the testinmony of M. Faust (phonetic) who was the
city’s witness on this, and we agree with that.

Secondarily, the reason the staff believed that it
was correct in determning that this was a coastally
dependent facility, for the sake of argument, and the city
did argue that it didn't conply with Chapter 3, was that the
city has inforned the applicant by a letter, whichis -- is
in the record and has been discussed, that there would be no
water comng fromthe city, and that there would be no
avai l abl e water for the project. This was a rather poignhant
occurrence in the unfolding of this case because at that
point | told the staff -- or told the applicant we didn't
want to waste any nore tinme on the project since they didn't
have any wat er.

It was subsequent to that that -- that the
applicant filed basically what has been called the pure
anmendnent, which basically anmended the project to use an
osnosi s systemto obtain its water fromthe intake system
that would be used by the facility, and al so used by Units 3
and 4. So that became the alternative use and the only
vi abl e use, as we understood it, for the project to obtain
its water. And in that sense we saw it also as being
coastal dependent.

And those -- for -- those are the reasons, not the
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de-sal plant itself, but actually the -- the need to get
wat er from sone source other than the city, that staff
viewed this as a coastal dependent facility.

HEARI NG OFFI CER KRAMER. M. MKi nsey?

MR. MCKI NSEY: A couple of -- of comments. First,
the -- M. Ratliff’s characterization is very accurate as to
the unfol ding of the events. The intent of the applicant
has been and remains, actually, to use reclainmed water if
it’s available. The decision in the project, it’'s
essentially being permtted to do either.

And -- and | know we’ve made this conment at
pl enty of the hearings and enphasi zed that. But the -- the
project went to using the purified water, purified ocean
water for the very reason that it was informed that there
wasn’t water available. And -- and yet it also wanted to
maintain the ability to use it. And the way it’s set up
they -- they have to conmt to one or the other when they do

that final design on the plan, and that’s when that decision

will ultimately be nade. This decision preserves the
ability to purify ocean water as the source of -- of makeup
feed water and -- and other water uses on the site.

The -- and also it is very correct that there is

no coastal dependency requirenent for this project. Coastal
dependency is a factor, | think, that provides presiding

menber s proposed deci sion, quotes the exact correct |anguage
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and correctly analyzes that.

Simlarly, the applicant is -- and we can confirm
this in our witten coments, but is very confortable that
the -- that both the decision, as well as the record, is
conpl ete on Coastal Act conpliance, and -- and therefore,
you know, is satisfied that that area is nmet, as well.

HEARI NG OFFI CER KRAMER: Ms.  Si ekmann?

M5. SIEKMANN: | just would like to say that |
have spoken to Joe Garuba about this very thing. And there
is a disagreenment at the table as to whether the city made
that offer. And ny understanding fromny conversations is
that that offer definitely was made.

And also if -- if -- if you read the information
provided by M. Faust in the city’s coments it is quite
clear that -- that this is not a coastally dependent power
plant, and that it needs to be coastally dependent based on

how you’ re supposed to use the Coastal Act, by reading

his -- M. Faust’s notes.
HEARI NG OFFI CER KRAMER: (Ckay. Thank you. | need
to correct nyself. | -- 1 mstakenly said a few nonents ago

that M. Sarvy was a party in this case, and he is not.
And al so for the benefit of the people on the

t el ephone, if when you speak if you would just say your

name, that will help themsort out the -- the voices that

can sonetinmes sound very sinmlar.
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kay. | think that --

MR. BALL: Actually, before we left that I wanted
to make a few remarks that woul dn’t probably surprise you if
| was just in disagreenent with the remarks that have been
made here today. So --

HEARI NG OFFI CER KRAMER: Not at all. Go ahead.

MR. BALL: You know, the fact that the city didn't
have a | arge enough plant to provide the water doesn’'t nake
this project coastally dependent. | nean, | heard that from
M. Ratliff and | heard that from M. MKinsey. It was
gquite alarm ng because that’s not the test, whether or not
the city will provide -- has a capacity to provide it. The
test is in Section 30101. And -- and I would like you to
| ook at that section for a second.

Comm ssi oner Dougl as, do you have that up there?
kay. So if you -- if you | ook at that section you have to
start off -- you have to start off with a coastal dependent
devel opnment neans any devel opnent. GCkay. So what is any
devel opnent ? Conmerci al devel opnent is any devel opnent. A
touri st-service devel opnent is any devel opnent. A housing
devel opnent is any devel opnent. And, yes, a power plant is
any developnent. It’s an industrial devel opnent. Okay.

It’s an industrial devel opnent. GCkay. So you have
to -- the applicant and -- and the staff nust -- really nust

concede that, that this is one of any devel opnent, and that
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is covered by this section. Ckay.

If you get to that point then and it says, al
right, this is along with any devel opnent, it’s an
i ndustrial devel opnent, it nust require a site that’s
adj acent to the sea to be able to function at all. Ckay.
Now, is there anything about this plant, anything about this
pl ant, |eave out the pair for a second, that requires it to
be adjacent to the sea to function at all? Okay.

So ny col |l eague says maybe | can answer t hat
nmyself. But 1’1l -- 11l just -- I"Il just |eave the
guestion there. GCkay. Then you -- you -- you need to
answer that.

Now t he pair cane along and said, well, if we
can’t get water fromthe city because the plant is not big
enough we’re going to -- we’'re going to nake it so that --
we'll put a de-sal conmponent in there. And everybody knows
that de-sal has to take water fromthe ocean. That’'s what

the de-sal plant does. So it’s got to be coastally

dependent. Well, | don’t think that that’s a correct
argunent because there’s still -- any water, it doesn’t have
to be seawater, can -- can be used. Reclained water can be
used.

And if the applicant wanted to discuss this with
the city and say, yes, we’'d be willing to accept the

condition that we pay for upgrading the plant and nmake the
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wat er available, then that’s if it can becone avail abl e.
The city does that all the time and says pl ease oversize
this facility, a sewer pipe or a water pipe or a road, okay,
because -- because you need to provide those facilities for
the project. Oay. And if we require that to be oversized
then you can -- you can get paid back through a
rei nbursenent agreenent from other users as they cone
online. Soit's really a fairly sinple process that both
the revised PWD gl osses over, the 30101. And that’s the
first test that you have to satisfy before you get t0 30260.
And that’s exactly how the Coastal Conm ssion approaches
t hat .

When it did it’s phase for the Poseidon Plant it
said unless, in a one paragraph finding on the last -- it

was a finding, it said this is a coastal dependent facility.

Everybody knows that the water -- it’s going to take 304
mllion gallons of water out of the -- going out of the
Pacific Ocean to generate 50 mllion gallons of pure water,

pure, whol esome water. Okay. Nonetheless, it’s not
consistent wth Chapter 3 of the Coastal Conm ssion -- of
the Coastal Act. It is not consistent.

So we need to engage in the 30260 overlying
proceedi ngs which requires the pre-findings that are in
the -- in the provision, in that lawitself. And that

hasn't -- first of all, we don't think the commttee can get
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over the first chall enge about whether or not the findings

are a coastal dependent facility. And second, it hasn't

applied the three tests that are in -- are contained in
30260.

So we do disagree. And maybe we -- |1’d be happy
i f soneone could -- could explain why that’s a wong

analysis, but |I really don't think it is. And | was
surprised that sonmeone said that -- testified that it
doesn’t matter if it’s -- if it’s consistent with Chapter 3
it doesn't matter that it’s coastally dependent because that
turns it on its head. And that’s what the argunment is, is
we're turning the -- the -- the Coastal Act is being turned
on its head to -- to really create a coastal dependent use
so that this project can be approved.

So -- and I'm really, I"'mtrying to invoke a
di scussi on from Conm ssioner Douglas if that -- | nean, if
you have sone -- 1’|l be happy to -- to try and listen to --
to counter argunents from anybody. And then -- and then
maybe we can get to the bottom-- the bottom of this.

MR. RATLIFF:. Well, we, again, we -- we do

di sagree. But | guess the -- and | -- this has been -- by
the way, this was discussed a great -- in great elaboration.
It’s been thoroughly briefed. It’s -- | knowit’s discussed

at sone length in the staff opening brief. And there are

citations in M. Faust’s testinmony on this issue.
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Be that as it may, | guess | have to ask at this
point, it's 4:20. The day is not infinite. And what we
have done thus far is reargued a couple of issues that we
don’t agree upon. But | don't see us naking any progress in
terms of actually hearing coment on the decision. W can
argue about -- and if that’s what the conmttee would |ike
to hear we can continue to argue about the application of
t he Coastal Act, whether Chapter 3 is the test or whether
the first test is going to be whether it’s a coastally
dependent facility. And then whether or not it is a
coastally dependent facility and what the city -- the city
says about whether water is avail abl e.

But like |I say, that’s all been discussed and it’s
all been briefed. It’s all part of the record, and you
don’t really have to hear it again today. And it’'s just
kind of like -- tonme it’s -- all we’'re doing is getting nmad
at each other and listening to each other. And why do we do
this? | nmean, if you want to hear comrents on the deci sion
take comments on the decision that we -- or if you want us
to argue, tell us that’s what this is all about and we’ll
argue it. But --

MR. MCKINSEY: Hang on, M. Kraner. Actually, to
M. Ratliff’s direction there is sonething we wanted to get
a di scussion about, and that was -- and he didn’t bring it

up in your |last one, which was the Cty of Carlsbad s

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

58

proposed changes to Land 1 in their comrents.

HEARI NG OFFI CER KRAMER: Yeah. | spotted that,
and | was going to add to ny list. GCkay. So per M.
Ratliff we have exhausted the Coastal Acts question. So
let’s nove on to Land 1. And, yes, | would find that -- we
would find it very useful to hear the applicant and/or
staff’s response to the proposed changes for Land 1. And
this regards the coastal trail.

MR MCKINSEY: And, first, so the Land 1, we kind
of divided it into three changes, essentially. One was to
make it clear the easenent is pernmanent. One was to create
a requirement for a tenporary trail, should the conpleted
trail not be present prior to start of construction. And
then three, to nmake the Gty of Carlsbad share the costs of
the appraisal, as well as choose the appraiser. And |
don’t think the City of Carlsbad s |last point was to
actually share the cost. They sinply wanted to be invol ved
i n choosing the appraiser.

So the first change is just to nmake it pernmanent.
That’s -- | think that’s what we understand it to be. And
that first use of the word pernanent at the -- on the first
line that says “project owner shall dedicate a pernmanent

easenent,” that’s fine. That's the intent. It is |ike al
t he ot her easenents that have been granted and will be

granted to the property, they’' re pernmanent easenents to the
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i nfrastructure.

The tenporary trail isn't an issue for quite a few
reasons. And | think we'll probably be better off if we
articulate those in witing. But -- but | wanted to be
clear that it just -- it wouldn’t work, we feel, for a

nunber of reasons that nostly relate to the fact that if
were to sonmehow do a tenporary one there would have to be
sonme kind of a transfer of -- of responsibility, liability,
and inter workings of the deal. You could, you know, in
t heory, pave the section, do fences on it. And that
presunes that the cooperation has occurred that’s -- that’s
noted. If it doesn’t, then a grant of noney will be
provided in lieu of that. And so it presunes that there
will be a Coastal Trail going through the property. It’s
presents that it’s figured out effectively about where it
woul d be. And so you really couldn’t have -- you' re going
to put in a tenmporary one at the start of construction,
unless it was already part of the permanent figured out plan
of where we’'re assumng it would cross the property, where
it would cross it at and where it would exit at.

And -- and then the third issue is that the
Coastal Rail Trail dedication could get triggered if -- if
the site beconmes conmercial operable. Under the PDP prior
to the siting becone operational a Coastal Rail Trai

easenent has to be dedicated. But it’s not a part of the
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start of construction for Poseidon. [It’s not, you know,
it’s not an absol ute nmandat e.

So this project, if -- if it gets constructed,
provi des anot her means of ensuring that an easenent is
providing. And, of course, by providing it this also
ensures it wll be consistent with this potential obligation
under the Posei don-based PDP. But if you had it as a
presunption of prior to start of construction that could
assunme that it’s going to go in regardl ess of whether this
project gets built, and regardl ess of whether Posei don gets
built. And that would be highly inpractical, and al so not
required.

So -- and then finally, | think practically
speaking, the -- we don’t think that the Coastal Rail Trai
is anywhere close to being ready at this point anyway. But
maybe in five or four years it mght be. But there’'s a |ot
of things yet to be figured out about howit’s going to nmake
its way through that area.

So -- and despite M. Ratliff’s argunent, | think
there are a fewtopics we're getting into that are useful.
And | think having a discussion about this would -- would be
one of them rather than just having it here and just in our
witten comments at the end, in the [ast mnute, because it
is a pretty big change.

The fee change, as nuch as we probably would |ike
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sharing the fee of the appraiser with the City of Carl sbad,
|’msatisfied that if the CPM (phonetic) has to approve the
appraiser and the Cty of Carlsbad doesn’'t want that person
to be the appraiser, thenit will end up being a different
one. |If the CPMhas to approve it | don’t think that having
it be approved by both the City of Carlsbad and the CPMis a
necessary change, and that the city will find its interests
quite well protected by the CPM Because the CPM has to
approve the selection of the appraiser. And if the city
says that appraiser isn’t good enough you're going to wi nd
up getting a different one.

HEARI NG OFFI CER KRAMER: (Ckay. On that | ast
point, there’s no consultation with the city on the choice
of the appraiser discussed in the current condition, is
t here?

MR. MCKI NSEY: Actually, you know, we haven’t
| ooked at Land 1 since -- really, this is the first tine
it’s actually cone up in a few years. But there isn't

actually land in the condition that requires the appraisal.

And | think -- so it’s interesting | anguage, only in
verification. |In theory there would be a sentence in the
condition that says applicant shall get an appraisal. And

actually, the way I'mreading it here there isn't a
verification. So it is -- oh, that is going with the new

condi ti on.
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So you're correct, it doesn’'t require that they
consult. And I"'msure that’s fine to consult with the --
that’s kind of the normal conpliance nodel that just the --
the applicant consults with various agencies and then
submits to the CPMwhat they think is correct. The CPM
takes conmments and then makes a decision. And, actually,
your paper doesn’'t have the notation on it, which is usually
where you Il see the “consult with” part. And the
verification | anguage in Land 1 doesn’t address the
apprai sal at all.

HEARI NG OFFI CER KRAMER: (Ckay. So you’'re saying
that rather than say the project owner and the city nutually
select, you' d be in favor of having CPM approve it after
consulting with the city?

MR MCKI NSEY: That’'s correct.

HEARI NG OFFI CER KRAMER: (Ckay. Could you -- could
you explain in a little nore depth your concern about -- |’ m

not fully understandi ng your concern about the tenporary

trail segnment, how that would -- how that could ness things
up.

MR. MCKINSEY: It -- it’s an absolute requirenent
that if -- it’s an absolute requirenent that there be a
tenporary trail, even when there m ght not be a pernmanent

one first. So in any case, if the city and the applicant

can’t reach agreenment on where it will be |ocated then there
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will be a paynent in lieu of Coastal Rail Trail. So it
presunes there’s going to be one, absolutely, which defies
t he second paragraph of the condition which makes it the
paynent is in lieu if the city can not cooperate. |If -- and
so that’s the first issue.

Then the second issue is that the Coastal Rai
Trail could be sonething that has to be conpleted in that
segnent after construction is conpleted. And depending on
where it’s -- where it’s being routed through the property,
assumng it goes through the property. And so it -- it
woul dn’t make sense to have a tenporary one go in, even if
you condition it to say, you know, assum ng that the parties
have reached agreenent, but it has to be tenporarily put in
prior to the conpletion of construction of the project.
Because during the construction phase of the project there's
quite a bit of activity on that property. So requiring a
tenporary one through there is an absolute requirenent. It
woul d sinply entangle and -- and create a barrier.
Presumably it would be where the -- the city and the
appl i cant and project owner reached agreenent on its
| ocation. But that |ocation nay not be even usabl e during
the early phase of construction.

And so all those reasons, it seens pretty clear
that -- that requiring a tenporary trail of sonme type, you'd

have to have a |l ot nore conditions associated with it. But
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even then it would have to be, you know, conditioned on the
fact that there is going to be one through that property.

MR A THOWSON: M. Kraner, | fear that -- that
maybe | wasn’t clear enough in witing these coments,
because | don’t think that ny friend M. MKinsey and | are
on the same page here at all.

What this is intended to do -- first of all, we
don’t think this project is ever going to get built. W’re
trying to get a power purchase agreenent with SDGE;, no go.
And they haven't filed a PSD. They were going to start on
July 1. That didn't happen. W just don’t think it’s ever
going to get done. Maybe sonething el se, sonme other place.

But what we do see is years going by wthout --
just lying idle. And this was a proposal to put in a
tenporary asphalt trail that connects the two sections when
the bridge element is done. Well, if and when they ever

break ground or start to break ground under the CECP, this

goes away. There will be an agreenent to put a Coastal Rai
Trail sonewhere else, or -- or noney, | guess, isS -- is

the -- is the alternative for that. But the true Rail Trai
woul d go away. And -- and there will be many people riding

their bikes through their project when -- when that happens.
And this is the guard agai nst having that segnment of the
trail interrupted needlessly while tinme goes on after the

bridge elenment is -- has been finished.
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HEARI NG OFFI CER KRAMER: And the south -- southern

portion isn't at issue. |Is that already finished?
MR A THOWSON:. | believe that that’s finished
up to the -- the hotel. Yes. And there are anenities

there. There' s a bench there and there’s sonme ot her things.
So, yeah, it goes up that far.

HEARI NG OFFI CER KRAMER: (Okay. Thanks. Does that
clarify things for you, anyway, for you M. MKinsey?

MR. MCKI NSEY: Yeah, it does. But | think we are
on the same page of disagreenent. For instance, there is a
presunption that there is going to be a Coastal Rail Trai
goi ng through that property. And right now the only thing
that exists that mght end up requiring that is if the
Posei don Desal inization Facility becones operative.

So there’s no certainty fromthe applicant’s
point -- and the city may disagree with that position, but
that mght be a different issue. Fromthe applicant’s
perspective it’s pretty clear that the -- the easenent for a
Coastal Rail Trail is only required to be dedi cated upon the
commerci al operation of Poseidon, which hasn't started
construction yet. And there are other requirenents in the
PDP that are required prior to the start of construction,
but this wasn’t one of them

So if this project isn't built then it shouldn’'t

be -- it shouldn’t be just because of the condition in here,
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the Coastal Rail Trail going through the property. Maybe it
goes to their point that they don't think it’s going to be
built. But either way this would turn this into an absol ute
mandate that there at |east be a tenporary one goi ng through
there, and there m ght never be one going through this piece
of property.

MR A THOWSON. So can | make -- brief response
to that?

HEARI NG OFFI CER KRAMER: Go ahead.

MR A THOWPSON:. So, Conm ssioner Douglas, you
can see why finding extraordinary benefits in this case has
been very hard. Because we’re talking about a few t housand
dol | ars, probably, to -- to put down sone asphalt and a few
sticks of a fence that we're talking. And a $500 million
project, we're quarreling about a few thousand dol | ars.

It’s quite amazi ng.

And the -- and the tenporary trail would be a
straight line between the bridge that they' re -- the bridge
when -- the conpletion of that construction until the -- and

down by the -- by the west -- the Wst Sweet Sod (phonetic),

whatever it’s called, there's alittle -- alittle park down
there. And it would just be a straight -- straight shot.
And so this is sonething that -- Carlsbad has a

very conprehensive trail system W have trails throughout

the city. W know how to inprove and maintain them W
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know how to shift the liability, take the liability. W --

we're very famliar with that. And so the applicant shoul d

have no fear that -- that they would be taking on a
liability as -- as a result of this.

MR. MCKINSEY: 1’Il note two things. First,
again, the -- the -- there is a presunption in -- in this
proposed change that says there will be a trail through this

property. And yet the condition is witten to say there
will either be a trail or paynment of an equival ent amount to
go around it.

But then the second issue is on the timng
conponent to it. The -- the construction phase of the
project is probably going to -- at least at this point |
assune it’s going to require the use of sonme of those areas.

And -- and so it’s unclear to us that you could put a
strai ght shoot through, a trail, if it even fell routed on

t hat path, which would be subject to agreenent by the

applicant and the -- and the city. But even if it could,
and that’s where it will end up, it nay not be able to go in
there until after construction is conpleted. And -- and the

real point of this conditionis to require the applicant to
negotiate with the city in an attenpt to reach agreenent

on -- on an easenent, or conduct an apprai sal and provide
conpensation in lieu of that at this tinme, basically.

MR. A THOWPSON:. The tenporary trail goes away
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when you begin to start construction, and | would assune
even before that. Wen you are thinking about nobilization
| would think you -- this -- this trail goes away. And we

don’t want a lot of bicyclists, you know, bunping into your

cenment trucks. | mean, this would go in, and presumably a
permanent trail sonewhere el se -- sonewhere else would be in
the works. This would cover the tinme between the -- the

cl ose of the bridge segnent and when you start construction.
So it would go away.

MR. MCKINSEY: And you may be -- you nay be

correct. | may not understand. Right nowit just says
there will be one, period. But are you trying to say that
if alocation of the trail is agreed upon, then to the

extent it’s feasible there would be a tenporary trail ?
MR A THOWSON: | don’'t even think you have to
get to the -- to the negotiation of a permanent trai

with -- with a tenporary.

VWhat | -- what | was thinking is sonetine after,
in two years or whatever the -- you can link the trails and
tear down the asphalt when you -- when you start
construction or start to dealing with -- there’s a separate

condition that goes to Rail Trail to cover that |ocation
and/or noney to be set aside for that if -- if we want to
condition the tenporary trail to say that goes away, that

can be torn up when an agreenent for a permanent one is --
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i s decided on.

MR. MCKINSEY: Well, but there’s still no
requi renent or an agreenent for a tenporary one. In fact,
it’s just the opposite. This is requiring the dedication of
a permanent easenment. So, | mean, are you suggesting
that -- that the -- there would be a negotiation of a
tenporary easenment for the trail?

MR A THOWSON. No. W're -- we're |eading on

your good- nei ghbor policy to -- to -- yeah, to -- to

poi nting out the $10,000 for sone -- for sonme asphalt and --
and a fence if -- if we’re here |longer than two years
wi thout the start of construction. | guess that’s what

we’ re asking.

MR. MCKINSEY: Okay. And | don’t think it’s
$10,000. |It’s whatever the cost of asphalt and the fencing,
which actually for this space it’'s nore than $10, 000.

But -- but in any case, it’s not a question of the cost of
the asphalt or the fencing. 1It’s the cost of -- of whether
or not a location can be agreed upon between the city and
the project owner on where that trail is going to go.

And -- and if it can be, | don't think that -- that NRGis
going to have an issue with providing routing through there
if it’s capable of being done. But certainly the way this
reads now there will sinply be paving and a fence w t hout

associated transfers of -- of land responsibility, etc.
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And -- and then sonehow, you know, that woul d get
facilitated.

And maybe your intent is to say that if the
easenent i s agreed upon between the parties and provi ded and
it’s not in the way of construction, but that’s not how it
is now And -- and that m ght be a different consideration.

MR. A THOWSON:. Yeah. | apologize. 1’m-- and,
hopefully, I'"mtrying to nake nyself clear here. And if you
guys will feel nore confortable with -- with | anguage t hat
changes liability and nmakes, you know, makes -- makes
tenporarily the trail the responsibility of the city for
upkeep and nmi nt enance and whatever else until such tinme as
you cone up with -- with a permanent plan sonewhere el se,
we’' re anmenable to any | anguage |like that, which is fine.

MR. MCKINSEY: It pretty rmuch right now doesn't --
like right now Land 1 does not require the applicant to
construct the trail.

MR A THOWPSON: | understand.

MR. MCKINSEY: Al it requires is that dedicated
easenent, and that only if they can reach agreenent with the
city on the location and nature of that easenment. That
woul d al | ow that negotiation process to include a discussion
around a | ot of these other conponents.

But one other difference would be that the Energy

Comm ssi on (inaudi ble) now al so be involved, and that would
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have to be satisfied by safety and feasibility, as well.

And that’s going to be the case anyway, an absol ute nandate

that there be paving done by the applicant and, you know, to
provi de sonme kind of a tenporary trail offered. There s no

guarantee that you' re even suggesting that there has to be a
transfer of ownership and easenent granted to the city. But
t hen, also, that the |ocation would accommbdate construction
for those easenents.

MR A THOWSON:. And one last thing is that if
there’s any grant to the city it would be tenporary. It
woul d handle it prior to your construction. You wouldn’t
have to nmess with it. You know, before you start
construction you -- you take your backhoe out there and dig
it up. |'manmendable to any | anguage. | nean, you kind of
know we’re -- we’'re -- where we're trying to get to on this
isto-- is to conplete that segnent, even on a tenporary
basi s.

MR. MCKINSEY: | know. | just realized another

probl emworking in here. This project doesn't provide for

t he devel opment expressly of a Coastal Rail Trail. It only
provides for the -- the grant of an easenent for a Coast al
Rail Trail; correct? | nean, maybe |’ m m ssing sonet hi ng.

So this would be a tenporary trail that woul d be
handl ed permtting-w se, | guess, or would this be fol ded

into what the Energy Commission is -- is -- is evaluating in
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its plans?
MR A THOWSON. M suspicion is it could be done
very easily. And on a pernmanent basis you guys could

probably or the Energy Comm ssion could probably, you know,

authorize the -- the reconstruction of the -- of an asphalt
strip.

MR. MCKINSEY: | guess | just, you know, |
guess - -

MR A THOWSON:. | amat fault for thinking that

this was sonething relatively easy that would not affect
construction of the CECP at all. And it was really separate
fromthe permanent Coastal Rail Trail, except that it would
go away before the permanent trail went in. And naybe this
is alot nore conplicated than -- than -- than | consi dered.

M5. SIEKMANN: | was just wondering when M.
Ratliff was going to bring up the tinme so that possibly we
can get to overrides.

MR. RATLIFF:. Bring up the tinme?

M5. SI EKMANN:  Yeah. That maybe it's tine to --
to go to overrides.

MR. RATLIFF: Well, | -- I'"msorry. |’>m being
your straight man here.

| think this is a useful discussion, and |’ m
trying to understand it. And I'’mafraid or waiting to be --

to be asked what staff’s opinion is, and -- and we don’t
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know. W just read it. W feel |ike our conpliance people
and our -- Dr. Geenberg needs to look at it, as well.
The staff -- the staff wanted two things when they

proposed this condition. One was that there be the purchase
of land for public access in -- in the coastal area. And a
condition of the Rail Trail seemed |like the best way to do
it.

At the sanme tinme it wanted to do nothing that would
conprom se the security of the power plant site itself
and/or to place a trail is juxtaposition in an area that
woul d be dangerous. And so those were the considerations we
had when we wote -- proposed the condition.

You know, on the -- on the face it, it seens |ike
what M. Thonpson with the city is proposing is very
reasonable in as nmuch as it’s proposed to be tenporary. But
| would want our staff to reviewit. W are in a situation

where nothing is certain and everything changes. And, you

know, it’s possible that this project -- it’s not beyond the
real mof possibility, this project -- will not be built or
will not be built soon, or it mght be built five years from

now after the -- whatever. And, yeah, | think there could
be a period of time where there was uncertainty. It seens
desirable to try to accommpdate the city if it doesn’t
conprom se security of the project site or if it doesn't

conplicate the applicant to keep a Rail Trail in an area
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where we felt it was inprudent to do so.

But | feel like we have to address that in our
foll owup coments, because it is kind of conplicated. And
M. MKinsey has raised the issue of the site, as well, in
this, and we don’t quite understand that. And we haven’t
really -- or at least | don’t understand that. Maybe ot her
peopl e do. But we don’t know how that conplicates the issue
of whether or not this would be a good idea or not.

MR. BALL: Conmi ssioner Douglas, if | could just
respond to that. | do know the role of Poseidon. And
they’re not -- they’'re not a land owner, they' re a | essee.
They have a long-term|lease of the -- NRGs property. And so
the conditions are witten in a way that is -- is legally, |
guess enforceabl e, because we can’t require the Poseidon
applicant to make a dedication. But we have asked Posei don
to cause the owner to make the dedication of the property.
So we're really back to the applicant who is here at the --
t he tabl e.

MR MCKI NSEY: Yeah. And our intent is not to
suggest that Poseidon is a party involved. But only I'd
point very much that it’s -- that the Poseidon project is
the neans, if it goes forward, of triggering an easenent for
the property. And that -- and so |I'’msure we disagree with
that. And ny intent is not to say that the Posei don project

itself, though it is an issue froma different perspective,
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that it’s another devel opnment on the property that coul d get
in the way of any particular path that you re trying to put
the Coastal Rail Trail through. But that’s -- it’s pretty
unknown at this point exactly what it’s going to | ook |ike
and how big it’s going to be, and what it’s going to | ook
like and what it's fire lanes | ook |ike, and so forth.

HEARI NG OFFI CER KRAMER: Ckay. Well, this is -- |
think that was hel pful. But |I’mhearing that you all wll
have to respond to that in your final coments. So --

MR. RATLIFF: Could I just ask one question or M.
McKinsey. |Is it possible that if you were to rewite this
you could wite it in a way that would allow a tenporary
rail trail wthout NRG -- NRG purchasing the applicant’s
concerns?

MR. MCKINSEY: It mght be possible. It concerns
two -- two problens. One, it really changes the nature of
the condition to require the applicant to construct, even if
it’s tenporary, a Rail Trail. So it’s -- it’s -- right now
it requires the dedication of an easenent. That is the
city’s task of permtting it and developing it. In lieu of
an easenent, if it doesn't cross the property, then the
applicant has to provide the noney’s. That will allowthe
city -- and at that point they get a little ahead because
they get the noney to acquire the equival ent of the |and,

plus they' re getting a paynment for devel opnent.
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But -- but in any case, this would change it.
W’ re now -- as part of this project the applicant has to
construct a tenporary trail. So |l think his concern is, as

you recall when we proposed Land 2 and 3 | ast year that got
turned into a reason to expand the environnental eval uation
of the project because there wasn't any eval uation of the
safety and the changes. Here, | can see this becom ng and
excuse for, okay, well, now we need to eval uate the
environnmental affects of a Coastal Rail Trail that’s going
to be built as part of this project, even if it -- maybe we
can evaluate it and say it’s tenporary so there are no
significant inpacts.

But it’s really a change to Land 1 at this |ast
mnute. And that’s kind of ny point about howit’s been
silent for a couple years on this condition. Maybe we could
have pulled nore of that evaluation in. But -- but -- but
marking in there with nmy point that what this would do is
require that as part of this project the applicant build
and -- and perhaps, you know, build it and turn it over, but
it becones part of this project to construct this trail,
even if it’s tenporary. Wereas right now what it requires
is a dedication of an easenment, and then it’s the task of
the -- whoever the party is, actually, not necessarily the
city, for the Coastal Rail Trail to actually be permtted

and built.
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HEARI NG OFFI CER KRAMER: You -- you said that if
you had to provide noney it would be both for acquisition or
construction, whereas if you provided an easenent it would
be acquisition only. 1’mnot sure the condition unanbi guous
fromthat point, because it tal ks about the amobunt and
paynent of funds to be determ ned by an appraisal of the
property will be provided, suggesting that it’s the val ue of
the property that you' re not giving up, which would be given
to the city, and not, you know, this -- this different
anount .

MR. MCKI NSEY: You may be correct. |'mreading
the -- the mandate woul d be that the project owner shal
provide funding for the City of Carlsbad for devel opnent of
t he permanent Coastal Rail Trail as approved by the
conpliance project manager. But it then triggers the anount
as to be determined by an appraiser. You're right. W'd
only be | ooking at the value that woul d have been provi ded
in the easenents. You're right, it is (inaudible).

So -- so then are you willing to -- to both
provi de for acquisition and construction or -- in which case
the city may want to propose the clarification to that
effect, or do you like it the way it is?

MR MCKI NSEY: W’ ve been satisfied with this
condition for a couple years.

HEARI NG OFFI CER KRAMER: Ckay. All right. Mving
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on then to overrides. M. Siekmann wanted to address that
for alittle bit.

M5. SIEKMANN:  Am | the only one?

HEARI NG OFFI CER KRAMER: W' || see.

M5. SI EKMANN:  Okay. Throughout the proceedings
the CEC, the conmttee, have considered the shutdown of
Units 4 and 5 as being a speculative matter. As
intervenors, all along we’ve asked for CEQA cumul ative
anal ysis to include the shutdown of Units 4 and 5 to be
performed in all areas, including noise, visual, water
resources, biological, and especially alternatives. But we
were told that the shutdown of Units 4 and 5 was a
specul ative matter and not part of the project. So the
anal yses were not done, except for maybe one or two.

And as intervenors we have always insisted that an
air-cooled plant was not -- definitely not a coastal
project. So then we insisted that staff and the conmttee
anal yze the probable future shutdown of 4 and 5, nmaking
the -- and then maeking the CECP responsible for the negative
af fects of once-through cooling.

SO -- so basically what 1’msaying is the
i ntervenors have al ways wanted to include the shutdown of 4
and 5 and all the anal yses of CEQA, Coastal Act, everything,
be done | ooking at accunul ati ve probable future project as

t he shutdown of -- of 4 and 5, yet were always told that the
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shut down was a specul ative matter and not part of the
proj ect .

So if we go all the way back to the CEC openi ng
brief, to the RPVMPD, every significant docunment of the CEC
decl ares the shutdown of Units 4 and 5 as a specul ative
matter and not part of the project. And Land 2 and 3 were
added to the project, and in nowhere does that state that
t he shutdown of Units 4 and 5 are a probable future event.
It’s still a speculative matter.

So then the overrides cone along. And the
overrides are based nearly 100 percent on the shutdown of
Units 4 and 5. And how do | know that?

Because in our hearing on Decenber 12th M.
Thonpson asked M. Sparks, “So, if 271 negawatts are needed
and 500-plus nmegawatts are provided by 4 and 5, would | --
woul d | correctly conclude then that there is no need for
additional, a third power plant, there’s no need for the
CECP because that capacity is being provided by Encina Units
4 and 5?7

And M. Sparks said, “If Encina Units 4 and 5
continue to operate through 2021, yes, they could neet the
need.”

But the conmttee has based not one but two
overrides on need that speculative. And as we’'ve been told

all along, the shutdown of 4 and 5 are not part of the
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project. So the overrides are then based on a ten-year need
anal ysis conpl eted by CAISO. And since the RPMPD was
publ i shed CAlI SO has even noted a m stake in their report.

So need issue has -- the need issue has been based on the
shutdown of Units 4 and 5. But all along us as intervenors
have been trying and trying and trying to say we need to

|l ook at 4 and 5 as a probably future event. And CEC staff
and the comm ttee have said, no, the shutdown of 4 and 5 is
specul ati ve and not part of the project.

So then all of a sudden we see this override being
wei ghed, and nost of it is -- is based on what M. Sparks
sai d about the fact that, you know, the need in the future
is based on this OIC shutdown.

So Terramar thinks it would be prudent for the
commttee to decide, is the shutdown of 4 and 5 specul ative
or a probably future event? Once you decide, then either
you need to reverse the overrides or repeat your evaluations
done by the conmittee and staff that prevented this enornopus
vari able frombeing part of the entire CECP eval uation,

i nclude a CEQA and Coastal. The intervenors have asked the
CEC for the past four years, what is the project? And yet
we have not gotten that answer. The comm ttee needs to be
enl i ghtened by CAI SO regardi ng their changes that have
occurred in their analysis. And CAl SO needs to give the

commttee the transm ssion changes that could largely alter
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t he need i ssue.

So | would like to thank you for listening. And |
woul d | ove to get these problens resolved. Thank you.

HEARI NG OFFI CER KRAMER: What do you nmean by the
shutdown of 4 and 5, just the ceasing of operation of those
units, that they remain there, sitting in place?

M5. SIEKMANN:  That isn't clarified.

HEARI NG OFFI CER KRAMER:  No. No. |’ m asking what
you nean?

M5. SIEKMANN:  What | would like is a definition
of the project. And, yes, | know that the shutdown of 4 and
5 could still |eave visual inpaired. But as far as not
using the -- the out -- the in -- the out take and
bi ol ogi cal, there are nany areas that have not been
evaluated. So it needs to be evaluated as a shutdown of
Units 4 and 5.

HEARI NG OFFI CER KRAMER: Wl |, all | can do is
poi nt you to a discussion that was added to the -- to the
Land Use, page 8.1, S26 (phonetic). And that discusses the
potential environmental inpacts arising from Conditions Land
2 and Land 3. In other words, what happens with the -- what

m ght happen for the tear-down and redevel opnment of the

Encina site. It -- it does describe the operational inpacts
fromrepl acenent uses as speculative. So that -- that
may - -
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M5. SIEKMANN:  But it’s always been specul ati ve.
HEARI NG OFFI CER KRAMER: That may bot her you,

but --

M5. SIEKMANN: It’s -- it’s very bothersonme. |It’s
very bot hersone because the shutdown of 4 and 5 has -- every
time there’'s been a neeting, every tine we’ve had to -- to
do anything our reply has been that you -- it’s not -- the

shutdown of 4 and 5 is not part of the project and it’s

specul ative. And now all of a sudden we’ve got this

override based on the shutdown of 4 and 5. And -- and --
and the -- | can go through -- | have so nmany quotes here
fromall the -- starting with the staff opening brief up

into the RPWPD. There’'s two pl aces where the RPMPD
specifically says the shutdown of 4 and 5 was specul ative
and not part of the project. Yet we have an override that
clearly is based on that shutdown, two overri des.

HEARI NG OFFI CER KRAMER: Based on it in the sense
that the shutdown is -- is counted as a benefit? 1Is that
what you nean?

M5. SIEKMANN:  No. The need. M. Sparks used the
shutdown of 4 and 5 to nake those slides that you' re using
to create this need override.

HEARI NG OFFI CER KRAMER:  Ch. Ckay. | think the
commttee is looking at it in the opposite direction, which

is that operation of this project would allow for the
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shutdown of 4 and 5, and that’s a good thing in the
committee’s eyes. Because then it could allow --

M5. SI EKMANN:  Maybe the --

HEARI NG OFFI CER KRAMER: -- the tear-down of that
facility that nobody seens to want to | ook at.

M5. SIEKMANN:  But the -- but -- all along the
shutdown is used in one -- in -- in one respect not to have
to do certain things, and in another respect to be able to
do certain things. And -- and it’s -- it’s -- we have
conpl ai ned about this all along. But now there are two
overri des based on need because of the shutdown of Units 4
and 5. | -- | was shocked, sinply shocked that all of a
sudden that’s just snuck right in there.

MR. RATLIFF: Comm ssioners, if | may, when the --
when the application was filed, which |I’m beginning to think
(i naudi ble) now, the -- one of the things -- one of the
first things staff inquired was can you shut down the
existing facility? And the proposal was to shut down Units
1 through 3. And the staff was interested in wondering if
you shut down all the units do you get rid of the old
facility? And the answer from-- fromthis file is -- was
that you can’t, because you have to have 4 and 5 on, and
that it only would be, you know, the -- you know, the |ISO
and -- and the CPUC would -- would require 4 and 5 conti nue

to operate. And we -- we did our analysis with that
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expectation. And | really don’t think that’s changed in any
f undament al way.

What did change, though, and what becane | think a
conplicated factor was after the hearing, the evidentiary
hearings, the State Water Board did adopt the OTC policy.
And OTC policy obviously is an expression of the state’s
desire to get all of these once-through cooling facilities
either to be shut down or at least, well, using cooling
wat er, ocean cooling water, one or the other. And when that
was about, we asked the applicant what they were -- what
they were going to do with their facility.

They said, “Well, we’'re probably not going to shut
it. W’ Il probably retrofit it to -- to neet the OIC
policy.”

In other words, | think staff’s information al
al ong has been that 4 an 5 woul d probably continue to
oper at e.

Now, | not sure what, you know, when | hear the
statenent that staff said it’s speculative and therefore
this also has some kind of greater significance to the
envi ronmental analysis. |’mnot sure what that neans.
think the only place where it had any actual rel evance was
in the area of water supply because we -- the project
proposal as using as osnpbsis systemthat operates off of the

outflow for Units 4 and 5 after Units 1 through 3 are
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decomm ssioned, 4 an 5 would still operate. The osnpsis
system operates off the outflow for -- for Units 4 and 5,
whi ch by the way is supposed to be the source of water for
Poseidon, also, if -- if it is built.

Staff did actually realize what that osnobsis draw
isin terns of the magnitude of it. It’'s -- it’s very
small. It’s -- it’s 4 mllion gallons per day, roughly,
whi ch conpares to the 300 mllion gallons per day that
Poseidon is -- is using, and which the city’'s EIR determ ned
it’s not a significant inpact. And so we didn’t think that
that was a particularly inportant thing. But we don’t
actual ly know what’s going to happen. W don’t know if
Poseidon is going to be built. W don't knowif 4 and 5
will shut down or will continue to operate. W don’'t know
if it wll continue to operate as once-through cooling units
or, you know, three years, five years, ten years, based on
all of the different kinds of noving parts that keep
working -- working in the area so interesting.

So -- so the fact of the matter is we still don't
know, even today, whether 4 and 5 are shutting down. So we
still feel that it is somewhat specul ative today. But we
know it is the state policy to shut them down, and we know
that you have to have -- well, we don’t know, but we think,
based on what the ISOtells us, is we need to have

generation shut down. And that was the basis, as |
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understand it, that they based it on.

M5. SIEKMANN: M. Kraner, if you look in the
Revi sed PMPD, Biological, page 7.1-9, it says, “The
potenti al shutdown of EPS Units 4 and 5 is a specul ative
matter which is not part of the present project.”

Then again, on Noise and Vi bration, 8.4-9,
unconverted -- uncontrolled --

“Uncontroverted evidence further establishes that any
future shutdowmn of EPS -- EPS Units 4 and 5, as well as the
construction of the Coastal Rail Trail, area also inprecise
potential events which currently defy neani ngful analysis.”

And | can go back through -- let’s see, 9.5-43,
Vi sual Resources, “The evidence shows that Units 4 and 5 of
EPS nay operate for nmany nore years.”

And | can go back to the erratas, the PWPDs, the
original PWMPD, staff’s opening brief, every single one of
t hose docunents say --

HEARI NG OFFI CER KRAMER: Ckay. Well, let ne --

M5. SIEKMANN: -- the sane thing.

HEARI NG OFFI CER KRAMER: Let ne stop you there.
The -- the current docunment is the RPWMPD

M5. SI EKMANN:  Which | quoted from

HEARI NG OFFI CER KRAMER: And a few m nutes ago |
referred you to analysis in the Land Use section that was

added, but it does address the, well --
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M5. SIEKMANN:  Well, one |last question -- one | ast
comment. We did -- noise needed that eval uation,
accunul ative eval uation, cunul atives did. Alternatives need
that evaluation. The de-sal water, they' re using --
actual ly, when you |l ook at that going forward, the de-sal
if -- if Unit 3 is shut down, Units 1 through 3 are shut
down, which the applicant said that they were going to try
to do whether or not the CECP is built, going forward if
the -- if the new plant runs 40 years, if you add up all
that water as conpared to the next, you know, couple years
of -- of Encina, the inpacts will way outweigh.

HEARI NG OFFI CER KRAMER: (Ckay. W are going to

nove on. But the -- the case of the water, you may have
over| ooked a discussion in the, | believe it was in the

Wat er section where -- it might have been in Biological
Resources, | can't recall precisely, it’s anong them where

we did discuss the inpacts of the project if it were the
only project drawing water from-- drawi ng ocean water. And
based on sone evidence that was provided, | believe in the
applicant’s application, there was citations to prior
studi es that concluded that there would not be any
significant inpact.

Noi se of -- of -- a power -- a power plant that
quits operating is not going to produce noise. As the Land

Use section describes, denolition activities may produce
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sonme noi se, but there are mtigation neasures that woul d be
simlar to those that were recommended for construction that
could mtigate those inpacts. And it’s going to be up to
the city when they approve sone kind of redevel opnent to
make sure that the noise issues are appropriately -- and the
ot her issues from-- fromthose new projects are
appropriately addressed. It’s -- there’s sinply no ability
for the conm ssion to do that at this point because they
have no idea what that project is going to be. And we also
don’t have authority over uses that replace power plants.

So with that, are there any other topics or
comments on -- brief conments on overrides that the parties

wish to talk to?

MR BALL: No. | -- M. Kranmer, I’msorry, |
forgot, | wanted to -- before we close tonight or before
the -- before we | eave the topics, you asked early on

whet her there was a difference between CEQA and t he Coasta
Act or -- and | don’t know if you got an answer to that
guestion regarding the review

HEARI NG OFFI CER KRAMER: | wasn’t expecting one
today but I -- | was inviting you to -- to discuss that in
your comrents. So we do have any ot her issues we can
di scuss themafter we finish with the public coment. But
it sounds like you've -- aml|l wong, are we pretty nuch --

MR. ROSTOV: Actually, | wanted to address
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greenhouse gasses for a few m nutes.

HEARI NG OFFI CER KRAMER: Ckay. Well, then we’l|
do that after public conmment because we have reached the
tinme --

MR. ROSTOV: You know, | was planning on -- | have
a flight around 7:30. So I'mnot sure if I will nake it
through all the public comment.

HEARI NG OFFI CER KRAMER: Wl |, on the issue of
greenhouse gasses, that was not a topic on Decenber 12th.
It, of course --

MR ROSTOv: Well, it’s on the revised PWD. |
mean, | think I --

HEARI NG OFFI CER KRAMER: That section was
virtually unchanged fromthe -- fromthe draft before.

MR. ROSTOV: Right. And, | nean, |’ve actually
been sitting here trying to reduce and focus on this. So
maybe | have five mnutes. | don’t know because | haven’'t
practiced it. But | think I just have a few m nutes.

HEARI NG OFFI CER KRAMER: Go ahead.

MR. ROSTOV: Thank you. First | want to say that
| believe the cormittee and the comm ssion, you know, are
concerned about gl obal warm ng and greenhouse gas i ssues.
And, you know, that’s one of the reasons | found this
process frustrating. Because | think the siting process

shoul d provi de an opportunity to intelligently address and
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anal yze these issues. But instead what we’ve gotten is
staff chose to create a theory about the future that m ght
occur, and really nost likely will not occur. | nean, their
own recent testinony indicates that. But to set the stage,

| just wanted to explain what staff’s theory is.

Based on this projection of the future the --
staff’s projection of the future, the PMPD cones to the
conclusion that this new power plant will have a net benefit
and actually reduce greenhouse gas eni ssions, even though
this new power plant will consunme nore natural gas than the
existing plants, nmeaning that it will put out nore
greenhouse gasses than the plants around here.

Staff’s theory only works -- the theory that staff
is articulating only works if the energy system works the
way staff predicted a year ago. Staff, in M. Ratliff’s
meno, argues that there is no substantial evidence that the
systemwon’t work the way they predict.

And then M. Ratliff -- sorry -- on page 8, he
al so says,

“Staff and CAI SO have testified that the project wll
only run in place of |ess efficient and non-renewabl e
generation, thereby adding to overall efficiency and
reduci ng overal |l greenhouse gas em ssions.”

But since then we had testinmony fromboth staff

and CAI SO saying that the world nmay be different, you know,
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that the energy could be used to replace capacity at San
Onofre. So it’s -- actually, staff’s prediction of the
future i s wong.

And what we’ve been concerned about, and it’s
actual ly happening, M. MKinsey nentioned it earlier, you
know, this project could end up being an additive. So San
Onofre is on right now Al the peakers are running all the
energy. You know, you build this. So it’s not replacing --
if you had this everything would be running.

So our point is you can’t look at a future --
projected future actual way the systemis going to work,
because you can’t predict the future. And that’'s why CEQA
requires a look at a potential to emt. And when you | ook
at the potential emt you |look at out nmuch is com ng out of
the plants, and then you can see if you can displace it.

And we know you can cal cul ate and the staff has cal cul ated
how much is com ng out of the plant, but they ve admtted
they can’t displace it.

So -- I'msorry. So essentially what staff is
saying is, you know, we think the future is going to be this
way, but we can’t prove that the future is going to be this
way so trust us. And that’s just not the way CEQA works.

And | think staff’s theory of the future is
especially odd. | was at the |ong-term procurenent

proceedi ng -- prehearing conference yesterday, so the new
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proceeding in the Public Uilities Conm ssion where they
plan for the future energy for the ten-year plan. And
Comm ssi oner Fl oyd was sayi ng the way he envisions |ong-term
procurenent is you stick everything we’ve been doing for the
| ast five years, all the great things California has been
doing, like energy efficiency, you put this all in long-term
procurenent and figure out if the systemis really working
the way we want it to work. So in other words, you
recogni ze that we really don’t know how the systemis
wor ki ng.

But the whol e greenhouse gas analysis is
predi cated on staff’s assertion that the systemis going to
work on way. And then the fact is that the staff’s own
Wi tnesses in Decenber contradicted that prediction of the
future.

So anyway, | think I'll keep this short. So what
we're left with a CEQA docunent that really says trust us,
we know what the future will -- is, and we know how this is
going to work. And that just really doesn’'t neet the
requi renents, the informational requirenments of CEQA

And I’'Il note that we still have a bunch of other
i ssues outstanding, a baseline with the financial, gas, and
alternatives. But thanks for hearing us for a few m nutes.

HEARI NG OFFI CER KRAMER: Thank you for condensi ng.

kay. We're going to take a five m nute break.
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It’s -- we’ve been on, well, yeah, two-and-a-half hours. |
hear sighs of relief. And so we’'ll be off the record and
back to begin public comrents in five mnutes. Let’s go off
t he record.

(OFf the Record fromb5:12 p. m

until 5:26 p.m)
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EVENI NG SESSI ON

5:26 p. m

HEARI NG OFFI CER KRAMER: W are back on the record
in the Carl sbad Energy Center proceeding. Wlcone to al
t he nenbers of the public that have joined us at the
appointed tine for public comrent.

We al so have a few people on the tel ephone. And
et me unnute all of you and ask each of you -- we won't
call upon you right away but I want to know which of you
want to nmake a public coment to us this evening. So hold
on a second. GCkay, which of you on the tel ephone want to
make a public conment?

(No response).

HEARI NG OFFI CER KRAMER: (Ckay, nobody has said
that -- | will check again at the end of the public conments
from people who are in the roomwth us this evening.

So the ground rules are, as before, three mnutes.

W have a timer with a sort of |like a stop |ight hanging on
the chair in front of the podiumthere.

It goes to yellow at, when you have one m nute
| eft and then red when your tinme has expired. So when you
get red please wap it up

And with that our first speaker is Keith
Bl ackburn, a nenber of the Carlsbad Gty Council.

M. Blackburn. ©Ch, and please press the red button on the
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base of that m crophone.

COUNCI LMAN BLACKBURN: Are you able to hear ne

okay?

HEARI NG OFFI CER KRAMER:  Yes.

COUNCI LMAN BLACKBURN: Okay. Thanks for giving nme
the opportunity to speak. M nane is Keith Blackburn. [I'm

a council man here in Carl sbhad.

| "' m here speaking on behalf of all five of the
Council nmenbers. Unfortunately, they're -- some of themare
out of town and weren't able to be here. They're very
di sappointed that they couldn't participate in the hearing.

As you know, for the past five years the city of
Carl sbad, our community and all of our residents throughout
the San D ego area have concerns about the location of this
proposed power plant. G ven the nmany serious concerns
rai sed about the project we are very di sappoi nted about the
proposed deci si on.

We believe this project is not safe. You' ve heard
fromour fire officials, including our fire chief, and |
cane and spoke as well as a thirty-year police sergeant.

We have significant concerns about safety. Roads
wi thin the plant grounds are too narrow for emergency
personnel to get their fire fighting equi pnent set up safely
to respond to an energency.

Because of its location next to the freeway a fire
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or hazardous materials energency at the plant could halt
traffic on I-5 cutting off a major link to our region's
transportation infrastructure. 1In your Proposed Deci sion
you di sregarded these concerns.

You have heard concerns about building an air-
cool ed power plant on our coastline.

The Proposed Decision calls for a coastal -
dependent use. This is not a coastal -dependent use. The
proposed plant does not use ocean water for cooling and
could be built inland where it woul d have | ess negative
i npacts on our coast and our residents.

The California coastline is one of our state's
nost precious resources. It's inportant to our quality of
life, our environnment and our tourism econony.

| again ask you to consider the |ong-term
inmplications for our city if you override these concerns and
agree to subject our coastline to nore snokestacks and heavy
i ndustry.

Finally, there's no contract to sell the power
generated fromthis project and quite a bit of disagreenent
about whether or not this project is even needed.

Condemi ng our coastline to a future of heavy
industry is a decision that will affect our community and
our econony for many generations to cone.

|, on behalf of our entire city council, urge you
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to do the right thing and pl ease deny the approval of this
proj ect .

And t hank you very much for taking the tinme to
hear ne out. (Appl ause).

HEARI NG OFFI CER KRAMER: Thank you. It |ooks to
me like that light is not working so what |'mgoing to do is
just keep tinme manually and 1'Il just say "one m nute" when
you have one mnute left.

The next speaker is Julianne Nyguard, followed by
Jan Berry.

M5. NYGUARD: Good eveni ng Comm ssioners; | am
Julianne Nyguard. This is, thisis, | knowthis is a hard
decision. The new Cal -1SO report has not been fully vetted
and you're making a decision on old information.

| can't understand that. |It's ny understanding
that there's only a need for 50 additional negawatts in this
area. We're putting in lots nore than that and | can't
under stand t hat .

It is very inmportant to this community that you
remove the old plant. W have paid our dues. [It's been
here for 60 years and it's just so hard to inmagi ne putting
i n anot her power plant on this beautiful beach that we have.

And for me, the nost inportant thing is the safety
i ssue. How can you put a potentially explosive power plant

between an interstate railroad and an interstate freeway?
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And the energy that -- attorneys thenselves admt
that they don't even want to put a rail trail in there
because it's too dangerous.

W're not NIMBYS, we're really not NIMBYS. W're
trying to have you think about what's the right thing for
the coast of California. Thank you. (Applause).

HEARI NG OFFI CER KRAMER: Thank you. Jan Berry
foll owed by Jeff Logandro, I'mnot sure. You'll have to
help ne with the spelling when you cone up. Go ahead
pl ease.

M5. BERRY: H . M nane is Jan Berry. | live in
Carlsbad. | love the community. And | oppose this project.

| don't think it belongs here. (Applause).

HEARI NG OFFI CER KRAMER: Thank you. Is Jeff
Logandro not here? GCkay. Next would be Deborah -- is it
Kl oet zer or Kloetzin? 1'mnot sure. Kloetzer.

M5. KLOETZER  Hello, ny nane is Deborah Kl oetzer;
|"'ma resident here in Carlsbad. And | want to just state
for the record ny extrene disbelief that you could approve a
second power plant on our beautiful coast here.

The state of California's coastline is a precious
resource. It's dotted now with aging power plants that no
| onger need to be here.

To make a decision to build another power plant

when you can build it in other areas is just seens
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irresponsible to do that. It just isn't -- it's not the
right thing to do.

You're in a unique position to change that. You
can start with the Carlsbad one. Don't allowthis to be
built. Do the right thing. Thank you. (Applause).

HEARI NG OFFI CER KRAMER: Thank you. Lisa Jessop
foll owed by Robert Gates.

M5. JESSOP: Hello and how are you? Well, let's
not build it. Okay. |'mdone. (Applause).

HEARI NG OFFI CER KRAMER. M. Gates, followed by
Lorrai ne Wod.

MR GATES: Cood afternoon. | ama nmenber of a
group called, Vision Carlsbad. |'mnot representing them
|"mrepresenting nyself as an official but I ama nenber of
t hat group

We have spent the last two and a half years trying
to envision what the best future would be for the city of
Carl sbad out 20 and 30 years. And one of our concl usions
was that the nost precious asset that the city has is its
coastline, precious and uni que.

And you may not be surprised to |l earn that the
envi sioned use of the land you' re tal king about is not a
power plant. [It's open space, m xed use, possibly
recreational. And after a |lot of thought that was our

concl usi on about the way that |and ought to be used. W
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definitely did not recomend it being used for a power
pl ant .

And | guess | have a question. |If we could start
with a clean slate, if we could put this power plant
anywhere we wanted in San Diego County, would you really
decide to pick this spot to build it?

| think the answer to that probably is, no. |
woul d certainly agree with you not to build a power plant in
this location. Thanks. (Applause).

HEARI NG OFFI CER KRAMER: Thank you. M. Wod
foll owed by Bill Doscher?

M5. WOOD: Hi and thank you for letting nme speak.

It |ooks like you all had a really |ong day.

| am opposed to this project. | feel that if
approved the density and the intensity of the site will be
overwhel m ng and | have safety concerns. Thank you.

(Appl ause.)

M. DOSCHER: | arrived in Carlsbad in Septenber
of '07 and since then |'ve been a board nenber of our HOA,
of which | represent this evening. W have 42 townhones
adj acent to the lagoon. And fromthe proximty of where we
are at Bayshore Drive we see the power plant that exists,
every day.

My concern and sone rhetorical questions |I've been

asking several tinmes. |'ve been at the original tour back
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in 2008. | believe, where the community | ooked at the
proposal. Since then the project has doubled nearly in
size. Oiginally it was supposed to be $350 million

believe, nowit's 500. The size of the plant has grown, as
everyone knows, to two stacks versus one. So it's nore
prom nent and nore visible.

The power capacity, by what |'ve heard, is 500
megawatts. Which neans that it would be able to put out
nore power than the existing plant but used | ess because of
its efficiency.

This nunber | don't know where it cane from but
read about it. It says, it will be used for eight percent
of its capacity. That's a question | try to rationalize as
bei ng, how cost effective is this thing?

W spend $500 nmillion on a plant that's going to
be used to eight percent of its capacity as an auxiliary, of
whi ch Carl sbad nay not be seeing one watt of electricity.

And the energy consunption in the United States in
the | ast decade has been reduced by 20 percent due to
ef ficient appliances, lighting, et cetera.

The ot her plant, regardl ess of whether this new
plant is built or not | understand, is to remain in
perpetuity. It will not be taken down.

So one of these questions | have to ask the Board

and those peopl e who nake the decisions: Based on what
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rationale, be it financial, environnental, coastal |ocation,
with air-cooled plants, is it really needed that bad?
don't think so. (Applause.)

MR. LOGANDRO My nane is Jeff Logandro. [|'m
sorry | mssed ny opportunity to speak earlier, | was
talking with one of our elected officials.

But | would Iike to state that I'ma citizen of
this towmn and I do not support the addition of a new,
addi ti onal power plant. One is nore than enough on our
coastline.

There are better places to put a power plant. W
do not need another one our coastline. People in this town
| ove our coast. It's probably one the greatest assets we
have.

Addi ng anot her power plant will assure | ess votes
for the officials than after, the elected officials that
have appointed this Conmi ssion. That's it. (Applause.)

HEARI NG OFFI CER KRAMER: Thank you. Next is Mark,
is it, Doehner? And he will be followed by Ri chard Keough.

MR. DOEHNER: Hello. | just want to start with
saying that | amin opposition to the building of this power
pl ant because there are obviously green and nore
environnmental alternatives to produci ng energy.

However, with that said, it doesn't mean | do not

understand the pushing of the building of this plant
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because there is a demand for energy and at the sane tinme we
were just tal king about a de-sal plant and a demand for
wat er .

And so, no matter how nuch we conplain to you
that, oh, we don't want it here, that there is going to be
far nore conplaints from peopl e backing the energy and that
want it who want it just as bad.

So then, speaking of irresponsibility. And yes,
it isirresponsible to put it in where you' re proposing, it
is equally our irresponsibility of foreign use of the power
and demand for it and is water, which is driving the
devel opnent of these plants.

And so for us to say, not to have it here would be
a good thing, we're putting it in sonebody el se's backyard.

We're putting it out somewhere else where if we're caring
about green energy it's going to add that opportunity.

Just because it's out of sight doesn't nean it's going to be
out of mnd. Thank you. (Applause.)

HEARI NG OFFI CER KRAMER. And M. Keough if you
could help me with the spelling of your |ast nane.

MR KEOQUGH K-E-O U GH.

HEARI NG OFFI CER KRAMER: Thank you.

MR. KEOQUGH: | oppose the power plant. [It's in no
way coastline dependent. It violates the Coastal Act. And

with the widening of the I-5 it puts the fire departnment in
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danger to the loss of -- the needs of the fire departnent.
(Appl ause.)

HEARI NG OFFI CER KRAMER: Now, Mark Doehner
foll owed by Dan Dow i ng, or Downi ng, sorry.

MR DOEHNER: Conmittee, I'd like to take a nonent
first to thank the nenbers of the audience, our citizens who
have done an outstanding job in the last four and a half or
nore years. They've attended dozens of hearings with
unfl agging interest, which | understand is unique in the
annal s of CEC heari ngs.

|"d like to thank -- npbst of you know that |I'm an
engi neer. Some of you know that my earlier life was spent
in building, designing and operating power plants.

And when | first went on NRG s tour of the
proposed site back in Septenber of 2007, | believe, | had
sonme technical insights which | went to share with NRG

O fering sonme suggestions that would help in the
hearing, particularly some of the visual inpacts. And | had
a neeting at that time in the offices of NRGwth their
attorney and their chief engineer.

And when | nmade these friendly proposals, as one
techni cal person to another, they told ne, no, they weren't
going to change an iota. They were going to build it just
the way they wanted to build it. They were not open to any

al terations.
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And so | said, well, don't you have any concern
for the needs of the citizens of the comunity. And | was
agai nst when | was told, oh yeah, there'll be two or three
hundred people to the first hearing, by the second hearing
maybe there will be 30, by the third hearing you'll be |ucky
if there are three.

It sort of disturbed ne, their unwillingness to
even consi der the needs of the community. The conpany
notivated to sit on that side of the table rather than on
that side where all ny professional career | had only spent
rarely

And so, that's where | want to turn around once
nore and thank our wonderful citizens of Carlsbad for not
giving up. (Indiscernible) that non-statenent that | was
told that they don't care about the citizens of Carl sbhad.
(Appl ause).

MR DOMING | offer ny synpathy to this panel up
here. |1'msure no matter where you go and tal k about
buil ding a power plant there's going to be people, |ocal
peopl e, who are against it.

|"d like to point out maybe a couple of different
things. That this plant was operated | ong before there was
such a thing as the EPA. \Who knows what type things were
spilled or dunped in that ground. And if the City does want

to nove ahead with a hotel or sonething like that, there's
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going to be core sanples. Wo knows what they're going to
be fi ndi ng.

"1l point out a power plant in Seal Beach which
was torn down 50 years ago, ocean front property. The
property is still vacant and probably never will be built
upon. And | wonder what woul d happen to this property as
wel | .

And al so about San Onofre being off-line and the
coastal black outs. And | know this is a peaker plant, it
is intended to alleviate the peak tines of power.

And |I'd just say our struggling econony cannot
afford to do without a peaker plant at this tinme, especially
with San Onofre being off-1ine.

| know there's other people that say they dissent;
they don't want to speak. They don't want to because they
have to work in the city all the time. | decided to conme up
here.

So if we were to build this plant sonewhere el se
it's going to cost, who knows, tens or hundreds of mllions
of dollars. And nobody should be naive enough to think that
the owners of NRG are going to pay for that out of the
generosity of their pockets. W're all going to pay for it
t hrough our rates so | think we should renenber that.

That's all, thank you. (Applause).
HEARI NG OFFI CER KRAMER: (Okay, our next speaker is
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Tom Si ekmann fol | owed by Jane Ronatier?

MR. ROMATIER M nane is Jacques Romatier and |
am a nenber of our (indiscernible). | got involved in this
proj ect basically alnpbst five years ago.

And at one of the first neetings we had with NRG
asked a question which was, what's going to happen to the
old plant?

They deferred the question to a stage -- they are
for certain that at a stage -- but really the nessage was,
once we can, if we get the authorization fromthe county to
shut it down, that is what we will.

Well, it's five years later. W all knowit is
not plant or two units, but we have now five units which are
going to be avail able on our, on our beach.

Now | also, that's the first thought. The second
t hought is | hear about San Onofre. Ch, San Onofre is going
to shut down.

Well, San Onofre has a problem The problemis
they have a corrosion of their tubes. And those tubes, it's
not sonet hi ng whi ch happen only to San Onofre. |t happens
to -- it is in the point of design. And this type of
design, unfortunately, is going to be with San Onofre. You
have hundreds of parts which are running with ol der tubes
and they are running fine.

And | say that because |'ve been invol ved
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personally and | have seen that they have changed systemin

which, | in fact, have sone practice.
So basically what | amsaying is San Onofre, |'m
sure, that a year fromnow will be back up and running. So

it should not be used as an argunent to say, we need al
those five plants. Thank you very nuch. (Appl ause).

HEARI NG OFFI CER KRAMER: Before you go, could you
spell your first and | ast nanmes for ne.

MR. ROMATI ER Jacques, J-A-CQ U E-S, Romatier,
ROMA-T-1-E-R

HEARI NG OFFI CER KRAMER: Thank you.

MR. ROVATI ER Thank you.

HEARI NG OFFI CER KRAMER:  Next, M. Siekmann.

MR. SI EKMANN:  Good evening, ny name i s Tom
Si ekmann and 1' mone of the Carlsbad residents that Arnie
was tal king about in his cormments. |'m against the power
plant. M coments of why I'magainst it are going to be a
repetition of what you' ve al ready heard before but
repetition serves a purpose.

A few nonths ago | was here nentioning to, | --
t hink back to your first grade teacher. Mne was Ms. Wsh.
Thi nk back to who your teacher was.

How did you |l earn? You |earn through repetition.

So today, listen to the repetition of the audi ence, the

repetition of safety. And today in the world, do you want
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tomx arailroad line that's heavily trafficked next to an
interstate, next to a power plant?

| haven't been here all day but | renenber hearing
in the past that SDGXE has even nentioned, they don't need
this plant.

The city of Carlsbad doesn't want the plant. The
coast lines of California are renoving power plants.

This power plant doesn't even need to be | ocated
on a coastline. Again, this is repetition of what you've
probably gone over for nonths. But again, repetition helps
us | earn what we need to | earn.

So, listen to the repetition. Listen to the
audi ence. Say no to the power plant. (appl ause).

HEARI NG OFFI CER KRAMER: Thank you. | have
Jeannine MIller. And do we have anyone el se in the audi ence
who wants to nake a comrent ? By a show of hands.

M5. MLLER H. |I'mJeannine MIler and I live
here in Carlsbad. This is a spontaneous gesture to come up
and oppose the power plant.

| have not pre-planned a |lot but in my gut, when
go with nmy gut being in the health and wel |l ness industry,
the first thing I think of is our valued coastline, which is
a treasure.

Back in the fifties when the first one went up we

didn't have the inpact of popul ation that we have now. This
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is a big picture here that's a lot different fromwhat we
had before. 1t's highly popul at ed.

And then | think ny concern is for the health of
our people that live in the area. There's another place for
this. Let's not have a dinosaur nentality or put the dollar
bill in front of what's safe for the people and what's going
to inpact our beautiful coastline. Thank you. (Applause).

HEARI NG OFFI CER KRAMER: Thank you. We're going
to unmute everyone on the tel ephone now. And, the second
call, does anyone on the tel ephone wish to nake a public
comment ?

(No response.)

HEARI NG OFFI CER KRAMER: (Ckay. Anyone on the
tel ephone wish to make a cooment. | realize it m ght take
you a mnute to unarch your headset but -- no takers?

So we had sonebody who wanted to be |ast and his
name i s John Barbour. WII you come up here, sir.

MR. BARBOUR: Thanks for having nme. | spoke here,
oh, about a year ago. |1'd like to show sone aeri al
phot ographs, if you would allow nme to, so you can see what
this coastline |ooked like prior to the existing plant being
built. W're just going to pass themaround. And then
here's two nore.

HEARI NG OFFI CER KRAMER. So to be clear, then, you

have three separate photos?
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MR. BARBOUR: | have several photographs of --
yes, aerial photographs of when the power plant is built.

HEARI NG OFFI CER KRAMER: (Ckay, I'mjust trying to
be cl ear because | have to take one of these and put it in
nmy personal record. So there's three separate pages,
correct? (electrical interference and noise on recording -
i ndi scerni bl e).

MR. BARBOUR Yes. There should be four. | have
nore if the panel wants nore.

HEARI NG OFFI CER KRAMER: No, we seemto have five.

MR. BARBOUR. Well you might have an extra. |If
you | ook at the dates at the bottom| start off with '47,
1947, 1953 when the plant was excavated, before it started
to be built.

And a copy of the Newport Inglewod Rose Canyon
Fault, which is off our coastline. And then a picture of
the plant showing it basically as it is today.

HEARI NG OFFI CER KRAMER: There is one from 1928.

MR. BARBOUR. (Ckay. That was an earlier one | was
not going to use so you can get rid of that one for now.

HEARI NG OFFI CER KRAMER: (Ckay. Go ahead then.

MR. BARBOUR. Basically I'"'ma citizen here in
Carlsbad and I plan on living here the rest of ny life.
beli eve we need the power but there's other sources and

pl aces where we could put this.
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The transmission lines are right there, easily
accessible in -- in the -- San Onofre. By putting a new
pl ant that doesn't need to run on water but does have water.

We could build it on Pendl eton.

It has close enough proximty that it could be
built far enough away and much nore stabilized geol ogi cal
conditions since we have here. And that's why | gave you
t he maps.

So |'mopposed to having it built here. It's
going to hurt property val ues, business, people who want to
come and visit here. 1It's going to hurt all these different
factors.

The first photograph in 1947, you can see several
things. It points out the future |ocation, Avenida Encinas
Plant before it was built.

Next, Agua Hedi onda Lagoon. Lower in this right
hand corner it says, paleo-liquefaction features. | know
geologists in this town; they are very well known. They did
the research and it's all well docunented that our coastline
and all through here has a |lot of areas that are subject to
I i quefaction which noves if we have an earthquake, the
ground wi Il sink.

And, so -- the photograph in 1947 shows the future
site and sone areas of pal eo-Iiquefaction.

If you look at all the reefs that are out there in
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front of Avenida Encinas, these reefs are uplifting bl ocks.
so the ground can uplift. There's horizontal lifting and
sonme vertical, which is the worst-case scenari o when you
have an earthquake.

Then 1'd like to go to have everybody | ook at the
bottom of the page on your left of 1953. |It's when the area
of the power plant is graded. |If you |ook at that closely
and if you |l ook at the previous one in '47 you'll see that
the plant has a lot of infill.

So just like the Marina area of San Francisco that
was infill, it's subjected to Iiquefaction. |f we have an
eart hquake this area could sink. That's what happened in
Japan. They didn't count on -- they counted on the wall to
stop the tsunam but they didn't realize that the
I i quefaction could occur. And it actually dropped up to 18
feet, which is why the wall could not stop the water which,
you know, the outconme was bad, flooding the power plant.

So Avenida Encinas is very -- anytinme you' re next
to a lot of water source you're also subjected to
i quefacti on.

So it's a concern for in the future. And the
reason |I'm showi ng you these is because there's better
places to find to build this plant and inland where nobody
gets to see it just Iike we have here at Pendl eton which

woul d be a great, a great area where the power lines could
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al so be tied into.
The next picture I'd |like you to | ook at --
HEARI NG OFFI CER KRAMER:  You' ve al ready exceeded
the three mnutes --

MR. BARBOUR. \Well maybe the people who would |ike

HEARI NG OFFI CER KRAMER: -- so please wap it up

MR. BARBOUR -- to continue so that this can be
passed on?

UNI DENTI FI ED SPEAKER: |s there a time bl ock?

MR BARBOUR Is there a time block or can | take
soneone el se's turn?

UNI DENTI FI ED SPEAKER | N AUDI ENCE: (| naudi bl e).

MR. BARBOUR. Ckay. |If that's okay with everybody
I'd like to continue.

HEARI NG OFFI CER KRAMER: How | ong are you going to
t ake?

MR BARBOUR Just a few nore minutes. You al so
have a picture --

HEARI NG OFFI CER KRAMER: Two nore m nutes.

MR. BARBOUR: -- you al so have a picture of the
of fshore people. Dr. Mark Leg is a PhD, a PhD geol ogi st of
oceani ¢ substrates and floors. To nmake a | ong story short,
t he Newport Ingl ewood Rose Canyon Fault is active to this

day and it runs from Long Beach all the way to Coronado.
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And this is subject to -- if you | ooked off of where it
says, Agua Hedionda there's a bend in the fault line. And
this is where -- this is all active.

And so the power source, if we have an earthquake
of fshore, will come right through and go through the Lagoon
and right through the power plant area.

This is also public know edge through paperwork
out there that the researchers have done and witten reports
and publici zed.

The |l ast picture shows the current area of the
power plant and next to the railroad and al so next to the
freeway.

So, there isn't a power plant anywhere in the
state of California that's built next to a freeway. And as
| read before, the current power plant puts out 186 mllion
cubi c tons of greenhouse gas as-is.

The new power plant conbi ned was going to put out
860 mllion cubic tons of greenhouse gas. Wth, June -- My
and June gl oom you have all this greenhouse gas. It's
subdued with the cloud coverage. And it would be very
difficult to dissipate as it flows easterly with the w nds
com ng on-shore.

So that puts everybody in Carlsbad in harns way,
our schools, our children et cetera.

So |I'"mopposed to this plant and I would like to
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see this plant -- and we need to get the people to band
together. |If we have to start to peacefully protest and get
this out to everybody in San Di ego, North County and
everywhere else, | don't think that the people will want
this power plant built here and that they're, they would
agree that it should be built sonmewhere else. That's it.
(Appl ause).

HEARI NG OFFI CER KRAMER: The next speaker is Gary
Maple. Gary Maple. Gary Maple.

MR, MAPLE: Hi, I"'mGary Maple. Thanks for the
opportunity to let you hear ne speak.

| have a uni que perspective. | was a direct
report to the Commander of Naval Wapons Station, Seal
Beach, on the dem litarization program

W were responsible for getting rid of 2.3 mllion
pounds of napalm which as you m ght know took quite awhile
to do.

It was left by the Air Force as a gift before
Vi et nam cl osed down. And we found nany ways to get rid of
it including selling it off to Thailand, using it in trash
energy, all kinds of things. Eventually it got burned in an
open kil n in Okl ahoma or sonewhere.

But anyhow, the point was, we studied -- | teaned
up with Sandia National Labs, Lawence Livernore Labs, Los

Al anos, all the big labs in the country to find out great
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ways to bio-renediate to get rid of these nasties we had.

What we found is the EPA kept changing regul ati ons
as we'd find ways to do it to make it nore difficult for us
to acconplish the task.

We noticed that OSHA was al so com ng al ong and
building up its strength and doing battle with the EPA so
you didn't know who's regul ati on you were going to dea
Wi th.

Sonme things of ny concern are, are there any known
regul ati ons com ng on the horizon, your horizon, that may
nmeet this happen -- that you want it to happen sooner and,
with the political elections com ng up, the EPA and
everything el se can change its rules pretty quick.

So is there a reason we're pushing for a water-
cool ed plant out here instead of noving sonething inland?

I s that known to anybody?

No, at this point?

HEARI NG OFFI CER KRAMER: W have -- W can give
you a brief answer | guess. But it's really not, we're not
here to answer questions --

(WebEx di sconnected and di al tone drowned

out Hearing Oficer Kraner's comments.)

HEARI NG OFFI CER KRAMER: Not all of your --

(Busy signal tone).

HEARI NG OFFI CER KRAMER: (Ckay, we're going to have
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to go off the record.

(OFf the record).

HEARI NG OFFI CER KRAMER: Back on the record. On
t he tel ephone can people hear us again? W got hung up
sonmehow. |If one person could just confirmthat.

UNI DENTI FI ED TELEPHONE SPEAKER:  Yes.

HEARI NG OFFI CER KRAMER: Ckay. Your vol unme nust
be -- (electrical interference). GCkay, could you say that
again one nore tine.

UNI DENTI FI ED TELEPHONE SPEAKER: Yes, we can hear
you.

HEARI NG OFFI CER KRAMER: (Ckay, thanks. Ckay,
we'll go back on the record. So basically, you have to have
sonme generation in your |local area or the system doesn't
work right electrically.

That's why it cannot all be in the desert as sone
peopl e woul d hope. But, you know, there's a lot nore to it
and there's sone discussion about it in the decision, in the
Proposed Decision -- you can go to that for a further
answer .

And our Conmi ssion website has a whole | ot of
materials on this and links to other places that explain how
t he system works.

MR. MAPLE: Okay. 1'll research sone of that.

HEARI NG OFFI CER KRAMER:  Ckay.
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MR MAPLE: But the answer was, the short answer
was that there is nothing known on the near horizon that may
make this have to happen right now? |1 know they tried to
permt |ast year, they're trying to permt again now.

HEARI NG OFFI CER KRAMER: The answer is, no.

MR. MAPLE: Ckay.

HEARI NG OFFI CER KRAMER: Nothing. It's been, it's
been a long tine with a couple of trips back to reopen the
record for various reasons.

MR. MAPLE: (kay, thank you. Thank you for your

HEARI NG OFFI CER KRAMER:  You' re wel cone.

So | think that is our |ast speaker unless there
i s sonebody el se on the tel ephone or in the roomthat wants
to make a public conment.

| thank you all for comng. Before you go, just a
rem nder. Ms. Jennings, our Public Adviser, may still have
sonme sheets that explain our public comment process. But
basically today is not the last day to corment. |[|f you
wanted to file comments either in witing or by email you
need to do so by 4:30 p.m on Friday, April 27th, that's
Friday of next week.

And then after that period closes the Conmttee
will consider -- before then we will try to issue a ruling

on the request fromthe City that we conduct additional
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hearings. If we decide not to do that we will take in the
comments and issue revisions to the Decision if they're
necessary.

And also as a remi nder, there is currently
schedul ed a full Energy Comm ssion hearing on the Proposed
Decision, with any revisions that we nay wite, on My 31st.

It will be up in Sacranento at the Energy Comm ssion
facility; it begins at 11:00 a.m W set the tine a little
bit later so it was easier for people fromhere to fly up
there without themgetting on the very first plane. But
just as today there is renpte access avail abl e by conputer
or tel ephone, so you don't have to conme up there to listen
to the nmeeting or make comments if you choose to do that.

And all those details are in the notice -- it's
called the Notice of Availability of the Revised Presiding
Menber's Proposed Decision; it's on the Energy Comm ssion's
website. |If you need to have the web address for that you
can see nme or Ms. Jennings and we'll get you set up.

It's also a place where you can go and | ook and
see nost of the najor docunents that were filed in this
case. Not every docunent but what we believe are the key
docunents.

So with that, thank you for com ng. You know, |
think it's fair to say we're inpressed by the continued

turnout. People are interested in this project. And for
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the parties, please stick around, we have a coupl e of other

housekeeping itens to discuss, | think, and naybe sone nore
i ssues.

COWM SSI ONER DOUGLAS: | just wanted al so to thank
you for being here. | wanted to hear fromthe public. And

the community turnout neeting after neeting, a little over a
year, has been very consistent. And that definitely hel ps
denonstrate to us through your words the strength of feeling

that many of you hold for this project, so thank you being

here.

M5. BAKER: Thank you all.

HEARI NG OFFI CER KRAMER: Ckay, by way of busi ness.
M. MKinsey, | was rem nded that in the introduction to the

Proposed Decision we had a tine line of when the project

m ght begin construction and | have bl anks for those dates.
So if you in your comments could give nme sonething to put
in there that woul d hel p.

MR. McKINSEY: | guess one question -- are you

| ooking for sone type of a tine line that just allows you to
use that as a -- | nmean, you know, nost projects like this
one get submtted and then,you know, have a project and then
they really -- it depends an awful lot on -- ultinmately when
t he decision gets issued and so this one m ssed that scale a
| ong tine ago.

And | think right now the applicant is trying to
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conplete this process and then they can turn attention to
the PSD process. And even that has sone anbiguity about how
long it will take themto get clarity on that. So, | nean,
we can put sone estimte dates in there based on that but |
don't think we're trying to say that there's a schedul e plan
at this norning.

HEARI NG OFFI CER KRAMER: (Ckay. Well then give ne
a paragraph explaining all that. Just sonething to put in
the -- you know, it's really kind of in our boiler plate.

MR. MKI NSEY: kay.

HEARI NG OFFI CER KRAMER: O f the record for a
m nute so we can get the noise level in the room down.

(O f the record.)

HEARI NG OFFI CER KRAMER: W'l | go back on the
record. Let's see. M. Siekmann tells ne that the Gty and
she wish to discuss the fire safety issues for at |east --
so go ahead, Ms. Sieknann.

M5. SIEKMANN:  Terramar would just like to say to
the Commttee that we don't believe that the Commttee or
the CEC has the ability to fulfill the definition of the
fire code official. Because the fire code official is
defined as the fire chief or other designated authority
charged with the adm ni stration and enforcenent of the code
or a duly authorized representative. The RPMPD states that

the CEC s role is that of a planning and regul atory role,
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which is not the definition of the fire code official.

To repeat again, a fire code official is defined
as the fire chief or other designated authority charged with
the adm ni stration and enforcenent of the code or a duly
aut hori zed representati ve.

Only the Carlsbad Fire Chief has the authority,
charged with the adm nistration and enforcenent of the code.
The Committee has no enforcenent ability. The Carlsbad Fire
Chief is the only authority fully capable of providing both
authority, i.e., admnistrative and enforcenent of the code
as defined by the code.

The CEC is |located in Sacranento and hol ds no
enforcenent ability in Carlsbad, California.

Even the RPMPD states clearly that the Carl sbad
Fire Departnent is in charge of enforcenent. The local fire
department will continue to provide fire services to the
project, ours is a planning and regul atory position.
agree with that. Yours is the planning and regul atory role.

The Carlsbad Fire Chief is the fire code authority
because they do both the enforcenment and the adm nistration.
Therefore, the Carlsbad Fire chief, the fire code official,
nmust be the one to decide the size of the fire |anes of the
CECP in the pit.

The RPMPD brings up the recent fire incidents that
occurred at California power plants. And the RPMPD points

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N oo o B~ w N P

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N R O

124

out that these incidences were due to the failure to
recogni ze the control safety hazards.

The Carlsbad Fire Chief has tried desperately to
recogni ze and control safety hazards that could occur in the
pit during a fire fighting incident. He is the one who
recogni zes the need to require that 48 to 50 feet in the
fire | ane because he wants to avoid failure. |It's the
Commttee that has stood in his way so far.

It's difficult enough to ask fire fighters to
battl e a dangerous fire. How can the CEC require the
Carlsbad Fire Chief to respond to a fire or explosion at the
CECP knowi ng the added danger presented by a fire |ane
that's too narrow. He cannot and he should not send his
fire fighters in there. The RPMPD nust conply with the
Carl sbad Fire Chief and apply a 48 to 50 foot fire lane in
the pit.

In addition the party is required to conply with
the Carlsbad Fire Chief's request for a 25 foot upper ring
road at the CECP. Upon the widening of the I-5 interstate a
portion of this upper ring road is going to be elimnated.
And in fact it says in the RPMPD, "The | oss of the existing
above-grade "ring" road is offset by the required bel ow
grade perineter road for enmergency response vehicles that
will be built to code specifications under Condition Wrker

Safety-6."
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But the fire road in the pit is not even w de
enough. And then with the | oss of the upper ring road it
makes it inpossible. And what's happening is you' re asking
for there to be a failure as has occurred in the other
California power plant fires.

So | would like to make a notion that the
California Energy Conm ssion nane the Carlsbad Fire Chief as
the fire code official in the CECP proceeding. Thank you.

HEARI NG OFFI CER KRAMER:  That's not the
appropriate subject of a notion to carry before a conmttee
So it's denied for that reason

M5. SIEKMANN:  May | ask where and when | can nake
t hat ?

HEARI NG OFFI CER KRAMER: Wl |, you' ve made
comments. You have asked the Committee to accept the
recommendation of the local fire official. The Conmttee
has not done so but has chosen a different standard and has
expl ained why in the Decision so that's as far as it goes.
You're free to submt the sane request to the ful
Comm ssion when it conmes to vote.

M5. SIEKMANN:  Okay, | will.

HEARI NG OFFI CER KRAMER: WaAs there anything
further fromthe Cty on this topic?

MR. THOWPSON: Yes, thank you, Allan Thonpson. |

don't wish to reargue or relitigate this issue. W've heard
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a lot about it although we really haven't addressed it in
sonme ei ght nmonths or so.

We continue to believe that the fire chief is the
proper authority to nake a determ nation under Fire Code
503.2.2 and that represents a valid (indiscernible).

We al so recogni ze that the Comrittee is going in a
different direction. And what that does is it tosses the
ball back in the Cty's court. What everyone has to
understand is that the Gty of Carlsbad and its Fire
Departnment may call the course to not serve the CECP

One of the main concerns, maybe the main concern
of the fire departnent is protection of the citizens of
Carl sbad, workers at the plant and its own fire departnent
personnel. The City has to weigh whether or not -- is this
Comm ttee creating a dangerous situation and then asking the
Carl sbad Fire Departnent personnel to go into there. It's
aski ng sonmething that we should not -- we the Gty should
not conply wth.

It's a separate course. You're going to do your
thing and the City is going to figure out what it needs to
do. But | wanted -- | did not want this hearing to end
wi thout at least letting you know that there is a distinct
possibility that the CECP could end up a jurisdictional
island or sonmething simlar as far as the fire fighting

capabilities and the service for energencies. Thank you.
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HEARI NG OFFI CER KRAMER: (Ckay. Any other party
want to comment on the topic of fire safety?

MR. BALL: M. Kraner, one thing we forgot to add
and | think it's a sinple request. But the -- | think it
woul d be appropriate or would help this Commttee and it
woul d help the parties to have a conprehensive site plan.
There's plenty of site plans that are sprinkled throughout
but there's none that incorporates all of the conditions.
And that's really inportant for this Conmttee to be able to
| ook at what it's approving. And by asking the staff or the
applicant, sort of directing themto present one | think
woul d be in everybody's best interest in these proceedings.

So that's ny request and recommendati on.

HEARI NG OFFI CER KRAMER: There was sone nention of
that in your comrents on one specific point, was there not?
Yes, visual. Let's see. About the tree planting on page

12 of your conments.

MR. BALL: Yes sir, that's part of it. But really
it's a need for a conprehensive site plan. Wat really has
been presented is the Septenber 2007 version with |ots of
changes that have not been incorporated into a 2012 version.

And | think that really should be available to the
Comm ttee and available to the parties and available to the
publi c.

MR RATLIFF: M. Ball, if I could. W had a
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schematic of the project that we went back and forth and |
think we sort of had an agreenment on what that | ooked |ike.

And then later at the hearings we had a schematic
of how that m ght change if we were to consider the
curmul ative inpact of freeway wi dening. And so the request
from sonebody to have an exactitude there because we don't
know exactly what the freeway wi dening will end up being, so
we were trying to figure out what it would look like if we
assunmed certain things about the freeway w deni ng project.
Is it the second nap that you' re saying would be the site
map or would it be different fromthat second nap?

MR. BALL: If I can, I'll respond to you directly
if that's all right, yes. | only wanted a map of what the
Commttee is in control of. They are not in control of the
wi dening and so that -- you can't make a nmap of that.
That's sonething that's been di scussed and that.

But you do have control, this Commttee has
control, the applicant has control, over what it's going to
build. And it is really prudent and nore or |ess essential
that the Commttee know what it's approving. And we al ways,
we always in Carlsbad will say, what we're approving is
shown as Exhibit A  And Exhibit Ais what's going to be
built, that's what the people can expect.

Here we don't have that. W have an application

and lots of nodifications to the process. W don't know how
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the visual mtigation is going to fit in, we don't know how
the wall is going to be. W don't know many things about
the -- about the application that is really prudent for it
to be decided at this tine.

So it's not a big request, | don't think, to just
put it down on the map and | et everybody see that. That's
what ny request is, not to the second map that you were
referring to.

MR RATLIFF: The confusion | have is that the
things you nmention are the things that go with the
mtigation for visual inpacts in the freeway -- if you see
the freeway wi dening project it is, you know, you're talking
about the height of the bermand the screening. And that's
when it's really kind of --

| thought we had a schematic that | felt was
representative of the project. The only question -- we had
a second schematic for that. But it was what it would | ook
like if we had the freeway w deni ng.

So |l can't -- what I"'mhaving difficulty with is |
don't think |I have one additional one. |It's sort of two
di fferent schematics, one wi thout the freeway w dening
project and one with. And |I'mnot sure what nore you're
asking for.

MR. BALL: So maybe |I'm asking for two maps then.

But in a sinplified viewit would be incunbent to provide a
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schematic plan. Because at sone point sonmething has to be

built, it's either Aor B. 1It's not a confusing set of
di agrams or a confusing set of mtigation neasures. It's
sonething that will actually take a place on the ground.

And people are going to need to know howto build it. And
people are going to need to know, and this Comrittee is
going to need to know, what it has approved.

| can't really answer that question other than say
| have a need and | do believe it's a reasonabl e request
t hat sonmebody shoul d, maybe the applicant or naybe, nmaybe
the staff. But if you could -- if the staff was confused
maybe the applicant could provide a schematic of what's
going to be built.

MR McKINSEY: Well, one issue that's -- | think
what you're asking for is a significant undertaking. It's
sonmet hing that essentially is done during the conpliance
process construction project. There are a ton of maps and
submttal s that have to be nade.

And then sone of the things you' re asking about
are not actually finally determ ned, they' re required as
part of various conditions of certification. Say, for
i nstance, the perineter |andscaping. Mny things are
actually -- there's an environnental evaluation that's
conpleted but there are a lot of things that are |eft

flexible so that they can | ook at these things as final
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determ nati ons.

So this is what constructing this project is |ike,
it's a tremendous conpliance proceeding with many filings
and procedures. And all along one of the things that the
City has asked for is where they were interested in that,
havi ng the opportunity -- in other words, being obligated in
sone cases to be consulted with. And for the CPMto approve
these things after allowing the parties to conment on
various itens.

So there's a lot of things Iike that in al nost
every proceeding. They don't do what you're descri bing,
which is, you know -- in fact, you're mxing a little bit of
the difference between the Energy Conm ssion's final
deci sion, which acts as a -- as a -- as several things. But
it acts as the primary CEQA certification. But the
conpl i ance proceeding is also very, very data intensive and
gets engaged during the conpliance period to build the
proj ect .

And a lot of the things you' re describing are
things that a city or a county does see at the outset, which
is a very precise, here is what it's going to | ook |ike.
Everything is done so we can go in and you can apply the
right codes. And a |lot of those things in the process get
done during conpliance.

MR. BALL: | think I will -- I"mstill not
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convinced but | understand what you're saying. And we do
know there's a difference between what's approved and what's
finally built and that's called an "as-built plan.” But
what's approved is a set of plans or at |east an exhibit
that shows what's going to be built. And then we know t hat
there's going to be lots of thick plans that flesh out
diagram And so we know it's not going to be identical in
many respects and so that requirenent will be an as-built
plan at the end of the day.

Nonet hel ess, if there are substantial changes then
it cones back to the Gty Council. 1In this case it would
conme back to the Comm ssion because it's been changed in
sonme significant way, okay. For an exanple, the wall that
requires mtigation is now going to be 42 feet instead of 21
feet or whatever. And so that's a -- maybe a substanti al
nodi fication. The Commttee nay del egate that approval to
sonebody or may wish for it to come back. But we don't --
we are not at the point where we can answer that question
until we see what is being approved, in ny opinion.

M5. BAKER. M. Kramer, | have a question. And
perhaps it's one that you can answer and this discussion
posed the question. |If there are conditions in the final
approval and the conpliance -- so then they get down to the
final maps and they find out that there's not enough road to

provide a wall or a tree or a screening that has been
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condi tioned. What happens then? You know, does that get
over | ooked? Does the project stop? Does it cone back to
sonebody? | guess ny question is what then happens?

HEARI NG OFFI CER KRAMER: M. Ratliff can probably
answer that as well as | can, on behalf of staff.

MR RATLIFF: Well, we have a condition that is in
sone respects a Caltrans neasure, right, based on the
nmeasurenents we get from Caltrans when Cal trans was
expl ai ni ng what the freeway w dening project -- to determ ne
how much space it would be.

And we want -- we read the condition in the |ast
few days. Wien | recollect it, it basically requires that
when you have a final alignnment for the freeway w dening
project and it occurs, we don't know -- we don't know
whether this project is going to be built and we don't know
if the freeway w dening project is going to -- we don't know
exactly what is going to --

But there is enough space, | think according to
t he neasurenents, with a range of 45 feet to 90 feet, for
| andscaping. And we wanted that to be done as early as
possible trying to fill up sufficient screen -- to try to
screen the project successfully. It would be, it would be
-- we don't know exactly howit's going to unfold in reality
because one, the project was created and the project was

going to be built. And, you know, if the freeway w deni ng
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project is going to be built.

M5. BAKER: Sorry, | don't nean to interrupt but
my question really wasn't that specific, it was nore of a
general question that if a condition is inposed, and | just
used the exanple of --

MR. RATLIFF: Right.

M5. BAKER. But if a condition has been inposed
t hat --

MR, RATLI FF:  Yes.

M5. BAKER. -- mitigates sonething substantial and
then you get down to the schematics, which is what the Gty
is asking for. And sonebody says, you know, this doesn't
fit. It won't fit on the -- the buildings are too big, it
just won't fit. O we can't, we can't fulfill sonething
that we have agreed to in the mtigation. Then what
happens? Does the project stop? Does sonebody say, oh,
we're too far along on this, we'll let it go? | nean,
just want to know what happens if a mtigation neasure
cannot be fulfilled.

MR. RATLIFF:. Well if it can't be, typically --

and, | nmean, that would be required. Because it's a
conpliance issue it has to be brought back to the -- it has
to be brought back to the conpliance unit. They would -- it

woul d be the Executive Director to have these conpliance

i ssues.
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M5. BAKER:  (Ckay.

MR. RATLIFF: Odinarily, I think there would be
an internal decision as to whether an anmendnent was required
totry to determ ne how to address the non-conpliance or
determ ne what could be done. Typically we don't have a
conplete failure on a conpliance condition.

But on occasion there have been conditions that we
have i nposed that turned out not to be feasible. An
exanple, in the Gateway we required an el ectric backup punp,
a fire punp, and the building official would not approve
that. He would only approve a backup punp that he felt was
nore reliable which required diesel fuel. And so they were
unable to basically conply with, with the requirenent that
we had put upon the project and so ultinmately they had to
anend the project to put in a diesel punp for a fire punp.

| am not aware of any conplete failure of
mtigation of the kind you're talking. | think we're going
to see those kinds of failures, though, particularly in sone
of the solar projects where we have very -- you know, very
significant conpliance obligations that are conplicated and
probably won't be fully satisfied. And we'll have to figure
out, you know, what can be done. | guess what |I'msaying is
| don't really know.

M5. BAKER: Well 1 guess this whol e question

concerns ne because the site is so constrained and there are
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so many unknowns. So that if this project is built the
peopl e who live here, the neighbors, are really relying on
the screening mtigation, the safety mtigation, the various
things that you prom sed us that will render this project to
the |l evel of insignificance.

And yet what I'mhearing is, well, gee, we don't
know i f those can happen, you know. Sone constraint m ght
make it possible that we can't put the screening trees up,
for exanple. And, oh gee.

MR. RATLIFF: Well, you know, if this project is
licensed and say it gets built next year. | think we know
what it's going to | ook |ike.

And, you know, five years after that this freeway
wi dening project can -- at that point Caltrans is going --
basically have to determ ne exactly where they're going to
put the freeway in juxtaposition to the --

M5. BAKER: You're still not making ne feel any
better (Iaughs).

MR. McKI NSEY: Because | deal with it on this end
of the -- and that is, what you're going to see is that when
the -- here's the process functions. Wen the project is
conpleted it gets certified. Al the nenbers that -- al
the intervenors are given an opportunity to subscribe to a
list to be notified of any issues that arise. And so |I'm

certain if things go -- you guys both do that and so you
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will get notices.

You will also -- the City, of course, as a party
and as a |l ocal agency has all sorts of things that they have
to see. They want to be involved in seeing this and that
and gi ving coments.

If at any point -- and in the neanwhil e the
applicants are | ooking at these express conditions of
certification, which get a trenendous |evel of scrutiny
during the conpliance end of the project, including the
feasibility and things like that. But they still do conme up
where there's an issue, these unforeseen circunstances.

A sinple and a very straightforward answer is that
if it's considered to be a change then there is an
obligation to go through -- and the code section is slipping
me but it's what we call the Petition to Arend process.

HEARI NG OFFI CER KRAMER: It's called 1769 of our
regul ati ons.

MR. McKINSEY: Section 1769, which requires a
notice to be sent to the parties. And the staff has an
opportunity to essentially nake an initial determnation,
but it mght not hold if it's changed, that it's a mnor or
a maj or nodification, which affects the processing it goes
through. But in any case the parties get an opportunity to
coment .

Then the Conmission -- the full Comm ssion --
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well, the Commttee opens this process, it turns it over to
t he Conmm ssion to approve or disapprove. At that point the
Comm ttee doesn't exist anynore. But the full Comm ssion
has to now consi der any change, final or major, and approve
them or di sapprove them And so there is a process with an
opportunity.

Soneti mes they have workshops simlar to this to
go through the issues. Because the Conm ssion obligates the
applicant to conply with those requirenments and if they
can't they're going to have to change the requirenent. And
|"ve done a few of these changes where the crackling of this
has produced sonet hing new to adjust and conpensate for, to
deal with some unforeseen circunstance. And that's how the
process worKks.

And | think | said it before, you know If it's
in a condition of certification, that's where the parties
focus their attention to make sure we've got a requirenent
t here because that's what gives it that |evel of attention
t hat you want.

And so there is a process and you do get notified
of it. And in sonme cases that process can enable you al
over again to participate, comment and influence what the
change is, even if it's approved or not approved.

There is also a constraint that says that the

change can only be based on sonething that wasn't known at

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

139

the tine that the proceedi ng was undergoi ng or a changed
circunstance. So there's sone assurance that you can't
sinply get changes all the time because sonebody has deci ded
t hey ought to. There has to be a necessary change due to

sonet hing that occurred, sonething that sonmebody didn't know

about .

M5. BAKER: Thank you.

HEARI NG OFFI CER KRAMER: Let nme correct that just
a slight bit and then we'll go on. There are sone kinds of

anendnents that are so mnor that staff can propose to
approve them by thensel ves but they give notice. |[|f perhaps
sonebody thinks it should go to the full comm ssion they
can, in effect -- But not everything will automatically go
to the full Conm ssion

"1l tell you, you should take a | ook at 1769
because for better or for worse that is actually about the
only regul ati on we have on the subject of anmendnents. But
at least it's conpact. (Laughter).

kay. The final issue fromthe Conmttee's
per spective, as sonebody said, has been argued previously.

If you' re still of the mind -- that was expressed
in the Proposed Decision -- are there other topics that --
M. Ratliff, did you want to add sonething to this that you
feel is necessary or should we nove on?

MR. RATLIFF: Only that -- with regard to the
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anendnent process. |f an anendnment is having a potenti al
significant environnental inpact it's supposed to be an
anmendnent that would go to the full Conmission if there is
the potential. So typically something of the nature that
you're tal king about, | think it would automatically go to
the full Conm ssion.

HEARI NG OFFI CER KRAMER: (Ckay. Do we have ot her
topics to discuss fromthe parties?

MR BALL: Well, M. Kraner, | don't know if we
need to discuss this tonight but there's two things | didn't
see di scussed in the Revised PWMPD

One was the obligation to neet and confer with the
| ocal governnent over non-conformty and how to resolve to
elimnate that or mnimze that non-conformty. | think
that would be a good thing to discuss because | think that
opens up sone fruitful dialogue. | think that's the first
t hi ng.

The second thing, as | have nentioned before and |
still didn't see it, is a fee schedule. W've submtted a
fee schedule and | didn't see a |local fee schedule as a
condition to this proposed licensing. So | really, |
mentioned it before, | would feel nore confortabl e having an
expressed condition rather than relying on that that should
be dealt with in the Revised PMPD

And then a third, a third issue, | guess we'll
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make that part of our briefing, is really the difference
bet ween CEQA and the Coastal Conmi ssion's. The CEQA has an
i nformational docunment and then the Coastal Conm ssion has a
substanti ve docunent.

HEARI NG OFFI CER KRAMER:  You' re speaki ng about the
report, the -- were you tal king about the coastline?

MR. BALL: No, | was tal king about the -- you
brought it up -- M. Kranmer, you brought it up at the
begi nning of the neeting. You know, the difference between
or is there a difference between the CEQA standard for views
and the Coastal Act standards for views. And so | would be
happy to give you ny thoughts about that now but | can put
themin witing.

But basically it's the difference between an
i nformati onal docunent. Because there isn't clearly
substantive decisions in the CEQA docunent, you just have to
be informed of the environnmental consequences. But in the
Coastal Act there are substantive requirenents like Public
Resources Code 30251, which talks all about scenic and
visual. So I'll be happy to brief that. But it's a
substantive standard is different than the informational
standard i n CEQA.

HEARI NG OFFI CER KRAMER: Ckay, we'll | ook forward
to hearing nore about that in your comrents.

MR. BALL: Thank you.
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HEARI NG OFFI CER KRAMER: Does the applicant have
any position about the City's fee schedul e?

MR. McKINSEY: No, | think he addressed that
before and indicated that, you know, that's acceptable.
Normally I've seen it as a socio condition of certification

in sone projects and sonetines in another section. You

know, like school fees, for instance, are very typically --
often they ask for it, you know. They're specified. In
sone cases |'ve seen that you'll submt a fee schedul e and
it will be approved by the CPM | think we discussed this
at one or nore comrent points. And he did submt, | think,
a fee schedule. | can't renenber when you submitted it.

MR. BALL: Yes, M. MKinsey, we did submt it and
sonehow it's not translated into the decision. So if the
applicant is not objecting to that then just put that in as
a condition of certification. W submitted it. If you want
us to submt it again we'll be happy to.

HEARI NG OFFI CER KRAMER:. O at |east to point us
to the, if you have done it nore than once point us to the
version that you, that you all agree is appropriate.

And fromthe applicant's standpoint, | would just
invite you to look at the fees or see if there are any types
of themyou believe are inappropriate. For instance, plan
review fees woul d not be appropriate if the plans are being

reviewed by the Conmi ssion staff, that sort of thing.
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So, M. Ball, the consultation. R ght now the
Decision basically finds that it would be futile for us, the
Comm ssion, to sit down with the Cty and tal k about
resol ving these | and use conflicts.

G ven that the City created themrecently in an
apparent effort to prevent this project from being approved,
what would be -- the utility be of conducting di scussions?
Wiy is it not futile?

MR. BALL: Well, there's a couple of ways to
respond to that. But let me go back in history a little bit
because to say the Gty didn't anmend its planning and zoning
codes to frustrate these proceedings, it only clarified its
wi shes, even fromthe tine before these proceedi ngs
conmenced.

And whether or not it's futile, it's -- it is --
it is an opinion. But the |aw requires, as you know, that
there be -- when you invoke that futility exenption, that
t here be sonme neani ngful attenpts and meani ngf ul
applications. Courts are very reluctant to i nvoke the
utility -- the futility exenption unless there had been sone
meani ngful effort to do that and | haven't heard of any.

So | can't answer your question at this tinme to
say what happened but | can say it hasn't -- it's a
requi renent under the law and it is not a futility unless

t here has been neani ngful application of an attenpt to
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foll ow t hrough

HEARI NG OFFI CER KRAMER: And why coul dn't we
consi der the whole of this process to be, anong ot her
things, a consultation with the Cty?

MR. BALL: Well, | guess -- | would say this is a
proceeding, it's not a consultation. But the sinple answer
is that it's the requirement of law in the override
provi sion. No overriding was recomrended until this final
Revi sed PMPD

HEARI NG OFFI CER KRAMER:  Then how woul d this
consultation work within the constraints of the state open
nmeetings | aw and the Brown Act?

| nean, staff is sinply a party to this so they
don't speak for the entire Conm ssion.

MR. BALL: Right. And so | leave it naybe to, to
the Commttee to hel p us because we don't have answers yet
but we know the obligation. So with all due respect, |
think that needs to be fulfilled and it hasn't been
fulfilled yet.

We'll figure out howto conply with the open
neeting laws. Actually, that's been an issue that I, | have
been concerned about over, over the years because we have
not gotten any, any decisions fromthe Coastal Comm ssion,
which is a conm ssion. W've gotten sone -- unfortunately

fromits deceased director we have sone letters and now from
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the new director sone letters, but we really don't have any
comm ssion action. So | think if you | ook at the definition
of a comm ssion, it doesn't say "executive director."

And for the CEC comm ssion. You know, your |aws
say the Comm ssion is the Comm ssion, not the Cormittee and
not the Hearing Oficer. So we need to work through that to
figure out how tho have a joint neeting or how to have
i ndependent neetings or howto delegate that to a
subconmi ttee or sonething that would fulfill your statutory
obligation to neet and confer before you nake a
determ nati on of recomrendi ng an override of the |ocal |aws.

MR. RATLIFF: | would like to say that | at |east
partially agree with your last point, which I think is that
traditionally when this kinds of consultation has occurred
is when staff, Energy Conm ssion staff, staff determ nes
about whether there's a possibility of conformity or that
conformty would be. 1It's not been done by the
conmmi ssi oners going down and sitting down with city counci
menbers. Yeah, that's never occurred. And probably
shoul dn't for the very reasons that you're suggesting.

On the other hand | actually feel like this
consul tation has occurred over tinme because we've fromthe
outset spent a lot of time with city staff trying to
under stand t he ordi nances and di scussing with you the issue

of conformty. W ultinmately decided that -- that the
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ordi nances were not out of conformty with this project.
But there was a lot of consultation with the Gty on the
subst ance of the ordi nances.

You know, | guess if we wanted to go back and talk
about them again, particularly the ones that just changed |
guess we could. But | guess | also wonder, is that really
-- | nean, is there something -- you think there's sone
val ue that we could get out of doing that again?

MR. BALL: M. Kraner and Conmm ssi oner Dougl as, |
really don't have the answer to that. | think so. It's
al ways good -- it's better, in my opinion, to sit down and
di scuss the non-conformty.

It's a requirenent if the neet and confer process
is not what took place in 2005 to -- excuse ne, 2007, '08 or
'09. You did discuss with the staff, | understand, but
that's not the neet and confer process that's envisioned in
the override section. |It's been of late that the override
section is -- that the Revised PWPD recommends an override.

So you need to look at that in light of the timng of when
that occurred. It certainly didn't occur in 2007 when you
started havi ng discussions with the zoning and the planning
folks. So -- it's an obligation and a rule at the tinme the
recomrendation for an override was net, not before.

MR. RATLIFF: Well | would just offer that if that

being the case, if the Gty is suggesting that they want to
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confer on the issue of inconsistency the staff is certainly
quite willing to discuss it with them And | woul d suggest

that it be done sooner rather than | ater.

MR. McKINSEY: | think the applicant's position
woul d be that it has occurred. 1In fact, substantially
through. | think it would be one thing if you had a city

that didn't participate in the proceeding, |et alone
intervening. In this case the City of Carlsbad has
partici pated throughout the proceedi ng and has directed
comments to the Commttee, presented testinony throughout
the entire process and has also to sone extent nmade sone of
this a bit of a noving target in its efforts.

| think the citation to a need to confer at this

point isn't going to produce anything different than what

you have now. It's not going to add, it's going to be nore
rehashi ng of the sanme issues. | can see you're not | ooking
at nme so you nust disagree but, | nean, that's kind of the
case.

MR BALL: Well, | nean, it's nice that we have
di al ogues here. For exanple, | -- it's ny belief, for
exanple, that the state -- excuse ne, the fire official's

requirenents are LORS and so that would nean that the
Commttee really needs to override those. And if it does it
has that -- that triggers an obligation to neet and confer.

There is some productivity that could occur in
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those neetings. | think it is sonmething that -- and |
appreci ate your offer, the staff, to neet with staff and
that's fine, we have done that. But if -- the law requires
that the governing body. And so that needs to -- the

Comm ttee or maybe the Comm ssion needs to del egate that.
Maybe | have a delegation and the City Council and the
governi ng body needs to delegate that to sone official.

And so now you are caught with a horror, so to
speak, of -- of authority that you didn't have prior to that
time. And so that's what ny reading of the, of the override
statute is. And | appreciate the fact that the applicant
and the staff have nmet with our staff over the years but
that doesn't satisfy your statutory obligation, in ny
opi ni on.

HEARI NG OFFI CER KRAMER: Wl |, | think we've
identified another topic that you mght want to flesh out,
each of you, in your final comments that we get next week.

MR. RATLIFF: Well | would just add that typically
when we have conferred with | ocal governnents for non-
conformties, in nmy experience it's been -- that's occurred
in a context where |ocal governnent was interested in
conform ng the ordi nances to nake them consistent with the
project and was trying to figure out how best to do that.

And here, | nmean, when the City changed its

ordinances it did so with a very clear intent that was
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expressed in the letter comunicating that the creation of
| ocal ordinances that were inconsistent with the project was
the very purpose of the legislation that you adopted.

So it's just hard for me to understand, it's hard
for me to understand what we need to discuss unless you're
sayi ng you actually do want to try to find a way to conform
t he ordi nances. Because it seens to ne all of your energy
has been trying to insist the ordi nances were inconsistent
with the project or that you wanted to nake them
i nconsi stent with the project.

MR. BALL: Well that would be a good answer had
you identified an inconsistency in 2007. But you didn't.
You found -- or objection. You found that this project was
consi stent with our zoning and planning | aws and our | ocal
coastal program and our |ocal coastal plan and our
redevel opnent plan. W objected to that. It was only when
we clarified the ordinances and our general plan, which was
consistent with our intent fromthe beginning in these
proceedi ngs, when we intervened.

So | think the argunment rings hollow that we were
-- that we met and conferred over non-conformty. It hasn't
been until this Conmttee decided that there was, there was
non-conformty and recomrended an override that the
obligation was triggered and arose. And so you had the

statutory obligation to go ahead and neet and confer. Not
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five years ago but now.

MR. RATLIFF: How are you suggesting that woul d be
satisfied?

MR. BALL: Well, I'mnot going to suggest how to
do that now. | have nmade sonme suggestions. But, | nean,
it's sonething that needs to be -- needs to occur. And we
can -- maybe you can -- we can -- you and | can figure that
out. Mybe not in these proceedi ngs but, you know, we'll
have the offline conversation. Because | think that's an
obligation that needs to be satisfied.

It may result in no change or it may result in
sonme changes, either to the project or to our ordinances or
to our fire code or sonmething else. And the idea of the | aw
is to neet and confer to reduce or elimnate the non-
conformty.

HEARI NG OFFI CER KRAMER:  And | don't want to hear
a notion to the effect of, you didn't call.

M5. SIEKMANN:  But no notion can be made at this
point. AmI| correct to understand that?

HEARI NG OFFI CER KRAMER: Well, it depends. You
can't make a notion for the Comm ssion to legislate. That's
sonmet hing that you could wite thema letter and request.

kay. Is there anything else? You' ve worn each
ot her out.

Al right. W have nobody |left on the phone
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except the machine that's recording our conversation. | do
bel i eve, courtesy of the open neeting |laws, that there is a
provi sion on our agenda for public comment. Does anybody
wi sh to make a public conment?

Seei ng none, is there any other business we need
to transact today?

kay. | have already explained that we will be
considering and ruling shortly on the City's notion. And if
we decide to go forward it will be probably revisions,
think it's fair to say. A revisions docunent will conme out

and then that would lead to the full Comm ssion hearing on

May 31st.

M5. BAKER: And do we have -- excuse ne,
M. Kraner, I'msorry. Do we have reason to believe that
that is witten in stone or is that a noving target? 1'd

hate to nmake reservations to cone up there if there is the
i kelihood that woul d change.

HEARI NG OFFI CER KRAMER: There is the option with
the one airline where you can -- even if you get the | owest
fares you can --

M5. BAKER. Right. But I'll leave the day -- in
ot her words, should we bl ock the day off? Should we plan on
that or is this a noving target?

HEARI NG OFFI CER KRAMER:  You shoul d plan on it.

M5. BAKER:  Ckay.
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HEARI NG OFFI CER KRAMER: Keep the day, keep the
day on reserve.

COW SSI ONER DOUG.AS: | would not call it a
noving target. You can wait a few days, have a -- a
response to the City's notion to come out. And at that
point I think you will be we'll served. |If the response is
we are not going to reopen the record we will hold the
hearing. But you'd be well-served to nake your
reservations.

So with that | would like to thank everybody for a
productive or, you know, certainly well-argued di scussions
of the Revised PWD. W'Ill try to respond to the Gity's
notion as soon as possible and the next steps for this
project. Thank you.

HEARI NG OFFI CER KRAMER: So that nmeans we are
adj ourned and of f the record.

M5. SI EKMANN:  Thank you for having the neeting
here.

HEARI NG OFFI CER KRAMER:  You' re wel cone.

(The Conmittee Conference adjourned at 7:08 p.m)
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