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CECP SUPPLEMENTAL EVIDENTIARY HEARING 

 

DIRECT TESTIMONY OF MATTHEW D. ZINN, PARTNER, SHUTE, MIHALY & 

WEINBERGER LLP, OUTSIDE COUNSEL TO THE CITY OF CARLSBAD  

REGARDING THE ENVIRONMENTAL PROTECTION AGENCY’S PREVENTION OF 

SIGNIFICANT DETERIORATION PERMITTING PROCESS  

 

Q1. Please state your name and position. 

 

A1. My name is Matthew D. Zinn. I am a partner in the law firm of Shute, Mihaly, & 

Weinberger LLP, located in San Francisco, California. I was retained by the City of 

Carlsbad to advise the City about EPA’s treatment of the Carlsbad Energy Center Project 

(“CECP”) under the federal Clean Air Act and to represent it in litigation challenging 

EPA’s failure to require a Prevention of Significant Deterioration (“PSD”) permit for the 

CECP. My curriculum vitae is attached to this testimony. 

  

Q2. Describe the City of Carlsbad’s participation in the Environmental Protection 

Agency’s permitting proceedings for the CECP.  

 

A2. In 2007, Applicant proposed constructing two natural-gas-fired combined cycle gas 

turbines at a location adjacent to the existing Encina Power Station (“EPS”) and 

decommissioning three existing boilers at EPS. On June 5, 2009, Applicant requested that 

EPA determine that this project would not trigger the permit requirements of the PSD 

program under the Clean Air Act. A physical change to an existing major source requires 

a PSD permit if it results in both (a) a significant emissions increase, and (b) a significant 

net emissions increase of any PSD pollutant. 40 C.F.R. § 52.21(a)(2)(iv), (b)(3).  

 

To determine whether a modification results in a net increase in emissions, EPA subtracts 

any emission reductions “contemporaneous” with the modification. 40 C.F.R. § 

52.21(b)(3). To calculate reductions, EPA must determine the baseline emissions for the 

existing source. The higher the baseline emissions, the larger the apparent reduction 

associated with the modification, and the less likely the modification would reach the 

permit-triggering thresholds established in 40 C.F.R. § 52.21(b)(23). To calculate the 

baseline, the applicant generally must use the average rate of actual emissions “during 

any consecutive 24-month period . . . within the 5-year period immediately proceeding  

. . . actual construction.” 40 C.F.R. § 52.21(b)(48)(i).  

     

However, the PSD regulations also carve out an exception to this five-year “look-back” 

period for situations in which irregular occurrences interrupt normal operations. That 

exception authorizes the EPA Administrator to “allow the use of a different period upon a 

determination that it is more representative of normal source operations.” Id. EPA 

guidance documents indicate that this exception is to be used in exceptional 

circumstances that severely affect source operations, such as strikes and natural disasters. 

 

Applicant argued to EPA that it should be permitted to use the period from May 2003 to 

April 2005 as a baseline, which was outside the five-year look-back window, but it did 
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not cite any such exceptional circumstance. The City promptly notified EPA that 

Applicant was improperly relying on the exception to artificially inflate baseline 

emissions, given that emissions at EPS had been decreasing steadily since 2004. The City 

urged EPA to select baseline emissions from the five-year period proceeding 

construction, which more accurately reflected current normal operating conditions and 

which would require that the CECP obtain a PSD permit for NOx. 

 

Instead, on October 13, 2010, EPA issued a determination that the PSD permit 

requirement did not apply to the CECP (“non-applicability determination”), based on its 

conclusion that the exception to the look-back period would apply. See Exhibit 456. The 

determination also provided that if Applicant did not begin construction on the CECP by 

June 30, 2011, EPA would require “a new analysis and determination.” Id. at 2. 

 

In response, the City filed a petition for review of the non-applicability determination in 

the Ninth Circuit. In the course of litigation, the City made clear that it was challenging 

EPA’s application of the look-back period exception.  

 

Because Applicant did not begin actual construction by June 30, 2011, the non-

applicability determination expired. On July 18, 2011, EPA confirmed in a letter to 

Applicant that the determination had expired. See Exhibit 457. EPA also adopted the 

argument that the City had been making since Applicant’s initial proposal in 2009. The 

letter states that “the analysis contained in [the determination] was made in error” and 

that “neither the overall determination nor the rationale and analysis contained therein 

can be relied upon to undertake actions related to [the CECP].” See id. at 1. 

 

Q3. Describe how the PSD permitting process is likely to apply to the CECP going 

forward. 

 

A3. EPA’s rescission of the non-applicability determination means that Applicant will need to 

either request a new non-applicability determination or apply for a PSD permit. Applicant 

has not yet applied to EPA for either. Because Applicant did not begin actual 

construction on the CECP prior to June 30, 2011, the CECP will now be subject to 

amendments to the PSD regulations that incorporate greenhouse gases (“GHGs”) as a 

regulated pollutant. See 40 C.F.R. § 52.21(b)(49), (50); Prevention of Significant 

Deterioration and Title V Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 31,514 (June 3, 

2010). A source making a major modification of an existing source must obtain a PSD 

permit for GHG emissions if the modification would result in a net emissions increase of 

75,000 tons CO2e/year or more. 40 C.F.R. § 52.21(49)(v)(b).  

 

 Applicant’s testimony reveals that the CECP will result in significant increases in GHGs. 

Applicant’s Supplemental Testimony at 13 (reporting CECP emissions of 932,630 

tons/year). Although these increases do not appear to reflect the emission reductions 

associated with decommissioning of EPS Units 1, 2, and 3, it is highly unlikely that such 

decommissioning would reduce the increased GHG emissions associated with the CECP 

to less than the PSD significance threshold of 75,000 tons/year. Accordingly, Applicant 
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almost certainly will need to apply for a PSD permit that incorporates limits on GHG 

emissions.
1
  

 

 Although Applicant may continue to argue that any PSD permit for the CECP need not 

incorporate limits on NOX emissions, EPA is also likely to require the permit to include 

such limits. EPA’s admission of error in its July 18, 2011 rescission of the October 13, 

2010 non-applicability determination indicates that the Agency has repudiated its prior 

determination of the proper baseline for calculating CECP’s net increase in NOX 

emissions. See Exhibit 457 (“In withdrawing this PSD applicability determination as 

moot, we also note that we have concluded that the analysis contained in it was made in 

error. As such, neither the overall determination nor the rationale and analysis contained 

therein can be relied upon to undertake actions related to the CECP or any other facility. 

In revoking this particular analysis, EPA emphasizes that there still may be specific 

permitting circumstances in which EPA may use [its] discretion . . . to select a different 

period for determining the baseline actual emissions, but the use of such discretion will 

be based on the particular facts of the permitting situation under consideration.”). 

Accordingly, it is doubtful that EPA would again accept Applicant’s argument that 

emissions in the May 2003 to April 2005 period represent the proper baseline for 

evaluating the CECP’s net emissions increase. 

 

 Indeed, the emissions data for EPS in the year since the 2010 non-applicability 

determination likely will only confirm EPA’s error in relying on 2003-05 emissions as 

the baseline. The clear trend in emissions since 2006 has been downward, and the most 

recent data, and any data to come before Applicant submits a PSD application, are likely 

to confirm this trend. This data is likely to reinforce the conclusion that the 2003 to 2005 

period is not “more representative” of normal source operations than would be a two-year 

period during the ordinary look-back period.  

 

 Regardless, the PSD permitting process is a lengthy one. Indeed, by Applicant’s own 

account, the process is likely to take approximately two years to generate a final permit, 

and an appeal of that permit to the Environmental Appeals Board could take as long as a 

year.
2
 Applicant’s Supplemental Testimony at 17. If the issuance of the permit results in 

litigation, as did the non-applicability determination, the timeline would be even longer. 

This timeline is inconsistent with Applicant’s suggestion that it could begin construction 

of the CECP in 2012, which appears to be based on an assumption that no PSD permit 

will be required. See id. at 13. Based on Applicant’s own estimates, it appears that 

construction could not begin before 2014 at the earliest.   

 

                                                 
1
 EPA’s new GHG regulations have been challenged in the D.C. Circuit. See Coalition for 

Responsible Regulation, Inc. v. EPA, No. 09-1322 (D.C. Cir. filed Dec. 10, 2010). Although the 

regulations remain effective pending a decision in the case, the court’s decision could affect 

Applicant’s responsibility to obtain a PSD permit. 
2
 Applicant’s time estimate is reasonable: for the Palmdale Hybrid Power Project cited in 

Applicant’s Supplemental Testimony, a PSD permit application was filed in March 2009, and 

EPA issued the final permit in October 2011. 
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 If Applicant’s estimate of construction in 2012 is meant to imply that it could begin 

construction before obtaining a PSD permit, it is incorrect. A PSD permit is a 

preconstruction permit, not merely a preoperation permit. The PSD permit requirement 

is triggered by beginning “actual construction” of, in this case, a major modification of an 

existing source. See 40 C.F.R. § 52.21(a)(2)(iii); Sierra Club v. Otter Tail Power Co., 615 

F.3d 1008, 1014-15 (8th Cir. 2010) (“[T]he PSD requirements are conditions of 

construction, not operation.”). Failure to obtain the permit prior to beginning construction 

may result in an enforcement action brought by a state regulatory authority, EPA, or a 

citizen plaintiff. See 42 U.S.C. §§ 7413(a)(3), 7477, 7604(a)(3). Accordingly, Applicant 

must obtain the permit before beginning construction of the CECP, not merely before the 

facility begins operation. Construction is thus likely two or more years in the future. 

 

Q4. What conditions is EPA likely to impose on the CECP as part of the PSD permitting 

process? 

 

A4. It is speculative to predict what conditions EPA may impose on issuance of a PSD permit 

for the CECP. The permit would require CECP to comply with emission standards for the 

pollutants that are covered by the permit. Those standards are established by determining 

the Best Available Control Technology (“BACT”) for the permitted source and the 

emission levels that would result from the implementation of that control technology. 

BACT is determined on a case-by-case basis; EPA’s determination of what constitutes 

BACT for a particular source is thus based on the specific circumstances of that source. 

See EPA, PSD and Title V Permitting Guidance for Greenhouse Gases (“EPA 

Guidance”) at 17. In addition, BACT changes as innovations in pollution control 

technology occur. Thus, BACT for a particular emissions source changes over time. EPA 

Guidance at 35. As a result, it is difficult, and speculative, to attempt to predict in 

advance what requirements EPA will impose on any particular source.  

 

In this instance, EPA will likely require a permit that covers both NOX and GHG 

emissions. The PSD program only began to address GHG emissions in January of this 

year. As a result, EPA’s experience is very limited in permitting new major sources or 

major modifications that involve significant GHG emissions. Indeed, the Applicant 

supports its conclusion that CECP is “expected to comply with BACT requirements for 

GHG” by comparing CECP to only one other project: the Palmdale Hybrid Power 

Project. 

 

Contrary to Applicant’s assertions, the PSD permit issued for the Palmdale Hybrid Power 

Project fails to support this conclusion. According to Applicant’s testimony, the projected 

GHG emission levels at CECP—890 lbs CO2/MWh—would exceed the allowable levels 

set forth in the Palmdale permit—774 lbs CO2/MWh—by approximately 15 percent. 

Applicant’s Supplemental Testimony at 15. The heat rate for the combustion turbines at 

CECP also indicate that they are less efficient than the turbines used at Palmdale. 

Compare CECP PMPD, Greenhouse Gas Emissions, at 12 (7,147 Btu/kWh) with 

Palmdale PMPD, Greenhouse Gas Emissions, at 12 (6,285 Btu/kWh to 6,970 Btu/kWh, 

depending on solar operation). Applicant has not explained this discrepancy or identified 



 

 

what changes to the project would be required to allow it to comply with the BACT 

standard incorporated into the Palmdale permit. 

 

Although Applicant characterizes these emissions and heat efficiencies as “similar” 

(Applicant’s Supplemental Testimony at 15), 

comments on a proposed PSD permit for a natural

Utah. See Exhibit 458. 

Quality for a PSD permit, the 

project was “similar” to that of the Russell City Energy Center, which voluntarily 

implemented BACT for GHG

facility would be one percent 

the State “explain why a lower energy efficiency than [the Russell City 

output basis, could still satisfy BACT.” Given that the turbines at CECP are nearly 14 

percent less efficient than those at Palmdale, it is 

proposed, would comply with 

 

Q5. Are you sponsoring any exhibits?

 

A5. Yes. Exhibit 456, an EPA letter with the subject

Energy Center Power Project

Applicability Determination Analysis for the Carlsbad Energy Center Power Project

and Exhibit 458, an EPA letter with the subject, “

Pacificorp Lake Side Power Plant, Block #2

 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. 
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Date     
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project would be required to allow it to comply with the BACT 

standard incorporated into the Palmdale permit.  

hough Applicant characterizes these emissions and heat efficiencies as “similar” 

(Applicant’s Supplemental Testimony at 15), EPA contradicts this conclusion

on a proposed PSD permit for a natural-gas-fired combustion turbine project in 

 In an application to the Utah Department of Environmental 

Quality for a PSD permit, the applicant (Pacficorp) concluded that the heat rate of its 

to that of the Russell City Energy Center, which voluntarily 

implemented BACT for GHG emissions, even though the efficiency of 

facility would be one percent below that at the Russell City project. EPA requested that 

the State “explain why a lower energy efficiency than [the Russell City 

output basis, could still satisfy BACT.” Given that the turbines at CECP are nearly 14 

percent less efficient than those at Palmdale, it is not certain that CECP, as currently 

proposed, would comply with the BACT standard. 

Are you sponsoring any exhibits? 

an EPA letter with the subject, “PSD Determination for the Carlsbad 

Energy Center Power Project”; Exhibit 457, an EPA letter with the subject

Applicability Determination Analysis for the Carlsbad Energy Center Power Project

, an EPA letter with the subject, “Comments on Intent

Pacificorp Lake Side Power Plant, Block #2.” 

eclare under penalty of perjury that the foregoing is true and correct to the best of my 

      

   MATTHEW D. ZINN

project would be required to allow it to comply with the BACT 

hough Applicant characterizes these emissions and heat efficiencies as “similar” 

this conclusion in recent 

fired combustion turbine project in 

In an application to the Utah Department of Environmental 

the heat rate of its 

to that of the Russell City Energy Center, which voluntarily 

of the Pacificorp 

roject. EPA requested that 

the State “explain why a lower energy efficiency than [the Russell City project], on an 

output basis, could still satisfy BACT.” Given that the turbines at CECP are nearly 14 

certain that CECP, as currently 

PSD Determination for the Carlsbad 

EPA letter with the subject, “New PSD 

Applicability Determination Analysis for the Carlsbad Energy Center Power Project”; 

Comments on Intent-to-Approve for 

eclare under penalty of perjury that the foregoing is true and correct to the best of my 
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MATTHEW D. ZINN 

Shute, Mihaly & Weinberger LLP 
396 Hayes St., San Francisco, CA 94102 
415.552.7272 (voice)  415.552.5816 (fax) 
zinn@smwlaw.com  

EDUCATION  

UNIVERSITY OF MICHIGAN LAW SCHOOL 
J.D. magna cum laude, May, 1999.  

 Michigan Law Review, Senior Editorial Board (Note Editor), Volume 97 

 Order of the Coif 

 Book Awards: Torts, Federal Courts 

 Scholarly Writing Award, 2000 

 Honorary Membership, American Society of Writers on Legal Subjects (Scribes), 1999 

 Research Assistant, Prof. Sherman Clark, 1997 (112 HARV. L. REV. 434 (1998)) 
 Environmental Law Society, Vice President, 1997-98 

UNIVERSITY OF MICHIGAN SCHOOL OF NATURAL RESOURCES & ENVIRONMENT  
M.S. (Environmental and Natural Resources Policy), December, 1999.  

 Graduate Student Instructor, Environmental Law, 1998, 1999  

 Joseph L. Sax Fellow, 2000 

 Merit Awards, 1997-98, 1998-99  

UNIVERSITY OF CALIFORNIA AT SANTA CRUZ 
B.A. (Politics and Sociology), December, 1994.  

  Honors in Politics, Honors in Sociology, College Honors (Stevenson College) 

WORK EXPERIENCE  

Shute, Mihaly & Weinberger LLP, San Francisco, CA  
Partner   Jan. 2009 to Present 

Associate   2001-08 

Boalt Hall School of Law, University of California, Berkeley, CA  
Environmental Law Research Fellow Spring 2006 

Chief Judge John M. Walker, Jr., United States Court of Appeals 
for the Second Circuit, New Haven, CT 2000-01 
Law Clerk 

Georgetown Environmental Law and Policy Institute, Washington, DC  
Consulting Researcher 2000 

McCutchen, Doyle, Brown & Enersen, LLP, San Francisco, CA  
Summer Associate  Summer 1999 

United States Department of Justice, Washington, DC  
Honors Program Summer Intern, Environment & Natural Resources Division Summer 1998 

 



Matthew D. Zinn 

2 

Arnold & Porter, Washington, DC  
Summer Associate  Summer 1998 

National Audubon Society, Washington, DC  
Legal Intern  Summer 1997 

The White House, Office on Environmental Policy, Washington, DC  
Assistant to William Stelle, Associate Director for Natural Resources   1994 

PUBLICATIONS &  PRESENTATIONS  

Participant, Environmental Law Institute, Working group on addressing cumulative impacts 

to coasts and oceans (2009-2011)  

Going, Going, Gone: Mitigating the Loss of California’s Farm Land, panel presentation at the 

State Bar of California Environmental Law Section Environmental Law Conference at 

Yosemite (Oct. 23, 2011) 

Penn Central Unleashed?  Finding Takings in the Post-Lingle Era, paper presented at the 

Vermont Law School’s Conference on Litigating Takings and Other Legal Challenges to 

Land Use and Environmental Regulation, Berkeley Law School (Nov. 5, 2010) 

Climate Adaptation and Mitigation in Land Use Regulation, symposium presentation, Living with 

Climate Change: Legal Challenges in a Warmer World, Widener University School of Law 

(Apr. 18, 2008) 

Moderator, To Trade or Not to Trade: Pros and Cons of a Market-based Regulatory Approach to 

Climate Change Mitigation, Planning and Conservation League Annual Symposium (Jan. 

12, 2008)   

Moderator, Panel on Federal Administrative and Congressional Initiatives, The Domestic 

Response to Global Climate Change: Federal, State, and Litigation Initiatives, USF School of 

Law (Mar. 31, 2007)   

Adapting to Climate Change:  Environmental Law in a Warmer World, 34 ECOL. L. Q. 61 (2007) 

Flogging a Dead Horse? Threshold Limitations on Substantive Due Process Challenges to Land Use 

Controls, paper presented at the Georgetown Environmental Law & Policy Institute’s 

Litigating Regulatory Takings Conference, U.C.L.A. School of Law (Oct. 15, 2004)  

Policing Environmental Regulatory Enforcement: Cooperation, Capture, and Citizen Suits, 21 

STAN. ENVTL. L.J. 81 (2002) 

California’s New Water-Supply Planning Statutes: Selected Problems of Application, 2002 CAL. 

ENVTL. L. REP. 123  

Contributing co-author of 2000 update to ZYGMUNT J.B. PLATER, ROBERT ABRAMS, 

WILLIAM GOLDFARB & ROBERT GRAHAM, ENVIRONMENTAL LAW AND POLICY: 

NATURE, LAW, AND SOCIETY (2d ed. 1998) 

Note, Ultra Vires Takings, 97 MICH. L. REV. 245 (1998) 

SIGNIFICANT L ITIGIATION EXPERIENCE 

• Defended the City of Goleta in the Ninth Circuit in regulatory takings litigation 

challenging the City’s mobilehome rent control ordinance, Guggenheim v. City of 
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Goleta, 638 F.3d 1111 (9th Cir. 2010) (en banc), cert. denied, 131 S. Ct. 2455 (May 

16, 2011); 

• Defended the South Coast Air Quality Management District in litigation in the 

Court of Appeal and California Supreme Court challenging the District’s regulation 

of air emissions from paints (ongoing); 

• Defended the County of Stanislaus against litigation at the trial and appellate levels 

filed by the Building Industry Association of Central California challenging the 

County’s adoption of a program to mitigate for the conversion of farmland to 

residential use, Bldg. Indus. Ass’n of Cent. Cal. v. County of Stanislaus, 190 Cal. App. 

4th 582 (2010); 

• On behalf of the Sonoma Land Trust negotiated a settlement of litigation seeking to 

enforce an agricultural conservation easement against the owner of the property 

subject to the easement; 

• Defended the South Coast Air Quality Management District in litigation at the trial 

and appellate level challenging the District’s regulation of air emissions from oil 

refineries, W. States Petroleum Ass’n v. S. Coast Air Quality Mgmt. Dist., 136 Cal. App. 

4th 1012 (2006);  

• On behalf of the State Water Resources Control Board, negotiated settlement of 

several lawsuits filed by the federal Bureau of Reclamation and various water 

contractors challenging enforcement of water quality standards in the San Francisco 

Bay Delta; 

• Wrote amicus brief in the United States Supreme Court on behalf of the National 

Council of Churches and other religious groups in Massachusetts v. EPA, 549 U.S. 497 

(2007), supporting the petitioners’ successful challenge to EPA’s refusal to regulate 

motor vehicle emissions of greenhouse gases; 

• Participated in drafting of respondent’s brief for the City and County of San Francisco 

in the United States Supreme Court in an action challenging the City’s affordable 

housing ordinance, San Remo Hotel v. City & County of San Francisco, 545 U.S. 323 

(2005); 

• Defended the City of Walnut at the trial and appellate levels in multiple lawsuits filed 

by developer challenging the City’s decisions to protect habitat for the threatened 

California gnatcatcher; 

• Defended the City of Saratoga in challenge by property owner to expenditure of 

public funds for assessment district; 

• Defended the City of Pacifica in challenge by property owner to denial of tentative 

subdivision map; and 

• As a law student, participated in drafting of amicus briefs in Michigan and California 

Supreme Courts on behalf of National Audubon Society in support of defendant 

public agencies in two regulatory takings cases, K & K Constr., Inc. v. Dep’t of Natural 

Res., 575 N.W.2d 531 (Mich. 1998), and Landgate, Inc. v. Cal. Coastal Comm’n, 17 

Cal. 4th 1006 (1998). 

 

ET CETERA  
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MEMBERSHIPS/ 

ADMISSIONS: Bar of the State of California (Environmental Law Section), U.S. District Court 

for the Northern District of California, U.S. District Court for the Eastern 

District of California, U.S. Court of Appeals for the Ninth Circuit, U.S. Court of 

Appeals for the Federal Circuit, U.S. Supreme Court 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT 456 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

75 Hawthorne Street
San Francisco, CA 94105·3901

October 13, 2010

George L. Piantka, P.E.
Carlsbad Energy Center LLC
1817 Aston Avenue, Suite 104
Carlsbad, CA 92008

Subject: PSD Determination for the Carlsbad Energy Center Power Project

Dear Mr. Piantka:

This letter is in response to your analysis submitted to the United States Environmental
Protection Agency (EPA) on June 5, 2009, as well as additional information submitted to EPA to
supplement this analysis. The analysis provides information on determining whether the
proposed Carlsbad Energy Center Project (CECP), which will be located in the city of Carlsbad,
in San Diego County, will trigger Prevention of Significant Deterioration (PSD) permit
requirements.

EPA has reviewed the information submitted. Based on our review, we conclude that the
CECP is not a major modification and is not subject to PSD permit requirements. Enclosed is
our analysis.

If you have any questions, please contact Shaheerah Kelly of the Air Permits Office at
(415) 947-4156.

Sincerely,

~~
Deborah Jordan
Director, Air Division

Enclosures: (1) PSD Applicability Analysis for the Carlsbad Energy Center Project
(2) Attachments A, B, C, & D

cc: Robert Kard, San Diego Air Pollution Control District (wi enclosures)
Steven Moore , San Diego Air Pollution Control District (wi enclosures)
Tom Andrews, Sierra Research (wi enclosures)
Mike Monasmith, California Energy Commission (wi enclosures)
Will Walters, Aspen Environmental Group (wi enclosures)
Joe Gamba, City of Carlsbad (wi enclosures)

Printed on Recycled Paper
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PSD Applicability Analysis for the  
Carlsbad Energy Center Project 

 
I. Introduction 
 

Carlsbad Energy Center LLC (Applicant) is proposing to modify the existing Encina 
Power Station (EPS) by replacing three of five existing boilers (Units 1, 2, and 3) at the facility 
with a net 540 MW (gross 558 MW) natural gas-fired combined cycle power plant facility called 
the Carlsbad Energy Center Project (CECP).  Carlsbad Energy Center LLC and EPS are both 
indirect wholly owned subsidiaries of NRG Energy, Inc.  The CECP will be located at the 
eastern end of the property site for the EPS in the city of Carlsbad, San Diego County, 
California.   
 

The EPS currently has a total of five (5) natural gas-fired boilers (i.e., Units 1, 2, 3, 4, and 
5), which are allowed to use No. 6 fuel oil during curtailments, and three fuel oil storage tanks.  
The CECP will consist of two rapid startup natural gas-fired combustion turbine generators 
(CTGs) and a 246-horsepower diesel emergency fire-pump engine.  The two new CTG units will 
be designated Units 6 and 7, and will be located at the same location as the fuel oil tanks, which 
will also be removed.  Since the EPS is an existing major source, and the CECP is a physical 
change to the facility, the Applicant must show whether the net emission increases for pollutants 
regulated under the Prevention of Significant Deterioration (PSD) permit program will result in a 
major modification that is subject to PSD major modification permit requirements. 

 
On September 14, 2007, the Applicant filed an application for certification (AFC) with 

the California Energy Center (CEC) to obtain a license from the state agency.  The AFC 
contained a PSD analysis that evaluated whether the change resulted in a major modification.  
The emissions estimates were based on the increase in potential emissions from the proposed 
CECP and the decrease in actual emissions from removing Units 1, 2, and 3.   

 
For electric utility steam generating units (EUSGU), such as the units at the EPS, the 

PSD calculation methodology allows the use of any consecutive 24-month period during the 5-
year period immediately preceding the date that construction of the project starts to determine 
baseline actual emissions.  However, if the facility demonstrates that a 24-month period outside 
of the 5-year window is more representative of normal operations, EPA allows this alternative 
period to be used to determine baseline actual emissions.  The AFC projected construction of the 
project to occur in the fourth quarter of 2008 and used calendar years 2002 and 2003 as the 24-
month baseline period for nitrogen oxides (NOx), carbon monoxide (CO), and sulfur oxides 
(SOx), and calendar years 2004 and 2005 for volatile organic compounds (VOC) and particulate 
matter less than 10 microns (PM10).  The Applicant’s original analysis showed the project did 
not trigger a PSD major modification and a PSD permit was not required prior to proceeding 
with the CECP.1 
 

                                                 
1  Based on EPA’s informal review of the AFC in June 2008, the agency did not formally comment or object to this 
conclusion that the Project was not subject to PSD review. 
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In November 2008, the San Diego Air Pollution Control District (District) issued, for 
public comment and review, the preliminary determination of compliance (PDOC) for the CECP.  
The District issued the final determination of compliance (FDOC) on August 4, 2009.  As of the 
date of this analysis, the CEC had not yet approved the AFC for CECP and the project’s 
construction schedule has shifted to a later date which is dependent upon CEC license approval.  
Between the time of the issuance of the PDOC and FDOC, EPA received correspondence from 
community members and the City of Carlsbad, which had also received several calls from 
community members, requesting that the EPA require that the Applicant perform an updated 
analysis based on the new projected construction date since it had shifted by more than a year 
(from 2008 to 2010), which in turn may affect the baseline actual emission calculations.  
 

On June 5, 2009, the Applicant submitted an analysis to EPA for determining whether 
PSD review applies to the CECP.  The Applicant submitted additional information to EPA 
between the months of August 2009 and September 2010.  Although the Applicant projected 
construction to start in early 2010, we will base our determination of PSD applicability on a 
conservative estimate of June 30, 2011, the expected actual construction date of the project.  If 
the project has not begun construction by this time, a new analysis and determination will be 
required.   

 
In its analysis, the Applicant requested use of an alternative 24-month period outside of 

the 5-year lookback period for calculating baseline actual emissions.  Specifically, the Applicant 
requested to use a consecutive 24-month period of calendar years 2004 and 2005 because they 
are used in the District’s PDOC and FDOC.2  In 2009, the Applicant revised the emission 
estimates for EPS at the request of the District.  EPA chose to use the 2009 revised emission 
estimates in its analysis, and thus the emissions estimates used in this analysis are different from 
those used in the Applicant’s 2007 AFC.    
 
II. Analysis 
 

The EPS is an existing major source, as defined in 40 CFR 52.21(b)(1), since the facility 
is one of the 28 source categories, and emits or has the potential to emit (PTE) pollutants 
regulated under the PSD program at levels greater than or equal to 100 tons per year (tpy).  
Therefore, any modification (i.e., physical change or change in the method of operation) at the 
facility must be evaluated to determine whether the net emission increase of any PSD pollutant3 
will result in a major modification that is subject to PSD major modification permit 
requirements.   
 

The PSD regulations at 40 CFR 52.21(a)(2)(iv) and 40 CFR 52.21(b)(3) contain the 
calculation methodologies for determining whether a physical change or change in the method of 
operation at an existing major source is subject to PSD review.  A project is a major modification 
if it results in both a “significant emissions increase” and “a significant net emissions increase” 
of any PSD pollutant. 
 

                                                 
2  See page 3 of the June 5, 2009 letter from George L. Piantka (NRG Energy) to Gerardo Rios (EPA Region 9) 
regarding “Subject: PSD Non-Applicability Determination Request for the Carlsbad Energy Center Power Project”. 
3  “PSD pollutant” refers to “regulated NSR pollutant” as defined in 40 CFR 52.21(b)(50). 
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II.1 Significant Emissions Increase (Step 1) 
 

The first step in determining whether a project results in a major modification is to 
determine whether the project will result in a significant emissions increase.  (See 40 CFR 
52.21(a)(2)(iv)(b).)  The procedure for calculating (before beginning actual construction) 
whether a significant emissions increase will occur depends on whether the units being modified 
are new or existing emissions units.   

 
The CECP involves installation of new CTGs and the removal of three existing boilers.  

Step 1 only considers emission increases from these units, and emission increases will occur only 
as a result of the new CTGs.  For the new emissions units, a significant emissions increase of a 
PSD pollutant is determined by the difference between the potential-to-emit (PTE)4 for each new 
emissions unit and the “baseline actual emissions”5 for these units.  Since these are new units, the 
baseline actual emissions for the units are zero.6     

 
The emission increases expected from the new units are shown below in Table 1.  The 

table shows that the proposed project results in a significant emission increase for NOx, CO, and 
particulates since the emissions of these pollutants exceed the applicable PSD significant levels.  
(See 40 CFR 52.21(b)(23).)   

 
Table 1 - Emission Increases from New Units (Construction of CECP) 

 NOx
(tpy)

CO
(tpy)

VOC
(tpy)

PM10
7  

(tpy) 
SOx
(tpy)

PTE  72.8 339.9 23.7 39 5.6
Baseline Actual Emissions 0 0 0 0 0
Emission Increase 72.8 339.9 23.7 39 5.6
PSD Significant Level (40 CFR 52.21(b)(23)) 40 100 40 15 40
Significant Emission Increase? Yes Yes No Yes No
 

II.2 Significant Net Emissions Increase (Step 2) 
 

The second step in determining whether a project results in a major modification is to 
determine whether the project will also result in a significant net emissions increase.  (See 40 
CFR 52.21(a)(2)(iv)(b).)    The procedure for calculating whether a net emission increase will 
occur is in 40 CFR 52.21(b)(3).  Generally, a net emissions increase occurs for a PSD pollutant 
when the sum of the emissions increases from a modification (Step 1), and any contemporaneous 
increases and decreases in actual emissions at the stationary source exceed zero.  For PSD, a 
significant net emissions increase occurs when the net emissions increase exceeds the PSD 
significant levels. 
                                                 
4  PTE is defined in 40 CFR 52.21(b)(4) and refers to the maximum capacity that a stationary source can emit a 
pollutant under its physical and operational design, or a practically enforceable emission limitation. 
5  The term “baseline actual emissions” is defined in 40 CFR 52.21(b)(48). 
6  See 40 CFR 52.21(b)(48)(iii). 
7 According to pages 6-7 of the FDOC issued by the District for the proposed CECP, all particulate matter (PM) is 
emitted as particulate matter less than 2.5 microns in diameter (PM2.5).  Thus, emissions of PM, PM10 and PM2.5 are 
equivalent for the proposed CECP.  The PSD significant level for PM2.5 is 10 tpy.  Therefore, the project is also 
significant for PM2.5.  
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An increase or decrease in actual emissions is contemporaneous only if it occurs between 

the date five (5) years before construction of the modification and the date that the increase from 
the particular change occurs.8  The new CTG units will replace existing Units 1, 2, and 3.  The 
removal of these emission units will result in contemporaneous decreases.  Permit conditions 81 
and 84 require the emission units to be shut down by the end of the shakedown period for the 
CTGs, making the contemporaneous decreases enforceable.  According to the District, no 
construction permits (ATCs) were issued to the EPS since 2002.  Therefore, there are no other 
contemporaneous increases or decreases other than the contemporaneous decreases resulting 
from the shutdown of Units 1, 2, and 3.   

 
Contemporaneous increases and decreases are calculated using the procedure in 40 CFR 

52.21(b)(48), except that 40 CFR 52.21 (b)(48)(i)(c) and (b)(48)(ii)(d) do not apply, for 
determining baseline actual emissions.  Baseline actual emissions for an EUSGU, such as the 
EPS, is the average annual rate of actual emissions during any consecutive 24-month period 
within the 5-year period immediately preceding project construction.  In its June 2009 analysis 
submitted to EPA, the Applicant stated that it expects to begin construction of the project in 
2010, pending issuance of the CEC license.9  If the Applicant begins construction in 2010, the 5-
year lookback period would be 2006 to 2010.   

 
However, the Applicant believed that the period from 2006 onwards (i.e., until 2010) is 

not representative of normal source operation and has requested to use a different period for 
determining baseline actual emissions for the existing boilers that will be removed.10 EPA allows 
the use of a different consecutive 24-month period if such period is determined to be more 
representative of normal source operation.11   

 
As with most power plants, normal operation for EPS’s Units 1, 2, and 3 is directly 

responding to demand for electricity.  Operation is dependent on several factors.  For instance, 
operations at EPS are influenced by the California Independent System Operator (ISO), which is 
responsible for dispatching power plant units to meet electric demand within an applicable 
service area, such as San Diego County.  ISO dispatches power from newer, more efficient 
power plants prior to dispatching power from older units, such as the units at EPS.  Therefore, 
older power plants will be dispatched even less often when new power plants come online in the 
service area.  Electricity consumption and demand also affects operation.   

 
There are a number of factors that can be used as indicators of normal operation at a 

power plant, including fuel usage.  EPA examined annual historical fuel usage (i.e., natural gas 
consumption) for Units 1, 2 and 3 for the period of 1997 to 2009 provided by the Applicant.12  
(See Attachments A and B.)  Based on this data, EPA determined that fuel usage for each unit 
has followed a cyclic nature resulting in several highs and lows between 1997 and 2006.  This 
                                                 
8 If the Applicant submitted an additional application prior to the start of construction for this project, then that 
application would have to consider the increases and decreases from this project. 
9  As of the date of this letter, the CEC has not approved license for this project. 
10  See page 3 of the June 5, 2009 letter from George L. Piantka (NRG Energy) to Gerardo Rios (EPA Region 9) 
regarding “Subject: PSD Non-Applicability Determination Request for the Carlsbad Energy Center Power Project”. 
11  See 40 CFR 52.21(b)(48)(i). 
12  Data for 2010 was not yet available. 
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cyclic nature continued to occur even with the installation and operation of newer power plants 
in the San Diego County area.  For example, the Wildflower, Escondido, and Border power 
plants came online in 2001, and the Palomar Power Plant came online in 2006, and the data 
suggests that the operation of these new power plants may have caused the EPS units to be 
dispatched less frequently by ISO.  Thus, the years following 2001 and 2006 saw a drop in fuel 
usage.    

 
However, fuel usage and, hence, the operation of the boilers plunged significantly in the 

years following 2006, dropping to its lowest levels in the 12 years of data examined.  Fuel usage 
did not follow the same cyclic nature of highs and lows compared to previous years.  The fuel 
usage data also indicates that the plant may have been dispatched even less in 2010 than previous 
years because the Otay Mesa Power Plant went online in 2009.13  Therefore, EPA believes the 
period after 2006 is not representative of normal source operation for Units 1, 2 and 3 since 
normal operation would not occur at such significantly reduced capacity for such an extended 
period of time.   

 
EPA examined monthly historical fuel data for Units 1, 2, and 3 to determine the most 

recent 24-month period prior to December 2006 that was more representative of normal source 
operation.   (See Attachments C and D.)   EPA determined that the 24-month period between 
May 2003 and April 2005 is the most recent period that is most representative of normal 
operation since this is the period before fuel use begins to decrease significantly at the EPS and 
where there were less periods when there was no fuel usage.14   Thus, the emissions of NOx, CO, 
and particulates were calculated based on this period.   

 
Table 2 summarizes the emission increases and contemporaneous emission increases and 

decreases for the proposed project.  Based on this information, EPA has determined that the 
project will not result in a significant net emissions increase.  As shown in Table 2, the proposed 
CECP will not result in a significant net emission increase. 

 
Table 2 - Net Emission Increases 

 NOx
(tpy)

CO 
(tpy) 

PM1015 
(tpy)

Significant Emission Increases from CECP 72.8 339.9 39.0
Contemporaneous Increases at EPS 0 0 0
Contemporaneous Decreases at EPS -41.6 -289.0 -41.7
Net Emission Increase 39.2 50.9 -2.7
Significant Level (40 CFR 52.21(b)(23)) 40 100 15
Significant Net Emission Increase? No No No
 
                                                 
13  The Otay Mesa Power Plant came online in October 2009.  See 
http://www.energy.ca.gov/sitingcases/all_projects.html.  
14  See monthly emissions data for Units 1, 2, and 3 provided in a June 11, 2010 e-mail from Tom Andrews (Sierra 
Research) to Shaheerah Kelly (EPA).  
15  According to Table 5a of the FDOC issued by the District, emissions of PM2.5, PM10, and PM from the Encina 
Power Station are very close and do not vary significantly (i.e., less than 1 tpy difference).  Thus, the net emission 
increase for PM2.5, PM10, and PM are less than the PSD significant levels of 10 tpy, 15 tpy, and 25 tpy, 
respectively.  Therefore, PSD permit requirements do not apply for these pollutants.  
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III. Conclusion 
 

As explained above, the CECP will result in a significant emissions increase for NOx, 
CO, and particulates.  However, the project will not cause or result in a significant net emissions 
increase for any pollutant.  Therefore, the CECP will not result in a major modification and is not 
subject to PSD permit requirements.   



 
ATTACHMENT A 

 
Annual Fuel Usage for the Encina Power Station Units 1-3 

 

Natural Gas (MMscf/year) 

 Emission 
 Unit 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 

Unit 1 1,323.4 1,632.2 622.7 2,784.9 3,712.2 1,640.0 1,275.9 1,734.3 1,661.7 551.8 685.0 89.0 701.0 

Unit 2 1,306.5 1,890.0 1,492.3 2,941.6 3,941.9 2,060.8 1,673.0 2,510.7 1,823.7 1,070.4 520.0 450.0 474.0 

Unit 3 2,392.9 3,307.8 2,870.2 4,848.3 5,023.5 2,145.8 2,393.4 3,805.0 2,107.8 1,319.2 879.0 742.0 684.0 

Total 25,823.0 31,528.0 31,758.4 35,627.9 41,945.9 26,239.6 26,713.4 34,354.0 21,136.2 15,131.4 8,677.0 12,095.0 1859.0 

(Source: Emails dated March 12, 2010 and June 11, 2010 regarding “Encina Power Plant Fuel Use” from Tom W. Andrews (Sierra Research) to Shaheerah Kelly (U.S. EPA, Region 9)) 
 
 



ATTACHMENT B 
 

Annual Fuel Usage (MMscf)  
between 1997 and 2009 for Units 1-3 
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ATTACHMENT C 
 

Monthly Fuel Usage (MMscf)  
between 2002 and 2009 for Units 1-3 

 
Month Unit 1 

2002 2003 2004 2005 2006 2007 2008 2009 
January 185.94 105.32 76.47 54.43 145.81 4.56 0.00 0.00
February 302.35 38.71 301.27 143.67 35.54 5.79 0.00 0.00
March 203.88 0.00 173.11 263.84 20.07 0.00 0.00 0.00
April 37.21 97.31 50.24 391.17 92.57 17.41 12.61 53.61
May 0.00 302.10 122.71 52.40 0.00 36.39 0.00 58.91
June 76.37 307.26 109.22 113.60 39.60 0.00 0.00 5.46
July 277.43 91.36 95.71 96.82 173.60 20.01 12.50 148.70
August 128.24 30.78 91.58 164.18 8.03 61.80 0.00 155.76
September 125.73 0.00 258.70 99.81 36.53 49.21 0.00 200.79
October 86.80 61.68 168.62 26.96 0.00 149.65 41.50 77.70
November 42.92 10.03 276.41 228.13 0.00 187.90 0.00 0.00
December 173.13 231.39 10.20 26.68 0.00 152.32 22.00 0.00
Total 1640.00 1275.94 1734.26 1661.66 551.76 685.00 89.00 701.00

(Source: Email dated June 11, 2010 regarding “Encina Monthly Emissions” from Tom W. Andrews (Sierra Research) to Shaheerah Kelly (U.S. EPA, Region 9)) 
 
 

Month Unit 2 
2002 2003 2004 2005 2006 2007 2008 2009 

January 137.00 19.78 116.03 0.00 0.00 15.33 0.00 0.00
February 293.80 0.00 371.82 153.90 249.85 0.01 0.00 0.00
March 110.21 74.82 513.67 340.87 285.07 0.00 0.00 0.00
April 38.04 326.89 187.71 479.03 161.38 15.16 0.40 108.31
May 84.65 304.03 167.81 25.55 0.00 28.27 0.00 52.55
June 79.43 54.28 69.54 168.91 86.76 0.00 0.00 5.31
July 314.62 101.69 171.57 194.71 217.95 16.40 14.69 51.37
August 279.09 274.92 123.00 102.90 14.35 81.63 0.00 95.00
September 253.44 90.04 182.12 36.69 13.91 36.99 73.55 132.96
October 95.35 186.91 271.72 46.52 34.72 168.35 79.49 28.74
November 92.77 30.54 258.85 263.24 0.00 143.97 100.55 0.00
December 282.40 209.11 76.84 11.41 6.39 13.94 181.69 0.00
Total 2060.80 1673.01 2510.69 1823.74 1070.37 520.00 450.00 474.00

(Source: Email dated June 11, 2010 regarding “Encina Monthly Emissions” from Tom W. Andrews (Sierra Research) to Shaheerah Kelly (U.S. EPA, Region 9)) 
 
 

Month Unit 3 
2002 2003 2004 2005 2006 2007 2008 2009 

January 19.83 298.91 228.87 197.18 0.00 0.00 205.79 0.00
February 333.29 249.42 422.32 234.71 240.60 13.36 0.29 11.54
March 208.12 11.52 426.09 308.40 365.75 0.03 0.00 59.39
April 70.75 52.05 134.64 259.73 218.69 17.00 20.50 176.22
May 24.90 247.15 272.34 0.00 0.00 27.36 61.48 89.47
June 186.33 31.92 79.09 171.61 90.29 0.00 0.00 4.43
July 428.34 197.31 254.07 174.92 239.74 36.93 11.90 83.31
August 377.73 312.14 189.52 104.83 78.68 124.19 14.65 57.51
September 367.98 404.11 412.54 86.52 7.70 97.96 48.78 140.01
October 107.77 125.29 492.95 180.65 71.50 187.06 92.33 62.50
November 0.00 180.00 482.33 300.26 0.00 187.79 51.52 0.00
December 20.76 283.62 410.28 88.95 6.28 187.19 234.56 0.00
Total 2145.81 2393.43 3805.04 2107.76 1319.23 879.00 742.00 684.00

(Source: Email dated June 11, 2010 regarding “Encina Monthly Emissions” from Tom W. Andrews (Sierra Research) to Shaheerah Kelly (U.S. EPA, Region 9)) 



 

ATTACHMENT D 
 

Monthly Fuel Usage (MMscf) 
between 2002 and 2009 for Units 1-3 
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EXHIBIT 457 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX
 

75 Hawthorne Street
 
San Francisco, CA 94105
 

July 18,2011 

Mr. George L. Piantka, P.E. 
NRG Energy Inc. - West Region 
5790 Fleet Street, Suite 200 
Carlsbad, California 92008 

Subject: New PSD Applicability Determination Analysis for the Carlsbad Energy Center Power 
Project 

Dear Mr. Piantka: 

This letter is to inform you that the United Stated Environmental Protection Agency (EPA) is 
withdrawing as moot the Prevention of Significant Deterioration (PSD) applicability determination for 
the Carlsbad Energy Center Project (CECP) previously issued on October 13, 2010 and January 11, 
2011. The analysis contained in that applicability determination was based on a projected actual 
construction date of June 30, 2011, and clearly stated that if "the project has not begun construction by 
this time, a new [applicability] analysis and determination will be required." See PSD Applicability 
Analysis for the Carlsbad Energy Center Project at 2. In this case, the California Energy Commission did 
not issue the necessary approvals that would allow NRG to start construction by June 30, 2011, so NRG 
did not have authority to begin actual construction on the CECP by that date. 

Accordingly, the prior applicability determination is no longer valid. In withdrawing this PSD 
applicability determination as moot, we also note that we have concluded that the analysis contained in it 
was made in error. As such, neither the overall determination nor the rationale and analysis contained 
therein can be relied upon to undertake actions related to the CECP or any other facility. In revoking this 
particular analysis, EPA emphasizes that there still may be specific permitting circumstances in which 
EPA may use the discretion provided by 40 CFR §52.21 (b)(48)(i) to select a different period for 
determining the baseline actual emissions, but the use of such discretion will be based on the particular 
facts of the permitting situation under consideration. I 

I EPA also notes that the discretion to consider a different period for calculating baseline actual 
emissions for determining PSD applicability is limited to applicability determinations performed by the 
Agency and other approved permitting authorities and may not be invoked independently by emission 
sources and/or permit applicants. See 40 CFR §52.21 (b)(48)(i) (limiting use of a different time period 
to the Administrator's determination "that it is more representative of normal source operation"); 40 
CFR §51.166 (b)(48)(i) (providing same discretion to approved permitting authorities). 



EPA is committed to working with NRG to complete a new applicability determination for the CECP. If 
such a determination is requested, please be aware that EPA will also consider PSD applicability for 
greenhouse gases that might be emitted from the project. See 40 CFR §52.21 (b)(48)(v)(b); 75 Fed. Reg. 
31514,31527 (June 3, 2010). If you have any questions, please contact Shaheerah Kelly of the Air 
Permits Office at (415) 947-4156. 

Sincerely, 

Deborah Jordan 
Director, Air Division 

cc:	 Robert Kard, San Diego Air Pollution Control District 
Steven Moore, San Diego Air Pollution Control District 
Tom Andrews, Sierra Research 
Mike Monasmith, California Energy Commission 
Will Walters, Aspen Environmental Group 
Joe Garuba, City of Carlsbad 
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