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And Development Commission 
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      ) 
Application for Certification for the )    
Carrizo Energy     )   
Solar Farm Project    )  
 

 
STAFF’S RESPONSE TO PETITIONS OF  

INTERVENORS RUSKOVICH AND STROBRIDGE 
TO REOPEN AND EXTEND DISCOVERY 

 

A.  INTRODUCTION 

This memorandum responds on behalf of Commission Staff to (1) the “Petition 

for Extension of Data Discovery” filed by Intervenor John Ruskovich on or about March 

30, 2009, and (2) the “Petition to extend the 180 day Data Discovery Period” filed by 

Intervenor Michael Strobridge on or about March 31, 20091.   

 
Despite their titles, these two Petitions actually seek to reopen, not just extend, 

discovery.   

 
In this case, both Petitioners have extensively participated in this proceeding 

from the outset, yet they both elected to wait to Intervene until very late in the 

proceeding, long after the close of discovery.  That overriding fact, coupled with the lack 

of any explanation for Petitioners’ delay, militates against a finding of good cause for 

reopening discovery at this late date.  Staff is of the opinion that Petitioner’s have not 

                         
1 The undersigned counsel for the California Energy Commission received the 
Strobridge Petition by email with a date and time stamp indicating that it was sent after 
the close of business on March 30, 2009 at 9:38 pm. 
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carried their burden of proving good cause, and Staff recommends that the Petitions be 

denied.    

 
We submit the following information in the hope that it will assist the Committee 

in reaching a fair and appropriate resolution of the Petitions. 

 
B.  PETITIONERS SEEK TO REOPEN DISCOVERY 

It is important to note that these two Petitions, despite being named Petitions to 

extend the 180-day discovery period, actually seek to reopen the discovery period 

approximately ten months after it closed.   

 
C.  DISCOVERY CLOSED ON JUNE 16, 2008 

California Code of Regulations, Title 20, section 1716 (e) provides that all 

requests for information shall be submitted no later than 180 days from the date the 

commission determines an application is complete, unless the committee allows 

requests for information at a later time for good cause shown.  In this proceeding, the 

commission determined the application was complete on December 19, 2007.  No party 

has previously sought the committee’s permission to reopen or extend discovery in this 

matter.  Thus, discovery closed by operation of law on June 16, 2008.   

 
D.  THE FEBRUARY 13, 2009 COMMITTEE ORDER 

The February 13, 2009 Committee Order that granted the Ruskovich and 

Strobridge Petitions to Intervene expressly provides, “The deadlines for conducting 

discovery and other matters shall not be extended by the granting of these Petitions.” 

 
E.  PETITIONERS DID NOT DISCLOSE THEIR INTENT TO FILE DISCOVERY 

California Code of Regulations, Title 20, section 1207 provides in relevant part:  

 
(a) Any person may file with the Docket Unit or the presiding 
committee member a petition to intervene in any proceeding. The  
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petition shall set forth the grounds for the intervention, the position and 
interest of the petitioner in the proceeding, the extent to which the 
petitioner desires to participate in the proceedings, and the name, 
address, and telephone number of the petitioner. . . . 
 
(c)  . . .Any person whose petition is granted by the presiding member 
shall have all the rights and duties of a party under these regulations. . 
. . [Emphasis added]. 

 
 

California Code of Regulations, Title 20, section 1712 provides in relevant part: 

 (a) Any person may petition to intervene pursuant to Section 1207 of 
these regulations.  Any person whose petition is granted by the 
presiding member shall have all the rights and duties of a party under 
these regulations. No person who becomes a party shall be permitted 
to reopen matters or reopen discovery dealt with in the proceeding 
prior to the time when such person became a party, without a showing 
of good cause.  [Emphasis added]. 
 

 
 Intervenors Ruskovich and Strobridge filed their Petitions to Intervene on or 

about January 27, 2009 and February 2, 2009, respectively.  A copy of each Petition to 

Intervene is attached hereto as Exhibit A and B.  These documents are offered to 

establish that neither Petition to Intervene disclosed any intent to reopen or extend 

discovery or propound multiple sets of discovery, as required by the regulations set forth 

above.  Any such intention should have been stated in that part of the petitions 

describing “the extent to which the petitioner desires to participate in the proceedings” 

as required by section 1207, above.   

 
 Nonetheless, after being granted Intervenor status on February 13, 2009, 

Petitioners Ruskovich and Strobridge propounded multiple sets of data discovery 

without having requested or obtained prior committee approval to do so, as follows: 

 
Michael Strobridge: 

 
• Data Request Set 1 (1-3), propounded February 26, 2009 

• Data Request Set 2 (1), propounded March 4, 2009 



 

 

4 

• Data Request Set 3 (1-14), propounded March 8, 2009 

• Data Request Set 4 (1-20), propounded March 16, 2009 

• Data Request Set 5 (1), propounded March 18, 2009 

• Data Request Set 6 (1-6), propounded March 29, 2009 

 
John Ruskovich: 

• Data Request Set 1 (1-9), propounded March 15, 2009 

• Data Request Set 2 (1-3), propounded March 17, 2009 

 
Petitioner’s failure to comply with section 1207 and identify their discovery plans in 

their respective Petitions to Intervene further militates against any finding of good cause 

to reopen discovery now. 

 
F.  PETITIONERS’ STATED  REASONS FOR SEEKING TO REOPEN DISCOVERY 

ARE INSUFFICIENT TO ESTABLISH GOOD CAUSE 
 
 Petitioners attempt to comply with California Code of Regulations, Title 20, 

section 1716 (e), which requires a showing of “good cause” to reopen or extend 

discovery after the 180-day discovery period has expired2, by asserting in their Petitions 

the following as the basis of their request to reopen discovery: 

 
1. The Petition of Michael Strobridge asserts:   

(1) This is not a typical one-year siting process because the Carrizo 
Energy Solar Farm (CESF) Application for Certification (AFC) is a 
new type of project.  This is illustrated by the fact that the AFC was 
already 673 days old as of the date the Petition was prepared;   

 
(2) the CESF AFC has generated a tremendous amount of data and 

multiple reports;   
 
(3) California Code of Regulations, Title. 20, section 1723.5 gives any 

party or person the right to propose modifications in a project;   
                         
 
2 California Code of Regulations, Title 20, section 1716 (b) further requires all data 
requests to include reasons for the request.   
 



 

 

5 

(4) on March 29, 2009 Petitioner Strobridge sent a letter to Project 
Manager John Kessler stating concerns about potential noise at his 
family’s residence near the proposed CESF site and proposing that 
the applicant move the power block, and  

 
(5) Petitioner Strobridge does not believe he can properly represent his 

family or his community if his late-filed data requests are “silenced”.   
 

2.  The Petition of John Ruskovich asserts:   

(1) revised reports and changes in water use estimates justify further 
data requests;   

 
(2) this project is the first of its kind and will set precedent;   
 
(3) several workshops concerning some draft sections of the Final Staff 

Assessment (FSA) are still planned,   
 
(4) data will constantly be created in all phases of this project up to and 

including decommissioning, and  
 
(5) it is Petitioner’s right to submit data requests and he is being denied 

the right to do so.   
 
 

As discussed in the following sections, the above reasons do not constitute “good 

cause” to reopen discovery at this late stage of the proceeding.   

 
G.  APPLICABLE LAW 

The primary regulatory provisions applicable to these Petitions are set forth in 

California Code of Regulations, Title 20, section 1716, entitled “Obtaining Information”.  

Section 1716 provides in relevant part: 

 
(d) Any party may request from a party other than the applicant 
information which is reasonably available to the responding party and 
cannot otherwise be readily obtained, and which is relevant to the 
proceeding or reasonably necessary to make any decision on the notice or 
application.  All such requests shall state the reasons for the request. 
 
(e) all requests for information shall be submitted no later than 180 days 
from the date the commission determines an application is complete, 
unless the committee allows requests for information at a later time for 
good cause shown. 
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(f) Any party requested to provide information pursuant to this section 
shall, within 20 days of receiving the request, notify the requesting party 
and the committee in writing if it is unable to provide or objects to 
providing the information requested of it. . . . 
 
(i) All information requests and responses shall be served on all parties to 
the proceeding by the requesting and responding parties respectively; . . 
.[Emphasis added]. 

 
 Although Section 1716 does not specifically define the commonly – used legal  

term “good cause”, persuasive authority may provide some guidance.  For example, 

California Code of Civil Procedure section 116.130 (j), applicable to small claims 

disputes, defines “good cause” as “circumstances sufficient to justify the requested 

order or other action, as determined by the judge.”  Black’s Law Dictionary, Revised 

Fourth Edition (1968) (citations omitted) contains the following definition:  “Substantial 

reason, one that affords a legal excuse”. 

 
H.  BURDEN OF PROOF 

 In adjudicated matters, the proponent of a motion or petition generally carries the 

burden of proof.  California Evidence Code section 500 provides: 

 
Except as otherwise provided by law, a party has the burden of proof as to 
each fact the existence or nonexistence of which is essential to the claim 
for relief or defense that he is asserting. 
 
 
Petitioners Ruskovich and Strobridge claim that the facts set forth in their 

Petitions justify a finding of good cause to reopen discovery.  They are the proponents 

of a modification to the discovery schedule which proposed modification could and likely 

will directly impact the manner in which the facility is designed, sited and/or operated.  

Petitioners therefore carry the burden of proof on their Petitions.    
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I.  ALTHOUGH PETITIONERS WERE INFORMED OF THE ADVISABILITY OF 
INTERVENING EARLY IN THIS PROCEEDING, THEY CHOSE TO INTERVENE 
LATE  

 
 Attached hereto as Exhibit C is a true, accurate, and complete copy of a 

document entitled “Intervening in Siting Cases, FREQUENTLY ASKED 

QUESTIONS.”  This document is from the Energy Commission’s public website.  In that 

document, frequently-asked question number 6 (“When must the Petition for 

Intervention be filed with the Energy Commission?”) is answered as follows: 

 
. . . [I]t is important to intervene as soon as possible as any issues 
resolved prior to intervention will not be reopened unless the intervenor 
can show good cause in a motion to the presiding committee member 
(typically changed factual circumstance, unacceptable prejudice, or critical 
new evidence). . . . 
 
 

 Attached hereto as Exhibit D is a true, accurate and complete copy of the 

comments of the Public Advisor’s Office concerning the availability of intervention, 

excerpted from the official transcript of the initial informational hearing and site visit that 

occurred on January 29, 2008.   

 
 The undersigned attended the January 29, 2008 informational hearing and site 

visit.  Mr. Nick Bartsch of the Public Advisor’s Office also attended that hearing and 

placed a number of public informational handouts in a visible and publicly-accessible 

area of the Carriza Community Center.  The undersigned recently spoke with Mr. 

Bartsch who confirmed that he in fact made available hard copies of the informational 

document attached hereto as Exhibit C (“Intervening in Siting Cases, FREQUENTLY 

ASKED QUESTIONS”) at the January 29, 2008 informational hearing and site visit.   

 
 Despite the Commission’s recommendation of early intervention, Petitioners 

Ruskovich and Strobridge waited approximately one year to file their Petitions to 

intervene-- on January 27, 2009, and February 2, 2009, respectively.  Of relevance is 
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Petitioner Strobridge’s admission that by his own calculation he did not file his Petition 

to reopen discovery until 673 days into the case3.   

 
Another significant omission is the Petitions’ failure to identify what specific data 

discovery Petitioners now seek to propound.  From what little appears from the face of 

the Petitions, one is left to guess that the reopened discovery period either should be 

entirely unrestricted in scope, or else limited to the specific subject matter areas of noise 

and/or water.  However, data discovery pertaining to those two subject matter areas 

could have been, and was, timely propounded by other parties while discovery was still 

open.  Yet the Strobridge and Ruskovich Petitions fail to provide any explanation of why 

they choose not to intervene until long after discovery was closed.   

 
Because the Petitions lack any reasonably specific description of the discovery 

Petitioners now seek to propound, and because the Petitions also lack any explanation 

of the reasons for Petitioners’ excessive delay in seeking to propound that discovery, it 

is Staff’s position that Petitioners have failed to establish good cause to reopen 

discovery at this late date. 

 
J.  PETITIONERS HAVE BEEN INVOLVED IN THE SUBSTANTIVE ISSUES RAISED    

IN THEIR PETITIONS SINCE EARLY IN THIS PROCEEDING 
 
 Although not discussed in the Petitions, the noise issue mentioned by Petitioner 

Strobridge is not new.  Mr. Strobridge has consistently expressed significant concerns 

about potential project noise levels since early in this case.   

 
 Petitioner Ruskovich has similarly expressed significant concerns about water 

consistently since the first Informational hearing and site visit on January 29, 2008. 

 

                         
3 See, Strobridge Petition to extend the 180 day Data Discovery Period, page 1, third 
paragraph. 
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Petitioners’ extensive involvement in this case is demonstrated by the transcripts of 

the workshops in this matter.  Attached hereto as Exhibits E, F, G and H are true and 

accurate copies of excerpts from those transcripts containing the public comments of  

Mr. Strobridge and Mr. Ruskovich on these issues and others:  

• First Informational Hearing, January 29, 2008:  (Exhibit E)4 

• Data Response Workshop, March 12, 2008 (Exhibit F) 

• Community Informational Workshop, April 12, 2008 (Exhibit G) 

• Data Response Workshop, August 5, 2008 (Exhibit H) 

 
These transcripts were docketed on February 8, 2008, April 2, 2008, May 8, 2008 

and August 29, 2008, respectively, and are offered for the purpose of establishing that 

these issues are not new, but have been known to, and extensively addressed by, 

Petitioners since early in this proceeding.   

 
K.  ON NOVEMBER 17, 2008, GOVERNOR SCHWARZENEGGER ISSUED 

EXECUTIVE ORDER S-14-08 
 

While Staff believes that the Petitions’ failure to establish good cause to reopen 

discovery is dispositive, other State policies also support denial of the Petitions.  On 

November 17, 2008—approximately five (5) months after the close of discovery in this 

matter--the Governor issued Executive Order S-14-08 (Governor’s Order).  A true, 

complete and accurate copy of the Governor’s Order is attached hereto as Exhibit I, 

official notice of which is hereby requested pursuant to California Code of Regulations, 

Title 20, section 12135.  The Governor’s Order directly speaks to site certification policy 

                         
4 Although Michael (Mike) Strobridge was present at the January 29, 2008 Informational 
Hearing, he apparently did not speak on the record.  However, another member of the  
Strobridge family, his father Tim Strobridge, did speak about noise levels and other 
issues on the record on behalf of the Strobridge family, so those comments are included 
here for informational purposes. 
 
5 Section 1213 provides:   
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and, among other things, calls for streamlining of the siting process for renewable 

energy generation.  Specifically, it provides in relevant part: 

 
WHEREAS, in 2003, the Governor called for an acceleration of the RPS, 
urging that 20 percent of California's electricity come from renewable 
sources by 2010 rather than 2017, seven years earlier than previously 
required, and this accelerated standard became law in September 2006, 
when the Governor signed SB 107; and . . . 
 

 
WHEREAS, substantially increased development of renewable electricity 
sources, energy efficiency and demand response is needed to meet the 
greenhouse gas reduction goal of 1990 levels by 2020 and 80 percent 
below 1990 emissions levels by 2050, making the success and expansion 
of renewables a key priority for California's economic and environmental 
future; and . . . 

 
 
WHEREAS, fostering greater and more timely renewable energy 
development means  California's energy agencies must establish a more 
cohesive and integrated statewide strategy, including greater coordination 
and streamlining of the siting,  . . .processes for renewable generation, . . . 
and  
 

 
WHEREAS, deployment of new renewable energy technologies across 
the state will require utilizing new areas of biologically sensitive land; and  

 
 

NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Governor of the 
State of California, by virtue of the power vested in me by the Constitution 
and statutes of the State of California, do hereby order effective 
immediately:  

 
 

1. That the following Renewable Portfolio Standard target is hereby 
established for California:  All retail sellers of electricity shall serve 33 
percent of their load with renewable energy by 2020.  State 
government agencies are hereby directed to take all appropriate 
actions to implement this target in all regulatory proceedings, 
including siting, permitting, and procurement for renewable energy 
power plants and transmission lines. 

 
During a proceeding the commission may take official notice of any generally accepted 
matter within the commission's field of competence, and of any fact which may be 
judicially noticed by the courts of this state. Parties to a proceeding shall be informed of 
the matters to be noticed, and those matters shall be noted in the record, or attached 
thereto. Any party shall be given a reasonable opportunity on request to refute the 
officially noticed matters by evidence or by written or oral presentation of authority. 
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2. The Resources Agency shall lead the joint collaboration between the 
CEC and the DFG to expedite the development of RPS eligible 
renewable energy resources through the actions outlined in this order.  
. . . 
 

 
16.  In order to facilitate the timely permitting of renewable energy 

projects, all state regulatory agencies shall give priority to renewable 
energy projects as set forth in this Executive Order. 

 

 Although the Executive Order speaks specifically to new renewable energy 

projects, general State policy discourages unnecessary, untimely and/or wasteful 

discovery in all certification proceedings.   

 
As established in the following section, Petitioners have participated fully and 

extensively in this proceeding from the outset, appearing at workshops, making public 

comment, asking questions, writing letters, and voicing their concerns.  There was 

nothing to prevent them from intervening earlier in the case while the 180 day discovery 

period was open.  Reopening discovery at this point in the case at the request of parties 

that were the cause of their own delay would be inconsistent with State policy that 

favors a reasonably streamlined and efficient certification process.   

 
L.  IMPACT ON CASE SCHEDULE 

Currently, there are a total of three (3) large solar projects planned for the Carrizo 

plain, of which the CESF is the first.  Because of the potential cumulative impacts 

associated with large solar projects due to the amount of land area they consume, staff 

has had to develop additional innovative analysis in the form of a wildlife movement and 

corridor study, not typically required in fossil fuel power plant certification proceedings.  

That study has taken additional time to develop and is still underway.  The novelty, and 

additional complexity of the CESF project resulted in many data requests and therefore 

Staff scheduled a draft Final Staff Assessment (FSA) workshop to cover several subject 

matter areas including Noise, Visual, Traffic, and Soil/Water.  The workshop is expected 
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to take place sometime in the next several weeks.  The above contributing factors 

already have resulted in a number of schedule changes and made this proceeding more 

time-consuming, albeit for good cause. 

 
Project Manager John Kessler  recently prepared a new Status Report docketed 

on or about April 10, 2009 that lays out for the committee the currently-estimated time 

frame for completion of this proceeding assuming discovery is not reopened.  In the 

event the Petitions to reopen discovery are granted, the additional discovery period 

would likely prolong the case. 

 
M.  THE ADDITIONAL FSA WORKSHOP AND CORRIDOR MODEL DO NOT 

ESTABLISH GOOD CAUSE 
 
 As proffered justification for reopening discovery, Petitioner Ruskovich 

references the FSA additional workshop that is currently planned.  In fact, , as noted 

above, Staff does plan to hold a special workshop either via teleconference or in person 

on several draft FSA sections.  Extensive workshops already previously were held on all 

of the subject matter areas that would be covered in the additional upcoming workshop.  

Such an additional workshop is not required by law, but was intended as an additional 

opportunity for public discussion with respect to those particular sections of the draft 

FSA.  The fact that Staff has elected to hold an additional workshop does not confer an 

entitlement on any Intervenor to reopen discovery.   

 
Petitioner Strobridge mentions the Wildlife Corridor Model that is under 

development.  That issue also is not new.  It first arose in a comprehensive 

memorandum dated March 26, 2008 from the Department of Fish and Game that was 

publicly served and posted.  The issue was publicly discussed at the August 5, 2008 

data response workshop attended by Petitioners.6   

                         
6 Transcript, August 5, 2008 data response workshop, beginning at page 46. 
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The Commission, through the Public Advisor’s public website, expressly advises 

all persons considering intervention to do so early in our certification proceedings and 

further expressly warns of the consequences of failure to do so is that matters already 

resolved might not be reopened.  Petitioners now urge that their interests cannot be 

protected without reopening and extending discovery.  However, the fact is that had 

they simply filed a request for intervention earlier in the case, they almost certainly could 

have avoided the necessity of filing these late Petitions to reopen discovery now.  

Petitioners have been full participants in this proceeding since the informational hearing 

and have attended several workshops held by Staff to discuss issues in the case.  They 

are fully familiar with the issues in this case, as well as with the schedule.  Their 

decision to intervene late in the proceeding does not comport with the substantive 

concerns they have expressed since the outset of this case.7   

 
Petitioner Ruskovich’s claim that he is “being denied the right for the submittal of 

data request” and Petitioner Strobridge’s claim that he is being “silenced” are therefore 

not justified, since the delay is the direct result of their own inaction, and noise, water 

and other subject matters could have been the subject of timely data requests before 

the close of discovery had Petitioners elected to intervene earlier. 

 
N.  POLICY CONSIDERATIONS 

 The two Petitions to reopen discovery involve two competing State policies.   

 
1. Unlimited Public Participation 

On the one hand, the Commission encourages full public participation in all power 

plant certification proceedings in order to achieve the widest and most meaningful level 

of public involvement in the siting process.  Historically, in previous fossil-fuel plant 

                         
 
7 California Civil Code Section 3527 provides: 
“The law helps the vigilant before those who sleep on their rights.” 
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certification proceedings where untimely or tardy intervention is not an issue, there has 

been little or no opposition to extending discovery when new substantive information 

has been presented.  In this case, Staff is of the opinion that the following three (3)  

substantive information areas have arisen since the close of discovery: 

 
1. Any new or revised information in Applicant’s February 2009 Traffic 

Mitigation Plan and associated new proposed traffic mitigation measures 

(but not other traffic issues that have been known and extensively 

discussed since long before the close of discovery);  

 
2. Any new or revised information in Applicant’s February 2009 Noise 

Mitigation Plan and associated new proposed noise mitigation measures 

(but not other noise issues that have been known and extensively 

discussed since long before the close of discovery); 

 
3. Any new or revised information contained in Applicant’s February 2009 

and March 2009 Revised Hydrology/Hydrogeology Reports (but not other 

water issues that have been known and extensively discussed since long 

before the close of discovery). 

 
2.  Efficient Certification 

On the other hand, good government administration requires a reasonably 

efficient, non-wasteful certification process for all siting cases.  An efficient certification 

process is inconsistent with encouragement or tolerance of late intervention and 

untimely and/or unlimited discovery demands. 

 
In addition, as noted above, there are particularly compelling reasons to 

maximize efficiency in renewable energy certification proceedings.  AB 32 and 

Executive Order S-14-08 require a reasonable streamlining and expediting of the 
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certification process if the important goals of those programs are to be met.  Given the 

issues of global warming and greenhouse gases, many would consider the word 

“important” in the preceding sentence to be a significant understatement.   

 
The Executive Summary section of the California Energy Commission’s 2008 

Integrated Energy Policy Report (IEPR) Update contains the following relevant policy 

discussion: 

 
Since 2002, California has had a mandate to increase the use of 
renewable generation to 20 percent of retail electricity sales by 2010.  
On November 17, 2008, Governor Schwarzenegger signed Executive 
Order S-14-08, which raises California's renewable energy goals to 33 
percent by 2020. This enhanced target will help California meet the 
aggressive greenhouse gas emission reduction target of 1990 levels by 
2020.  

The Energy Commission believes the state can reach the 33 percent 
renewables target by 2020. There are, however, major barriers to 
achieving this goal, including: . . . the impacts of renewable contract 
delays or cancellations;  . . .and permitting issues for renewable 
generation facilities in environmentally sensitive areas.  . . . 

Contract delays or cancellations for renewable projects continue to be a 
barrier to meeting California's renewable goals. Thirty five percent of the 
contracts signed under the Renewables Portfolio Standard have been 
either delayed (25 percent) or cancelled (10 percent). . . . 

The number and size of proposed large-scale renewable power plants 
makes environmental permitting an increasing concern. Many of these 
new facilities are proposed in ecologically sensitive areas that could 
require habitat mitigation and restoration, which must be factored into the 
costs of the projects. Environmental mitigation issues can also affect 
project development schedules and project success. 

 
Resolution of these Petitions to reopen discovery requires the committee to 

weigh the competing policy goals of (1) full public participation and (2) a reasonably 

efficient certification process. 

 
 Clearly, these two competing policy goals are not and cannot be absolute and 

unlimited, nor does each exist by itself in a vacuum irrespective of the other.  At some 

http://www.energy.ca.gov/siting/mous.html
http://www.energy.ca.gov/siting/mous.html
http://www.energy.ca.gov/portfolio/index.html
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point, some limitation of public participation is necessary if certification proceedings are 

ever to end.  Similarly, there is a limit to how much a proceeding can be streamlined for 

efficiency without undermining due process.   

 
 Staff submits that the record establishes that Petitioners have been afforded full 

participation in this proceeding from the outset and that Petitioners have failed to 

establish that there would be any cognizable harm to their due process rights if 

discovery is not reopened at this late stage of the proceeding.   

 
O.  TIMELINE SUMMARY (some dates may be approximate – see footnote 1.) 

• October 24, 2007   AFC filed 

• December 19, 2007  AFC deemed complete 

• January 29, 2008  First Informational Hearing and Site Visit 

• March 12, 2008  First Data Response Workshop 

• March 26, 2008 13-page memorandum from CDFG including issue of 
the need for analysis of wildlife movement corridor 
analysis 
 

• April 12, 2008 Special Supplemental Informational Workshop held in 
Santa Margarita 

• June 16, 2008  Close of discovery 

• June 26, 2008  Applicant files Hydrology/Hydrogeology Report 

• July 9, 2008    Supplement to AFC filed 

• August 5, 2008  Second Data Response Workshop 

• November 17, 2008  Hearing CURE motion to compel 

• November 17, 2008  Governor’s Order S-14-08 

• November 21, 2008  PSA 

• January 27, 2009  John Ruskovich files Petition to Intervene 

• February 2, 2009  Michael Strobridge files Petition to Intervene 

• February 13, 2009  Committee grants both Petitions 
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• February 24, 2009  Applicant files Draft Noise and Traffic Mitigation Plans 

• February 26, 2009  Strobridge Data Request Set 1 

• February 27, 2009  Applicant’s 1st Revised Hydrology/Hydrogeology Rpt 

• March 2, 2009  Applicant’s 2nd Revised Hydrology/Hydrogeology Rpt. 

• March 4, 2009  Strobridge Data Request Set 2 

• March 8, 2009  Strobridge Data Request Set 3 

• March 15, 2009  Ruskovich Data Request Set 1 

• March 16, 2009  Strobridge Data Request Set 4 

• March 17, 2009  Ruskovich Data Request Set 2 

• March 18, 2009  Strobridge Data Request Set 5 

• March 29, 2009  Strobridge Data Request Set 6 

• March 30, 2009   Ruskovich Petition to reopen discovery 

• March 31, 2009  Strobridge Petition to reopen discovery 

 
P.  OBJECTION TO RESPONSE OF CURE 

 On April 13, 2009, Intervenor California Unions for Reliable Energy (CURE) 

served a document entitled “Response of CURE to Petitions to Extend Discovery 

Period”.  The document purports to address the merits of the Ruskovich and Strobridge 

Petitions to reopen discovery.  In fact, CURE’s filing does not concern the Petitions filed 

by Intervenors Ruskovich and Strobridge, but rather goes beyond the issues raised in 

those Petitions and asks that discovery be reopened in specifically identified subject 

matter areas that are not at issue in the Ruskovich and Strobridge Petitions.     

This is more than a minor technical flaw.  The issues raised by CURE are not 

currently before the Committee.  CURE is fully entitled to file its own separate Petition, 

should it so choose, to reopen the discovery period in order to allow limited discovery 

into the specific subject matter areas that it has identified.  But under California Code of 

Regulations, Title 20, section 1716, CURE would have to do so in a separate Petition, 
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not as a purported “Response” to another party’s Petition.  In such a case, section 1716 

provides that the other parties would have 14 days to prepare a Response to any such 

Petition by CURE to reopen discovery into specific, limited subject matter areas 

identified by CURE.   

 
CURE’s filing, which is more in the nature of a Petition than a Response, was 

received only 24 hours before Staff’s deadline to respond.  Staff therefore objects to 

CURE’s Petition, labeled as a “Response”, as untimely and irrelevant to the two 

Petitions at issue.  As such, it should be disregarded unless and until such time as 

CURE files an actual Petition to reopen discovery and the other parties are afforded 

their full 14 days to respond. 

 
CONCLUSION 

 The Ruskovich and Strobridge Petitions to reopen discovery present the 

committee first, with the issue of whether Petitioners have shown good cause to reopen, 

without limitation, a discovery period that closed on June 16, 2008.  Based on the 

reasons stated in each Petition and the fact that Petitioners have been proactive 

participants in this proceeding since the outset, Staff submits that neither Petition 

demonstrates good cause to reopen discovery, with or without limitation, nor do they 

establish that Petitioners, having participated extensively throughout this proceeding, 

would be denied due process by not being allowed to reopen discovery at this late date.   

 
Moreover, there is a competing public policy interest in having a reasonably 

efficient and timely certification process.  That policy conflicts with encouragement and 

tolerance of late intervention and untimely data requests.   

 
It is the position of Commission Staff that Petitioners have not shown good cause 

to generally reopen discovery without limitation, have not shown good cause to reopen 
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any specific di`scovery, and have failed to meet their burden of proof.  Staff, therefore, 

recommends that the Petitions be denied.   

 
In the alternative, and without waiving the above, if these Petitions are granted, 

Staff recommends that any temporary reopening of discovery be strictly limited in time 

and scope to only those issues that have legitimately arisen since the close of 

discovery.  The record currently presented by these two Petitions is insufficient to justify 

reopening any discovery.  

 
Date: April 14, 2009   Respectfully submitted, 

        

           /S/ 
 
Michael Doughton 
Senior Staff Counsel 
California Energy Commission 

      1516 9th Street, MS-14 
      Sacramento, CA  95814 
 
      Phone:  (916) 654-5207 
      Fax:    (916) 654-3843 
      Email:    mdoughto@energy.state.ca.us 
             
        

mailto:mdoughto@energy.state.ca.us
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babaknaficy@sbcglobal.net 
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JEFFREY D. BYRON 
Commissioner and Associate Member 
jbyron@energy.state.ca.us  

 
Gary Fay 
Hearing Officer 
Gfay@energy.state.ca.us 
 
John Kessler 
Project Manager 
jkessler@energy.state.ca.us  
 
Caryn Holmes 
Staff Counsel 
cholmes@energy.state.ca.us 
 
Michael Doughton 
Staff Counsel 
mdoughto@energy.state.ca.us  
 
Elena Miller 
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DECLARATION OF SERVICE 
 

 
I, Chester Hong, declare that on April 14, 2009, I served and filed copies of the attached 
“Response To Motions Of Intervenors Ruskovich And Strobridge To Reopen And 
Extend Discovery”, dated April 14, 2009.  The original document, filed with the Docket 
Unit, is accompanied by a copy of the most recent Proof of Service list, located on the 
web page for this project at:  
[http://www.energy.ca.gov/sitingcases/carrizo/index.html]. The document has been 
sent to both the other parties in this proceeding (as shown on the Proof of Service list) 
and to the Commission’s Docket Unit, in the following manner:   
 
(Check all that Apply) 
 
For service to all other parties: 
_X___sent electronically to all email addresses on the Proof of Service list; 
 
_X___by personal delivery or by depositing in the United States mail at Sacramento, 

California with first-class postage thereon fully prepaid and addressed as 
provided on the Proof of Service list above to those addresses NOT marked 
“email preferred.” 

AND 

For filing with the Energy Commission: 

_X___sending an original paper copy and one electronic copy, mailed and emailed 
respectively, to the address below (preferred method); 

OR 
_____depositing in the mail an original and 12 paper copies, as follows: 

 
CALIFORNIA ENERGY COMMISSION  
Attn:  Docket No. 07-AFC-8 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 

 docket@energy.state.ca.us 
 
 
I declare under penalty of perjury that the foregoing is true and correct. 
 
 
 
      __________/S/____________ 

  CHESTER HONG 
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