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Dear Mr. Meyer:

This is a rebuttal to MMC’s letter dated January 14, 2008 responding to comments the
Environmental Health Coalition made at the California Energy Commission Public
Information Hearing on November 29, 2007. We believe MMC is misrepresenting our
statements and providing incorrect information.

A. Concern Regarding CVEUP’s Proposed Location

1. Zoning

In their letter, MMC argues that the Chula Vista Energy Upgrade Project (CVEUP) is
consistent with the spirit of the Limited Industrial designation and is in fact cleaner than
most uses permitted under the IL designation. This is a misrepresentation of the spirit and
letter of the IL designation. It is true that the area is zoned IL, however, energy
generation is expressly defined as General Industrial (IG), a higher level of industry. The
intent of the designation was to clearly exclude any type of power plants, with its unique
set of problems and conditions associated with energy generation, from the IL
designation.

Chula Vista staff, in a recent letter to the CEC, stated its agreement with CEC’s
description of the IL designation as one providing for “light industrial” uses, while the
power plant itself is an example of a “heavy industrial” use. MMC is trying to confuse
the issue by mentioning other, potentially more polluting uses that fall under the IL
designation. However, pollution emission is not the only criteria placing a type of use
into a particular designation. A use is placed under a particular designation depending on
how it furthers the designation’s overall goal.

Through its letter and the original adoption of the zoning ordinances, the city has made it
clear that excluding energy generation plants from IL zoning furthers the IL’s goals of
encouraging “sound limited industrial development by providing and protecting an



environment free from nuisances created by some industrial uses and to insure the purity
of the total environment of Chula Vista and San Diego County and to protect nearby
residential, commercial, and industrial uses from any hazards or nuisances.” (CV Ord.
19.44.010, 2007). In this circumstance, energy generation, with its safety issues,
hazardous material uses, potential for expansion, nature of the industry, noise, and
pollutant emissions creates a nuisance that the IL designation is seeking to prevent.

2. Hours of Operation

In another statement, MMC states, “CVEUP is expected to operate less than 500 hours
per year.” This is the first time MMC has given a concrete statement regarding expected
operation hours. However, it is extremely unlikely and contrary to the common practices
of similarly situated power plants that CVEUP will run at its minimum, especially
considering the fact that most power plants run at considerably higher hours in the first
year to quickly make up costs.

Moreover, according to a 2006 CEC report there were several peaker plants that ran well
over 1,000 hours in a year. Adding to the fact is the San Diego region’s unique energy
situation, with its general lack of in-basin generation, a heavy reliance on transmitted
energy, and its designation by the Federal Energy Regulatory Commission (FERC) as a
federal energy corridor. These factors illustrate that a new peaker plant near the major
load centers in San Diego county could run considerably more than 500 hours.

Finally if MMC is serious about its claim of operating only near 500 hours, why has it not
made an enforceable agreement with the community to that affect? Specifically this
would require an agreement that would be enforceable even if the regional energy
conditions warrant hours of operation over 500 hours. Such an enforceable agreement
must also commit to the community that no applications will be made to the APCD or
any other regulatory agency for permission to run additional hours. Without such
safeguards, the community is essentially betting on MMC’s promises without additional
consideration and with their life.

B. Concern Regarding Conformity with City of Chula Vista General Plan Policy
E6.4

In their letter, MMC asserts that “General Plan Policy E6.4 does not apply to CVEUP.
EHC strongly disagrees with that interpretation. The applicable policy, “avoid siting new
or re-powered power plants and other major toxic air emitters within 1,000 ft. of a
sensitive receiver,” indicates that the clause includes both power plants and other major
toxic air emitters.

Moreover, MMC says that because the General Plan does not define “major toxic
emitters” then the CEC should use the definition of “‘major source of air pollutants™ as
defined in the Federal Clean Air Act. This is incorrect and distorts the meaning of the
policy. The General Plan would have used the term “major source of air pollutants” if it
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indeed intended to use the Clean Air Act definition. Imposing the Clean Air Act’s
definition for a phrase not used within the policy would be arbitrary and incorrect.

Furthermore, MMC uses the Clean Air Act term to apply not just to “other toxic emitters”
but also to the first part of the policy, “new or re-powered energy generation.” This leads
to a reading inconsistent with the plain meaning of the term. MMC’s argument therefore
can be summed as stating that “new or re-powered energy generation” does not
necessarily mean “new” or “re-powered” or “energy generation.” Thus, using MMC’s
interpretation creates a meaningless policy and an absurd result.

Finally, the intent of the E6.4 is clear as it relates to CVEUP when taking into account
statements made by authors of the policy as well as the context of the policy. Several
authors of the original policy, including Environmental Health Coalition’s Laura Hunter
and Chula Vista City Councilmember Rudy Ramirez, who at the time chaired the Policy
Steering Committee, have remarked that the policy was intended to prevent what MMC is
attempting to do to southwest Chula Vista with the CVEUP. Furthermore, EHC
interpretation of E6.4 is consistent with other strong environmental justice policies
throughout the General Plan such as policy E 6.15 “site industries in a way that
minimizes the potential impacts of poor air quality on homes, schools, hospitals, and
other land uses where people congregate.” In fact, it can be argued that if MMC does not
violate policy E6.4, it would still violate E 6.15. The spirit and letter of the Chula Vista
General Plan’s Energy Section outlines a strong commitment to environmental justice
that would be ignored if the CVEUP was certified as it is currently proposed.

C. Concern Regarding the CVEUP’s Classification as an Upgrade and Not a New
Plant

MMC states, “Though CVEUP would replace the existing turbine, the project would
reuse the site’s existing infrastructure and as a result, CVEUP is properly classified as an
upgrade.” Moreover, MMC points towards the fact that the CVEUP would use the
existing plant’s location, interconnection facilities, existing onsite connections for gas,
water, and sewage, and the existing fencing and sound attenuation.” This, however, is
misleading. The major source of concern for the surrounding neighborhood comes from
what is new- the new turbines that will give the new plant a 122% greater energy capacity
than the original plant. Furthermore, there will be new smokestacks as well.

Thus, even though the project will use existing external infrastructure, the main
components of actual energy generation will come from new facilities. The existing
power plant will be dismantled, leaving a vacant lot where it had existed. This does not
sound like a simple upgrade. This is clearly a new power plant utilizing some old
infrastructure and equipment.

Finally, to obtain air permit by the San Diego Air Pollution Control District, the new
plant will have to undergo a review as a “new source” as defined by the Federal Clean
Air Act. The act defines any stationary source in which there is a physical change “which



increases the amount of any air pollutant emitted by such source” (42 US § 7411 (a)(4)).
Thus, this is a new power plant with new turbines and new smokestacks while using
supporting infrastructure and some recycled equipment on a different portion of the same
lot. The most significant components of energy generation at the CVEUP will be new.

D. Concern Regarding CYEUP’s Potential Emissions and Its Effect on the Local
Residents’ Health

MMC states that “emissions of criteria pollutants will adhere to NAAQS and CAAQS.”
However, according to our internal assessment this does not appear to be the case. The
area is already in violation of NAAQS standards for 24-hour PM2.5 levels, and the
CVEUP’s likely emissions will further violate these standards.

MMC points out that, “by potentially replacing the operation of a less efficient power
plant, CVEUP could benefit regional air quality.” However, this statement implies that
the CVEUP would run at the same amount of hours as the original plant. This, again,
seems very unlikely- why spend money on a new power plant, if it will only run around
the same amount as the previous plant? Moreover, the above statement is also untrue
when taking into account both MMC’s numbers and our own analysis that the CVEUP
will produce more PM2.5, PM10, SOx, and VOC emissions per hour than the existing
plant. If the CVEUP will run more than the 200 hours the original plant usually ran per
year, which is extremely likely, air emissions will likely increase. Further, in responses
recently received from MMC it clearly states that mitigations will be required for over
tons of air pollution over the current load.

Finally, MMC claims that the new project “could benefit regional air quality.” However,
MMC has yet to undertake an adequate air quality analysis based on cumulative impacts.
Only after such a complete analysis is done coupled with a shorter range of likely hours
of operation will the public know the accuracy of MMC’s “air quality benefit” claim.

E. Concern That Approving CVEUP Would Lead to Future Increases in Generation
and Emissions

MMC claims it has, “no intention to increase generation capacity beyond what is
proposed by CVEUP because such increase cannot occur without significant and
expensive changes to the site’s configuration, infrastructure, and air permit.” The
question then is- at what point, will the existing infrastructure be replaced? Is it possible
that CVEUP will replace the existing infrastructure with equipment that would allow an
expanse in capacity?

MMC goes on to assert that, “the existing substation at Albany and Main would require a
major upgrade at significant cost to MMC as well.” and that if additional generation
capacity were added to the site, MMC states, it would need to acquire new air permnits or
find some way to offset the new emissions. These, however, are not barriers to expansion,



only administrative requirements that can be overcome relatively easily. Changes in air
permits happen routinely in power plants.

F. Concern That CVEUP Does Not Utilize Renewable Energy Technology

MMC justifies the CVEUP by stating that, “peaking power plants are needed to support
intermittent renewable resources like wind and solar.” However, what MMC does not
mention is that new and larger natural gas plants continue our reliance on fossil fuels and
prevent the development of renewable energy. This continues increasing our greenhouse
gas emissions and makes it unlikely that the state will meet its goals prescribed in AB 32.

Also, MMC states that, “because solar and wind technologies are generally not
dispatchable, those technologies are not suitable for a peaker plant like CVEUP.” This is
misleading since solar and wind power would be dispatchable in a project such as
CVEUP since it would be “firmed up” by natural gas, thus meeting CAISO requirements.
MMC is perpetuating the myth that renewable energy is not a realistic alternative to fossil
fuel energy, disregarding the California Energy Commission’s own loading order policy
encouraging energy through energy efficiency measures first, renewable energy
development second, and only after the former two are considered not feasible should we
look towards fossil-fuel energy.

G. Concern Regarding CVEUP’s Estimated Water Usage

MMC states that its “water usage is on par with other peaker plants” MMC should
provide information and comparison tables supporting that assertion. The comparison
should be made with peaker plants built in the past five years and are located in areas
with similar water concerns as the San Diego region. Furthermore, it is unclear whether
MMC has even looked at less water intensive cooling methods, despite EHC’s request for
data to-that effect.

H. Concern Regarding the Number of Alternative Sites Considered and Whether
Alternative Sites Would Have Lower Health Risks.

MMC claims, “The project would not cause any significant adverse health impacts (either
cancer or non-cancer) due to exposure from toxic emissions. As previously stated,
without a complete cumulative impacts analysis MMC is making a bold statement
without support, essentially forcing residents to bet their life on MMC’s empty statement.

MMC dismisses EHC’s suggestion of locating the CVEUP, “at the landfill or other
eastern areas of the City” because they will fail to meet key siting criteria. MMC should,
however, point out that these are internal criteria that MMC has the ability to modify if
they so choose.



Moreover, MMC does not mention in their criteria locations that are farther away from
residential areas or schools. CVEUP will be a 100 MW power plant, located only 350 ft
from a residential neighborhood and 1300 ft. from a school. This would make CVEUP
one of the closest power plants to homes and schools in California.

Very Truly Yours,
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Leo Miras
Environmental Health Coalition
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