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CARE respectfully submits our Prehearing Conference Statement. We sincerely thanks the CEC, for patience in dealing with lay members of the general public, who, at most, can only afford a relatively small amount of competent legal guidance and representation.  We sincerely regret any inconvenience we have caused in our often-frustrating effort to participate in and lend public legitimacy to these CEC proceedings.  The inconvenience from our failure to properly follow your procedures and regulations, the complexity and technical nature of which obviously require legal and other expert assistance, is not only regrettable but serves to further point out CARE's desperate need for appropriate expert, professional and technical assistance, and the appropriate compensation for public participation this entails.


The recently released Final Staff Assessment (FSA)
 on the project concludes that “the benefits of the project outweigh the unavoidable significant adverse environmental effects that may be caused by the construction and operation of the facility”, which is the fundamental issue in dispute in this proceeding. The Commission’s Staff Conclusions are listed as follows.


If the Energy Commission determines that a proposed project would result in unmitigated significant adverse impacts to public health and safety, the environment, or the electric transmission system, the Commission must make findings of overriding consideration in order to certify the project. In particular, the Energy Commission must specifically find that: (1) specific considerations make infeasible the mitigation measures or project alternatives identified in the proceeding; and (2) that the benefits of the project outweigh the unavoidable significant adverse environmental effects that may be caused by the construction and operation of the facility (Cal. Code Regs., tit. 20, § 1755(d)).

Pursuant to item (1) above, staff has found a significant adverse impact to visual resources for which mitigation is infeasible because of a conflicting biological concern.

To mitigate for the impacts to visual resources would require the planting of substantial numbers of trees for screening, which would degrade the quality of the habitat for San Joaquin kit fox, and increase the potential for predation on this species. This would cause a significant biological impact. Staff and applicant worked with USFWS and CDFG, and put considerable time and effort into the exploration of landscaping designs that could satisfy both visual and biological concerns without causing significant impacts to either. However, because this site is considered to be a critical habitat pinch-point for kit fox, there is no room for altering the landscaping plan without causing significant impacts to biological resources. After considering all of the options, and the fact that the San Joaquin kit fox is a Federal and State listed species, staff concluded that the importance of avoiding additional impacts to this endangered species made the visual resources mitigation infeasible.

As described above, staff has also determined that none of the alternatives would allow the applicant to meet the DWR contract requirements or the objective of being online by 2005. In addition, none of the alternative sites analyzed by staff appear to reduce the potentially significant adverse impacts of the project without causing additional potentially significant impacts themselves. Therefore, it is staff’s position that none of these project alternatives are feasible.

Pursuant to item (2) above, Energy Commission staff concludes that the project's potential electric system benefits substantially outweigh the projects potential impacts to visual resources. According to the Energy Commission’s 2002-2012 Electricity Outlook Report (February 2002), the supply market in 2005 and beyond is of concern. 

To prevent tight supplies from materializing in the year 2005 and beyond, the State of California has been working on modifications to the electricity market, pursuing upgrades in the transmission system (most notably Path 15 upgrades), developing energy conservation programs (e.g., the “Flex Your Power” campaign and the “20/20 Program”), and has entered into a series of long-term contracts. One of these contracts is with Calpine for the East Altamont Energy Center to provide long-term supplies to California's electric system at fixed contract prices. This contract and project is a small but critical part of the overall strategy to provide California with an adequate supply of electricity for economic growth and prosperity, stable electric prices, and a reliable electric system for the future (2005 and beyond).

Because the State of California is relying on the electrical output from this power plant, staff recommends that the Commission approve the East Altamont Energy Center Application for Certification, including staff’s proposed conditions of certification, with overriding considerations.

Pre-commitment for approval and is it a waste of taxpayer and electricity ratepayer funds

CARE contends that because of staff’s finding that “staff has also determined that none of the alternatives would allow the applicant to meet the DWR contract requirements currently proposed”, because of the existing DWR contract for the project, and under the current environmental review scheme, the project has an illegal pre-commitment for approval, because the applicant, Calpine, has a pre-existing long-term energy contract with the State’s Department of Water Resources. This long-term contract for the delivery of power from the proposed project is at prices far in excess of the applicant’s cost of production for the power produced from the project. This amounts to an illegal pre-commitment for the project, and we contend uour approval of such is an illegal waste of public funds. 

PLEASE TAKE FURTHER NOTICE short of denial of the project your failure to immediately cease and desist from the further waste of public funds by processing this application subject to a CEQA equivalent review that may not be performed because of existing, ongoing conditions--i.e. the so-called energy crisis and associated DWR contracts--may become the subject of a taxpayers suit under section 526a of the Code of Civil Procedure, and relief may be sought against the decision makers personally, as well as against other parties.

"Enrongate" must its effects be investigated
Enrongate refers to the colossal, well-publicized financial (and most probably criminal) entanglements Enron has gotten itself in after years of perpetrating scams on the public, on honest members of the energy industry, and on governmental entities going as high as the White House and Congress.  Enron is having perhaps the greatest, most widespread adverse impact on various areas of American life than any other major event except September 11, 2001.  In this regard the FSA concludes:

To prevent tight supplies from materializing in the year 2005 and beyond, the State of California has been working on modifications to the electricity market, pursuing upgrades in the transmission system (most notably Path 15 upgrades), developing energy conservation programs (e.g., the “Flex Your Power” campaign and the “20/20 Program”), and has entered into a series of long-term contracts.

This therefore means Enrongate will affect the siting, construction and operation (particularly the sale and distribution of electrical power) of powerplants in California, and this may lead to conditions that are apt to have adverse impacts on the environment, which must be identified, investigated and evaluated.  Of course the effects of Enrongate on the proposed project, the applicant and CEC itself must be investigated.  Indeed, the investigation must go even further.  The effect of current conditions and recent events must also be looked at.  For example, the Governor issued executive orders specifically to deal with the so-called energy crisis by expediting the siting, construction and operation of new powerplants.  We have seen this strong policy implemented by the constant change in CEC regulations and procedures, which have made it virtually impossible to implement CEQA in a manner that maximizes environmental protection, as the statutory scheme is intended to do.  

But this was not done by the Legislature, through elected representatives that could have given the public meaningful participation and input.  In violation of the constitutional separation of powers doctrine, it was done by the Governor, who until this election year has remained well insulated from public concern and pressure.  Now, however, it appears conditions have changed.  There is broad consensus that if there ever was one, now there is no longer an energy crisis of emergency proportions.  There is no longer any reason to continue sacrificing the environment to build more powerplants.  What effect is this having on CEC’s rules, regulations and procedures? For example is this the basis for Staff’s conclusion finding “the benefits of the project outweigh the unavoidable significant adverse environmental effects that may be caused by the construction and operation of the facility”. Is proper consideration being given to undoing the numerous amendments made at the height of the perceived crisis?  These and many other related questions abound and must be addressed to comply with CEQA, and other LORS 
 seeking to give some modicum of assistance to the goal of protecting the environment.  CARE respectfully demands that proper steps be taken to rectify having ignored these matters in the past.  At the very least, a threshold investigation is necessary immediately.  CARE provides Exhibit 8 in today’s filed prehearing testimony 9-26-02 a Petition For Rehearing On Stay And Motion Of Californians For Renewable Energy, Inc. (Care) For A Stakeholder’s Election Of The Governing Board Of The California Independent System Operator Corporation, to evince the need for such an investigation to take place.

Compliance and General Conditions

The applicant's ability or willingness to comply with conditions to project approval, mitigation measures and similar obligations depends on the good faith of the applicant to carry them out even if left unsupervised.  The applicant has not proposed any measures to address this circumstance, such as monitoring by an independent, qualified non-public organization selected in fair fashion with ample public input.  The CEC should require that this potentially devastating enforcement problem be addressed.  In a way, this is an area of potentially significant environmental impact under CEQA.  The failure to adequately monitor and enforce the performance of project conditions and mitigation measure will surely have a potentially significant, if not overwhelming, impact on the environment.  After all, the very fact a mitigation measure was identified is proof a potentially significant impact exists, and if the mitigation measure is abandoned, the adverse impact will occur for sure.

For example, and without limitation, the applicant should be mandated to identify and adopt beefed up or additional, continuous emission monitoring measures to specifically address compliance problems that this very applicant has encountered in constructing and operating other California Energy Commission (CEC)-approved powerplants.  There is a growing body of solid information and evidence to reasonably infer that this applicant will continue having enforcement problems.  If the enforcement problems are not addressed, it is reasonably foreseeable that potentially significant adverse impacts on the environment will surely occur.  At the very least, therefore, a worst-case CEQA analysis taking into account the failure to monitor and mitigate mitigation measures in specific areas, and in regard to specific impacts, must be conducted.  For example, what impacts will occur if applicant  fails to install or update a particular piece of equipment?  Are there additional mitigation measures for these non-or-inadequate enforcement impacts (e.g., monitoring by an independent non-governmental group)?  The failure to address these matters is an obvious, inexcusable prejudicial abuse of discretion.
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Strong and sure measures must be employed to deal with the monitoring-enforcement problem.  This requires additional information about the applicant's problems at other powerplants.  To assist in this vital task, CARE has obtained and herein presents further information and evidence of the applicant’s poor track record in complying with Conditions of Operation at other facilities.  

Applicant’s Record Regarding Conditions of Approval

CARE provides evidence of the applicant’s poor track record of complying with the Conditions of Certification of the Los Medanos Energy Center (CEC docket 98-AFC-1) and the Sutter Power Project (CEC docket 97-AFC-2). CARE has received information on Calpine compliance issues via a request pursuant to the California Public Records Act from the CEC. In a 11/16/00 correspondence from Chuck Najarian to Bob Therkelsen in regards to the “Los Medanos Stop Work Order” it states, “Several days ago we were notified that Calpine has constructed 99% of a short segment (about 900 feet) of the Los Medanos transmission line differently than what was described in the Decision and which may conflict with the existing conditions of certification. In doing so, they encroached on the City of Pittsburg property near designated future residential development because they went outside the 40-foot easement they obtained from the City. The designated CBO has placed a stop order on the transmission line segment in question.”
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On 12/4/00 Compliance project manager Jeri Scott sent e-mail to Commission staff Al McCuen, Eric Knight, Gary Walker, and Lorraine White titled “Los Medanos Complaint”, where it states, “We are not filing the complaint because the Calpine Corporation has agreed to pay the fine. Calpine filed a letter with the Commission on Friday, December 1st admitting to their “oversight” and volunteering to pay the maximum fine (sic) of $75,000.00 to the Commission.”  CARE contends this demonstrates the applicants and Commission staff’s propensity to look the other way on the environmental and socioeconomic impacts of this project’s failure to comply with Conditions of Certification. 
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Finally, in regards to Calpine’s compliance problems CARE also cites for the record, Calpine’s compliance problems in Sutter where truckers hired by the company failed to confine traffic to the prescribed routes. Clearly there is a pattern of failure on the part of the applicant to comply the Conditions of Certification of projects already approved.

Applicant’s Record Regarding Public Participation
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In regards to the rights of the public to participate, by this reference, we incorporate the attached December 19, 2000 letter to California Energy Commission chairman, William Keese, from Glenn May a reporter at the Contra Costa Times complaining about the inability of the press as well as the public to obtain information required to meaningfully participate in the CEC’s proceedings, as well as all comments submitted by CARE on the subjects of public participation and the procedural/substantive unfairness, due to the so-called energy crises in the proceedings before you.  Please let us know immediately if you reject this attempt to incorporate these materials by reference without having to resubmit them.

 
In this letter Mr. May states,

“Dear Mr. Keese,

     I am writing to express my deep dissatisfaction with the performance of California Energy Commission staff and my resulting loss of confidence in the commission’s stated goal of providing California residents with full and complete information about power projects affecting them.

I am a reporter for the Contra Costa Times (Knight-Ridder) chain who covers the city of Pittsburg, which is, as I’m sure you’re aware, ground zero in efforts to site generation assets to ease the current power shortage.

As a reporter whose duty it is to relay information to a community particularly at risk to excesses of that zeal, I entrust the Energy Commission with providing me with full and thorough information on projects under its jurisdiction. After recent developments regarding the Calpine Los Medanos Energy Center, I fear that trust is misplaced.

To me, the residents of a community in which not one but two power plants are being built deserve at least a base level of disclosure. An admission by the constructor of those plants that it violated terms of its license, I believe, meets that threshold.

If you disagree, I would welcome hearing your rationale.

Ms. Scott is not, I am aware, a public information officer and I appreciate her willingness to discuss with me aspects of projects in which she is involved. As such, I understand her not taking the step of advertising what Calpine has done by issuing a press release.

But it is my strong belief that when presented direct questions about a matter in which she knew certification violations were involved, it was her duty to fully disclose the matter. 

But she was not alone in playing possum.

I was present, along with about 15 or 20 community members, at a November public hearing where commission staff, including Ms. Scott and Commission Attorney Dave Mundstock allegedly went through the process of informing the public about another Calpine Los Medanos amendment proposal, this one involving the plant’s capacity. In the foreground, everyone spoke of procedure, about technicalities, about the intricacies of power plant engineering and the concerned residents patiently and graciously posed their questions. In the background, unsaid, was the simple fact that Calpine was already violating its license for Los Medanos and none of your staff felt it necessary to reveal that.

No one, Mr. Keese, likes to be treated like a fool.”

Applicant’s Record Regarding Employee Exposure to Toxics
One matter for consideration of Calpine is its partner Bechtel's treatment of its employees, as shown by a recent state Supreme Court case, Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 332.  Among other things, in this litigation it is alleged, and there is evidence establishing at least a question of fact that Bechtel--or one of its corporate offspring--engaged in deceptive practices, that include the failure to follow its own policies, in order to cut costs.  Of course, the tendency to disregard its own ameliorative policies in order to cut costs is a very relevant attribute of corporate character that needs full and fair investigation, and it is up to the CEC, not the public, to conduct this investigation. In this regard CARE cites the 10/6/00 e-mail from Bob Therkelsen to Compliance Officer Jeri Scott where it states, “On Wednesday, October 4th, Andrew Berna-Hicks of the Department of Toxic Substance Control telephone Mike Ringer to inform him of two alleged arsenic poisoning at LMEC. Apparently, two workers at the LMEC where exposed to arsenic contaminated soil on the site. One backhoe operator tested for exposure on October 9, 2000 (Sample C6896) listed an exposure level of 0.0053mg/m3 with a California OSHA action level of 0.0050mg/m3. CARE contends that Calpine/Bechtel is “engaged in deceptive practices, that include the failure to follow its own policies, in order to cut costs.”
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Efficiency, Reliability, and Facility Design


CARE is concerned with the inadequacy of the applicant’s analysis of the effects of possible natural gas supply curtailments or manipulations on the efficiency and reliability of the proposed facility’s design. CARE provides Exhibit 8 in today’s filed prehearing testimony 9-26-02 a Petition For Rehearing On Stay And Motion Of Californians For Renewable Energy, Inc. (CARE) For A Stakeholder’s Election Of The Governing Board Of The California Independent System Operator Corporation, to raise the disputed issue of natural gas supply availability.

Prerequisite Environmental Justice Analysis not completed

Who is bearing the burden of environmental hazards?  When it comes to environmental quality and issues of public health, not all communities are treated equally.  Evidence clearly shows that communities of color suffer from a disproportionate number of environmental hazards.  A recent study in Southern California showed that there are persistent racial differences in estimated cancer risks associated with ambient hazardous air pollutant exposures, even after controlling for well-known causes of pollution such as population density, income, land use, and a proxy for political power and assets (home ownership). 4 Other studies indicate that 89% of all toxic air releases are located within 1 mile of disproportionately “minority” census tracts in metropolitan Los Angeles
 and that being a person of color in Los Angeles is the best predictor of living next to a hazardous waste treatment, storage and disposal facility.
  Making the situation worse by adding to the cumulative impacts of these environmental hazards are power plants like the proposed East Altamont Energy Center.

Title VI regulations require project applicants to use the most recent demographic data available, by census tract, to determine the number and percentage of people of color and low-income
 populations living within a six-mile radius of the proposed facility.  The regulations also call for maps at a 1:24,000 ratio, showing the distribution of people of color and low-income population, and significant pollution sources.  Significant pollution sources include sites on the Environmental Protection Agency’s (EPA) Toxic Release Inventory list, or those that are permitted by the California Department of Toxic Substances Control or the local air quality management district.
  Applicants are also required to identify and report available studies of the health status of populations within the six-mile boundary of the given plant. In this case no demographic data has been considered or provided. 

With all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible to conduct a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we are providing you. 

We also understand that in order to preserve our legal rights to challenge your decision in regards to the issues of discrimination we have to notify you in advance of your decision of the alleged discriminatory practices, in this case involving a permit to the construction of the East Altamont Energy Center, without the required Environmental Justice analysis of disparate impacts on any affected communities-of-color. It is also our understanding that your failure to act on our notification of such discrimination may be used to establish your intention to discriminate in any ensuing judicial review. This is to formally notify you that your continued participation with the applicant in these discriminatory and illegal practices will be interpreted by CARE as admission that you also have such “intent to discriminate” in this regard.

Air Quality & Public Health

CARE’s disputed areas for hearing for air quality are included in the following exhibit submissions:

· Dr. Smallwood’s comments on PDOC CEC Docket Log#25690 5/18/02
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CARE comments of Mike Boyd on PDOC CEC Docket Log#25690 5/18/02

· E-mail from James Whitehorn EmeraChem filed as prehearing testimony, CEC Docket Log# 26677 9/17/02

· SCONOx Whitepaper by Mike Mariscalco, P.E. of QEI Engineers, filed as prehearing testimony, CEC Docket Log# 26677 9/17/02

· Today’s filed prehearing testimony of Dr. Smallwood on project impacts on biological resources, Dr. Smallwood’s biography, CV, and Declaration

· Today’s filed prehearing testimony e-mail from John Whitehorn EmeraChem declining participation as witness.

· Today’s filed prehearing testimony e-mail from John Whitehorn EmeraChem listing Mike Mariscalco, P.E. of QEI Engineers, as author of SCONOx Whitepaper and possible witness.

Mike Mariscalco, P.E. of QEI Engineers has stated he is available for consulting as an expert witness on the SCONOx Whitepaper. CARE has insufficient funds to retain Mike Mariscalco, P.E., we therefore ask the Commission to retain Mike Mariscalco. He may be contacted at 937.438.8635 or he can be reached at qei@qeiengineers.com. 

In addition to those disputed issues cited in CARE’s included exhibits we dispute the use of Emission Reduction Credits proposed for use as offsets for the projects emission that are in excess of 10 years old. CARE contends that because the BAAQMD is in non-compliance for federal Ozone standards that any ozone precursor ERC’s must be less than 10 years old to be applicable to this project. CARE provides the disputed ERCs (from the project’s FDOC) in figure 6.

Biological/Visual Resources

CARE’s disputed areas for hearing for Biological/Visual resources are included in the following exhibit submissions:

· Dr. Smallwood’s comments on PDOC CEC Docket Log#25690 5/18/02

· Today’s filed prehearing testimony of Dr. Smallwood on project impacts on biological resources

Noise & Water Resources

CARE’s disputed areas for hearing for Noise & Water resources are included in the following exhibit submissions:

· Dr. Smallwood’s comments on PDOC CEC Docket Log#25690 5/18/02

· Today’s filed prehearing testimony of Dr. Smallwood on project impacts on biological resources

Public Participation is vital and includes a political action Component
California courts have made public participation one of the strongest CEQA policies because it does both, help maximize environmental protection, while improving and lending credibility to the accompanying decision making process.  This court has held that the CEQA review process  "protects not only the environment but also informed self-government ... [P]ublic participation is an essential part of the CEQA process."  (Stanislaus Natural Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4th 182, 190 (internal quotation marks and citations omitted); see also Guidelines, § 15201 (holding codified).)



The state Supreme Court stressed the  "privileged position" the public holds in the CEQA statutory scheme, which requires that the CEQA process  "be open ... [and] premised upon a full and meaningful disclosure of the scope, purposes, and effect of a consistently described project."  (Concerned Citizens of Costa Mesa, Inc. v. 32nd District Agricultural Association (1986) 42 Cal.3d 929, 936.)

CEQA's right of public participation includes a political component expressed in a multitude of cases.  Thus, it has been held that CEQA must be  "scrupulously followed" so the basis for decision makers' environmentally significant action is disclosed.  "[T]he public being duly informed, can [then] respond accordingly to action with which it disagrees..."  (County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 934, 941, quoting Laurel Heights Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376, 392 (the CEQA review  "process protects not only the environment but also informed self-government"); see also Long Beach Savings & Loan Association v. Long Beach Redevelopment Agency (1986) 188 Cal.App.3d 249, 259 (courts look at whether the public has sufficient information to evaluate the performance of their elected officials); Laurel Heights  Improvement Association v. Regents of the University of California (1993) 6 Cal.4th 1112, 1123 (informed public may thus  "respond accordingly to action with which it disagrees"); People v. County of Kern (1974) 39 Cal.App.3d 830, 842 (the public will be able to take appropriate action  "come election day").) 

These are expressions of a political function that is the basis for the private enforcement of CEQA.  Private enforcement is vital because  "there appear to be no provisions for public enforcement of CEQA or of its guidelines".  (Rich v. City of Benicia (1979) 98 Cal.App.3d 428, 437.)  The idea is that the documentation and disclosure required by CEQA provides a record the public may use to vote ecologically insensitive decision makers out of office, and exert influence on decision makers during the CEQA review process.  (See Friends of the Old Trees v. Department of Forestry (1997) 52 Cal.App.4th 1383, 1402 (public must be given  "the opportunity to influence the decisions before they are made").)  

The CEQA violations also violate the constitutional right to petition, and to freely associate to take political action.
"[W]here ... a statute expressly invites or allows interested persons to protest, or give their views or opinions concerning, proposed or requested governmental action, such persons singly or in combination have a lawful right to do so ..."  (Matossian v. Fahme (1980) 101 Cal.App.3d 128, 136, 137.)  This  "right of petition is of parallel importance to the right of free speech and the other overlapping, cognate rights contained in the First Amendment and in equivalent provisions of the California Constitution ..."  (City of Long Beach v. Bozek (1982) 31 Cal.3d 527, 535 ("Bozek"); see also 7 Witkin, SUMMARY OF CALIFORNIA LAW (9th ed. 1988), Constitutional Law, § 142 at pp. 199-200.)  

In addition to being embodied in both federal and state constitutions (U.S. Const., First  Amend.;  Cal. Const., art. I, § 3), the right to petition and of access extends to administrative proceedings:

"In a variety of contexts, the right of access to the courts has been confirmed and strengthened throughout our 200-year history." ... This right of access extends to the constitutional right to petition administrative tribunals

(California Teachers Association v. State of California (1999) 20 Cal.4th 327, 335, quoting Payne v. Superior Court (1976) 17 Cal.3d 908, 911; see also Pacific Gas & Electric Company v. Bear Stearns & Company (1990) 50 Cal.3d 1118, 1135.)


Since Bozek, supra, was decided, the Supreme Court has continued to implement its strong concern for the  "chilling" effect various actions may have on the right to petition.  (Wolfgram v. Wells Fargo Bank (1997) 53 Cal.App.4th 43, 50-55 (comprehensive history of right).)

The freedom to associate with others for the purpose of taking political action is also a fundamental right:

"The freedom of the individual to participate in political activity is a fundamental principle of a democratic society and is the premise upon which our form of government is based."

(Fort v. Civil Service Commission (1964) 61 Cal.2d 331, 334 (unconstitutional to completely deny public employees from taking part in political campaigns and elections), quoted in 7 Witkin, SUMMARY OF CALIFORNIA LAW  (9th ed. 1988), Constitutional Law, § 187 at p. 250,)

This constitutional authority applies when the public is not allowed to fully participate in the administrative review process at a point and in a manner affording a fair opportunity to influence the decision makers politically, including by convincing the decision makers to abandon or modify the project, or locate it elsewhere.  


CARE’s list of Witnesses

CARE has insufficient funds to retain Mike Mariscalco, P.E., on Air Quality, we therefore ask the Commission to retain Mike Mariscalco. He may be contacted at 937.438.8635 or he can be reached at qei@qeiengineers.com. His availability is not yet known.

CARE has retained Dr. Shawn Smallwood on Biological resources. Dr. Smallwood is available for direct or cross-examination, which may take place in person, or may occur telephonically, with advanced arrangements.

CARE’s Exhibits List
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Exhibit 1 Dr. Smallwood’s comments on PDOC CEC Docket Log#25690 5/18/02
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Exhibit 2 CARE comments of Mike Boyd on PDOC CEC Docket Log#25690 5/18/02
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Exhibit 3 e-mail from James Whitehorn EmeraChem filed as prehearing testimony, CEC Docket Log# 26677 9/17/02

Exhibit 4 SCONOx Whitepaper by Mike Mariscalco, P.E. of QEI Engineers, filed as prehearing testimony, CEC Docket Log# 26677 9/17/02 (Adobe .pdf in .zip format)
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Exhibit 5 today’s filed prehearing testimony of Dr. Smallwood on project impacts on biological resources, Dr. Smallwood’s biography, CV, and Declaration.
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stringent mitigation measuras in the Fugitve Dust Plan and in air qualty conditions 55 through 57. Statt
aiso fequired the project crwner. upan comaletion of construction, to cep those aras which exceed tha
reguiatory approved arsonlc background concenlration of 24 megikg. Staf bellovd (hat Somplying with the
TME3SUTGE i 16 FUGIIVE LIISI MAR, ©RRCiEIly COManig 5on wih uie rgiies: Lot el ote. arns kel
the soil moist would prolect the workers on the site

On Thursday. October Sth, Mike Ringar and | call Dave Zeigar, my céunterpart at Calpin, (o discuss this
issue with him. Wa told Dave of Mika's corlversatlon with Andrew and asked him aboul Ih workers®
claims.

Dave stateq that Anarew tsema-ricks ned sisa oo fibs of 116 workors' woriplabnts. Fiowever, b
axpressed surprise st rocolving lhe allegalions at this time and from two tradu parsons ot invalved in
carth-moving activtias. Ono of fiie wa workaers Is @ pipe flsr and the other is 2 baller maker.

Dave further stated that most of the carth-moving actviiss aro completed and that a wator truck drives
oround ail day and wets the sab an tho foads.

On Friday, Uclober i, Mike KINGEr and | renumed a vl 12 Miliasl Dy Lu Cuu, & boiler makor with
Pitsburg Local 549. Mr. De La Cour stated that he lamod of the arsanic two woaks a9 even though he
has buan working t the site for four month.  According to Dave, Kewit, tha contractor for LMEC, was.
sdvisod of the fevels of arsenic In the soil and was Instructed to inform the warkers during orientalion.

Me. Do La Gour complained of the dust on the sie, especialy in s aflormoon when tha wind is blowing.
Dave Zsiger states that most of tha sile is paved of covered with equipment.

Prosantly, wo do not know f Calpine Is out of compiiance with AQ-54 and -85 and wot know unti wo
inspoct the site, Howsvar, Calpine meintains i the Monthly Consirucion Report thal fey ara complylng
wits these conditians, Calpine is aiso raguired 1o maintain a log of mitigalion measures undartakon to
‘comply with these two conditon.

Mike Ringer and 1 wil visit he sila on Wdnesday, October 11t Lo review e lags and inspect the site.
MK Calleq Cal-USHA DUCWBS 101 that e Gould i et 1y i iation uniil the: compleintia
investigated Miko was told thal Cal-OSHA must invastigate all complaints with 14 days of receipt and
post the resull of the investigation





Exhibit 6 today’s filed prehearing testimony e-mail from John Whitehorn EmeraChem declining participation as witness.
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Exhibit 7 today’s filed prehearing testimony e-mail from John Whitehorn EmeraChem listing Mike Mariscalco, P.E. of QEI Engineers, as author of SCONOx Whitepaper and possible witness.
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Exhibit 8 today’s filed prehearing testimony 9-26-02 Petition For Rehearing On Stay And Motion Of Californians For Renewable Energy, Inc. (Care) For A Stakeholder’s Election Of The Governing Board Of The California Independent System Operator Corporation

Respectfully submitted,
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By  
Filed Electronically 10-1-02 

Michael E. Boyd – President, CARE

5439 Soquel Drive

Soquel, California 95073 

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
Verification

I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 1st, 2002, at Los Gatos, California
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Michael E. Boyd – President, CARE 

CAlifornians for Renewable Energy, Inc. (CARE)


5439 Soquel Dr.




Soquel, CA  95073-2659




Tel:  (408) 891-9677




Fax: (831) 465-8491





michaelboyd@sbcglobal.net 
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Figure � SEQ Figure \* ARABIC �1� 11/16/00 correspondence from Chuck Najarian to Bob Therkelsen in regards to the “Los Medanos Stop Work Order”





Figure � SEQ Figure \* ARABIC �2� Compliance project manager Jeri Scott's e-mail to Commission staff titled “Los Medanos Complaint”





Figure � SEQ Figure \* ARABIC �3� E-mail from Tom Miller to Steve Munro on Sutter truck routes to the project and sign.





Figure � SEQ Figure \* ARABIC �4� Letter Glenn May CC Times to Commissioner Keese on Compliance Staff





Figure � SEQ Figure \* ARABIC �5� E-mail from Bob Therkelsen to Jeri Scott on Arsenic exposure of workers at LMEC
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Figure � SEQ Figure \* ARABIC �6� Calpine's proposed use of ERCs over 10 years old
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� CARE has not yet been served a hard copy of the project’s FSA as of this writing pursuant to CEC regulations.


� Laws Ordinances Regulations and Statutes 


� Morello-Frosch, Rachel, et. al.  “Environmental Justice and Southern California’s ‘Riskscape’: The Distribution of Air Toxics Exposures and Health Risks among Diverse Communities,” in Urban Affairs Review, Vol. 36, No. 4, March 2001, pps.551-578.


� Sadd, James L., et. al.  "Every Breath You Take...": The Demographics of Toxic Air Releases in Southern California,” in Economic Development Quarterly, May 1999, pps. 107-123.


� Boer, J. T., et. al.. “Is there Environmental Racism? The Demographics of Hazardous Waste in Los Angeles County,” in Social Science Quarterly, Volume 78, Number 4, 1997, pps. 793-810.


� “Low-income” is defined as income values that are below the federal poverty level. The 2001 federal poverty level for a family of four within the 48 contiguous states and DC is $17,650.00. SOURCE:  Federal Register, Vol. 66, No. 33, February 16, 2001, pp. 10695-10697.  See also, � HYPERLINK "http://aspe.hhs.gov/poverty/01poverty.htm" ��http://aspe.hhs.gov/poverty/01poverty.htm�	


� California Code of Regulations, Title 20, Section 2022, (b) (4) (A, B and C).
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CONTRA COSTA NEWSPAPERS

2640 Shadeiands Drive, Wainut Creek, CA 94598 7 510 935-2525

William J. Keese, Chairman
Califorgia Energy Commission
1516 Ninth Street
Sacramento, CA 95814

December 19, 2000

Dear Mr. Keesa,

1 am writing to express my deep dissatisfaction with the performance of California Energy Commission sta¥ and my
resulting loss of crmﬁ:'eenm in ut!he commission’s stated goal of providing California residents with full and complete information
about power projects cting them.

lama repmr for the Contra Costa Times (Knight-mddex& chain who covers the city of Pittsburg, which is, as I'm sure you're
aware, ground zero in efforts to site generation agsets to ease the current power shortaie.

I am well aware that the commission’s primary mission power plant licensing is to site generation facilities, an
endeavor particularly pressing and important given the current ctional market. However, | am equally aware of the need to
ensure that the crisis mentility generated by that faulty market does not lead power plant builders to stampede the interests of
people living next door.

°Z'; a reporter whose duty it is to relay information to a col ity particularly at risk to excesses of that zeal, | entrust the
En::}y Commission with providing me with full and thorough information on projects under its jurisdiction.
er recent developments regarding the Calpine Los Medanos Energy Center, I fear that tnsst is misplaced.

It came to my attention Dec. 11 that the city of Pittsburg was in negotiation with Calpine over a piece of city-owned
redevelopment property that the city council had already voted Aug. 7 to attempt to develop with housing. Subsequent investigation
revealed that Calpine now wants at least part of the property for a transition station that is part of the transmission line connecting
Los Medanos with the PG&E grid at a point near the Pittsburg Power Plant.

Plrtof!hesuﬂonwtsalrﬂdybuﬂ!onthapieceofdtypropeﬂyinqucsﬁon.

Trying to figure out what was going on, [ called Dec. 14 compliance project manager Jeri Scort, familiar to me from a recent
public he: on Calpine’s capacity expansion amendment request and from other commission business in Pi .

I explained to Seoft my confusion, specifically that it appesred to me that the Los Medanos certification specified that the
transitjon station was to be built several blocks away.

After a circuitous conversation in which Scott, in my opinion, disingeauously pretended to not know what I was talking about,
the compliance manager allowed that Calpine had filed a amendment in the matter and a copy would be sent to me. Scott confirmed
that the station was eriginally planned for several blocks away, but downplayed any bad on the part of Calpine.

It was only th the work of a third party, AFC intervenor Californians for Renewable Energy, that I subsequently learned

ine was being hit with the $75,000 maximum fine for violating terms of its certification.
0 me, the residents of a community in which not one but two power plants are being built deserve at least a base level of
disclosure. An admission by the construétor of thoss plants that it violated terms of its license, | believe, meets that threshold.

It you disagree, | would walcome hearing your rationale.

Ms. Scott is not, | am aware, a public information officer and | appreciate her willingness to discuss with me aspects of projects
inlwhich she is involved. As such, I understand her not taking the step of advertising what Calpine has done by issuing a press
release. .

But it is my strong belief that when presented direct questions about a matter in which she knew certification violations were
involved, it was her duty to fully disclose the mafter.

But she was not slone in p possum.

[ was present, along with about 15 or 20 community members, at a Noevember public hearing where commission staff, including
Ms. Scott and Commission Attorney Dave Mundstock alleged:{ went through the process of informing the public about another
Calpine Los Medanos amendment proposal, this one involving the plant's capacity. In the foreground, everyone spoke of procedure,
about technicalities, about the intricacies of power plant enginee; and concerned residents patiently and graciously posed
their questions. In the background, unsaid, was the simple fact that Calpine was already violating its license for Los Medanos and
none.of your staff felt it necessary to revesl that.

Mu‘auone, Mr.aul(em&‘lihl to be treated H::v:t&olbb ; sclely

y speakdng, the commission may e obligation to answer sole] thmequestiomwhichhav-beendnctb" asked. But
if the commission truly believes in keeping residents by siting cases informed, and wishes to have reporters place a high
dem faith in the commission, perhaps a higher standard is warranted.

you for your attention to this matter.

Glenn May, reporter
Centra Costa Times,
Antioch Ledger Dispatch

CC: Jeri Scoft, CEC, Dave Mundstock, CEC, Mike Boyd Californians for Renewable Energy
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Michael E. Boyd – President, CARE
Phone:  831-465-9809 (home)


5439 Soquel Drive



Cell:
408-891-9677


Soquel, CA 95073



Email: michaelboyd@sbcglobal.net


Dennis Jang, P.E. - Air Quality Engineer


Bay Area Air Quality Management District 


939 Ellis Street   


San Francisco, CA 94109

CARE’s Comments on the Preliminary Determination of Compliance for the East Altamont Energy Center, LLC Bay Area Air Quality Management District Application 2589 April 12, 2002


1. CARE herein provides its comments on the proposed Calpine Corporation East Altamont Energy Center (EAEC). CARE’s comments are derived utilizing our database of information available to the general public at CARE’s Internet site at http://www.calfree.com/Documents.htm. 


Introduction


2. CARE sincerely thanks the District, for patience in dealing with lay members of the general public, who, at most, can only afford a relatively small amount of competent legal guidance and representation.  We sincerely regret any inconvenience we have caused in our often-frustrating effort to participate in and lend public legitimacy to these Bay Area Air Quality Management District (District) proceedings.  The inconvenience from our failure to properly follow your procedures and regulations, the complexity and technical nature of which obviously require legal and other expert assistance, is not only regrettable but serves to further point out CARE's desperate need for appropriate expert, professional and technical assistance.  


3. The Clean Air Act establishes national ambient air quality standards (NAAQS). CAA §§ 107, 160-169(b), 42 U.S.C. §§ 7407, 7470-7492. NAAQS are currently in effect for six pollutants: sulfur oxides (measured as sulfur dioxide (“SO2”), particulate matter (“PM”), carbon monoxide (“CO”), ozone (measured as volatile organic compounds (“VOCs”)), nitrogen dioxide, and lead. 40 C.F.R. § 50.4-.12.


4. In areas classified as “attainment” for any of these pollutants, air quality meets or is cleaner than the NAAQS for that pollutant. CAA § 107(d)(1(A)(i), 42 U.S.C. §7407(d)(1)(A)(i). In “unclassifiable” areas, air quality cannot be classified on the basis of available information as meeting or not meeting the NAAQS. CAA §107(d)(1(A)(iii), 42 U.S.C. § 7407(d)(1)(A)(iii).


5. In areas that are in attainment or unclassifiable with respect to NAAQS, parties must obtain preconstruction approval in the form of a PSD permit before building new major stationary sources or making major modifications to existing sources. CAA §§ 107, 160-169(b), 42 U.S.C. §§ 7407, 7470-7492. Applicants for PSD permits must demonstrate, through analyses of the anticipated air quality impacts associated with their proposed facilities that the facilities’ emissions will not cause or contribute to an increase in regulated pollutants such that the pollutant exceeds the NAAQS in the area. CAA § 165(a)(3), 42 U.S.C. § 7475 (a)(3); 40 C.F.R. §52.21(k)-(m).


6. The proposed site of the EAEC facility located at the northeast edge of Alameda County, California, an area currently designated as attainment or unclassifiable for NO2, CO, SO2, and PM. As proposed, the facility has the potential to emit all of these pollutants in quantities sufficient to trigger the PSD regulations. These regulations require that new major pollutant-emitting facilities and major modifications of such facilities employ the “best available control technology,” or BACT, to minimize emissions of pollutants regulated under the Clean Air Act. CAA § 165(a)(4), 42 U.S.C. § 7475(a)(4); 40 C.F.R. § 52.21(j)(2). The Clean Air Act and its PSD regulations define BACT as an emissions limitation . . . based on the maximum degree of reduction for each pollutant subject to regulation under [the CAA] which would be emitted from any proposed major stationary source. Which the [EPA] Administrator, on a case-by-case basis, taking into account energy, environmental, and economic impacts and costs, determines is achievable for such source. CAA § 169(2)(C)(3), 42 U.S.C. § 7479(2)(C)(3); 40 C.F.R. § 52.21(b)(12). Under the rules governing the PSD permitting process, the permit applicant must provide a detailed description of the proposed system of emissions reduction and any other information necessary to ensure that BACT is applied. 40 C.F.R. §52.21(n)(1)(iii). The permitting authority makes the ultimate BACT decision, in this case the District.


7. The District’s PDOC for the East Altamont Energy Center clearly identifies the flaws of the Top-Down BACT analysis
 for NOx based on information over two years old.


The following “top-down” BACT analysis for NOx has been prepared in accordance with EPA’s 1990 Draft New Source Review Workshop Manual.  A “top-down” BACT analysis takes into account energy, environmental, economic, and other costs associated with each alternative technology, and the benefit of reduced emissions that the technology would bring.  


Available Control Options and Technical Feasibility


In a March 24, 2000 letter sent to local air pollution control districts, EPA Region 9 stated that the SCONOx Catalytic Adsorption System should be included in any BACT/LAER analysis for combined cycle gas turbine power plant projects since it can achieve the BACT/LAER emission specification for NOx of 2.5 ppmvd @ 15% O2, averaged over one hour or 2.0 ppmvd @ 15% O2, averaged over three hours.  In this letter, EPA stated that ABB Alstom Power, the exclusive licensee for SCONOx applications, has conducted “full-scale damper testing” that demonstrates that SCONOx is technically feasible for gas turbines of the size proposed for the East Altamont Energy Center.  Stone & Webster Management Consultants, Inc. of Denver, Colorado was subsequently hired by ABB to conduct an independent technical review of the SCONOx technology as well as the full-scale damper testing program.  According to the report by Stone & Webster, modifications to the actuators, fiberglass seals, and louver shaft-seal interface are being incorporated to resolve unacceptable reliability and leakage problems.  However, no subsequent testing of the redesigned components has occurred to determine if the problems have been solved.  Because the feasibility of the “scale-up” of the SCONOx system for large turbines has not been demonstrated, we do not consider SCONOx to be a viable control alternative for NOx.  


8. CARE points out below that the District is acting arbitrarily and capriciously by allowing emissions of NOx and CO in excess of levels that can be accomplished through a proper application of BACT. Based on the comments of Coyote Valley Research Park (CVRP) in the Metcalf Energy Center case, it is clear that SCONOx can achieve a NOx emission limit of 1.3 ppm @ 15% O2 averaged over 1 hour with no ammonia slip.


9. However, the District has once again chosen a BACT for NOx that allows roughly twice the pollution – 2.5 ppm @ 15% O2 averaged over 1 hour using dry low NOx combustors and SCR. The District is acting arbitrarily and capriciously in doing so.


SCONOx is Both Applicable and Available to This Facility


10. The US-EPA Environmental Appeals Board has held that “an agency should reject the more environmentally protective technology only if the record demonstrates clearly that it is inapplicable or not available to a particular case.” In Re Masonite Corp., 5 E.A.D. 551, PSD Appeal No. 94-1(EAB November 1, 1994). SCONOx is clearly the more environmentally protective technology, in that it achieves lower emissions levels of both NOx and CO, reduces PM10
 formation due to the elimination of ammonia slip, and reduces emissions of toxic pollutants. 


11. Furthermore, SCONOx is both applicable and available in this case. The NSR Manual provides that a technology is “applicable” to a facility “if it has been or is soon to be deployed (e.g., is specified in a permit) on the same or similar source type.” NSR Manual at B.18. Several permits specifying SCONOx have been issued to large gas turbine facilities similar to this project, as demonstrated in CVRP’s comments.  Thus SCONOx is “applicable.” SCONOx is also “available” for this type of facility as it is currently being offered for sale with performance guarantees “specifically targeting the largest gas turbines made.” 


SCONOx is Technically Feasible for This Facility


12. As a delegate of the EPA, the District must comply with the requirements of 40 C.F.R. 52.21 and 40 C.F.R. 124. In Re: West Suburban Recycling and Energy Center, PSD Appeal Nos. 95-1 and 96-1 (EAB, Dec. 11, 1996). The District must also follow the EPA’s new source review guidance, including the New Source Review Workshop Manual (Draft Oct. 1990) (“NSR Manual”). According to the NSR Manual, before a technology may be eliminated for infeasibility:


The applicant should make a factual demonstration of infeasibility based on commercial unavailability and/or unusual circumstances which exist with application of the control to the applicants’ emission units. Generally, such a demonstration would involve an evaluation of the pollutant-bearing gas stream characteristics and the capabilities of the technology.


NSR Manual at B.19. The NSR Manual is clear that


Demonstration of technical infeasibility is based on a technical assessment considering physical, chemical and engineering principles, and/or empirical data showing that the technology would not work on the emissions unit under review, or that irresolvable technical difficulties would preclude the successful deployment of the technique. Physical modifications needed to resolve technical obstacles do not in and of themselves provide a justification for eliminating the control technique on the basis of technical infeasibility.


NSR Manual at B.20.


13. Where, as here, a control technology has been applied to only a limited number of sources, the NSR Manual provides an opportunity for the applicant to demonstrate that the technology should not be required for its facility. It directs that the applicant may:


Identify those characteristic(s) unique to those sources that may have made the application of the control appropriate in those case(s) but not for the source under consideration. In showing unusual circumstances, objective factors dealing with the control technology and its application should be the focus of the consideration. The specifics of the situation will determine to what extent an appropriate demonstration has been made regarding the elimination of the more effective alternative(s) as BACT. In the absence of unusual circumstances, the presumption is that sources within the same category are similar in nature, and that cost and other impacts that have been borne by one source of a given source category may be borne by another source of the same source category.


NSR Manual at B.29.


14. The District has not made the required demonstration, responsive to this guidance that proves SCONOx infeasible for the EAEC facility. Instead, the District simply dismissed SCONOx as technically infeasible based on a misreading of the Stone and Webster report. This explanation is inadequate, Alstom Power released a document in June 2001 specifically addressing the references in the Stone and Webster report and showing that (1) the problems were never significant, and (2) even these problems have now been eliminated. See June 7, 2001 paper from Alstom Power re: Independent Technical Review of the SCONOx Technology and Design Review as Reported by Stone & Webster Management Consultants, Inc. 


15. As the Alstom paper shows, Alstom is now offering the SCONOx technology – with performance guarantees – to all owners and operators of natural gas-fired combined cycle combustion turbines, regardless of size or OEM. Furthermore, EPA has stated unequivocally that SCONOx is technically feasible for large combined cycle projects such as this one. The South Coast Air Quality Management District has also concluded that: the SCONOx control technology can be scaled up in comparison to the 32MW demonstration plant since the exhaust characteristics of the turbines are similar. Based on staff review of AQMD source test reports for different turbines, staff finds that the NOx reduction process and the characteristics of the exhaust gases from natural gas fired turbines are similar regardless of size above 3 MW.


16. This position is echoed throughout the documentation supporting the SCAQMD’s BACT/LAER determination that is currently used throughout California. The record is replete with authoritative evidence that: “[t]here is no known technical limitation that would render the exhaust flue gas of a large industrial turbine to have different characteristics than exhaust from a 30 MW aeroderivative turbine;” and “[s]ince there is no known technical reason that will render the exhaust flue gas from a large gas-fired turbine to have different characteristics than exhaust from a 30 MW turbine, AQMD staff has concluded that LAER, as presented in the Staff Report, must apply to gas turbines over 3 MW size.” 


The District’s Analysis Did Not Include the Lowest NOx Limit


17. The District did not properly carry out the third step of the top-down BACT analysis required by the NSR Manual. In the third step, the District is to rank all remaining control technologies by control effectiveness, with the most effective at the top. A key question at this level is “How should control techniques that can operate over a wide range of emission performance levels . . . be considered in this analysis?” NSR Manual at B.22. The NSR Manual answers: “the applicant should use the most recent regulatory decisions and performance data for identifying the emissions performance level(s) to be evaluated in all cases.” NSR Manual at B.23.


18. The NSR Manual provides some latitude to consider special circumstances, if the basis is “documented in the application.” Id. In the absence of a showing of differences between the proposed source and previously permitted sources achieving lower emissions limits, the permitting agency should conclude that the lower emissions limit is representative for that control alternative. NSR Manual at B.23.


19. As discussed above, the District entirely ignored recent regulatory decisions and performance data placed in the record by CVRP in Calpine’s MEC project, and refused to perform its own analysis of the relative performance levels achievable by the different control technologies. The District’s failure to conduct this analysis constitutes clear error. Had the District conducted this analysis, the result would have been to establish a NOx limit that is lower than the limit contained in the permit.


The Collateral Environmental Impacts of SCR Were Not Adequately Evaluated


20. Selective Catalytic Reduction (“SCR”), the technology selected by the District as BACT, requires the use of ammonia. Some of this ammonia, termed “ammonia slip” or simply “slip,” is emitted into the atmosphere, where it can form secondary PM10. Secondary PM10 results from precursor emission (e.g., NOx, SO2, ammonia, organics) that undergo physical processes and chemical reactions in the atmosphere, as opposed to direct, primary PM10 emissions formed during combustion. Secondary PM10 is very fine particulate matter of the size largely responsible for health effects attributable to PM10, and causes visibility impairment. 


21. The District’s PDOC for the East Altamont Energy Center clearly identifies the flaws in the analysis of collateral impacts of SCR which are required to be mitigated under CEQA.


The use of SCR will result in ammonia emissions due to an allowable ammonia slip limit of 10 ppmvd @ 15% O2.  A health risk assessment using air dispersion modeling showed an acute hazard index of 0.018 and a chronic hazard index of 0.0131 resulting from the ammonia slip emissions.  In accordance with the District Toxic Risk Management Policy and currently accepted practice, a hazard index of 1.0 or above is considered significant.  Therefore, the toxic impact of the ammonia slip resulting from the use of SCR is deemed to be not significant and is not a sufficient reason to eliminate SCR as a control alternative.


The ammonia emissions resulting from the use of SCR may have another environmental impact through its potential to form secondary particulate matter such as ammonium nitrate.  Because of the complex nature of the chemical reactions and dynamics involved in the formation of secondary particulates, it is difficult to estimate the amount of secondary particulate matter that will be formed from the emission of a given amount of ammonia.  However, it is the opinion of the Research and Modeling section of the BAAQMD Planning Division that the formation of ammonium nitrate in the Bay Area air basin is limited by the formation of nitric acid and not driven by the amount of ammonia in the atmosphere.  Therefore, ammonia emissions from the proposed SCR system are not expected to contribute significantly to the formation of secondary particulate matter within the BAAQMD.  The potential impact on the formation of secondary particulate matter in the SJVAPCD is not known.  This potential environmental impact is not considered adverse enough to justify the elimination of SCR as a control alternative.  


22. Secondary PM10 is a significant environmental impact of SCR, under CEQA and the CAA, and must be evaluated in a BACT analysis. CARE maintain that where two technologies provide equivalent control for a regulated pollutant, but one would also control pollutants not directly regulated by the PSD program, the one controlling the unregulated pollutants should be chosen as BACT. In response to previous comments from CARE in the MEC project, the District lowered the allowable ammonia slip from 10 ppm to 5 ppm, while this is a step in the right direction, it fails to mitigate all the significant collateral environmental impacts of SCR, and falls far short of the complete mitigation available through the use of SCONOx, that we contend is required by the CAA and CEQA.

The District Failed to Require BACT for CO Startup 


and Shutdown Emissions


23. Moreover, as EPA Region IX noted, SCONOx has the collateral benefit of controlling CO and VOC emissions. Furthermore, SCONOx and an oxidation catalyst can control emissions of toxics and VOCs (or as the PDOC refers to as “POCs”). CARE pointed out in the MEC case that toxic emissions such as formaldehyde, acrolein, benzene, toluene, methane, and non-methane hydrocarbons are especially problematic during facility startup and shutdown operations. CARE Petition (MEC EAB Dkt. 2) at 24-25. A CVRP expert testified to the California Energy Commission in the MEC case that toxic emissions calculations during these operation modes were based on flawed data and assumptions and is much higher than previously estimated. See Group 3B Testimony on Air Quality and Public Health, submitted by CVRP to CEC on February 13, 2001 (STCAG Petition (MEC EAB Dkt. 1), Exhibit M).
 CEQA requires the District’s consideration of collateral benefits, and the District’s failure to consider SCONOx further, in light of its availability, feasibility and effectiveness, is in clear error.


24. The PDOC contains no concentration-based (ppm) BACT limit for CO except for full load operations. The NSR Manual is clear that “BACT emission limits or conditions must be met on a continual basis at all levels of operation (e.g., limits written in pounds/MMbtu or percent reduction achieved), demonstrate protection of short term ambient standards (limits written [as] pounds/hour) and be enforceable as a practical matter . . . .” NSR Manual at B.56. The California Air Resources Board has also stated that startup and shutdown emissions should be subject to BACT analyses. However, the District failed to establish limits and compliance procedures that would accomplish this goal. The District’s sole response to CVRP’s comments in the MEC project was that it is “not possible for the turbines to comply with their BACT emission limitations during start-up [and shut-down].” CVRP further provided documentation of several different available controls “that could be used to satisfy BACT and reduce startup and shutdown emissions.” As discussed above, the District completely failed to respond to this comment and continues to fail to properly analyze BACT for CO startup and shutdown emissions for the EAEC.


25. The EAB acknowledged in CARE’s MEC appeal that the District had entirely failed to respond to three “instances” of comments made by CVRP”.
 These instances were (1) challenges to the technical conclusions of the Stone & Webster Report, upon which the District primarily relied in finding SCONOx to be technically infeasible; (2) comments that permits had been issued in both Massachusetts and Connecticut, establishing NOx BACT for large gas turbines at 2 ppmvd @ 15% O2 averaged over one hour; and (3) identification of thirteen source tests for combined-cycle plants showing that “BACT for CO for large combined cycle gas turbines in merchant operation is no more than 2 ppmvd @ 15% O2 averaged over 1 hour.” Id. 


26. The PDOC has concluded that BACT for CO is an emission limit of 4 ppm averaged over any rolling 3-hour period, achieved using an oxidation catalyst and good combustion controls. Again, this is a step in the right direction, but not in compliance with the Clean Air Act and CEQA. This BACT determination suffers from the same problems already discussed for NOx, namely: (1) it improperly eliminates SCONOx, the most effective control technology; (2) it fails to consider lower limits required in other permits; and (3) it fails to consider lower limits demonstrated by performance data. Accordingly, the District’s failure to comply with the Clean Air Act’s BACT requirements for CO warrants further review of such.


CEC staff’s Preliminary Staff Assessment Identified Substantially the same concerns


27. The December 6, 2001 Executive summary of the Preliminary Staff Assessment prepared by the CEC offered substantially the same concerns for air quality impacts as CARE is now raising here.


· There are still a number of significant, outstanding air quality issues that have the potential to delay the overall project schedule and have impacted staff’s ability to draw conclusions in the PSA.


· First and foremost, the Bay Area Air Quality Control District has not issued its Preliminary Determination of Compliance for the project. Without the PDOC, staff cannot conclude that the project would be in conformance with local, state, and federal air quality laws.


· Still unresolved at this time is the matter of what Best Available Control Technology should apply to the EAEC. The applicant has proposed to use selective catalyst reduction (SCR) and oxidation catalysts to minimize the emissions of oxides of nitrogen (NOx) to 2.5 parts per million (ppm), and carbon monoxide (CO) to 6 ppm, while maintaining the slip of ammonia (NH3) emissions to 10 ppm. However, the Federal Environmental Protection Agency (EPA), recently determined that the BACT for a combustion turbine combined cycle operation should be set at 2 ppm for NOx, 2 ppm for CO and 5 ppm for ammonia. Staff is recommending that the project mitigate to the above-mentioned EPA-recommended BACT levels, but the EPA will not officially comment on this project until after the PDOC.


· Staff has found that the project’s emissions of NOx and VOC have the potential to cause significant impacts relative to the state 1-hour and the federal 8-hour ozone air quality standards. The area experiences violations of the state 1-hour and federal 8-hour ozone standards each year (since 1992) and there is no clear indication of improvement. Thus, it is crucial that any NOx and VOC emission increases be fully offset to avoid worsening violations of the ozone ambient air quality standard. The applicant has not provided staff with enough information about the emission reduction credits (ERCs), and staff therefore cannot determine whether the applicant's proposed offset package is adequate to mitigate the project's emissions of NOx and VOC to a level of less than significant.


· Staff has found that the project has the potential to cause significant impacts relative to the state 24-hour PM10 and the federal 24-hour PM2.5 air quality standards. Staff finds that the proposed ERCs, however, are not adequate to mitigate the project’s emissions of PM10 and PM2.5. Staff understands that the applicant is in the process of changing their mitigation proposal, but until staff receives the revised proposal and evidence of ERCs, staff cannot draw any conclusions about the project’s mitigation for PM10 and PM2.5.


· Staff continues to disagree with the applicant over emission levels and mitigation for PM10, NO2, VOC, and SO2, and the level of detail that must be provided to staff regarding key pieces of equipment. The applicant maintains that the design is not finalized, thus specific information about the duct burners (which are significantly larger than the duct burners seen in other California power plants), the boiler, and the emergency generator and fire pump are not available. Because emission data and physical characteristics of the equipment involved have not been provided, staff cannot verify the modeling analysis performed by the applicant, and lacks the information required to properly assess the project’s impacts. Further, the applicant has not yet provided enough information for staff to evaluate the ERCs for this project. Staff cannot complete its analysis until the applicant provides more information in these areas. Staff plans to issue new data requests that clarify the information that we require.


CEQA requires reading and evaluating a certified EIR or its functional equivalent prior to determining compliance


28. The Delegation Agreement between the District and EPA Region IX requires the District to comply with the CEQA EIR requirement by reading and evaluating a certified EIR or its functional equivalent before issuing a permit. The District has failed to comply with this requirement instead choosing to issue the Determination of Compliance (and presumably the PSD permit) before receiving or reading the EIR or its equivalent. These District actions are arbitrary and capricious and CARE herein protests and objects to you doing so. CEQA Applies to the District’s Issuance of a PSD Permit Under Authority Delegated by the EPA.


29. Sections 21061, 21100 and 21151 of the California Public Resources Code require every public entity that proposes to approve a discretionary activity or “project” that may significantly affect the environment to read and consider the project’s environmental impact report (“EIR”).
 An EIR is required to be prepared, or caused to be prepared, and certified by any state or local agency for any project they intend to carry out or approve which may have a significant effect on the environment.
 Only one EIR need be prepared and where a project requires multiple approvals by various state and local agencies, one agency becomes the project “lead” agency
 and the other agencies are “responsible” agencies.
 The EIR is prepared by the “lead” agency, and reviewed and considered by the other “responsible agencies approving the project. In this action, CEC is the lead agency and the District is a responsible agency; therefore CEC is required to prepare the EIR first. Under the CEQA Guidelines, 14 C.C.R. section 15000, et seq., the CEC licensing process serves as a “functional equivalent” of an EIR.


30. The Delegation Agreement between the District and EPA Region IX provides that “District permits issued pursuant to this Agreement must meet the requirements of District Rule 2 of Regulation 2.”
 That Rule requires that when the District is not the lead agency under CEQA, the lead agency must prepare or supervise the preparation of a draft or final environmental impact report (EIR), and the District must receive a copy of that EIR.
 Subsection (b)(1) of section 15253 of the CEQA Guidelines allows for use of a functional equivalent to an EIR prepared under a certified program such as the CEC power plant licensing program, if the certified agency “is the first agency to grant a discretionary approval for the project.” Subsection (c) of section 15253 prohibits the District from issuing a PSD permit based upon a substitute document if the CEC is not the first agency to grant a discretionary approval for the project.


31. In short, the Delegation Agreement requires that the District receive a CEQA-compliant EIR or its functional equivalent from the CEC prior to issuing a permit under District Rule 2 of Regulation 2, which presumably must be based on findings of the Final Determination of Compliance. The CEC licensing program as a whole constitutes the “functional equivalent” of an EIR. Therefore, the District may not issue a permit until the issuance of the CEC license, and therefore the issuance of the Final Determination of Compliance prior to issuance of final permit, is interpreted by CARE and objected to as an action of prejudicial precommitment for the projects approval. The Determination of Compliance must only be issued based on a complete administrative record, which establishes compliance with all Laws Ordinances Regulations and Standards (LORS), including the Federal Clean Air Act (CAA) and California Environmental Quality Act (CEQA). In addition, Certificates of Compliance, for all other facilities owned by the applicant within the state of California must be provided or a schedule for compliance with all air pollution LORS must be provided prior to issuance of the permit to construct.


Biological Resources


32. The EAEC contribution of NOx and PM2.5 loading renders the cumulative NOx and PM2.5 loading as significant in terms of adverse effects on the ecosystem.  CARE has requested Shawn Smallwood PhD to estimate the spatial area of California red-legged frog habitat that would likely be degraded and in which frogs may be harmed as a result of the deposition of nitrogen oxides and fine particulate matter generated by the East Altamont Energy Center, as well as by the other proposed energy projects included within the CEC’s cumulative impacts assessment performed for the GWF Tracy Peaker Plant.  


33. The analysis and approval of the FDOC, and PSD permit for the EAEC is part of the current race to expedite the siting, construction and operation of new natural gas powerplants as the main, if not the only, necessary cure for the totally unprecedented, ongoing energy crisis.  With the signing of executive orders, the energy crisis was declared an emergency by the Governor in January 2001.


34. In challenging the approval of the PSD permit for the EAEC, CARE' will focus on the BAAQMD’s failure and inability to comply with the California Environmental Quality Act (CEQA), the federal Clean Air Act (CAA), and the federal Endangered Species Act (ESA).  The BAAQMD’s completely ignored the ongoing energy crisis and its potential impacts on the project as well as the environment.  They ignored potentially significant impacts and their feasible mitigation.  


35. To maximize environmental protection, which is its primary goal, CEQA requires an environmental analysis and project description that is stable, finite and accurate.  The analysis must be based on actual conditions, as they exist in the physical environment, rather than hypothetical models as they may have existed before the Governor declared the “so-called” energy crisis an emergency by executive order in January 2001.  These are fundamental CEQA principles that cannot be ignored or trivialized in the manner CEC, BAAQMD, and the applicant has done.


36. The crisis has drastically changed, and will continue to drastically change California's electrical power market system that went into effect in 1996, commonly known as "deregulation" (which was actually a restructuring). One of the biggest contributing factors to the crisis is the manipulation of the 1996 model to allow gouging (primarily the raising of prices by withholding power during peak demand) of incredible magnitude and duration.  This manipulation, and its accompanying gouging was and is being made possible by inherent flaws rendering the existing market system completely unworkable and in dire, immediate need of drastic changes.  (See attached December 8, 2000 Enron Memo on power marketer’s “Trading Strategies” Adobe file.) 


37. Vast, fundamental uncertainties are the essence of the ongoing energy crisis.  One of the leading uncertainties is the cost and availability of the natural gas needed to fuel new powerplants like EAEC.  The only thing the energy crisis has made reasonably certain, particularly since attaining emergency status, is that California will never return to the 1996 market model.  It is also reasonably certain that whatever replacement market system California comes up with, it will be new and unique, with potentially significant impacts and mitigation measures that are also new and unique. 


38. In light of these fundamental uncertainties, it is simply impossible to determine with any kind of accuracy what kind of electrical power market system California will end up with once the crisis is under control.  In turn, during the period of uncertainty this makes it impossible to conduct the type of stable, finite and accurate analysis CEQA and other LORS require.  


39. The CEQA analysis conducted by the CEC (i.e.; the Preliminary Staff Assessment) does not even mention the energy crisis.  But the energy crisis is clearly the type of existing condition capable of causing potentially significant impacts that absolutely must be addressed under CEQA.  The BAAQMD’s analysis implicitly and incorrectly assumes California's 1996 market model has functioned and is continuing to function smoothly without major problems or modifications.  Of course, this is simply untrue (as evinced by recent memo’s disclosed by the bankrupt energy marketer Enron on their “market strategy”)
 and constitutes a fatal flaw in regard to providing the stable, finite and accurate basis for an adequate CEQA   review.  


40. As further alleged below, primarily because of the crisis, the requisite findings required for permit approval simply cannot be made.  For example, it can not be said the conditions of approval imposed by CEC, BAAQMD, and the applicant ensure the EAEC will comply with all LORS, particularly CEQA, the federal Clean Air Act (CAA), and Endangered Species Act (ESA).  Nor can it be properly found that all potentially significant impacts have been addressed, or that the conditions imposed by CEC and BAAQMD will mitigate those impacts sufficiently.


41. CARE contends that conditions of approval imposed by CEC, BAAQMD, and the applicant fail to comply with the CAA requirements for BACT for emissions of criteria pollutants. CARE contends that BAAQMD has failed to develop an equitable and more effective air quality management strategy to reach attainment of federal air quality standards.


42. In regard to biological resources, the record contains substantial evidence of the inadequacy of The BAAQMD’s approach despite a detailed report on the subject by a fully qualified expert; the adverse effects of NOx and PM deposition on exotic red-legged frog habitat in the region have so far been ignored.  


43. The inescapable conclusion that The BAAQMD’s improperly reduced the scope of the environmental analysis of, and mitigation for, NOx and PM impacts on biological resources.


44. Other adverse effects on biological resources completely ignored by The BAAQMD’s were the cumulative impacts of the deposition of all toxic substances spewing from the EAEC's stacks.  Unlike impacts on humans, the health impacts to wildlife and plants were not addressed.  This is irrational as well as improper under CEQA.  Humans will work at the plant only for 8-hour shifts, but resident plants and animals will be exposed to the EAEC's deadly pollutants 24 hours a day.  In conclusion, substantial evidence in the record shows BAAQMD and CEC failed to estimate the contours and ultimate boundary of criteria pollutant deposition from stack releases, and the inevitable, potentially significant impacts to plants and animals within this zone of deposition.


45. Substantial evidence also shows The BAAQMD’s cumulative impacts analysis, particularly in regard to biological resources, trivializes the significance of impacts and avoids consideration of feasible mitigation.  The BAAQMD’s only presented point estimates of released pollutants and compared them to regulatory standards.  Chronic exposures and synergistic effects were not adequately addressed.


46. CARE contends that the BAAQMD’s is violating CEQA, the CAA, and ESA in a number of other ways.  In addition to or in conjunction with the violation of CEQA, CARE claim BAAQMD and CEC are breaching their public duties, and CARE may seek relief from the applicant's violation of the Unfair Practices Act, found in the Business and Professions Code, by engaging in conduct that is unlawful, unfair or fraudulent within the meaning of that statutory scheme.


47. PLEASE TAKE NOTICE that we respectfully demand that all administrative review activities concerning applications for the siting, construction or operation of natural gas powerplants in the District presently before the CEC in any manner requiring CEQA or CEQA-equivalent compliance as part of the administrative review be immediately terminated or substantially modified, and no additional public funds be expended to review such applications pending the resolution of, or at least the substantial stabilization of prices, supplies and other market conditions in regard to, the ongoing “so-called” California energy crisis declared to constitute an emergency by the Governor through the issuance of executive orders commencing in January 2001.  The energy crisis, and associated market manipulation by energy firms like Enron, has made it impossible to conduct the type of stable, finite and accurate review of conditions as they actually exist required by CEQA.  The crisis has destroyed and continues to destroy the database essential to the identification, evaluation and mitigation of potentially significant environmental impacts that may occur as a result of a powerplant project.  The compilation of that fundamental database is the backbone of the process required by CEQA to afford, assure and maximize environmental protection and avoidance of harm to the environment caused by activities carried out or allowed by public agencies.  


48. Moreover, we respectfully demand that the CEQA environmental review carried out in previously approving all natural gas powerplant projects be immediately reopened to determine if and precisely how the environmental documentation for each such previously approved powerplant project must be modified to take into account the ongoing crisis and market manipulations and its potentially significant effects on the powerplant projects themselves, as well as on the environment generally.  We strongly urge you to provide us with an immediate and final response to these demands, consisting of or accompanied by a fair explanation of the BAAQMD's position.    Should we fail to receive an adequate, good faith and fair response from you within a reasonable period (reasonable in regard to our resources and fund raising as well as time elapsed), we will assume and rely upon your silence as a full and final denial and we will proceed accordingly without further futile efforts to correct and salvage the validity of your administrative process for the siting, construction and operation of thermal powerplants in California.


49. PLEASE TAKE FURTHER NOTICE that your failure to immediately cease 


desist from the further waste of public funds by processing applications subject to a CEQA equivalent review that may not be performed because of existing, ongoing conditions--i.e., the energy crisis and market manipulations--may become the subject of a taxpayers suit under section 526a of the Code of Civil Procedure, and relief may be sought against the decision makers personally, as well as against other parties.  
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		Employer: Aspect Communications 

Title: Electronics Design Engineer

Salary Desired: Negotiable 

Travel: Light (<25%)

Work Type: Any 

Available: Now 

Active/Passive: Active

Citizenship: US Citizen

Security: Yes 

Last Updated: 1-27-2002

Degree: B.S. Physics





		Objective


A position as a technical engineer or manager utilizing my educational background, and eighteen years work experience in the microelectronics, telecommunication, semiconductor, and hard drive industry.


Employment Experience


11/99 – 02/02 ---- Aspect Communications


Component Engineer, Manufacturing Engineering: responsible to support all vendor supplied components and assemblies in accordance with established processes and requirements. This support is defined as follows: 

·  The AML is maintained and kept current with all vendor information and necessary requirements 


·  Establish and maintain a process to provide adequate and timely notice/knowledge in reference to all component obsolescence. 


·  First line of defense in providing for material obsolescence resolution 


·  Establish and maintain a process to closely track single sourced material. A single source list will be created and routinely disseminated to procurement. This list will be used to insure adequate inventory is maintained for this key material. 


·  All AML related IRFs (Item request Forms) are to be approved by the component engineer for: 


·  Establish and maintain a process to insure all users of the AML have contemporaneous information. 

·  Provide a resource to development engineering, sustaining engineering, and procurement in the role of assisting with component issues/identification 


·  Provide component analysis and resolution in relation to product failure (increased quality) 


·  Creation and Submission of Engineering Change Orders (ECO) and Manufacturer Change Orders (MCO) utilizing the Agile database.

·  Validation of programmable parts. 


·  Reduce costs through strategic and planned identification of alternate components


2/99 – 11/99 -----the Watt Stopper Inc.


(Occupancy sensors for energy savings, including passive IR, ultrasonic, and light level sensor. These consumer products incorporate ASIC and Micro controller based technologies.)


Test Engineer, Advanced Manufacturing: Development of test fixtures for opt electronic, ASIC, and Micro controller based product characterization. Software development for various automated electronic test apparatus to perform data acquisition, data logging, and data reporting. Prepare failure analysis, and reports as required for returned goods.


Skill used include:


·Programming (basic, machine coding, C)


·Circuit modeling, and test fixture fabrication


·Electronic trouble shooting


·Multiplexed data acquisition


·EAGLE circuit design, digital, analog, mixed signal and opt electric components


9/96 - 11/98 ----- Phase Metrics, Fremont, Ca. (Major supplier of hard disk industry’s component testers. These include head media certifiers, fly height testers, head testers, and optical inspection equipment).


Engineer-Scientist, Customer Support/Standards: Group reviews new products for design flaws prior to release, and designs and qualifies magnetic media, glide, and optical inspection equipment standards.


Skill used include:


·Programming (Visual Basic)


·Design and fabricate standards disks for calibration and correlation of optical inspection to piezo-glide and certification errors.


·Electronic trouble shooting to discover design flaws in certification tester, and optical inspection equipment.


·Prepared system test plan for optical inspection equipment


·Prepared Final Acceptance Test procedures for optical inspection equipment


·Provide training for field engineers, and manufacturing technician, to transition new products to production.


·Customer training and demonstration of new products


·Prepared and published paper on MR Glide using the MR transducer to detect and classify defects on the media surface


·ORCAD circuit design


·Operation of various test equipment including scanning tunneling microscope or Atomic Force Microscope (AFM), Magnetic Force Microscope (MFM), spectrum analyzers, oscilloscopes, arbitrary waveform generators, etc.


·Operation of various disk testers including MC900, MG250 certifiers, IBM ODA, and PS5100.


5/93 -9/96 Exempt   Present Consultant ----- Qualified Parts Laboratory, 


Sunnyvale, Ca. (qualifies parts for government, industrial, and space applications) QML Certified.


Test Engineer, Electronics Characterization Area: Development of test fixtures for electronic device characterization. Software development for various automated electronic test apparatus to perform data acquisition, data logging, and data reporting. Preparation of test plans according to specific military application e.g.; MIL-STD-883, 202, etc.


Skill used include:


·Programming (basic, Fortran, machine coding, C)


·Circuit modeling, and test fixture fabrication


·Electronic trouble shooting


·High Voltage Dielectric Withstand & Insulation Resistance Testing


·RF amplifier, MMIC, filter, and switch testing 1MHz-2.1GHz


·Multiplexed data acquisition


·IBM PC Network (LAN) and Database Administration


·ORCAD circuit design for RF, digital, analog, mixed signal components


·Residual gas analysis certification engineer utilizing Mass Spectroscopy


·Environmental Laboratory Supervisor


5/82-11/91 ----- Santa Barbara Research Center (subsidiary, Hughes Aircraft Co.)


Senior Development Engineer, Detector Division: Reported to head of characterization section and performed special projects for the Materials Department Manager. Responsible for monitoring and improving IR-detector fabrication process. Responsible for materials purity control monitoring. Providing technical inputs for proposal activities.


Skills used included:


·Software development for analysis of data collected from automatic data acquisition systems. Languages: Fortran, UNIX "C", FLEXTRAN. HPL, basic, and assembly code.


·Interfaces developed for data transfer between Mac to HP, IBM, and VAX computer systems.


·Implementation of statistical process control (SPC) techniques in the material growth and detector array fabrication process line.


·Design and development of optical and electrical characterization apparatus. Analytic results from these apparatus were published in scientific journals (See Publications)


·Optical and electrical characterization of a wide variety of insulator, superconductor, and semiconductor materials utilizing cryogenic microprobe technology of IR detectors, MISFET, Focal Plane Gated Arrays (FPGA) and other semiconductor devices.


·X-ray diffraction, X-ray Fluorescence Spectroscopy, scanning electron microscope (SEM) analysis including Wavelength and Energy Dispersive (WDX & EDX) analysis.


Education


1985 B.S. Physics, University of California at Santa Barbara, undergraduate emphasis electronics, microprocessor design, and material sciences.


1988, Independent research at U.C.S.B., with Dr Carl Ramsayer to examine the feasibility of the use of an IR-Detecting Cathode Luminescence Spectral Radiometer to measure Cathode Luminescence effect in Oxide and Carbonate materials at low electron beam acceleration voltages.


1991 U.C.S.B. Concurrent Enrollment M.S. Program Materials 


Sciences


Security Classification


Secret


Professional Affiliations


Member International Society for Optical Engineering (SPIE)


Member Union for Concerned Scientists (UCS)


Community (volunteer) activities


1/80 - 12/92 Director (founding) President Let Isla Vista Eat, Inc. (LIVE) Non-profit Corp.


12/82 - 6/89 President (elected)-Isla Vista Community Council/Municipal Advisory Council


12/84 - 12/92 Director (elected)-Isla Vista Recreation & Park District


12/89 - 12/91 Director -First VP California Recreation & Park District Association


12/89 - 12/91 Director - Santa Barbara County Special Districts Association


12/89 - 5/93 Director (elected) Goleta West Sanitary District


12/96 -12/98 Commissioner Sunnyvale Housing & Human Services Commission


9/99 - Present President (founder) CAlifornians for Renewable Energy, Inc. (CARE) non-profit


Technical Publications


1986, C.E. Jones, M.E. Boyd, W.H. Kunkel, S. Perkowitz, R. Braunstein. Noncontact electrical characterization of Hg1-xCdxTe,  Journal of Vacuum Science Technology, A(4),Jul/Aug 1986  pp2056-2060


1988, M.E. Boyd, E.L. Divita, M. Holtzman, B. Baumgratz, The  Effects of Total Dose Gamma Radiation on Tolerant InSb Device  Characteristics, Proceedings of the IRIS Specialty Group on Infrared  Detectors National Institute of Standards and Technology , 1988 Vol.  II pp103-204


1991, S.M. Johnson, D.R. Rhiger, J.P. Rosbeck, J.M. Paterson, S.M. Taylor, M.E. Boyd, Effects of Dislocations on Performance of LWIR Hg1-xCdxTe PV Detectors, Proceedings of the IRIS Specialty Group on Infrared Detectors National Institute of Standards and Technology, August 13, 1991 (Best Paper Award)


1998, M.E. Boyd, Xiaopeng Xu, and Brian Vu, A Study of MR Glide  Signals Using Precision Defects, IDEMA Insight on Emerging Technologies, September/October 1998 Vol. XI, No.5, pp7.


1999, M.E. Boyd, Xiaopeng Xu, MR Glide Inspection for Hard Disk Defect Detection, The International Society for Optical Engineering Proceedings of SPIE, Surface Characterization for Computer Disks, Wafers, and Flat Panel Displays, 28 January 1999, Vol. 3619, pp53.


(References provided upon request)


 





� EAEC PDOC at page 10.



� PM10 is “particulate matter with an aerodynamic diameter less than or equal to a nominal ten micrometers” 42 U.S.C. 7602(t).



� Before the Board, Calpine/Bechtel argued that this testimony was “extrarecord” evidence that was not available to the District when it initially issued the FDOC, and had not been included in the Administrative Record. The Board concluded that this testimony before the CEC constituted the parties’ first opportunity to submit their views on the District’s top-down BACT analysis, and elected to treat the testimony as “part of the administrative record for this case.”



� Although CVRP was not a petitioner in CARE’s MEC EAB appeal, issues raised by another party during the public comment period may be raised by petitioners, even if the petitioner did not raise the issue in his or her own comments. The issue must simply have been raised by “some party” during the comment period. 40 C.F.R. §124.13.



� “. . . An environmental impact report is an informational document which, when its preparation is required by this division, shall be considered by every public agency prior to its approval or disapproval of a project.” Pub. Res. Code §21061.



� Pub. Res. Code §§ 21100, 21151.



� “Lead Agency” is “the public agency which has the principal responsibility for carrying out or approving a project which may have a significant effect on the environment.” Pub. Res. Code § 21067.”



� A “responsible agency” is “a public agency, other than the lead agency, which has responsibility for carrying out or approving a project.” Pub. Res. Code §21069.



� 14 C.C.R. § 15251(k).



� 56 Fed. Reg. 4944, section 1 (February 7, 1991). See Rules 2-2-208, 2-2-213, 2-2-401.3 (incorporating 2-1-426), 2-2-404.1, 2-2-405.1, 2-2-407 and 2-2-407.1.



� District Rule 2-2-401: “In addition to the requirements of Regulation 2-1-402, applications for authorities to construct facilities subject to Rule 2 shall include . . .CEQA-related information which satisfies the requirements of Regulation 2-1-426.” Regulation 2-1-426 requires the Lead Agency under CEQA to prepare an EIR.



�  See � HYPERLINK "http://www.ferc.gov" ��http://www.ferc.gov� for recently disclosed memos from Enron online at the FERC’s homepage.
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Short Biography of Shawn Smallwood, Ph.D.


Dr. Shawn Smallwood is an ecologist with 17 years of professional experience with wildlife, ecosystems, and endangered species issues.  He has authored 141 publications, nearly a third of which were peer-reviewed.  He has served as Associate Editor and Editorial Board Member of three international scientific journals, and he has reviewed many professional papers and two books.  Dr. Smallwood understands what it takes to produce scientifically defensible research, survey and monitoring results, as well as impacts assessment.


Dr. Smallwood’s work has focused on both endangered species conservation and animal damage control.  He has worked to conserve such state or federally threatened species as California red-legged frog, giant garter snake, Swainson’s hawk, and Northern goshawk. He has also developed lethal and non-lethal methods to control pocket gophers and other species.  Since 1985, he has also conducted the California track count for monitoring the statewide numerical and spatial trends of mountain lion, bobcat, coyote, gray fox, black bear, and other mammalian Carnivores, as well as for black-tailed deer.  Dr. Smallwood also developed quantitative methods to identify individual animals by their tracks, and he developed new monitoring and counting methods for pocket gophers and other fossorial animals.  He developed a new quantitative measure of treatment effect for use in animal damage control efforts.  He also conducted his Ph.D. thesis research on exotic species, particularly those species of mammals and birds that invaded California and caused economic or environmental damage.


Dr. Smallwood also applies the tenets of landscape ecology to his work, and develops ecological indicators for use with Geographic Information Systems (GIS).  Dr. Smallwood has integrated Global Positioning Systems (GPS) into his field studies, and has developed new statistical procedures for analyzing spatial data.  Dr. Smallwood is also one of the world’s leading experts on animal density and spatial patterns of distribution, and he has an extensive collection of density and numerical estimates published for many species of mammal, bird, reptile and amphibian.  He uses these estimates to predict patterns of spatial distribution for species with which he works in the field, and he uses them to interpret patterns observed in his field work.  Dr. Smallwood also works on operationalizing the habitat concept, and focuses research on how to accurately quantify the selection and use of habitat by animal species.


Much of Dr. Smallwood’s consulting work has centered on assessing the foundation of conclusions in environmental documents prepared by project proponents and their consultants, as well as by lead regulatory agencies.  He works to protect the interests of stake-holder groups by assessing the impacts of completed, ongoing and proposed projects and he assesses the adequacy of related environmental documents.  He has served as an expert witness in litigation against the nuclear weapons industry and the chemical manufacturing industry, as well as against ocean floor dredging and an airport expansion, as examples.  Dr. Smallwood has written numerous expert reports, declarations, and depositions, and has testified often before attorneys, City Councils, County Supervisors and California Commissions.
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Assessment of the Environmental Review Documents Prepared 


for the East Altamont Energy Center


Testimony of:


K. Shawn Smallwood, Ph.D.


109 Luz Place


Davis, CA  95616


puma@davis.com
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Siting Committee


California Energy Commission


September 30, 2002


I have been retained by Bob Sarvey and CAlifornians for Renewable Energy (CARE) as an independent expert on environmental resources with focus on biological resources to review the Preliminary Staff Assessment (PSA), Final Staff Assessment (FSA) and any other relevant planning documents related to the East Altamont Energy Center (EAEC), which is proposed to be sited a few miles north of Tracy, California.  I have been asked to provide expert testimony in preparation for the Pre-Evidentiary Hearing scheduled for 7 October 2002.  My qualifications for commenting on the EAEC planning documents are summarized in my short biography and Curriculum Vitae, which are attached.  I have a Ph.D. in Ecology with 17 years of professional experience with biological and agricultural issues, as well as ecosystem ecology.


I visited the proposed EAEC site, and I viewed it through binoculars from the Delta-Mendota Canal and from adjacent roads.  


In the following text, I will summarize the following shortfalls that I found in the environmental documents prepared for the EAEC.  These shortfalls will cause excessive harm to the environment, unless they are rectified.  Briefly, the following problems with the environmental review are raised in my letter:


1. The piecemeal release of environmental documents prevented a comprehensive and maximally effective public review and participation with the planning process by forcing the public to obtain and crosswalk among all of the various documents in order to approach the level of understanding of the project that one would get from an EIR under CEQA;


2. The applicant escaped review of its detailed mitigation plan by not having prepared a Biological Resources Mitigation Implementation and Monitoring Plan (BRMIMP) by the time the FSA was released, and it appears, based on staff recommendations in the FSA, that the applicant has yet to begin preparing this important document;


3. The CEC staff should not be preparing the environmental review documents for the EAEC because it is infusing into them its own ideations, which are naturally defended against public critique and which results in bias – the CEC staff should be critiquing the documents prepared by the applicant; 


4. Certain special-status species were inexplicably left out of the staff analysis and others that were excluded from the Tracy Peaker Project staff assessments were included in the FSA for the EAEC;  


5. The impacts assessment failed to include certain special-status species that are known to occur in the area, such as special-status species of bats and western spadefoot;


6. The only biological impact being compensated with a mitigation measure is the conversion of 44.5 acres of land into the facility, thereby neglecting the indirect impacts, which are much more significant than the 44.5 acres of direct impact;


7. The CEC neglected to consider that the water requirement of the EAEC threatens wildlife habitat and up to 1,153 acres of productive farmland based on estimated average water use, and up to 1,750 acres based on maximum water use;


8. No explanation was provided as to why the EAEC is not being asked to use dry-cooling technology, or why it is not being asked to lessen the maximum projected use from 7,000 acre-feet per year to 4,613 acre-feet per year which would spare about 597 acres of productive farmland, and which is obviously feasible;


9. The CEC dismissed noise pollution as a significant impact, and neglected to consider that the noise pollution will likely degrade approximately 3,000 acres of wildlife habitat;


10. The CEC dismissed atmospheric pollution as a significant impact, and neglected to consider that the atmospheric pollutants generated by the Project will deposit onto approximately 7,800 acres of habitat of California red-legged frog and California tiger salamander, both species of which are sensitive to these pollutants and threatened by exposure to them;


11. The CEC neglected to consider that the generation of atmospheric pollutants from the EAEC will be unusually great compared to other proposed gas-fired power plants in California, nor did it adequately consider the local concentration of these pollutants that would result from this power plant added with the pollutants generated by the Tesla Power Project and the Tracy Peaker Project and other ongoing activities (e.g., the biomass plant and increasing auto traffic);


12. No explanation was provided as to why the EAEC is not being asked to restrict emissions of criteria atmospheric pollutants to the minimum permitted levels of several other gas-fired power plants, restrictions which would reduce emissions by many tons every year and which are obviously feasible;


13. The CEC is apparently not requiring the applicant to use SCONOx technology, which has been demonstrated to achieve much reduced emissions, and because this improved technology is feasible, the CEC is not holding up to CEQA’s foremost principle of maximizing environmental protections through feasible mitigation;


14. The cumulative impacts analysis arbitrarily encompassed only a 6 mile radius around the EAEC, rather than the entire air basin into which the pollution will be injected;


15. The cumulative impacts analysis inappropriately neglected to include on-going impacts caused by existing generators of pollution and other on-going adverse impacts on wildlife caused by energy generation in the region;


16. Not even a qualitative cumulative impacts assessment was performed on the atmospheric effluents, considering the development of Mountain House and two other communities and despite staff’s request for such an assessment;


17. No cumulative impacts assessment was performed on the expected use of 25,161 acre-feet per year by the EAEC, Tracy Peaker Project, Tesla Power Project, and the Mountain House and Tracy Hills developments, which threatens to deny irrigation to 6,290 acres of productive farmland or to some combination of farmland and wildlife habitat;


18. The biological mitigation is overly focused on the San Joaquin kit fox, relying on the unprepared, unsubstantiated claim that San Joaquin kit fox is a useful umbrella species for the other special-status species to be adversely affected by the EAEC; 


19. The biological mitigation exposes San Joaquin kit foxes to some of the same impacts as will be generated by the EAEC – noise and light pollution, as well as deposition of atmospheric pollution from the Plant – and it exposes the kit fox to an additional impact – proximity to an extensive area onto which anti-coagulant rodent baits are broadcast onto the ground (most recently the rodenticide used in the Altamont hills of Alameda County is rolled oats with 0.01% chlorophacinone, the percentage of which is rather high);


20. The biological mitigation is grossly inadequate based on the extent of the impacts and compared to precedent set by developers of housing tracts and compared to the approximately $10.5 billion gross income that will be made by the applicant by operating the EAEC over 30 years;


21. Based on the area of estimated biological impacts, the precedent set by others, and on the applicant’s estimated income from the project, the applicant should be required to spend at least $57.3 million on biological mitigation;


22. Appropriate mitigation measures would include (a) the use of SCONOx technology, (b) the purchase of conservation easements on thousands of acres in the Altamont Pass along with a restriction on the use of anti-coagulant rodenticides and other activities that are harmful to the San Joaquin kit fox, (c) the funding of research and solutions intended to reduce avian mortality caused by the wind turbines in the Altamont Pass Wind Resources Area, (d) the funding of a large-area, long-term monitoring program for multiple special-status species so that society can learn about the cumulative effects of ongoing and future human activities, and (e) habitat restoration for California red-legged frogs and other special-status species in the region.


Some of the points I raise in this letter are similar or exactly the same as some of those I made regarding the GWF Tracy Peaker Project.  However, the CEC refused to consider my comment letter on the Tracy Peaker Project as expert testimony, let alone public comments, so I reuse these comments here in the hope that the responsible staff persons involved with this case will be more inclusive and more consistent with the CEQA process.


SUFFICIENCY OF FSA AS AN INFORMATIVE DOCUMENT


To make informed decisions, lead authorities and the public must have access to good information.  Under CEQA
, “[A] paramount consideration is the right of the public to be informed in such a way that it can intelligently weigh the environmental consequences of any contemplated action and have an appropriate voice in the formulation of any decision”.  Attributes of such information would include thoroughness, relevance, lack of bias, and honest, full disclosure of the environmental setting and possible cumulative impacts.  Documents that present information from a strongly biased perspective will tend to include logical fallacies, internal contradictions, and unfounded boilerplate responses to substantial issues.  In this section, I have exposed some of the errors, logical fallacies, and bias that plague the CEC’s staff assessments, thus rendering the information in these documents as unreliable.


Piecemeal Document Release


For example, repeating my comment made in letters addressing multiple other proposed gas-fired power plants in California, the CEC is making it difficult for me and my client to participate with the planning and review processes of this power plant application.  The typical CEQA process facilitates public participation by consolidating information for the public in an EIR or negative declaration.  The CEC is atypical with respect to CEQA by scattering information about in data requests, responses to data requests, staff assessments, the application for certification, the BMRIMP and other documents.  This process frustrates those members of the public who want to participate, and discourages them from continuing.  Please return to the CEQA process as it is intended to be used.


Agency Bias


Again repeating my comment made in letters addressing multiple other proposed gas-fired power plants in California, by writing the EIR-equivalent documents, or what I assume to be the EIR-equivalent documents (i.e. the staff assessment, PSA, FSA), the CEC is personally involving its staff in the formulation of the impacts assessment and of the mitigation plan.  It is only natural for individuals to defend their ideations and their time and effort put into a planning document.  It is only natural, therefore, for such individuals to resist criticism and to exhibit bias.  CEC staff members are not “independent” reviewers or analysts of the environmental documents prepared for the EAEC, as is claimed in the FSA (for my full argument on this issue, please see my comment letter on the Blythe Energy Project FSA).  


The CEC is bucking the CEQA process by not simply reviewing the planning documents prepared by the project applicant.  By writing these assessments, the CEC staff is more likely to treat public criticism as adversarial rather than constructive (and it does so at the expense of the taxpayers).  Having been a peer-reviewer of many scientific papers submitted to professional journals, and having had many of my own papers reviewed by my peers, and having administered the reviews of numerous papers, I am experienced with the independent review process.  The CEC staff members are not independent reviewers of proposed gas-fired power plants.  My conclusion is corroborated by California PEER’s review of the CEC staff and its internal process
.  Also, I am concerned that the CEC staff assessment of the EAEC might have been influenced by the long-term energy contract signed by the Governor, and whether staff was subjected to political pressure or might have regarded the decision on this project a foregone conclusion.  There is ample reason to argue that the CEC staff is not independent in power plant siting cases in general and in this case in particular.  I again request that the CEC return to its normal regulatory role pursuant to the principles of CEQA and that it cease preparations of staff assessments.  


ENVIRONMENTAL SETTING INADEQUATELY DESCRIBED


CEC staff visited the site in May and August (PSA p. 5.1-6), but the nature of these visits was not described.  It would be helpful to know how long staff visited the site and what observation methods were used.  This information is important because the public needs to be able to assess the degree to which staff made subsequent assessments based on personal knowledge of the site.  It is important to know whether staff invoked appropriate caution in rendering impact assessments in the face of uncertainty, consistent with the uncertainty principle in risk assessment
.


One day of California red-legged frog surveys was inadequate for determining absence of this species (p. 5.2-14), and simply falls short of protocol
.  Furthermore, the National Renewable Energy Lab (NREL) researchers (I was one of them) at the wind farm nearby to the west and southwest found multiple ponds that were occupied by California red-legged frog.  Based on my experience, and on the experiences of many biologists (hence the USFWS survey protocol), one day of survey for California red-legged frog is unreliable to determine absence, especially when nearby ponds are occupied.  The conclusion that red-legged frog is absent from the site or its surroundings is therefore unsupportable by the survey that was performed by the applicant.


It would be helpful if staff could explain why Table 1 excluded western spadefoot and all special-status species of bats (p. 5.2-8).  Besides these omissions, I am concerned that Table 1 is inconsistent with the biological assessment provided for the Tracy Peaker Plant, located only a few miles away.  Table 1 included northern harrier and white-tailed kite, which is a conclusion I share, but why do these species occur here and not at the Tracy Peaker Plant? (I observed both at the Tracy Peaker Plant, but my testimony was ignored by the CEC in its Decision.)  Why are there no bats or western spadefoot at the EAEC, whereas they are potentially present at the Tesla Power Project site?


Perhaps on page 5.2-16, the CEC should note my observations of white-tailed kites copulating on the Tracy Peaker Plant lay-down area, which is within 5 miles of the EAEC site.  Also, please note that I submitted videotape evidence.


Although the applicant apparently played down the likelihood of Swainson’s hawk ever using the project site (p. 5.2-15), the NREL wind farm researchers have seen them as far west as the Altamont hills, and I have seen them foraging immediately east of Mountain House.  The Swainson’s hawk should be regarded as a resident species on and around the project site, capable of nesting in nearby trees and most likely foraging over the proposed laydown area whenever prey resources are available there.


Although tricolored blackbird presence was played down by the CEC (p. 5.2-17), the NREL researchers observed flocks of tricolored blackbird using the Altamont Hills only a few miles from the project site, and within view of it.


Inadequate Impacts Assessment


Shortfalls in describing the environmental setting can be used to minimize estimates of environmental impacts.  In this case, the applicant and CEC staff presented such shortfalls in describing the environmental setting, although these shortfalls were most likely unintentional.  However, the CEC’s impacts assessment appear to result in minimized estimates largely for a different set of reasons than shortfalls in describing the environmental setting.  For example, the CEC staff is constrained by arbitrary standards such as the 6-mile limit on cumulative impacts assessment and such as the dismissal of indirect impacts in favor of direct impacts, and too much reliance on the applicant’s impacts assessment. As I stated in a previous paragraph, documents that present information from a strongly biased perspective will tend to include logical fallacies, internal contradictions, and unfounded boilerplate responses to substantial issues.  Having reviewed the CEC’s environmental documents for about 20 proposed gas-fired power plants, I found them rife with boilerplate responses to substantial issues, logical fallacies and contradictions.  In most cases, including that of the EAEC, certain substantial issues are completely neglected and these stand out in this section. 


As an example of a contradiction, the CEC concluded that the HRSG stacks might be a problem for birds (p. 5.2-23), which is a conclusion with which I tend to agree.  However, I am dismayed that the CEC rejected my very same conclusion regarding the stacks of the Metcalf Energy Center.  Why is it that the CEC insisted this potential impact would not be a problem for the Metcalf Energy Center, whereas now it is considered a potential problem for the East Altamont Energy Center?  Why the inconsistency?


Direct versus indirect impacts


Consistent with the staff assessments I have reviewed for past and ongoing applications for constructing new natural gas-fired power plants, the PSA and FSA for the East Altamont Energy Center consider only the laydown area of the power plant as the only part of the environment that will be adversely affected by the power plant.  Even though vernal pools and emergent marshes exist to the south and east of the project, the FSA claims these will be avoided (p. 5.2-5).  An alkaline meadow occurs one mile west of the project site, but its presence caused no concern to the CEC staff (p. 5.2-6).  The CEC recognizes that a core area of designated California red-legged frog critical habitat is within 5 miles of the project site, but the CEC claims it will receive no direct impacts (p. 5.2-6) and that indirect impacts of stream dry-down and habitat fragmentation must be avoided (these indirect impacts are unlikely to occur, but others are likely to occur – see below).  Similarly, special-status species of plants are said to be in the area, but not on the project site, so will not be affected (p. 5.2-6 and 7).  Thus, it was no surprise to find that the CEC’s impact assessments for special-status species dismissed the effects of atmospheric pollutants as insignificant (p. 5.2-10).


As I have pointed out in my past comment letters on the Metcalf Energy Center, Colusa Power Plant, Blythe Energy Project, Contra Costa Power Plant Unit 8, and Tracy Peaker Plant, it is incomplete and inadequate to focus on the laydown area of the power plant as the area subject to adverse impacts.  Direct impacts are not automatically more significant than indirect impacts, and in the cases of gas-fired power plants, the latter type of impacts are mostly likely most significant.  Offsite impacts are substantial and most likely significant, especially when viewed as cumulative impacts.  These impacts include the deposition of atmospheric pollutants generated by the power plant, increased artificial lighting, increased noise pollution, increased vehicle traffic, impacts caused by the construction and maintenance of linear facilities in support of the power plant, and the use of water to cool the generators.  By arbitrarily limiting cumulative impacts assessment to a 6 mile radius around the power plant, and by dismissing indirect impacts as insignificant, the CEC is minimizing impacts estimates and without any precedent in science, without any empirical foundation, and without any logical foundation that I can find anywhere in the CEC’s planning and regulatory documents.  


Atmospheric Pollution


Atmospheric pollutants are known to kill and injure wildlife.  For example, upwind applications of pesticides correlate spatially with the extirpations of the threatened California red-legged frog
, and the EAEC would contribute air pollutants that are considered as threats to the continued survival of the California red-legged frog in the wild
.  Pesticide uses associated with the project may be a problem, as pesticide applications have caused many poisoning deaths of raptors
.  Acid rain has been documented to directly and indirectly harm multiple wildlife species and their habitats, and to cause adverse impacts to the ecosystem
.  Nitrogen oxide emissions have degraded the grassland habitats by fertilizing them, hence facilitating their invasion by exotic plants and threatening multiple special-status species with regional extirpation should NOx levels increase
.  The CEC should be concerned not only with the wildlife that might inhabit the laydown area, but also with all of the animals and plants that will be exposed to these pollutants 24 hours per day and every day at every location where these pollutants will drift and deposit.


The atmospheric pollutants generated by the EAEC also pose direct threats to amphibians downwind of the EAEC, including to the California red-legged frog
, which occurs in a recovery unit that has been identified nearby by the USFWS.  As I have pointed out in my previous letters to the CEC on proposed power plants, nearby deposition of atmospheric pollutants qualify as direct impacts, akin to a shovel tractor pushing soil onto property adjacent to a project’s lay-down area.  Just as burial by a load of dirt from a neighboring project would be interpreted as a direct impact, so should inundation by pollutants released by the EAEC’s stacks.  The area of impact will be much larger than 44 acres, so the proposed mitigation measures are flawed (see my discussion in the section addressing mitigation).  In reality, thousands of acres of special-status species habitats will be degraded by the direct, indirect and cumulative effects of the EAEC due to increased levels of atmospheric pollution (see also my comment letters on the Metcalf Energy Center, Blythe Energy Project, Colusa Power Plant, and GWF Tracy Peaker Project).


The tractor shovel analogy of the direct impact of atmospheric pollutants can actually be put in material terms.  Assuming a bulk density of 1,200 kg/m3 for deposited criteria pollutants, then the estimated generation of 88,244 tons of these pollutants over 30 years of the EAEC’s operation
 indicates an area the size of a hectare could be buried 6.7 meters (21.7 feet) deep in criteria pollutants. However one looks at this level of generation, it is obvious that resident species of plants and animals are going to be exposed to a large amount of criteria pollutants generated by the EAEC, yet no biological impacts were deemed significant due to the EAEC’s generation of atmospheric pollutants.


The FSA’s discussion of NOx deposition impacts on special-status wildlife species was much too cursory, and the conclusion of no impacts unsubstantiated, except perhaps for the impacts on plant species (p. 5.2-21).  The NREL researchers regularly found California red-legged frog and California tiger salamander in the Altamont Hills just to the west and southwest of the proposed project site, and there are historical records of these species in the area, as mentioned in the FSA.  There is a growing body of evidence that exposures to NOx, PM10, and ammonia are hazards to these amphibious species, and that ongoing rates of NOx deposition might contribute to the declines of these species
. The CEC is being arbitrary in concluding that these impacts are “not expected to be significant” (p. 5.2-22), as well as vague about who has such expectations.  Who does not expect these impacts to be significant?  Where is the empirical foundation for this conclusion?  It is important that the CEC explain the reasons that it concluded these special-status species will not be significantly affected by these pollutants.  I cannot accept the argument that winds blow mostly or partly away from where the frogs and salamanders reside – this argument is easily refuted by data provided in the environmental documents for the EAEC and by my experience in the area.


The EAEC will generate greater than average annual tonnages of NOx, NH4, PM10, VOC, SO2, and CO (Figures 1-6, wherein the dark-shaded square represents the EAEC)
.  Why do the people and the wildlife of the San Joaquin Valley get this special treatment?  And why is there not a more rigorous environmental impact assessment focused on these unusually high levels of atmospheric pollution generated by this particular power plant?


The FSA presents estimates of annual tonnages of pollutants, as well as the annual tonnages that are permitted (Table 4 of the FSA).  My figures therefore depict symbols representing both of these values for each pollutant, but the CEC’s estimated values are used in the linear regression models depicted in each of my graphs.  It would be helpful to know whether the permitted levels will be the actual levels, or whether the EAEC’s operations will generate the estimated levels of pollution.  If the EAEC were held by the CEC to the permitted levels of annual release, then would the EAEC be required to generate fewer megawatts per year?


Figures 1 through 6 also depict the smallest levels of each criteria pollutant to be generated by the gas-fired power plants being considered for approval or already approved by the CEC.   These smallest permitted levels are obviously feasible levels, and should be compared to the levels of pollution estimated from the EAQEC.  Feasibility can be further assessed by considering the levels that would be achieved using SCONOx technology.  To arrive at a feasible level of NOx generation (Fig. 1), for example, I took the ratio of typical generation of NOx in ppm using SCONOx technology
 to the permitted generation of NOx using SCR, which was 1.3 ppm ÷ 2.5 ppm, and then multiplied this ratio by the EAEC’s permitted annual tons of release of NOx.  The same approach was used for the other pollutants as well, and a line of feasibility was subsequently estimated and depicted in each of the graphs in my Figures 1 through 6.


Relative to the least of the polluters among the proposed and permitted gas-fired power plants in California (indicated by the dashed lines in Figs. 1-6), the EAEC is estimated to generate 80% more NOx (Fig. 1), 334% more ammonia slip (Fig. 2), 40% more PM10 (Fig. 3), 275% more VOCs (Fig. 4), and 290% more SO2 (Fig. 5) than is feasible based on SCR and other relevant technologies being permitted by the CEC (actual feasibility is even lesser by using SCONOx technology).  Thus, the EAEC is projected to annually inject 198 more tons of NOx, 319 more tons of ammonia, 62 more tons of PM10, 160 more tons of VOCs, and 61 more tons of SO2 than the minimum amounts that are obviously feasible based on the technologies being permitted by the CEC (see the table below).  It is estimated to inject 306 more tons of NOx, 456 more tons of ammonia, 112 more tons of PM10, and 82 more tons of SO2 than the minimum amounts that are obviously feasible based on SCONOx technology (Fig. 7). These additional amounts are inconsistent with CEQA’s foremost principle of minimizing environmental harm to the maximum extent feasible.  The CEC should insist that the applicant find ways to eliminate these extra amounts of pollution to be generated from the EAEC.
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Figure 1.  Annually, the EAEC will generate 140% of the NOx relative to the trend among gas-fired power plants in California, and 323% of that using SCONOx (green diamond in graph).  The shaded triangle shows the level “permitted” by the CEC.
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Figure 2.  Annually, the EAEC will generate 147% of the ammonia relative to the trend among gas-fired power plants proposed or under construction in California, and SCONOx technology would eliminate ammonia emissions (green diamond). 
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Figure 3.  Annually, the EAEC will generate PM10 at levels much greater than what is feasible. The shaded triangle shows the level “permitted” by the CEC.
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Figure 4.  Annually, the EAEC will generate 210% of the VOCs relative to the trend.  The shaded triangle shows the level “permitted” by the CEC.


[image: image5.wmf]MW


1400


1200


1000


800


600


400


200


0


300


200


100


0


VOC = 0.18 + 0.095MW


R


2


 = 0.28, RMSE = 51.4, P < 0.05


Estimated tons 


of VOC 


injected into


atmosphere


 per year


Least of permitted levels


Feasible levels


Figure 5.  Annually, the EAEC will generate 224% of the SO2 relative to the trend.  The shaded triangle shows the level “permitted” by the CEC.
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Figure 6.  Annually, the EAEC will generate 1,307% of the CO relative to what is feasible using SCONOx.  The shaded triangle shows the level “permitted” by the CEC.


		

		Annual tons released from EAEC



		Pollutant

		Estimated by CEC

		Permitted by CEC

		Precedent set based on SCR

		Feasible, based on SCONOx



		NOx

		443

		263

		245

		137



		SO2

		86

		24

		25

		4



		PM10

		216

		148

		154

		104



		VOC

		219

		74

		59

		37




		CO

		1150

		794

		474

		88



		Ammonia

		456

		456

		137

		0
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Figure 7.  Differences between feasible levels of atmospheric pollution using SCONOx versus the precedent levels set by applicant estimates for using SCR at other gas-fired power plants, and compared to the CEC’s permitted versus estimated levels of pollution to be generated by the EAEC.


Light and Noise Pollution


The CEC’s conclusions regarding the impacts of noise and light on wildlife lack foundation (p. 5.2-23).  It is difficult to believe that the San Joaquin kit fox would be unaffected by the increased light and noise of the power plant, knowing that this species relies on auditory sensory perception to detect prey, which explains its large ears, and knowing that this species relies on darkness and furred foot pads to conceal its approach.  The constant noise of the EAEC and the artificial lighting are likely to disrupt the foraging ability of the San Joaquin kit fox in the area, and may disrupt movement along the Delta-Mendota Canal.  At least the CEC ought to admit the possibility of these impacts, and to require the implementation of monitoring to detect any such impacts, coupled with contingency plans for mitigating any unexpected impacts.


The noise and light of the power plant will affect the foraging
 and nesting
 behaviors of animal species, likely including those of multiple special-status species occurring away from the lay-down area, including white-tailed kites, loggerhead shrikes, bats, and many others.  Most of these documented effects are adverse to the species.  For example, artificial lights attract faster-flying species of bats and disfavors slower-flying species, thereby reducing bat species diversity in the area
.  In a controlled experiment, black-tailed godwits (Limosa l. limosa) in the Netherlands bred at lower densities within 300 m from artificial lighting, and first choice breeding sites were always farthest from these lights
.  


Artificial light levels can interfere with dispersal movements of mammalian carnivores
, the mating-related singing behaviors of birds
, the behavior of nocturnal frogs
 and toads
, the nocturnal emergence and foraging activity of salmonids
, the activities and predation risk of moths
 and other flying invertebrates
, the congregatory behavior and distribution of certain species such as the American Crow
, and the orientation and mobility of nocturnal, nonvolant animals such as ants
 and crawlers
.  Artificial lighting alters the nesting preferences of frogs
, and relaxes female mate choice
, which bodes poorly for their genetic fitness.  The CEC arbitrarily concluded that biological impacts caused by increased lighting at the EAEC will be insignificant; that is, no good reason was provided for this conclusion.


Artificially elevated noise levels can interfere with normal animal behaviors
, and the noise levels of traffic on roadways can cause adverse effects on wildlife out to 2000 m from the source
. Loud noises near roosts can extend the emergence timing of bats, thereby shortening the already small window of opportunity for foraging
.  Birds respond to roadway noise according to a threshold model
, and it is reasonable to expect similar responses to loud tonal noise levels generated by a power plant, until proven otherwise (consistent with the uncertainty principle).  Species thresholds range from 36 to 58 dBA, above which population density may be reduced 30% to 100%
, and rare species are more susceptible to the adverse effects of noise than are common species
.  The attenuation of noise in open landscapes, such as that of the proposed EAEC, occurs at a slow rate.  A 75-dBA noise source on such a landscape attenuates to about 57 dBA at 200 m, 51 dBA at 400 m, 49 dBA at 600 m, and 46 dBA at 800 m
.  The EAEC is projected to generate 60 dBA during operations, so I estimate, crudely, that the noise at 200 m away from the EAEC might be about 45 dBA and about 34 dBA out to 800 m.  If these estimates are accurate, then bird species will be adversely affected by noise from the EAEC out to about 700 m, including an area of 382 acres.  However, the CEC estimates 95 dBA of tonal noise originating from the source at the EAEC, and some lesser noise leaving the facility due to mitigation.  It is likely that the area of adverse biological impacts is much larger than 382 acres.


The FSA for the EAEC did not include estimates of impacts on wildlife caused by the noise of construction and operation of the EAEC, because it arbitrarily dismissed the noise impact as insignificant.  If the 2000 m impact radius of Reijnen et al. were applied to the EAEC, as it should be as a matter of prudent planning
, then the area of impacts due to noise would be about 3000 acres.


Water use


The biological and agricultural impacts of water use by the EAEC and other proposed gas-fired power plants have been almost completely neglected and ignored by the CEC.  Few would disagree that water is limited in California, and whatever amount of water is used for one purpose is often made unavailable for other uses – there is a water budget from which extractions have consequences to other users of the budget.


The estimated acre-feet per year of water required for the EAEC is consistent with the amount needed to generate each MW among the large gas-fired power plants in California (Figure 8).  Each MW will require 4.19 acre-feet per year (4,613 ac-ft/year ÷ 1,100 MW).  Assuming that the average field crop in the San Joaquin Valley uses about 4 acre-feet per acre per year, which is supportable, then each MW generated by the EAEC will require enough water to irrigate 1.05 acres of arable, productive farmland.  In other words, the EAEC will use enough water to force farmers to take 1,153 acres of farmland out of production, and its peak use would take 1,750 acres of farmland out of production.  Or, the water will be denied elsewhere in the budget, such as from wildlife habitat.  I am mystified why the CEC has not considered this impact of water use by this and other gas-fired power plants in California.  The CEC should either make the needed assessment, or explain why it neglected this impact.
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Figure 8.  The EAEC’s projected water use (dark-shaded symbol as in Figs. 1-6) is consistent with the trend among gas-fired power plants in California.  Note however, that the CEC projects the EAEC will use as much as 46% more water than what has been permitted (dashed line in graph compared to shaded circle) and 5,561% more than what is feasible with dry cooling.


The EAEC’s peak use of water will be 2,387 acre-feet per year more than the amounts used by several other power plants (Fig. 8).  Its use of this amount of water, even occasionally, will still require the fallowing of nearly 600 additional acres of productive farmland, assuming that this amount of water would ultimately have to be removed from the agricultural sector.  If ever the EAEC does use 7,000 acre-feet per year, it will deny 1,750 acres of productive farmland the water needed to irrigate the crops.  It is feasible for the EAEC to use dry cooling, as CEC staff points out, and this approach would deny only 21 acres of productive farmland its irrigation.  Thus, based on current project proposals, it appears to be feasible to substantially lessen the amount of water required by the EAEC by disallowing the use of the maximum amount estimated to be needed.  It is feasible to further lessen the amount of water used by implementing dry-cooling technology.  By doing so, the EAEC would minimize the adverse impacts on the environment due to its water use.


Cumulative Effects


It is important to recognize that nearly all special-status species have been so designated because they have declined due to cumulative impacts.  That is, the list of special-status species is evidence that cumulative impacts have already occurred.  That this list is a long one at the EAEC site serves as evidence that cumulative effects are profound there.  This point was not considered in the FSA.


To perform a quantitative, cumulative impact assessment for each species, the thresholds of significance need to be established, along with margins of safety around these significance thresholds
.  In the scoping phase of cumulative effects analysis, the FSA needs to identify the temporal and spatial scales of the assessment.  The temporal scale should be set by the recovery time of the species or other environmental resources at issue, and the spatial scale should be set by the ecological processes (and their scales) that control the species of other resources of concern.  According to Smallwood et al.
, the cumulative effects analysis should extend over the amortized life of the project or the permit duration, and should consider how long the types of project impacts generally last.  


The most common method for establishing the minimum spatial scale for cumulative effects assessment is to identify and delineate the watershed as the area within which to consider cumulative impacts
.  In this case, it might be more appropriate to consider the spatial extent of atmospheric pollution as the area of cumulative effects.


The cumulative impacts analysis (p. 5.2-30) neglected to consider the bird mortality at Altamont Pass, nor the ongoing bird mortality due to electrocutions on distribution poles – it only considered two power plants within 6 miles of the EAEC and a new town to be built at Mountain House.  The wind farm in the Altamont Hills has killed between 10,000 and 20,000 birds during the past two decades
, and electrical distribution poles in the area have undoubtedly killed many more birds. These are incremental and ongoing impacts that are cumulative in consideration of the proposed EAEC.  The CEC should not ignore these impacts.


The cumulative impacts analysis should include the rodent control program in the Altamont Hills, which includes the use of anti-coagulant baits (chlorophacinone) that are deadly to canids (including to San Joaquin kit fox).  These baits are also being applied by Alameda County to the Gomez Ranch exactly where the EAEC proposes to purchase a conservation easement for mitigating its impacts on the San Joaquin kit fox.  The impact of this activity needs to be assessed as a cumulative impact of the EAEC.


Furthermore, the cumulative impacts assessment neglected to consider the water requirements of other ongoing and future activities in the area.  The CEC projects that the EAEC, Tesla Power Project, Tracy Peaker Project, Mountain House Development, and Tracy Hills Development will require 25,161 acre-feet of water per year.  This amount of water must from California’s water budget, and as I assumed previously, it will come mostly from the agricultural and habitat portions of this budget.  Cumulatively, these projects will use enough water to cease irrigation on 6,290 acres of productive farmland, or some lesser acreage in combination with some area of wildlife habitat that will experience quicker seasonal dry-downs of its streams or marshes or permanent losses of water.  The cumulative impact due to water is substantial and significant, and really needs consideration by the CEC.


Summary of Impacts Assessment


The FSA should have identified the relative magnitudes of the threats to each species and to other environmental resources, but it did not do so.  It should have identified the appropriate level of assessment effort and the cost of obtaining a wrong answer, similar to the consequences of committing a Type II statistical error
, but it did not do so.  (A Type II error can result in failure to act on a conservation problem.)


In the analysis phase, the FSA should have identified the key cause-and-effect relationships between threats and impacts to the species
.  It should have estimated the current conditions and the natural range of variation in conditions for each species and their habitats, and it should have done this by comparing the project site conditions to more pristine, ecologically similar locations.  It should have identified past, present, and expected future activities in the project area, and it should have evaluated the sensitivity of the predicted cumulative effects.  To evaluate the sensitivity of the cumulative effects analysis, the FSA should have incorporated sensitivity analysis, and it should have tested predictions using measured data.  None of these steps were taken in the FSA.


The CEC may consider my expectations as unreasonable, given the budget and limited staff available to prepare the documents.  If so, then I must repeat that the CEC is the wrong entity to be preparing the environmental review documents for proposed gas-fired power plants.  The applicant stands to gross approximately $10.5 billion over 30 years of operation of the EAEC (see calculation of this estimate below), which is an ample amount of money to fund a proper environmental review.


The following Table summarizes the level of analysis devoted to each biological impact.


		Biological Impact

		Addressed in FSA?

		Quantitative Estimate?

		Uncertainty Statement?

		Determined to be Significant?



		Direct take of individuals in laydown area 

		yes

		no

		no

		yes



		Taking of water from region’s habitats

		no

		no

		no

		no



		Chronic exposure to atmospheric pollutants

		yes

		no

		no

		no



		Exposure to increased noise levels

		yes

		no

		no

		no



		Exposure to increased nighttime light levels

		yes

		no

		no

		no



		Habitat degradation due to pollutants, noise, light

		yes

		no

		no

		no



		HRSG stacks as hazards to avian species

		yes

		no

		no

		no



		Cumulative effects of ongoing atmospheric pollution

		no

		no

		no

		no



		Cumulative effects of water use by onging and future projects in region

		no

		no

		no

		no



		Cumulative effects of wind power generators

		no

		no

		no

		no



		Cumulative effects of nearby rodent control 

		no

		no

		no

		no



		

		

		

		

		





This table makes clear that the minimum standards of biological impacts assessment were not achieved in the FSA.


INADEQUATE MITIGATION


Where is the BRMIMP?  The CEC is again participating with the deferring of the formulation of the mitigation plan to a later date, which is improper under CEQA. In the FSA staff recommends the preparation of the BRMIMP and states that certain mitigation measures will be described in that document.  But this is being stated in the FSA, which is one of the last documents the public will get to review and comment on prior to the CEC’s decision on the project.  The public is again being shut out from participation with the formulation of the mitigation plan.  


The proposed mitigation is inadequate.  One reason that it is inadequate is because it is based only on the laydown area, and not the area affected by noise, light, and deposition of atmospheric pollutants generated by the plant (see p. 5.2-22, and my previous discussion on the impacts assessment).  There is no scientific justification and no precedent for the CEC to consider only direct impacts and not indirect impacts, and hence to formulate mitigation only for direct impacts.  In the case of the EAEC, the CEC is satisfied with the purchase of a conservation easement on a 151-acre parcel west of the EAEC.  This mitigation measure is grossly inadequate for the following two reasons.


First of all, the proposed mitigation site is immediately adjacent to a pumping station for the Delta-Mendota Canal, and it is nearby a large area that is being poisoned with chlorofacinone.  The pumping station is very noisy, and is subjecting the San Joaquin kit foxes there to the same noise problems as will be realized at the project site.  The rodenticide, chlorofacinone, which is being broadcast all over the ground on the ranchland in the area, is a direct threat to San Joaquin kit foxes, and this practice may have already extirpated all of the local kit foxes in the area.  San Joaquin kit foxes are highly sensitive to anti-coagulant rodenticides.  Locating the mitigation in this area is useless unless the rodent control practices are ceased immediately.  


Second, conserving 151 acres as kit fox habitat, even if it were free of the noise of the pump station and free of the rodenticide distribution in the area, is severely short of the area that would effectively mitigate for the impacts of the EAEC.  The area affected by the EAEC is not just the laydown area of the plant, but also the area polluted by new roads, pipelines, transmission lines, water pipelines, lights, noise and deposition of atmospheric effluent.  What is this combined area?  Neither the CEC nor the applicant has provided a reliable estimate of the area to be affected adversely by the EAEC.  I have made some crude estimations of the areas of these separate classes of impacts (previous paragraphs), and many of these impacts are inclusive within the very large area to be affected by the water requirement and the deposition of atmospheric pollutants; that is, they overlap spatially to some extent.  The area likely to be affected by noise is 3000 acres.  The area to be affected by water use is 1,750 acres if we consider only productive farmland as wildlife habitat, which is reasonable for Swainson’s hawk and certain other special-status species, and it is at least 5,000 acres if we assume that the water comes not from the agricultural sector but from the natural environment.  The area affected by atmospheric pollution is 7,800 acres.  A reasonable estimate of the cumulative area to be adversely affected by the EAEC, from a biological point of view, is about 10,000 acres.


Of course estimating the area to be adversely affected by the EAEC is a game of assumptions, and is fraught with great uncertainty.  However, the uncertainty principle holds that errors should be made on the side of conservatism rather than on wishful thinking from the point of view of a project applicant.  It would be prudent and proper of the regulatory agency (CEC in this case) to assume that my estimate of 10,000 acres is more realistic than the applicant’s estimate of 42 acres.  Furthermore, it is feasible for the applicant to fund mitigation measures compensating for adverse effects of a much larger area.  (An honest discussion of the mitigation plan would eliminate any mention of “offsetting” the impacts of the EAEC.  The truth is that the applicant cannot offset the impacts unless habitat restoration were implemented across a very large area, and unless water were imported from some other industrial user whose cessation of activities would further benefit the environment.  Honestly, the mitigation plan is one of compensation for impacts.)


Technically, a much greater level of mitigation is feasible because there must be many more willing sellers available among title-holders to land.  Other measures can be implemented, as well.  There are ample mitigation measures that can be employed which are technically feasible.  This conclusion, which is easily reached and defended, leaves only financial feasibility as a consideration.  Would the project applicant be financially capable of implementing more mitigation?


Based on the applicant’s seven-year contract with the state, $58 per MW will be paid for the energy generated by the EAEC, which is $28 per MW above the recent spot price.  Thus the capital cost of constructing the EAEC will be returned as revenue within two years of operation.  The seven-year contract will gross the applicant about $3.86 billion.  Assuming the spot price will average $30 per MW during the subsequent 23 years, which is very conservative considering the obvious likelihood that the demand for natural gas will increase after the CEC approves so many gas-fired power plants, the applicant will gross about $10.48 billion after 30 years since start-up (I am not an economist, but I doubt whether the magnitude of the values likely would not change substantially if a qualified economist were to estimate the gross income of the EAEC after 30 years).  I cannot believe that the applicant will find it infeasible to provide much more mitigation with ten billion dollars in hand, minus whatever it costs for the fuel, taxes, and the personnel needed to operate the plant.


The applicant’s proposed purchase of conservation easements on 151 acres will likely cost about $377,500, assuming that the per-acre cost of easements on that land is $2,500.  This cost of mitigation amounts to 0.0036% of the applicant’s gross revenue.  Developers of housing tracts offer much more for mitigation, but still less than what is feasible.  For example, the developers of the Spring Lake project in Woodland have agreed to pay about $5.5 million for conservation easements
, long-term monitoring of biological resources, and an education program to improve farming practices to benefit wildlife.  The developers have agreed to pay out 0.55% of their projected gross of $1 billion.  Therefore, the CEC is so far allowing the EAEC applicant to pay a grossly disproportionate amount for biological mitigation.  Only considering the proportion of the gross income, the EAEC would pay out only 0.66% of the amount paid by the Spring Lake developers.  Only considering gross income and the housing developers as precedent, the EAEC should pay out $57.3 million for biological mitigation.


Considering the cumulative area of adverse biological effects stemming from the EAEC, which is more than ten times the area to be adversely affected by the Spring Lake development, the EAEC applicant should contribute $573 million towards mitigation of biological impacts.  Considering the amount of money that the applicant will make, and considering the conservative nature of my assessment, this amount of money is not too much to ask for biological mitigation. This amount of money could buy conservation easements on 229,200 acres in the Altamont Pass, which could enable the continuation of wind power generation in the absence of the rodent control program that is currently threatening the San Joaquin kit fox.  Or, some portion of this money could go toward research and solutions to the avian mortality problem being experienced at the Altamont Pass Wind Resource Area, and most of the rest toward the purchase of easements (this latter approach would be more appropriate since the EAEC would adversely affect special-status species of birds, in addition to San Joaquin kit fox).  Why is it that the CEC is so far allowing the EAEC applicant to get away with such trivial mitigation for biological impacts?


The proposed red fox control program (PSA p. 5.1-28) is not a good idea.  In fact, given the magnitude of the other impacts on San Joaquin kit fox, such as habitat loss, the broadcast of anti-coagulant baits as part of rodent control programs, and the likely increase in noise and light pollution, red fox control would be misdirected funding and effort toward conserving the kit fox.


The applicant offers no mitigation for cumulative impacts because they concluded that there are no such impacts (p. 5.2-40).  The applicant’s premise is nonsense, and the conclusion wrong.  A legitimate mitigation measure for cumulative impacts is the provision of assured funding for a biological monitoring program with regional scope.  I have suggested this before, for the MEC, but the CEC apparently does not regard my suggested measure as appropriate.  It would be difficult to find academic-level scientists who would conclude that such a monitoring program is an inappropriate mitigation measure for addressing cumulative impacts.  


In the face of great uncertainty about the magnitude and extent of cumulative effects, it is feasible and proper to allocate reliable funding for biological monitoring across an appropriately large area and over the duration of the construction and operation of the power plant.  Precedent for this mitigation method exists.  For example, after I co-filed a petition for writ of mandate over the decision of the City of Woodland to approve the construction of a large housing tract (>4,000 units on ~1,000 acres), my co-petitioners and I negotiated a settlement with the City for the adoption of a 15-year monitoring program for Swainson’s hawk, white-tailed kite, northern harrier, burrowing owl, and loggerhead shrike in an area of about 45 square miles.  The parameters for this monitoring effort were designed appropriately for the cumulative effects, and the uncertainty of these effects, stemming from the housing development.  The applicant and the CEC should be exploring the appropriate design of a monitoring program for the East Altamont Energy Center, rather than pretending there is no need for such monitoring.  I am available to assist with the design of this program, but I need funds to cover my time and costs.


I concur with staff that the HCP is an inappropriate mitigation measure (PSA p. 5.1-33).  However, why was it insisted upon as a measure for the Tracy Peaker Plant?  Again, the CEC is inconsistent.  Please explain why it was appropriate for the applicant of the Tracy Peaker Plant to pay into the HCP as mitigation for its biological impacts.


Requiring the applicant to buy easements on only 151 acres is a giveaway, and will result in a net loss to the environment.  Again, the impacts far exceed the mere laydown area.  A mitigation exchange ratio should be applied to the area of effluent deposition, water loss, and extent of increased noise and light.  Below please find an example means of estimating a more appropriate area that should be protected through easement or fee title purchase.  This example is drawn from my comment letter to the Bay Area Air Quality Management District regarding its Preliminary Determination of Compliance for the East Altamont Energy Center, LLC Bay Area Air Quality Management District Application 2589 April 12, 2002.


“The estimates of impact areas I summarize in the following paragraphs are minimum values, because the CEC maps that were generated for cumulative impacts assessment of the GWF Tracy Peaker Project, upon which I rely herein, cut off contours that obviously extended beyond the page margins; that is, the maps were incompletely depicted.  Another reason that my estimates are minimum values is because I made estimates from two-dimensional maps, whereas the landscape at issue is three-dimensional with many elevation changes contributing to a larger acreage than that calculated using ruler-based measurements from a map.  


Based on the annual impact maps provided by the CEC for the GWF Tracy Peaker Project, I preliminarily make the following estimates of impacts that will be generated by the East Altamont Energy Center.  The cumulative increase of 0.5 to 1.0% NOx concentration
 would affect about 14,400 acres of California red-legged frog habitat, of which the East Altamont Energy Center will contribute the largest amount of NOx among those projects included in the cumulative impacts assessment.  The East Altamont Energy Center would also substantially contribute to the cumulative PM10 concentration
, which would be 0.5 to 1.0% of the ambient PM10 concentration, over 2,600 acres of California red-legged frog habitat.  Most of the PM10 generated by the East Altamont Energy Center will be smaller than 2.5 microns in diameter, so even more dangerous to biological species due to deeper penetration into the lungs
.


According to the U.S. Fish and Wildlife Service in its draft California red-legged frog recovery plan (USFWS 2000)
, intensive agriculture involving pesticide use should not occur within 500 m of wetlands where red-legged frogs occur.  Because the USFWS (2000) identified NOx and PM10 as direct threats to the survival of California red-legged frog populations in the wild, I assume that the USFWS would also recommend that these pollutants be kept at least 500 m away from wetland habitats of the red-legged frog.  This distance might partly be due to the fact that red-legged frogs spend a considerable amount of time in upland refugia such as ground squirrel burrows and in dispersing overland from one wetland area to another.  Ozone is another identified threat to the California red-legged frog, and will be generated by precursors released from the East Altamont Energy Center.


Many biologists believe that atmospheric pollutants including NOx and PM10 are the causes for the extensive decline of California red-legged frog from drainages along the western slope of the Sierra Nevada (e.g., USFWS 2000).  Now these power plants, including the East Altamont Energy Center, are on the verge of generating these same pollutants into the atmosphere over the Corral Hollow Core Area (USFWS 2000) and into the east Altamont hills where California red-legged frogs occur in and around streams and ponds.  The East Altamont Energy Center is likely going to contribute to the same sort of extensive die-off of red-legged frogs as occurred in the Sierra Nevada.  These areas also support the California tiger salamander, which is a U.S. Fish and Wildlife Service Species of Concern.  The tiger salamanders in the area also might be jeopardized by the atmospheric contaminants generated by the East Altamont Energy Center.


The area of project impact, or take of the red-legged frog (and tiger salamanders), includes the 14,400 acres of habitat where NOx concentrations will be increased and the 2,600 acres of habitat where PM10 concentrations will be increased.  These areas overlap, so the total area in which California red-legged frogs will likely be harmed includes about 12,000 acres
.  Assuming that the East Altamont Energy Center will contribute 65% of the cumulative NOx and PM10 from the three power plants considered, based on its generation of 65% of the energy from the three plants, then one can assume that about 65% of the cumulative red-legged frog habitat area will be affected by the East Altamont Energy Center, and should be mitigated by the project applicant.  This area would be 7,800 acres of habitat, at a minimum.  It should be permanently protected as California red-legged frog habitat, and the majority of this land should be located outside the zone of deposition from the East Altamont Energy Center and other power plants.  


In addition to the 7,800 acres of red-legged frog habitat that needs to be conserved as mitigation for the East Altamont Energy Center, a scientifically defensible monitoring program needs to be funded in the Corral Hollow area and in the East Altamont hills west of the Energy Center, as well as at two or more control (reference) sites so that biologists can learn about the impacts of these criteria pollutants on the health and welfare of California red-legged frogs.”


Also, in an 11 March 2002 letter to Cheri Davis regarding the mitigation proposed for the 
Tracy Peaker Plant, I proposed the following.  “The San Joaquin kit fox will be adversely affected by the elevated noise and nighttime light levels of the Tracy Peaker Plant.  The 39 dBA contour (Noise -- Figure 2, CEC Staff Assessment) includes about 54 acres of grassland along the Delta Mendota Canal, or about 54 acres of San Joaquin kit fox habitat.  These 54 acres should be considered as being directly affected by the Tracy Peaker Project and added to the 22 acres for which the applicant proposes to compensate by conserving an equal area (i.e., 76 acres should be mitigated with a 1:1 ratio due to land conversions, light and noise).  Additionally, the effects of the power plant on the movement of kit fox along the Delta Mendota Canal should be studied and remedies pursued should the Power Project be shown to destroy the use of the Canal as a movement corridor.”  Similarly, the area of the Delta Mendota Canal affected by the EAEC needs to be estimated, as well as degree to which increased noise and light will affect the movement of kit fox along this corridor.


In both letters, I had added that these impact estimates were preliminary.  Also, I maintained that a more rigorous assessment should be performed, but would require funding of a qualified atmospheric scientist to model the deposition of criteria pollutants generated by the East Altamont Energy Center and other proposed power plants in the region.


Alternatives Analysis


The CEC provides inaccurate and misleading assessments of the potential capacity of solar and wind power (p. 7-29).  The CEC relies on a centralized parabolic array to estimate that 1100 MW of solar power would require 5500 acres of solar arrays, but they do not consider the capacity on California rooftops using PV systems.  As for wind, the CEC claims that 1100 MW would need 44,000 to 55,000 acres of wind turbines since each MW requires about 40-50 acres of land.  Not considered in this assessment is the availability of new 1-MW Micron turbines.  Only 1100 of these turbines could replace the East Altamont Energy Center and would need only about a thousand acres.  It should also be pointed out that these acres used for wind power are also used for cattle grazing and wildlife habitat, whereas the Energy Center’s acreage is useful only for power generation.  Similarly, rooftop PV systems are used concurrently with residential, commercial and industrial uses.
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Mike:


An independent engineer who has reveiwed the SCONOx technology in depth is Mike Mariscalco, P.E. of QEI Engineers.  His phone number is 937.438.8635 or can be reached at qei@qeiengineers.com.


As a supplier of equipment to the power generation market, I will not be able to provide a declaration against the statements referenced to in the CEC records, but you can forward our proposal information.  


The EMx (formerly SCONOx) technology does perform outstanding NOx, CO, VOC and PM reduction without the use of ammonia reliably, and has demonstrated this performance capability over the past 5 years, and will in the future.


Thank you and Best Regards,


James Whitehorn


Vice-President


________________________________________


EmeraChem


2375 Cherahala Blvd


Knoxville, TN  37932


865.246.3000 ext 140


865.246.3023 Direct 


865.246.3001 FAX


865.740.8624 Cell


-----Original Message-----


From: Michael Boyd [mailto:mboyd@brooktrout.com]


Sent: Tuesday, September 24, 2002 2:33 PM


To: James Whitehorn


Cc: 'sarveybob@aol.com'


Subject: RE: SCONOx disqualification for Bay Area Air Quality Management


District


James,



Thanks for the info. I was wondering if you could provide me a


resume and Declaration that I could enter into the California Energy


Commission records so I could make your documents and e-mail prefiled


evidentiary hearing testimony. The deadline is October 1, 2002 for me to


submit this. You can view the notice at


http://www.energy.ca.gov/sitingcases/eastaltamont/notices/2002-10-7_preheari


ng_conf.html


I've attached a sample Declaration from our biologist for a template.


Mike Boyd President, CARE


PS I don't have a date yet for the evidentiary hearing, but do you have any


technical people out here that could act as an expert witness on SCONOx at


the evidentiary hearing?
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NOx Abatement Technology
For Stationary Gas Turbines



An Overview of Selective Catalytic Reduction (SCR)
And Catalytic Absorption (SCONOx™) Systems



ABSTRACT



Non attainment areas in the US, where new stationary gas turbines installations require
Lowest Achievable Emission Rate (LAER) technology for NOx control, have now an
option between two competing NOx control technologies: Selective Catalytic Reduction
(SCR) and Catalytic Absorption (SCONOx™).  SCR involves the catalytic removal of
NOx in the turbine exhaust gas using ammonia as the reducing agent. SCONOx™
requires no ammonia and involves the chemisorption of NOx compounds on a catalyst
sorber/material. This NOx is subsequently reduced during a regeneration cycle using a
mixture of steam and dilute hydrogen gas produced from the turbine fuel and steam.
SCONOx™  is a patented technology of EmeraChem LLC, Knoxville, TN.



In the power industry SCR (which requires a separate catalytic system for CO and VOC
destruction) is considered to be a mature and generally accepted method of NOx control.
SCONOx™  (a multi pollutant control technology which  does not require an additional
system for CO or VOC destruction) is regarded as a newer technology demonstrated to
achieve NOx control as low as 0.5 ppm and has been recognized as a LAER technology
by the United States EPA. In those areas where ammonia emissions are also required to
be minimal, SCONOx™ has been promoted or specified as the only technology available
for ammonia free NOx control.



Of particular note, SCR performance is known to vary significantly with incoming ppm
NOx concentration levels and exhaust gas flow changes associated with load following as
well as  ammonia distribution. New generation Dry Low NOx combustors (DLNC)
produce NOx concentrations of less than 10 ppm. The control of NOx to 2 ppm (or
lower) in these situations using SCR requires higher catalyst volumes and results in
higher ammonia usage rates relative to the inlet NOx concentration (ammonia slip - a
known precursor to Particular Matter formation) which must be controlled, subsequently
affecting NOx reduction. Conversely, SCONOx™ performance is known to vary only
with catalyst volume.
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Within the power industry, the debate involving the two technologies is one that focuses
primarily on cost and technical feasibility.  The SCONOx™ technology is typically the
more expensive option, and regarded incorrectly by some as technically infeasible for
large applications. The body of information available for the two technologies suggests a
number of important conclusions that can be summarized as follows:



1. SCONOx™ technology has demonstrated NOx reductions below 2.0 ppm, and often
below 1.0 ppm, in commercial applications.



2. SCONOx™ is a “technically feasible” NOx abatement technology for LAER
applications in the 5 to 500 MW range, and can be considered as an “available”
technology due to its modular design and scalability. Currently, SCONOx™ is in use
or permitted for use on 659 MW of power generation.



3. SCR technology has not been demonstrated to achieve NOx reductions below 2.0
ppm and should therefore not be considered as either “technically feasible” or
“available” for those applications.



4. SCR cannot be reasonably applied to NOx control when it is necessary to minimize
ammonia emissions, especially where DLNC turbines are involved. SCONOx™ has
no ammonia emissions regardless of the application.



5. SCONOx™ technology can be furnished to recover 80% or more of its spent
regeneration steam, if required.



6. Where applicable, SCONOx™ enables the generation of Emission Reduction Credits
(ERC’s) for resale thus reducing the total life cycle cost of the pollution abatement
system.



7. Contrary to SCR, the SCONOx™ catalyst is not considered a hazardous waste
material at the end of its useful life.  In contrast, the SCONOx™ catalyst holds a
residual value based on the value of the precious metals (Platinum) present on the
catalyst, as opposed to being disposed as a hazardous waste.



LOWEST ACHIVEABLE EMISSION RATE



In areas that have been classified as “non-attainment” for NOx, new NOx sources must
be capable of demonstrating “Lowest Achievable Emission Rate” (LAER) as defined by
the USEPA. The USEPA defines LAER, for any source, as either of the following:



a) The most stringent emissions limitation which is contained in any state
SIP for a class or category of stationary source, unless the owner or operator of the
proposed stationary source demonstrates that such limitations are not achievable; or



b) The most stringent emissions limitation which is achieved in practice by a
class or category of stationary source



Unlike “Best Available Control Technology” (BACT), which considers issues of cost,
LAER does not consider cost, but instead considers only whether an emission limitation
is achievable. The current Federal LAER standard for NOx in gas fired turbine/electric-











______________________________________________________________________________________
SCONOx White Paper Page 3 September 4, 2002



generating plants is 2.0 ppm, using a 3 hour rolling average. The State of Massachusetts
has recently adopted a more stringent standard, which can be as low as 1.5 ppm.



SELECTIVE CATALYTIC REDUCTION (SCR)



As the name implies, Selective Catalytic Reduction (SCR) involves the reduction of NOx
compounds in the gas stream to nitrogen gas and water vapor by means of a chemical
reaction through a catalyst. As indicated in Figure 1, hot turbine exhaust gases are first
injected with a spray of aqueous ammonia (NH3). The gases then flow over a catalytic
material to facilitate the chemical reaction. In the presence of this catalytic material, the
nitrogen and hydrogen in the ammonia combine with the nitrogen and the oxygen
respectively in the NOx to produce only nitrogen gas (N2) and water vapor (H2O).  The
process requires that the ammonia supply be continuously adjusted, based upon the
measurement of incoming and outgoing NOx concentrations. SCR can be applied to
either natural gas or oil fired combustors, but requires an additional catalyst system for
the destruction of CO and Volatile Organic Compounds (VOC).
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Figure 1 – Typical SCR NOx Abatement System



The introduction and distribution of ammonia in the exhaust gas are critical to NOx
removal in SCR systems. Because of mechanical mixing considerations, NH3 must be
supplied to the exhaust gas in amounts that exceed the stoichiometric requirement. This
excess supply is known as “ammonia slip”, which subsequently becomes an additional
source of air emissions for the plant. The unreacted amounts of ammonia or ammonia slip
can react with the sulfur present in the turbine exhaust gas and the uncontrolled NOx to
produce particulate matter that can fowl boiler tubes and can be emitted to the
surrounding areas to create small respirable airborne pollutants which are of particular
health concern.  Historically, SCR NOx control has been demonstrated to be effective for
NOx inlet concentrations of 15- 25 ppm, when 2-10 ppm of NH3 slip can be tolerated.
However, SCR control for low inlet NOx and low NH3 slip is known to be problematic.



In general, the NH3/ NOx molar ratio depends on the amounts of NO and NO2 present in
the exhaust gas.  There have been documented at least five (5) possible reactions that take
place between NH3 and NOx and the theoretical ratios vary from 0.66 to 2.  While SCR
system suppliers recommend or target a 1:1 ratio, SCR system operation is highly
unpredictable due to changes in temperature and upstream surface exposure of the
exhaust.  It has been the experience of SCR operators that excess NH3 is required to
compensate for the unpredictable chemical stoichiometry and difficulties in uniform NH3



mixing. Both high NOx removal efficiencies and low ammonia slip limits have not been
demonstrated with SCR for low inlet NOx concentrations.
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In theory, even if SCR could meet a 2 ppm NH3 emission limit, a 500 MW cogeneration
facility would still emit 45 tons per year or more of ammonia, clearly against the desires
of those regions where airborne NH3 is regulated under an Air Toxic Policy.



CATALYTIC ABSORPTION (SCONOx™)



Catalytic Absorption, a patented process of EmeraChem, LLC, is more commonly known
as SCONOx™. Unlike SCR, SCONOx™ is a multi-pollutant-based catalyst that removes
CO and VOC, while simultaneously absorbing NOx on a propriety catalyst sorber. This
sorber must be periodically regenerated using a superheated steam/dilute hydrogen gas
mixture which is produced on site and in an “on demand” basis, using the same fuel
utilized by the turbine. The regeneration process results in the chemical reduction of NOx
compounds to water vapor and nitrogen, as well as several interstitial compounds which
remain on the catalyst and are essential to is chemistry.



Catalyst regeneration is critical for NOx reduction performance, and must be
continuously conducted in an oxygen free environment. To accomplish this task, the
system is furnished in arrays of 5-module catalyst sections (Figure 2), with each module
having an inlet and outlet damper section. During operation, 4 of the 5 modules in each
section are actively on-line (with dampers open) absorbing NOx and oxidizing CO and
VOCs (Volatile Organic Compounds) to CO2 (Carbon Dioxide) and H2O (Water), while
the 5th module operates in the regeneration mode with its dampers closed. Spent
regeneration steam is either discharged directly into the stack, or is condensed and
returned to the steam plant for reuse. NOx concentrations can be affected by adjusting the
regeneration cycle time, and the technology can be applied to either gas or low sulfur oil
fired combustors.



While this modularization feature makes the technology amenable for use over wide
ranges in size (large applications are multiples of smaller applications), the costs
associated with the mechanical installation (piping, valves, controls, etc.) also make the
technology expensive, which generally confines its use to either LAER, or NH3 limited
applications. NH3 emissions resulting from the use of SCR and community awareness for
the elimination of the discharge of  NH3 into the environment has been highlighted as an
important feature promoting the use of SCONOx™.
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Figure 2 – Typical SCONOx™ NOx Abatement System



MAJOR TECHNICAL ISSUES



SCR is the historically recognized method of NOx control in the power industry.
SCONOx™, on the other hand, is a newer technology that has been widely debated
within the industry for the past several years. From the body of available information
available, it appears that all of the concerns surrounding SCONOx™ as an appropriate
LAER technology for electric power applications can be reduced to three fundamental
issues.



These are:



• Performance - The ability of SCONOx™ to consistently achieve NOx reductions
similar to, or better than, those produced by SCR technology



• Feasibility - The viability of constructing and operating SCONOx™ technology for
large power plants (in excess of 50 MW), which would otherwise render it as both
“unfeasible” and “unavailable”
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• Resource minimization -  The ability of SCONOx™ technology to minimize, recover
and reuse water from spent regeneration steam, which would also render it as
“unavailable”



SCONOx™ PERFORMANCE



Operating data describing the performance of SCONOx™ technology for gas turbine
NOx control are currently available from several operating installations. These are:



1. 1-32 MW Sunlaw Federal cogeneration facility, Vernon CA
2. 1-5 MW Wyeth BioPharma Unit #1 cogeneration facility, Andover, MA
3. 2-15 MW University of California, San Diego (UCSD) cogeneration



facility, San Diego, CA
4. 1-42 MW City of Redding, CA Municipal Electric plant, Redding CA



(Two other installations are in various stages of start-up. These are the 20 MW Los
Angeles International Airport cogeneration facility, and the 5 MW Montefiore Hospital
cogeneration facility in Kingston, NY.)



Wyeth BioPharma of Andover Massachusetts has recently placed an order for a second
installation.



Sunlaw Federal Cogeneration Facility



The 32 MW Sunlaw Federal cogeneration facility, a natural gas fired plant, represents the
first commercial application of SCONOx™ technology. Of particular interest, NOx data
gathered from the Sunlaw Federal facility has been subsequently cited as the basis for the
2.0 ppm allowable NOx limit for gas turbines currently considered as LAER by the
USEPA.



According to Sunlaw operating data, this SCONOx™ installation achieved NOx levels at
or below 2.0 ppm for nearly all of the plant’s operating hours in 2000 and 2001, with
below 1.5 ppm performance for 97% of those operating hours. Furthermore, the plant has
demonstrated NOx levels at or below 1.0 ppm for over 90% of the plant’s operating
hours.



Wyeth BioPharma Unit #1 Cogeneration Facility



Unlike the Federal facility, the Wyeth Biopharma plant operates on either natural gas or
low sulfur fuel oil, with automatic changeover capability. The NOx emission limits for
this installation for gas and fuel oil are 2.5 and 15.0 ppm respectively. This system has
been operational since 1999, and several recent modifications have been made that
significantly improve operation. When firing natural gas, this plant is currently producing
NOx levels consistently below 1.5 ppm, with substantial operating periods below 1.0
ppm.
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University of California San Diego (UCSD) Cogeneration Facility



The SCONOx™ systems installed at the 2-15 MW UCSD cogeneration facility have
been in operation since July 2001. This natural gas fired installation also operates under a
2.5 ppm NOx limit. Like the Wyeth Biopharma facility, this system consistently produces
NOx levels below 1.5 ppm, with substantial periods below 1.0 ppm. This facility is also
equipped with a regeneration gas recovery system to minimize plant water loss. The
recovery system features water-cooled gas condensers and a pumped condensate return
system.



City of Redding, CA Municipal Electric Plant



Most recently, a SCONOx™ system serving a new 42 MW cogeneration turbine for the
city of Redding, CA was made operational. The NOx limit for this installation was
established at 2.0 ppm. Data collected during the first 2 months of operation indicate
consistent performance NOx performance below 1.0 ppm, with levels as low as 0.25
ppm.



It is interesting to note that these facilities currently achieve NOx emissions below the
federal LAER standard of 2.0 ppm, although none was specifically designed to do so.
Equally significant, the CO output levels at all of these installations have been measured
below the NOx emission levels.  At the Sunlaw Federal Cogeneration Facility,
Formaldehyde and Benzene emissions were assessed by the U.S. EPA as MACT
(Maximum Available Control Technology).



Had these SCONOx™ systems been specifically designed using a NOx emission target
of, say 1.5 ppm (a 25% reduction in the current LAER), it seems clear that a 1.5 ppm
limit could be achieved in operation. As such, it is reasonable to conclude that
SCONOx™ offers a very high probability for achieving NOx abatement below 2.0 ppm,
and even to levels below 1.0 ppm, for substantial periods of time.



SCR PERFORMANCE



Currently, there is no published information available to confirm the performance of SCR
for NOx abatement of 2.0 ppm or below, regardless of turbine combustion technology.
From information that is available, most sources generally describe the successful use of
SCR for NOx in the 3-10 ppm range. Although power industry trade journals often cite
SCR performance potential as being “…below 3.0 ppm”, or “…as low as 2.0 ppm”, there
are no apparent references or testimonials confirming SCR control as an available
technology for NOx levels as low as 2.0 ppm or below.



While SCR technology has been permitted in several combined cycle applications as
LAER for NOx at 2.0 ppm (most notably in Massachusetts, with 2.0 ppm ammonia slip),
none have yet been constructed. Several California facilities using SCR control have
demonstrated NOx emissions in the 2.4-2.5 ppm range, although ammonia slip
allowances into the surrounding environment are 10 ppm.  Facilities that are known to be
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currently operating at NOx emission levels of 2.5 ppm do so with an ammonia slip
concentration in the range of 5-10 ppm.



SCONOx™ VERSUS SCR



From the body of information available, it can be concluded that SCONOx™ technology
continuous to consistently demonstrate NOx removal performance below 2.0 ppm. SCR
technology, on the other hand, while in commercial use at higher NOx emissions levels,
has not been shown to demonstrate NOx control below 2.0 ppm.



Furthermore, it also appears reasonable to conclude that SCONOx™ can achieve NOx
abatement levels below 1.0 ppm for a significant portion of plant operating time. There is
no evidence to support a similar conclusion for SCR NOx abatement.



In addition, SCR NOx abatement results in NH3 emissions  due to over injection (slip) for
NOx control that are inherently unhealthy and unavoidable. These emissions increase as
the incoming NOx concentration decreases, which suggests that SCR is a misapplication
in areas where low NH3 emissions are required. Relative SCR and SCONOx™
performance is summarized in Table 1.



TABLE 1
PERFORMANCE SUMMARY



                                                             SCR                            SCONOxTM



• NOx out @ 15-25 ppm inlet                        2-5 ppm                    less than 2ppm
• NOx out @ < 10 ppm inlet                          2-5 ppm                      0.5 -1.5 ppm
• NH3 slip @ 15-25 ppm NOx inlet               3-6 ppm                            0
• NH3 slip @ < 10 ppm NOx inlet                 2-10 ppm                          0
• NOx out @ < 10 ppm inlet (additional



Catalyst Required)                     yes      no
• Additional CO/VOC catalyst system required        yes                            no



As noted earlier, LAER involves the most stringent emission limitation available for a
given category of source. It thus seems clear that the purpose of the regulation is to attain
the greatest degree of emissions reduction for a criteria pollutant: specifically NOx in this
case. From a permitting perspective, therefore, it is important to note that, when applied
to commercial gas turbines:



• Where NOx reductions are required to be 2.0 ppm or below, SCONOx™ appears to
be the only commercially available technology with the demonstrated ability to
achieve those limits on a consistent basis. SCR is not an available technology in these
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applications, and should be considered a misapplication unless specific operating data
to the contrary can be furnished.



• Where DLNC turbines are the NOx source, and ammonia emissions must be
minimized to 2 ppm (or less), SCR NOx control will not be effective in meeting this
limitation as well.



• Ammonia Issues like ammonia slip and its inherent airborne particular matter
formation, ammonia transportation and ammonia storage permitting and evacuation
plans are completely eliminated with the use of the SCONOx™ technology.



SCONOx™ FEASIBILITY AND SCALE-UP



For LAER applications, an argument against the use of SCONOx™ is often made on the
basis of a lack of technical feasibility for scale-up when compared to SCR. The cost and
risk of SCONOx™ relative to SCR are also typically cited to support this lack of
technical feasibility.



For proper consideration, however, the question of technical feasibility is one that must
be considered separately from the cost/risk argument. Cost versus risk is more
appropriately a discussion of how technically optimal the process may be for a given
installation. The following discussion puts these questions into the appropriate
perspective.



TECHNICALLY FEASIBLE PROCESSES



Technically feasible processes are those with the following characteristics:



1. The basic chemistry is well understood and documented.
2. The process can be scaled to any size with identical results (scalability).
3. Systems can be constructed with commercially available components.
4. Commercial installations are operating or under construction.
5. The system itself is commercially available for purchase.



These characteristics apply to a wide variety of technologies in the chemical process
industries, many of which are well understood; although variations in system size may
present different engineering or construction challenges.



At present, eight SCONOx™ systems for gas turbine NOx control are either in-place,
permitted, or under construction in the US, representing 659 MW of power generation.
These include:



• Otay Mesa Generating Project, Otay Mesa, CA 1-520 MW gas-fired GE
7F Low NOx, turbine generator power plant, recently permitted using
SCONOx™ technology, with an SCR fall-back option. (permit
approved)
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• Redding Electric Utility, Redding, CA 1-42 MW gas-fired turbine
generator power plant, permitted using SCONOx™ technology
(currently in operation)



• Sunlaw Federal Cogeneration facility, Vernon, CA 1–32 MW gas-fired
turbine generator power plant (currently in operation  after six (6) years
of continuous operation)



• University of California at San Diego, San Diego, CA 2-15 MW gas-
fired turbine generator power plant (currently in operation)



• Los Angeles International Airport, Los Angeles, CA 1-20 MW gas-fired
turbine generator power plant (currently in the final start up phase)



• Wyeth BioPharma Unit #1, Andover, MA 1-5 MW dual-fuel fired
turbine generator power plant (currently in operation)



• Wyeth BioPharma Unit #2, Andover, MA 1–5 MW dual fuel fired
turbine generator power plant (currently under construction)



• Montefiore Hospital, Kingston NY 1–5 MW dual fuel fired turbine
generator power plant (currently in start-up)



With regard to these and future installations, it appears that SCONOx™ NOx abatement
is technically feasible as it meets each of the aforementioned feasibility criteria. Of
particular note:



1. The basic chemical processes are proven and commercially operational in each
instance.



2. Because the process is modularized, it has been scaled in size with predictable and
identical results (the Redding facility is eight times the output of  Wyeth BioPharma
Unit #1)



3. Commercially available equipment, materials and methods similar to those that
might be found in other power plant systems were used in these applications



4. SCONOx™ systems are commercially available and are offered for sale.



Given these considerations, it is therefore reasonable to conclude that, as SCONOx™
technology has gained acceptance for an increasingly wider range of power plant sizes, it
can be regarded as technically feasible for most gas turbine applications.



As if to underscore this conclusion, USEPA Region 1 has issued its own opinion of
SCONOx™ technology. In a December 20, 1999 letter to the Massachusetts Department
of Environmental Protection (MDEP), USEPA Region 1 stated that it had “… concluded
that our earlier technical concerns about SCONOx™ have been resolved, and that there
are no known scale-up concerns with SCONOx™. Consequently, it is our view that
SCONOx™ is a technically feasible control option for large combined cycle power
plants.”



Of major emphasis is also the current customer satisfaction with the performance of the
installed SCONOx™ systems.  As of June 2002, Wyeth BioPharma of Andover
Massachusetts has placed a purchase order for an additional unit (Wyeth BioPharma Unit
#2).
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TECHNICALLY OPTIMAL PROCESSES



Technically optimal processes can be characterized as follows:



1. The mechanical installation is fully refined.
2. The technology is available throughout the marketplace so that vendors are numerous



and costs are competitive.
3. System contingencies are well understood and predictable.
4. Risk is minimized due to a large installation base.



Many processes that are technically feasible may not be technically optimal (or mature)
due to a small installation base. These include such commercially available technologies
as solar power systems, coal gasification, and electric powered vehicles. None of these
technologies can be considered mature, but all are installed and operated reliably on the
basis of sound engineering and construction principles.



Given the growing number of permitted and operating SCONOx™ installations, the
technology is rapidly approaching a point where costs and risks are becoming consistent
with system size. It is therefore reasonable to conclude that while current SCONOx™
technology may not yet be entirely technically optimal for a specific application, it can
nonetheless be applied with predictable results. It also seems clear that this conclusion is
consistent with the USEPA determination cited earlier.



Furthermore, PG&E has proposed the use of SCONOx™ technology for the 520 MW
Otay Mesa plant to be built in Southern California. From all indications, it appears that
PG&E was fully aware that SCONOx™ is technically feasible at this scale with
acceptable levels of project risk.



WATER CONSERVATION AND WASTE STEAM RECOVERY



One final argument in the SCONOx™/ SCR debate involves the loss of water required
for the regeneration process. SCONOx™ NOx reduction requires the use of superheated
steam in the production of regeneration gas for the catalyst desorption process. Smaller
units discharge this spent regeneration gas (hence water) to the exhaust stack. For large-
scale facilities, the water usage associated with this waste steam may be significant.



Water recoveries of 80% are attainable using a properly engineered regeneration gas
control and recovery system. This system requires:



1. Low leakage isolation dampers to minimize losses during the regeneration process
2. Uniformly distributed supply and exhaust to minimize chamber pressures during



regeneration
3. Active chamber pressure control/waste gas removal by use of a vacuum exhauster,



which also serves to reduce the dependence of the process on damper leakage
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4. Water recovery by use of an appropriately sized, water cooled, condenser, with the
condensate returned to the plant condensate system



CONCLUSIONS



In light of the bulk of information currently available for both SCONOx™ and SCR NOx
abatement, the following conclusions can be reasonably drawn.



1. SCONOx™ has been demonstrated to meet the current requirements of Federal
LAER for NOx, and has been certified by the California EPA for 2.0 ppm NOx
abatement as being “technically feasible”.



2. SCONOx™ has demonstrated NOx removal to levels lower than 2.0 ppm, and below
1.0 ppm, on a consistent basis. Recently installed systems continue to demonstrate
performance in this lower range.



3. There is no data available to support a conclusion that SCR technology can be
installed and operated to demonstrate NOx control of 2.0 ppm or less. In cases such
as these, SCR cannot be considered as either an “available” or “technically feasible”
NOx control option.



4. There is no data available to support a conclusion that SCR technology can be
installed and operated to achieve 2.0 ppm (or less) NOx, while simultaneously
achieving ammonia slip levels as low as 2.0 ppm: particularly when applied to DLNC
turbines.



5. For large combined cycle plants, SCR technology even in the most optimistic
scenario of 2ppm NH3 slip can emit up to 45 tons per year or more of ammonia, while
SCONOx™ requires no NH3 for its operation.



6. SCONOx™ should be considered “technically feasible” for large applications, given
its modular scalability, recent project permits, and overall favorable determination by
USEPA Region 1 in December 1999.



7. SCONOx™ can be considered as “available” for large application, as it is offered in
the marketplace, and can be engineered, constructed and operated to control NOx
emissions to 2.0 ppm or lower.



8. SCONOx™ systems can be furnished to recover 75% to 80% of the waste
regeneration steam to limit the use of site water resources where required, which is a
common concern among large power producers.



9. Where applicable, the ERCs generated with the use of a SCONOx™ system can be
sold to offset the initial SCONOx™ capital investment.
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10. The SCONOx™ catalyst subsequent residual value at the end of its useful life can
also be used to offset the operating and maintenance costs of the system.



11. Operation and Maintenance contracts are available through the life of the SCONOx™
systems.
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PETITION FOR REHEARING ON STAY AND MOTION OF CALIFORNIANS FOR RENEWABLE ENERGY, INC. (CARE) FOR A STAKEHOLDER’S ELECTION OF THE GOVERNING BOARD OF THE CALIFORNIA INDEPENDENT SYSTEM OPERATOR CORPORATION



(Submitted September 26, 2002)


1.  In it’s September 16, 2002 Order the Commission denied CARE’s request for rehearing and request for stay of an order issued on July 17, 2002 involving the California Independent System Operator's (CAISO) Governing Board (Board) and its governance structure.
  Purportedly this order benefits California energy market participants and their customers as well as energy participants in other parts of the West, because it serves to ensure the independent operation of the CAISO, which, in turn, will allow the Commission to maintain just and reasonable rates in the West and help solve California's long-term electricity supply deficiency.

Petition for Rehearing on Stay 


2.  Our pursuit of this request for rehearing on CARE’s request for stay of an order issued on July 17, 2002 involving the CAISO Governing Board and its governance structure is based on your failure to examine the impacts of the Commission's proposed Standard Market Design raising significant socioeconomic and environmental issues that require “a corporate election", that CARE submitted as comments on such under docket RM01-12-000. This is evinced by the Commission’s finding in the September 16 Order that:

CAlifornians for Renewable Energy (CARE) contends that "the Commission's proposed Standard Market Design, has raised significant socioeconomic and environmental issues that make it necessary for CARE to seek a Stay of [the Commission’s] actions regarding [CA]ISO's governance at this time"
 until a new Board is elected using CARE's proposal for a "corporate election" process.
 [
] 

We find that even if the EOB, the CAISO, or CARE could demonstrate that it would likely suffer irreparable harm absent a stay, the other factors do not justify granting a stay.  A significant public interest exists in establishing an independent Board that will allow the Commission to ensure just and reasonable prices in California as well as other areas of the West and that will help restore the confidence in the Board that is necessary to attract infrastructure investment to help solve California's electricity supply deficiency.  In addition, because a stay will only delay the ability of the Commission to accomplish these goals, we find that a stay will be detrimental to customers. [
]  


We find that CARE's request that a stay is necessary, because the Commission's proposed Standard Market Design
 raises significant socioeconomic and environmental issues that require “a corporate election" to address them, to be without merit.  Although CARE alludes to a public interest in a stay because of socioeconomic and environmental issues, we find that this argument is insufficient to grant a stay because it is unexplained and unsupported.  CARE has neither identified the socioeconomic and environmental issues that the Commission's proposed Standard Market Design allegedly raises nor has it shown the relevance of these issues to the July 17 Order. [
] 


It is precisely because the Commission failed to review CARE’s submissions under docket RM01-12-000, the Commission’s proposed Standard Market Design, that you misunderstood the relevance of these socioeconomic and environmental issues in our prior request for rehearing and the motion for stay we are seeking rehearing on here. We generally concur with the September 16 Order’s finding that “a significant public interest exists in establishing an independent Board that will allow the Commission to ensure just and reasonable prices in California as well as other areas of the West and that will help restore the confidence in the Board that is necessary to attract infrastructure investment to help solve California's electricity supply deficiency.” Where we disagree is whether the FERC’s imposed Board of Governors or a stakeholder elected Board of Governors serves the “public interest”? We contend the later to be the case, and we further contend that our proposal if adopted insures an independent Board. 


3. CARE did not submit comments and related technical reports as part of our motion for stay which we submitted in response to the Commission’s solicitation for comments on the proposed NEPA compliant Environmental Impact Statement (EIS) for the Commission’s proposed Standard Market Design, under docket RM01-12; because we believed this would further confuse your deliberations over the environmental and socioeconomic issues that make it necessary for CARE to seek a Stay on CAISO governance as such. Specific examples of some of the environmental issues that make it necessary for CARE to seek a Stay are summarized in CARE’s Submittal 20020812-5089 in docket RM01-12-000 at page 8:


CARE requests the FEIS examine these three Market Design scenarios to compare the environmental effects of each on the environment including but not limited to an examination of the following areas of concern:


1.
The effect of each Market Design scenario in a comparative basis on emissions of criteria pollutants and Toxic Air Contaminants, regulated under the Clean Air Act, on compliance with regional and local ambient air quality standards for each pollutant.


2.
The effect of each Market Design scenario in a comparative basis on water usage in areas dependent on ground water resources, and associated socioeconomic and environmental effects.


3.
The effect of each Market Design scenario on public health and environmental quality.


4.
The effect of each Market Design scenario on biological resources, listed, and endangered species under the Endangered Species Act.


5.
The effect of each Market Design scenario on global warming.


Another example comes from Dr. Eugene P. Coyle, in his presentation on April 6, 2001 titled Aids In Africa And The Electric Crisis In California: What Is The Connection? CARE submitted this report in its entirety on 9/3/02 as Exhibit 5 (Submission 200209035149 on 09/03/2002 in docket RM01-12). 


What we, as environmentalists and consumers want is the right amount of capacity, no more and no less. We are not going to get that without public control of the planning.


Besides the amount of capacity, we also want a mix of types of capacity, baseload and peaking capacity. We are not going to get that without public control of the planning.


And besides the mix of baseload and peaking, we also want a diversified fuel mix, and in particular we want benign types of capacity, renewable energy, to use an umbrella term. We are not going to get that without public control of the planning. So competition or de-regulation will never deliver on what was promised, in any dimension.

This report points to the flaws in assuming that the Commission’s proposed Standard Market Design, and your proposed CAISO governance scheme, will deliver to consumers and ratepayers any benefits from competition, when both proposals precludes “public control of planning”.  CARE concurs with Dr. Coyle’s expert findings that therefore “competition or de-regulation will never deliver on what was promised, in any dimension.”  CARE’s proposal for CAISO governance is the only proposal to date that provides the mechanism for this “public control of planning”, and therefore it necessary for CARE to seek a Stay until such time as such is achieved in practice.

4. In this regard CARE provided comment on specific environmental and socioeconomic analysis necessary to demonstrate the benefits of “competition and de-regulation.”


CARE requests the ”Scope” of the FEIS perform a NEPA analysis on the proposed rule as it regards the presumption that the environmental benefits of market-based competition is realizable in comparison to such economic benefits to consumers from a cost-based regulatory regime, or some hybrid of the two. We request you examine the following Standard Market Design market scenarios.


1. Perform a NEPA environmental analysis on the market-based competition scenario proposed in RM01-12 the current Rulemaking under review.


2. Perform a NEPA socioeconomic analysis of an alternative scenario based on a cost based regulatory regime.


3. Perform a NEPA analysis of an alternative scenario based on a hybrid approach, which provides incentives for investments in energy efficiency, load shifting, distributed generation, and examine whether or not the environmental benefits of load reduction through consumer self generation utilizing renewable energy has greater value than those realized under the current incentives programs provided by the existing and proposed market designs, for new fossil-fuel based generation capacity.

5. In regards to the incentives for investments in energy efficiency, load shifting, distributed generation, and examining whether or not the environmental benefits of load reduction through consumer self generation utilizing renewable energy has greater value than those realized under the current incentives programs
 provided by the existing and proposed market designs, for new generation capacity, the testimony of Chairman Pat Wood, III before the Committee on Energy and Natural Resources of United States Senate on July 24, 2002 (at pp 9-10) evinces the benefits CARE contends need to be analyzed in an EIS, prior to the Commission’s implementation of the July 17 Order on CAISO governance.


Demand response is a crucial element for efficient grid use, as well as an effective deterrent to the exercise of supplier market power. Demand response moves a step beyond energy efficiency, to empower customers to change their energy consumption in response to energy prices over time. Most retail customers see flat, “after-the- fact” electric prices that give little hint of the underlying cost of energy production; they don’t reflect scarcity, as when total demand outstrips supply and purchasers compete for the limited power available, or the higher production costs that occur when more inefficient (and costly) power plants are brought on- line. Most customers have a sense of when a product or service costs too much, and many would be willing to use less electricity when it costs more. Demand response programs give customers this opportunity, using technologies ranging from real-time pricing with “smart meters”
, to time of use rates with interval meters, or classic interruptible and curtailable programs which reward customers for sudden power reductions. Such programs allow grid managers to leverage existing grid assets by reducing peak loads and thus improve the ability of a constrained grid to serve more customers reliably. Demand response, energy efficiency and distributed generation programs can be targeted within constrained load pockets to relieve strains on the grid and delay asset exhaustion – this is being done in New York City, Southwest Connecticut, Chicago, and elsewhere.


Distributed generation (small generators using renewable or fossil fuels) can be used close to load centers to improve grid reliability while reducing the need for new transmission and reducing transmission line losses (the need for additional generation to replace energy lost due to resistance along the lines). Distributed generation includes solar photovoltaics (as on home rooftops), 
small wind generators (as at farms and oilfields), combined heat and power (once called cogeneration, used at office buildings and industrial sites), diesel- or natural gas- fired reciprocating engines (as for hospital and industrial emergency generators), and newer technologies such as fuel cells, microturbines, and flywheels (technically a form of energy storage). These are often installed by customers who wish to improve site reliability, reduce or stabilize energy costs, reduce environmental impact, or gain greater independence from the grid. 


Used in urban areas and at transmission substations, distributed generation can improve local voltage stability, reduce the need for imports into the urban area, expand the capability of local substations, and reduce net emissions from power generation. [emphasis added]


CARE concurs with the Chairman’s findings in this regards and provides CARE’s President of the board of directors, Michael Boyd’s home as an example of a case study of actual experience in the implementation of the current market design, and current CAISO governance, as it relates to the provision of Distributed generation such as solar photovoltaics (as on home rooftops). We contend that neither the Commission’s proposed rulemaking in docket RM01-12, the ISO proposed market design in docket ER02-1656, nor the Commission’s proposed CAISO governance, nor the existing CAISO governance provides any mechanism for meaningful participation by consumers and ratepayers which provides incentives for investments in energy efficiency, load shifting, distributed generation, and an examination of whether or not the environmental benefits of load reduction through consumer self generation utilizing renewable energy has greater value than those realized under the current incentives programs provided by the existing and proposed market designs, for new fossil-fuel based generation capacity. Only by enfranchising all market participants through a fair and free corporate election can the establishment of such a mechanism be guaranteed.
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The following example is a 2500 square foot home that includes energy efficient lighting controls, energy saving insulation, and fluorescent lighting throughout, with 5300 Watts of installed solar photovoltaic capacity. The purpose of this case is demonstrate the current market design as well as CAISO governance erects major barriers to entry
 by consumers utilizing installed solar photovoltaic self generation 
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capacity. This 5300 Watts of installed solar photovoltaic capacity includes 4400 Watts of capacity tied to the PG&E owned transmission system. The system includes 900 Watts of backup power with a 48 Volts DC battery bank wired to critical circuits with 2 days reserve power capacity. The entire system cost $58,000 including installation with a refund of $20,000 received under the state’s CEC rebate program. For an addition cost of $277 this home includes a time-of-use meter as shown in figure 3. By limiting the time of household use of major appliances to non-peak hours the Boyd family has been able to maximize their solar photovoltaic production capacity to the level that this household is a net producer of energy. The excess production capacity is therefore returned the grid during a period of both maximum production capacity as well as maximum consumer demand (see figure 4). 


7. The current market mechanisms fail to provide self-generating consumers and ratepayers’ incentives for investments in energy efficiency, load shifting, and distributed generation, because all excess production capacity is given as gift of free electricity to the utility, in this case PG&E. There currently exists no provision in the current market design or under the current CAISO governance to pay self-generating consumers and ratepayers for their excess production capacity. What incentive does the current mechanisms provide for self-generation in excess of native demand? What incentive does the current mechanisms provide for installation of time-of-use metering? Only by enfranchising all market participants through a fair and free corporate election can the establishment of such mechanisms be guaranteed.


8. NOx emissions in any given year depend primarily on one key uncertainty that has not been addressed in the proposed rule making under RM01-12, the relative price of natural gas and coal. Lower prices for natural gas, relative to coal, lead to lower levels of NOx emissions.  Two factors having a direct bearing on the need for CARE to seek a Stay until such time as mitigation is achieved. 

· In light of the FERC’s Chief Administrative Law Judge’s recently issued Initial Decision in Public Utilities Commission of California v. El Paso (RP00-241-006) it is clear that there exists a relationship between market power abuses in California’s energy markets and market power abuses in the natural gas markets, some mechanism needs to be established as part of the proposed ISO governance to mitigate market power abuse in both markets.


· Recently Matthew R. Simmons President -Simmons & Company International has predicted the likely depletions in existing domestic supplies, and the development of new domestic sources of natural gas. CARE submitted Dr. Simmons’ report titled Depletion & U.S. Energy Policy, presented to the International Workshop on Oil Depletion, in Uppsala, Sweden, on May 23, 2002 (Submission 20020903-5147), and his June 21, 2002 presentation titled Is There A Gas Crisis Ahead to the Energen Corporation Board Retreat in Greenbrier, West Virginia June 21, 2002 (Submission 20020903-5148), as Exhibit 3 and 4 respectively in our 9/3/02 comments on the Commission proposed Standard Market Design rulemaking under docket RM01-12. CARE is concerned that because higher natural gas prices, resulting from the predicted depletion of domestic supplies, will result in higher levels of NOx emissions. Only by enfranchising all market participants through a fair and free corporate election can there be the establishment of market mechanisms that are not preferential to natural gas based generation over renewable electricity generation and only then can such be guaranteed. 


9. It is CARE’s contention that the Commission’s proposed Standard Market Design, the current market design, the Commission’s proposed CAISO governance, and the current CAISO governance, allows for, if it is not already encouraging, the perpetration of discriminatory effects on California’s peoples-of-color in the siting, construction, and operation of powerplants in the state of California.
 President Clinton's Executive Order 12898, ‘Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations’ was signed on February 11, 1994.  The order required the US Environmental Protection Agency (USEPA) and all other federal agencies to develop environmental justice strategies. The USEPA subsequently issued Guidelines that require all federal agencies and state agencies receiving federal funds to develop strategies to address this problem.  The agencies are required to identify and address disparately high and adverse human health or environmental effects of their programs, policies and activities on minority populations and low-income populations. We respectfully request a stay in implementing the July 17, 2002 Order on CAISO governance until such time as the FERC identifies and addresses disparately high and adverse human health or environmental effects of their programs.


10. We respectfully request a stay in implementing the July 17, 2002 Order on CAISO governance until such time as all administrative review activities concerning the Standard Market Design (RM01-12) before the Commission in any manner requiring NEPA compliance as part of the administrative review is completed, or at least the substantial stabilization of prices, supplies and other market conditions in regard to, the ongoing California energy crisis. The energy crisis has made it impossible to conduct the type of stable, finite and accurate review of conditions, as they actually exist required by NEPA.  The energy crisis has destroyed and continues to destroy the database essential to the identification, evaluation and mitigation of potentially significant environmental impacts that may occur as a result of powerplant or transmission projects.  The compilation of that fundamental database is the backbone of the process required by NEPA to afford, assure and maximize environmental protection and avoidance of harm to the environment caused by activities carried out or allowed by public agencies.  Moreover, we respectfully demand that the NEPA environmental review carried out in previous Rulemaking be immediately reopened to determine if and precisely how the environmental documentation for each such previously approved Rulemaking must be modified to take into account the ongoing energy crisis and its potentially significant effects on powerplant and transmission projects themselves, as well as on the environment generally.


Motion for a Stakeholder’s Election of the Governing Board of the California Independent System Operator Corporation

11. Our pursuit of this motion before the FERC does not seek rehearing on CARE’s prior motion for a CAISO Governing board elected by California’s consumers and ratepayers. CARE concurs with the Commission findings in the regard in its September 16 Order that there is “no merit to this proposal for the reasons described above in which we identified the problems with a Board that represents the interests of one stakeholder group”. We where wrong here, and we stand corrected. It is for this reason alone we seek this as a new motion to enfranchise the CAISO’s Governance through a mail ballot election involving all the stakeholders: power suppliers, IOU’s, public utilities, state agencies, consumers and ratepayers alike. CAISO governance must come from all the stakeholders up – not from the Federal or State government down this is a basic principal upon which our democracy was founded. 

12. CARE proposes the ISO board be composed of five directors elected at large by its general membership, whom are market participants in California’s electricity markets, including, but not limited to, power suppliers, Investor Owned Utilities, public utilities, state agencies, consumers and ratepayers. Market participants are entitled to one vote per stakeholder, irrespective of their stakeholder class. The individual receiving the highest number of votes in the annual corporate election is recommended be designated by the title of Independent System Operator, who shall act as the corporation’s, President of the Board, Chief Executive Officer, and shall act as the official representative of its California membership, in the FERC’s proposed western Regional Transmission Organization.


13. CARE proposes that any stakeholder member receiving fifty qualified member signatures on a nomination petition not less than ninety days prior to the corporate election be qualified as a nominee for election to the ISO board of directors. Such candidate shall be entitled to a statement of not more than 500 words, free of charge, which shall be delivered along with the official mail ballot. CARE proposes that such election take place by mail ballot delivered to each market participant with a thirty-day polling period for return of ballots in a self-addressed postage-paid envelope. Such ballots are recommended be addressed to the California Secretary of State, who is statutorily entrusted to insure the fairness and impartiality of the corporate election process. The tallying of the ballots must be open to the members and their corporate candidates to insure such impartiality.


14. CARE proposes that all candidates for the CAISO Governance board be required to provide a “Statement of Economic Interest” as a stakeholder that is part of, but separate from, the Candidate’s statement delivered along with election ballot materials. Such disclosure must include clear identification of the candidates stakeholder class, with some examples being: large electricity supplier or generator of 50 KWh or greater, small electricity supplier or generator of 50 KWh or less, distributed generators includes solar photovoltaics (as on home rooftops and small business), small wind generators (as at farms and oilfields), IOU, public utility, state agency, provider of ancillary services, or consumer and ratepayer classes. By maintaining a corporate funded election with equal access to all market participants irrespective of class and each participant irrespective of class having the one vote this guarantees that the more financially influential participants (like the large generators and IOUs who manipulated California’s energy and natural gas markets) will not control the CAISO Board of Governors. Perhaps, the consumer and ratepayer class will have the largest voice over CAISO governance in this process. But isn’t this what we want, a CAISO Governing Board the represents the will of the governed, not the will of the Distant Federal government, as you are proposing? What you propose stands all the basic principals behind our democracy on its head. We the governed must grant authority to the government, any other governance structure must therefore be illegitimate.


Conclusions


15. For the foregoing reasons CARE requests rehearing of CARE’s request for stay of an order issued on July 17, 2002 involving the CAISO Governing Board and its governance structure based on your failure to examine the impacts of the Commission's proposed Standard Market Design raising significant socioeconomic and environmental issues that require “a corporate election" to resolve, and our new motion to enfranchise the CAISO’s Governance through a mail ballot election involving all the stakeholders: power suppliers, IOU’s, public utilities, state agencies, consumers and ratepayers alike. CAISO governance must come from all the stakeholders up – not from the Federal or State government down this is a basic principal upon which our democracy was founded. 

16. In regards to the September 16 Order finding that “because we find no merit to CARE's arguments, we will deny CARE's request for rehearing” we ask your consideration of the fact that despite the fact that you may disagree with the “merit” of our arguments we offer them up in the spirit of a democratic debate on the issue before you. We ask you reconsider your decision to stifle or end the debate before the issue of CAISO governance is equitably resolved. Until then, all parties to this proceeding have the right to participate in the debate. This is what it means for us to be Americans. Please accept our motions with this perspective in mind we seek here to broaden not narrow the “public’s interest” in this matter.

Respectfully submitted
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President, CARE 


5439 Soquel Drive 


Soquel, CA 95073


(831) 465-9809


E-mail: michaelboyd@sbcglobal.net

Verification


I am an officer of the movant corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.


Executed on September 26th, 2002, at Soquel, California
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Michael E. Boyd – President, CARE 


CAlifornians for Renewable Energy, Inc. (CARE)



5439 Soquel Dr.





Soquel, CA  95073-2659





Tel:  (408) 891-9677





Fax: (831) 465-8491






michaelboyd@sbcglobal.net 


Certificate of Services


I hereby certify that I have this day served the foregoing document upon each person designated on the official restricted service list, via electronic mail, and the ListServ, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. until such time as the restricted service list is established for the above captioned matter. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail or the ListServ.


Dated at this 26th day of September 2002.


Respectfully submitted,
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Figure � SEQ Figure \* ARABIC �1� above shows the Boyd family at the entry to their solar photovoltaic powered home.







Figure 2 half of the fifty-three 100-Watt solar panels on the roof of the Boyd family’s home







Figure 3 Time-of-use Meter







Figure 4 this bill demonstrates that not including the $3.25 distribution charge the Boyd's donated $31.35 to PG&E for their excess electricity capacity.











�See 100 FERC ¶ 61,059 (2002) (July 17 Order).  



�CARE's Request for Rehearing at 7.



�Id.



� 100 FERC ¶ 61,271 (EL00-95 9-16-02 Order at 3) 



� 100 FERC ¶ 61,271 (EL00-95 9-16-02 Order at 13) [emphasis added]



�See Electricity Market Design Structure, 67 Fed. Reg. 55,452 (2002) (Standard Market Design).







� 100 FERC ¶ 61,271 (EL00-95 9-16-02 Order at 14) [emphasis added]



� See the reference 9/3/02 Submission 200209035145 (9/3/02 CARE’s RM01-12 comments Exhibit 1) a report by William B Marcus, of JBS Energy, Inc titled Cost Curve Analysis of the California Power Markets, and See 9/3/02 Submission 200209035146 (9/3/02 CARE’s RM01-12 comments Exhibit 2) a power point presentation by William B Marcus, of JBS Energy, Inc titled Valuing Load Reduction in Restructured Markets. 



� See Figure 3 for Mike Boyd’s time-of-use meter.



� See Figure 2 for Mike Boyd’s 5300-Watt Solar Photovoltaics System.



� Docket Nos. RM95-8-000 and RM94-7-001 at page 63 In reviewing applications to sell at market-based rates, whether from new (unbuilt) capacity or existing capacity, we require that the seller (and each of its affiliates) must not have, or must have mitigated, market power transmission and not control other barriers to entry.  In order to demonstrate the requisite absence or mitigation of transmission market power, a transmission-owning public utility seeking to sell at market-based rates must have on file with the Commission an open access transmission tariff for the provision of comparable service.



� See CARE’s 12/8/01 Submission 20011210-5052 a production of the document authored by the Latino’s Issues Forum titled Power Against the People? This document provides corroborative evidence of discrimination. 
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Smallwood CV





Kenneth Shawn Smallwood



Curriculum Vitae


109 Luz Place







Born May 3, 1963 in


Davis, CA  95616






Sacramento, California.


Phone (530) 756-4598






Married, father of two children.


puma@davis.com


Affiliations:  

BioResources Consulting


Consulting in the Public Interest, www.cipi.com


Biological Sciences Department, California State University, Sacramento





Institute for Sustainable Development


Disciplines:

Wildlife, ecosystem and landscape ecology; conservation biology; sampling methods and systems analysis; agricultural ecology, animal damage management.


Education:



Ph.D. Ecology, University of California, Davis.  September 1990.



M.S. Ecology, University of California, Davis.  June 1987.



B.S. Anthropology, University of California, Davis.  June 1985.



Corcoran High School, Corcoran, California.  June 1981.


Experience:


· 141 professional publications, including:


· 43 peer reviewed publications


· 19 in non-peer reviewed professional outlets


· 72 reports and declarations


·  7 in mass media outlets


· 48 public presentations of research results at professional meetings


· 61 papers reviewed by me for professional publications


· 2 book reviews


Part-time Faculty, 1/98 to present, California State University, Sacramento.  I teach Contemporary Environmental Issues, Natural Resources Conservation, Mammalogy, Behavioral Ecology, and Ornithology Lab.


Senior Ecologist, 1999 to present, BioResources Consulting.  I plan research and monitoring projects, perform fieldwork, and analyze complex data related to avian fatalities at wind turbines and to avian electrocutions on electrical distribution poles across California.


Systems Ecologist, 7/96 to present, Consulting in the Public Interest.  I am part of a multi-disciplinary consortium of scientists who facilitate large-scale, environmental planning projects and litigation.  We provide risk assessments, assessments of management practices, and expert witness testimony.


Chairman, Conservation Affairs Committee, The Wildlife Society--Western Section, 1999-2001.


Systems Ecologist, 1/95 to present, Institute for Sustainable Development.  I head ISD’s program on integrated resources management.  I develop indicators of ecological integrity for large areas, using remotely sensed data, local community involvement and GIS. 


Associate, 1997-1998, Department of Agronomy and Range Science, University of California, Davis.


Editorial Board Member, Environmental Management, 10/99 to present.  


Lead Scientist, 6/96 to 6/99, National Endangered Species Network.  I headed NESN’s efforts to inform academic scientists and environmental activists about emerging issues regarding the Endangered Species Act and other environmental laws pertaining to legally rare species.  I also testified at public hearings on behalf of environmental groups and endangered species.


Ecologist, 1/97 to 6/98, Western Foundation of Vertebrate Zoology.  I conducted field research to determine the impact of past mercury mining on the status of red-legged frogs in Santa Clara County, California. 


Associate Editor, Biological Conservation, 9/94 to 9/95. Administered independent scientific reviews of submitted, professional papers in ecology and conservation biology, and made recommendations to the Editors.


Senior Systems Ecologist, 7/94 to 12/95, EIP Associates, Sacramento, California.  Provided consulting services in environmental planning.  I also developed a quantitative assessment of land units for their conservation and restoration opportunities, using the ecological resource requirements of 29 legally rare species.  I mapped vegetation and land use, and derived new spatial data from a GIS overlay of these variables with soil types, flood zones, roads, and other spatially referenced data. Using these derived data, I developed a set of indicators for prioritizing areas within Yolo County that will receive mitigation funds for habitat easements and restoration. 


Post-Graduate Researcher, 10/90 to 6/94, with Dr. Shu Geng, Department of Agronomy and Range Science, U.C. Davis.  Studied landscape and management effects on temporal and spatial patterns of abundance among pocket gophers and species of Falconiformes and Carnivora in the Sacramento Valley.  I also developed and analyzed a data base of energy use in California agriculture, and I assisted with a landscape (GIS) study of groundwater contamination across Tulare County, California.  


Co-teacher, 1/91 to 6/91 and 1/93 to 6/93, Graduate Group in Ecology, U.C. Davis.  Co-taught conservation biology with Dr. Christine Schonewald.


Reader, 3/90 to 6/90, Department of Psychology, U.C. Davis.  Assisted students of Psychobiology (taught by Dr. Richard Coss) with research and writing term papers.


Research Assistant, 11/88 to 9/90, with Dr. Walter E. Howard, Department of Wildlife and Fisheries Biology, U.C. Davis.  Tested durable baits for pocket gopher control in forest plantations, and developed gopher sampling methods.  


Fulbright Research Fellow, Indonesia, 7/88 to 11/88.  Tested use of new sampling methods for monitoring the number of Sumatran tigers and six other species of endemic felids, and evaluated methods used by other researchers.  


Research Assistant, 7/87 to 6/88, with Dr. Terrell P. Salmon, Wildlife Extension, Department of Wildlife and Fisheries Biology, U.C. Davis.  Developed empirical models of mammal and bird invasions in North America, and a rating system for priority research and control of exotic species based on economic, environmental, and human health hazards in California. 


Student Assistant, 3/85 to 6/87, with Dr. E. Lee Fitzhugh, Wildlife Extension, Department of Wildlife and Fisheries Biology, U.C. Davis.  Developed and implemented a statewide mountain lion track count for long-term monitoring of numbers and distribution. Also developed quantitative techniques to identify individual mountain lions by their tracks, and to differentiate mountain lion and dog tracks.


Projects


Expert Witness Testimony and Declarations. I have testified before the California Coastal Commission, California Energy Commission, County Boards of Supervisors, and City Councils, and I have participated with press conferences and have been deposed by attorneys.  I prepared expert witness reports and court declarations, which are summarized under Reports (below).


Protocol-level endangered species searches and recovery efforts.  I search for special-status species using Department of Fish and Game and US Fish and Wildlife Service protocols.  I have searched for, or otherwise worked with, California red-legged frog, arroyo southwestern toad, California tiger salamander, blunt-nosed leopard lizard, western pond turtle, giant kangaroo rat, Fresno kangaroo rat, San Joaquin kit fox, Sumatran tiger, willow flycatcher, least Bell’s vireo, western burrowing owl, Swainwon’s hawk, Valley elderberry longhorn beetle and many other special-status species.  I also help with recovery of the Fresno kangaroo rat at Lemoore Naval Air Station. 


Workshops on HCPs.  Assisted Dr. Michael Morrison with organizing and conducting a 2-day workshop on Habitat Conservation Plans, sponsored by Southern California Edison, and another 1-day workshop sponsored by PG&E.  These Workshops were attended by academics, attorneys, and consultants with HCP experience.  We guest-edited a Proceedings published in Environmental Management.


Mapping of wind turbines and biological resources at Altamont Pass. I am using GPS and GIS to map and study environmental impacts of 1,400 wind turbines.  I am relating the number of raptor fatalities at wind turbines to the degree of aggregation of prey species around the turbines, as well as many other factors related to where the turbines are located, how they are designed and operated, and how raptors behave at Altamont Pass.


Mapping of biological resources along Highways 46 and 41.  I am using GPS and GIS to delineate vegetation complexes and locations of special-status species along 26 miles of highway in San Luis Obispo County, and in a large area north of Fresno, including within reclaimed gravel mining pits.


GPS mapping and monitoring at restoration sites and at Caltrans mitigation sites.  I am monitoring the success of elderberry shrubs at one location, the success of willows at another location, and the response of wildlife to the succession of vegetation at both these sits.  I am also using GPS to monitor the response of fossorial animals to yellow star-thistle eradication and natural grassland restoration efforts at Bear Valley, Colusa County, and at the decommissioned Mather Air Force Base in Sacramento County.


Mercury effects on Red-legged Frog.  I assisted Dr. Michael Morrison and US Fish and Wildlife Service in assessing the possible impacts of historical mercury mining on the federally listed California red-legged frog in Santa Clara County.  I also measured habitat variables in numerous streams.


Opposition to proposed No Surprises rule.  I wrote a white paper and summary letter explaining scientific grounds for opposing the incidental take permit (ITP) rules providing ITP applicants and holders with general assurances they will be free of compliance with the Endangered Species Act once they adhere to the terms of a “properly functioning HCP.”  I obtained 188 signatures of scientists and environmental professionals on the letter submitted to the US Fish and Wildlife Service and the National Marine Fisheries Service.  The letter was also provided to all US Senators.   It helped change the prevailing view of HCPs as beneficial to listed species.


Natomas Basin Habitat Conservation Plan alternative.  I designed narrow channel marsh to increase the likelihood of survival and recovery in the wild of giant garter snake, Swainson’s hawk and Valley Elderberry Longhorn Beetle.  The design included replication and interspersion of treatments for experimental testing of critical habitat elements.  I provided a report to Northern Territories, Inc.


Cook et al. v. Rockwell International et al., No. 90-K-181 (D. Colorado).  I am providing expert testimony on the role of burrowing animals in affecting the fate of buried and surface-deposited radioactive and hazardous chemical wastes at the Rocky Flats Plant, Colorado. I provided expert reports based on four site visits and the most extensive document review of burrowing animals ever conducted. I conducted transect surveys for evidence of burrowing animals and other wildlife on and around waste facilities.  I also discovered substantial intrusion of waste structures by burrowing animals.


Hanford Nuclear Reservation Litigation.  I am providing expert testimony on the role of burrowing animals in affecting the fate of buried radioactive wastes at the Hanford Nuclear Reservation, Washington.  I provided three expert reports based on three site visits and extensive document review.  I predicted and verified a certain population density of pocket gophers on buried waste structures, as well as incidence of radionuclide contamination in body tissue.  I conducted transect surveys for evidence of burrowing animals and other wildlife on and around waste facilities. I also discovered substantial intrusion of waste structures by burrowing animals.


Assessment of Environmental Technology Transfer to China, and Assessment of Agricultural Production System.  I twice traveled to China and interviewed scientists, industrialists, agriculturalists, and the Directors of the Chinese Environmental Protection Agency and the Department of Agriculture to assess the need and possible pathways for environmental clean-up technologies and trade opportunities between the US and China.  I spent a total of five weeks in China, including in Shandong and Linxion Provinces and in Beijing.


Yolo County Habitat Conservation Plan.  I conducted the landscape ecology study of Yolo County to identify the priority land units to receive mitigation so as to most improve the ecosystem functionality within the County from the perspective of 29 special-status species of wildlife and plants.  I used a hierarchically structured indicators approach to apply principles of landscape and ecosystem ecology, conservation biology, and local values in rating land units.  I derived GIS maps to help guide the conservation area design, and then I developed implementation strategies.


Mountain Lion Track Count.  I developed and conducted the carnivore monitoring program throughout California since 1985.  Species counted include mountain lion, bobcat, black bear, coyote, red and gray fox, raccoon, striped skunk, badger, and black-tailed deer.  Vegetation and land use are also monitored.  The transect was established on dusty, dirt roads within randomly selected quadrats.  These roads are searched for tracks of the carnivores, which routinely use the roads for travel paths.


Sumatran Tiger and other Felids.  I designed and conducted track counts for seven species of wild cats in Sumatra, including the Sumatran tiger, fishing cat, and golden cat.  I spent four months on Sumatra and Java, and learned Bahasa Indonesia (the official Indonesian language).  I was awarded a Fulbright Research Fellowship to complete the project.


Wildlife in Agriculture.  Beginning as my post-graduate research, I have studied pocket gophers and other wildlife in 40 alfalfa fields throughout the Sacramento Valley, and I surveyed for wildlife along a 200 mile road transect for six years.  The data were analyzed using GIS and methods from landscape ecology, and the results were published and presented orally to farming groups in California and elsewhere.  I also conducted the first study of wildlife in cover crops used on vineyards and orchards.


Agricultural Energy Use and Tulare County Groundwater Study. I developed and analyzed a data base of energy use in California agriculture, and collaborated on a landscape (GIS) study of groundwater contamination across Tulare County, California.


Pocket Gopher Damage in Forest Clearcuts. I tested various poison baits and baiting regimes for pocket gopher control in forest plantations, and I developed gopher sampling methods.  I conducted the most extensive field study of pocket gophers ever, involving thousands of gophers in 68 research plots on 55 clearcuts among 6 National Forests in northern California.  


Risk Assessment of Exotic Species in North America. I developed empirical models of mammal and bird species invasions in North America, as well as a rating system for assigning priority research and control to exotic species in California, based on economic, environmental, and human health hazards. 


Representative Clients


		Law offices and environmental groups




		Government agencies

		Businesses and others



		Law Offices of Berger & Montague

		US Department of Agriculture

		Pacific Gas & Electric Co.



		Law Offices of Roy Haber

		US Forest Service

		Southern California Edison Co.



		Law Offices of Edward MacDonald

		US Fish & Wildlife Service

		Georgia-Pacific Timber Co.



		Law Office of John Gabrielli

		US Navy

		Northern Territories Inc.



		Law Office of Bill Kopper

		California Energy Commission

		National Renewable Energy Lab



		California Wildlife Federation 

		California Dept of Fish & Game

		David Magney Environmental Consulting



		Defenders of Wildlife

		California Dept. of Transportation

		Don & LaNelle Silverstien



		Sierra Club

		California Dept. of Forestry

		Wildlife History Foundation



		National Endangered Species Network

		California Dept. of Food & Agriculture

		Seventh Day Adventist Church



		Spirit of the Sage Council

		Ventura County Counsel

		Escuela de la Raza Unida



		The Humane Society

		County of Yolo

		Susan Pelican and Howard Beeman



		Hagens Berman LLP

		Tahoe Regional Planning Agency

		Emerald Farms



		Environmental Protection Information Center (EPIC)

		Sustainable Agriculture Research & Education Program

		Residents Against Inconsistent Development, Inc.



		Goldberg, Kamin & Garvin, Attorneys at Law

		Bob Sarvey

		Mike Boyd



		Californians for Renewable Energy (CaRE)

		

		



		Seatuck Environmental Association

		

		



		

		

		





Representative special-status species experience


		Common name




		Species name

		Status1

		Description



		Field experience




		

		

		



		California red-legged frog

		Rana aurora draytonii

		FT, CSC

		Protocol searches & discovery at multiple sites



		Foothill yellow-legged frog

		Rana boylii

		FSC, CSC

		Research and discoveries



		Western spadefoot

		Spea hammondii

		FSC, CSC

		Searches and discovery



		California tiger salamander

		Ambystoma californiense

		FC, CSC

		Protocol searches & discovery in Monterey Co.



		Coast range newt

		Taricha torosa torosa

		CSC

		Searches and multiple discoveries



		Blunt-nosed leopard lizard

		Gambelia sila

		FE, CE

		Discovery in San Luis Obispo County



		California Horned Lizard

		Phrynosoma coronatum frontale

		FSC, CSC

		Search and discovery in San Luis Obispo Co.



		Western pond turtle

		Clemmys marmorata

		FSC, CSC

		Searches and discoveries at multiple sites



		San Joaquin kit fox

		Vulpes macrotis mutica

		FE, CT

		Protocol searches and discovery 



		Sumatran tiger

		Panthera tigris

		

		Research in Sumatra



		Mountain lion

		Puma concolor californicus

		CFP

		Research and publications



		Point Arena mountain beaver

		Aplodontia rufa nigra

		FE, CSC

		Remote camera operation



		Giant kangaroo rat

		Dipodomys ingens

		FE, CE

		Discovery in Cholame Valley



		Fresno kangaroo rat

		Dipodomys nitratoides

		FE, CE

		Research and conservation at Lemoore Naval Air Station



		Monterey dusky-footed woodrat

		Neotoma fuscipes luciana

		FSC, CSC

		Captures and mapping of dens



		Salinas harvest mouse

		Reithrodontomys megalotus distichlus

		G5T1S1

		Captures in the Salinas area



		Golden eagle

		Aquila chrysaetos

		CSC

		Research in Sacramento Valley



		Swainson’s hawk

		Buteo swainsoni

		CT

		Research in Sacramento Valley



		Northern harrier

		Circus cyaeneus

		CSC

		Research and publication



		White-tailed kite

		Elanus leucurus

		CFP

		Research and publication



		Loggerhead shrike

		Lanius ludovicianus

		FSC, CSC

		Research in Sacramento Valley



		Least Bell’s vireo

		Vireo bellii pusillus

		FE, CE

		Discovery in Monterey County



		Willow flycatcher

		Empidonax traillii extimus

		FE, CE

		Research at breeding sites in high Sierra Nevada



		Burrowing owl

		Athene cunicularia hypugia

		FSC, CSC

		Research at multiple locations



		Valley elderberry longhorn beetle

		Desmocerus californicus dimorphus

		FT

		Research on mitigation site in Central Valley



		Analytical




		

		

		



		Arroyo southwestern toad

		Bufo microscaphus californicus

		FE, CSC

		Research and report.



		Giant garter snake

		Thamnophis gigas

		FT, CE

		Research and publication.



		Northern goshawk

		Accipiter gentilis

		FSC, CSC

		Research and publication.



		Northern spotted owl

		Strix occidentalis

		FT

		Research and reports.  Publication in progress.



		

		

		

		





1 FE = Federal Endangered, FT = Federal threatened, FC = Federal candidate for listing, FSC = Federal species of concern, CE = California Endangered, CT = California threatened, CFP = California Fully Protected, CSC = California Species of Concern, G5T1S1 = CNDDB rating of emperiled throughout California range.
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Smallwood, K.S., M.L. Morrison, and J. Beyea.  1998.  Animal burrowing attributes affecting hazardous waste management.  Environmental Management 22: 831-847.

Smallwood, K.S, and C.M. Schonewald. 1998.  Study design and interpretation for mammalian carnivore density estimates. Oecologia 113:474-491.


Zhang, M., S. Geng, and K.S. Smallwood.  1998.  Nitrate contamination in groundwater of Tulare County, California.  Ambio 27(3):170-174.


Smallwood, K.S. and M.L. Morrison.  1997.  Animal burrowing in the waste management zone of Hanford Nuclear Reservation.  Proceedings of the Western Section of the Wildlife Society Meeting 33:88-97.


Morrison, M.L., K.S. Smallwood, and J. Beyea.  1997.  Monitoring the dispersal of contaminants by wildlife at nuclear weapons production and waste storage facilities.  The Environmentalist 17:289-295.


Smallwood, K.S.  1997. Interpreting puma (Puma concolor) density estimates for theory and management.  Environmental Conservation 24(3):283-289.


Smallwood, K.S.  1997.  Managing vertebrates in cover crops: a first study.  American Journal of Alternative Agriculture 11:155-160.


Smallwood, K.S. and S. Geng.  1997.  Multi-scale influences of gophers on alfalfa yield and quality. Field Crops Research 49:159-168.


Smallwood, K.S. and C. Schonewald.  1996. Scaling population density and spatial pattern for terrestrial, mammalian carnivores.  Oecologia 105:329-335.


Smallwood, K.S., G. Jones, and C. Schonewald.  1996. Spatial scaling of allometry for terrestrial, mammalian carnivores. Oecologia 107:588-594.


Van Vuren, D. and K.S. Smallwood.  1996.  Ecological management of vertebrate pests in agricultural systems.  Biological Agriculture and Horticulture 13:41-64.


Smallwood, K.S., B.J. Nakamoto, and S. Geng.  1996.  Association analysis of raptors on an agricultural landscape. Pages 177-190 in D.M. Bird, D.E. Varland, and J.J. Negro, eds., Raptors in human landscapes.  Academic Press, London.


Erichsen, A.L., K.S. Smallwood, A.M. Commandatore, D.M. Fry, and B. Wilson.  1996.  White-tailed Kite movement and nesting patterns in an agricultural landscape.  Pages 166-176 in D.M. Bird, D.E. Varland, and J.J. Negro, eds., Raptors in human landscapes.  Academic Press, London.


Smallwood, K.S.  1995.  Scaling Swainson's hawk population density for assessing habitat-use across an agricultural landscape.  J. Raptor Research 29:172-178.


Smallwood, K.S. and W.A. Erickson.  1995.  Estimating gopher populations and their abatement in forest plantations.  Forest Science 41:284-296.


Smallwood, K.S. and E.L. Fitzhugh. 1995.   A track count for estimating mountain lion Felis concolor californica population trend.  Biological Conservation 71:251-259


Smallwood, K.S.  1994.  Site invasibility by exotic birds and mammals.  Biological Conservation 69:251-259.


Smallwood, K.S.  1994.  Trends in California mountain lion populations.  Southwestern Naturalist 39:67-72.


Smallwood, K.S.  1993.  Understanding ecological pattern and process by association and order.  Acta Oecologica 14(3):443-462.


Smallwood, K.S. and E.L. Fitzhugh.  1993.  A rigorous technique for identifying individual mountain lions Felis concolor by their tracks.  Biological Conservation 65:51-59.


Smallwood, K.S.  1993.  Mountain lion vocalizations and hunting behavior.  The Southwestern Naturalist 38:65-67.


Smallwood, K.S. and T.P. Salmon.  1992.  A rating system for potential exotic vertebrate pests.  Biological Conservation 62:149-159.


Smallwood, K.S.  1990.  Turbulence and the ecology of invading species.  Ph.D. Thesis, University of California, Davis.


Non-Peer Reviewed Publications


Thelander, C.G. and S. Smallwood.  2002.  The Altamont Pass Wind Resource Area's Effects on Birds:  A Case History.  Manuela de Lucas, Guyonne Janss, and Miguel Ferrer, eds.  Birds and wind power.  In press.


Smallwood, K.S.  2001.  Review of “The Endangered Species Act.  History, Conservation, and Public Policy.” By Brian Czech And Paul B. Krausman.  Environmental Conservation :  In press.


Thelander, C.G. S. Smallwood, and L. Rugge. 2001.  Bird risk behaviors and fatalities at the Altamont Wind Resource Area – a progress report.  Proceedings of the American Wind Energy Association, Washington D.C.  16pp. 


Smallwood, K.S.  1997.  Spatial scaling of pocket gopher (Geomyidae) burrow volume.  Abstract in Proceedings of 44th Annual Meeting, Southwestern Association of Naturalists.  Department of Biological Sciences, University of Arkansas, Fayetteville.


Smallwood, K.S.  1997.  Estimating prairie dog and pocket gopher burrow volume. Abstract in Proceedings of 44th Annual Meeting, Southwestern Association of Naturalists.  Department of Biological Sciences, University of Arkansas, Fayetteville.


Smallwood, K.S.  1997.  Animal burrowing parameters influencing toxic waste management.  Abstract in Proceedings of Meeting, Western Section of the Wildlife Society.


Smallwood, K.S, and Bruce Wilcox.  1996.  Study and interpretive design effects on mountain lion density estimates. Abstract, page 93 in D.W. Padley, ed., Proceedings 5th Mountain Lion Workshop, Southern California Chapter, The Wildlife Society. 135 pp.


Smallwood, K.S, and Bruce Wilcox.  1996.  Ten years of mountain lion track survey. Page 94 in D.W. Padley, ed.  Abstract, page 94 in D.W. Padley, ed., Proceedings 5th Mountain Lion Workshop, Southern California Chapter, The Wildlife Society. 135 pp.


Smallwood, K.S, and M. Grigione.  1997.  Photographic recording of mountain lion tracks.  Pages 75-75 in D.W. Padley, ed., Proceedings 5th Mountain Lion Workshop, Southern California Chapter, The Wildlife Society. 135 pp.


Smallwood, K.S., B. Wilcox, and J. Karr.  1995.  An approach to scaling fragmentation effects.  Brief 8, Ecosystem Indicators Working Group, 17 March, 1995.  Institute for Sustainable Development, Thoreau Center for Sustainability – The Presidio, PO Box 29075, San Francisco, CA  94129-0075.


Wilcox, B., and K.S. Smallwood.  1995.   Ecosystem indicators model overview.  Brief 2, Ecosystem Indicators Working Group, 17 March, 1995.  Institute for Sustainable Development, Thoreau Center for Sustainability – The Presidio, PO Box 29075, San Francisco, CA  94129-0075.


EIP Associates.  1996.  Yolo County Habitat Conservation Plan.  Yolo County Planning and Development Department, Woodland, California.


Geng, S., K.S. Smallwood, and M. Zhang.  1995.  Sustainable agriculture and agricultural sustainability.  Proc. 7th International Congress SABRAO, 2nd Industrial Symp. WSAA.  Taipei, Taiwan.


Smallwood, K.S. and S. Geng.  1994.  Landscape strategies for biological control and IPM.  Pages 454-464 in W. Dehai, ed., Proc. International Conference on Integrated Resource Management for Sustainable Agriculture.  Beijing Agricultural University, Beijing, China.


Smallwood, K.S. and S. Geng.  1993.  Alfalfa as wildlife habitat.  California Alfalfa Symposium 23:105-8.


Smallwood, K.S. and S. Geng.  1993.  Management of pocket gophers in Sacramento Valley alfalfa.  California Alfalfa Symposium 23:86-89.


Smallwood, K.S. and E.L. Fitzhugh.  1992.  The use of track counts for mountain lion population census.  Pages 59-67 in C. Braun, ed.  Mountain lion-Human Interaction Symposium and Workshop.  Colorado Division of Wildlife, Fort Collins.


Smallwood, K.S. and E.L. Fitzhugh.  1989.  Differentiating mountain lion and dog tracks.  Pages 58-63 in Smith, R.H., ed.  Proc. Third Mountain Lion Workshop.  Arizona Game and Fish Department, Pheonix.


Fitzhugh, E.L. and K.S. Smallwood.  1989.  Techniques for monitoring mountain lion population levels.  Pages 69-71 in Smith, R.H., ed.  Proc. Third Mountain Lion Workshop.  Arizona Game and Fish Department, Pheonix.


Reports


Smallwood, K. S., M. Robison, and C. Thelander.  2002.  Draft Natural Environment Study, Prunedale Highway 101 Project.  California Department of Transportation, San Luis Obispo, California.  120 pp.


Smallwood, K.S.  2001.  Assessment of ecological integrity and restoration potential of Beeman/Pelican Farm.  Draft Report to Howard Beeman, Woodland, California.  14 pp.


Smallwood, K. S., and M. L. Morrison.  2002.  Fresno kangaroo rat (Dipodomys nitratoides) Conservation Research at Resources Management Area 5, Lemoore Naval Air Station. Progress report to U.S. Department of the Navy, Lemoore, California.  29 pp. + 19 figures.


Smallwood, K.S.  2001.  Rocky Flats visit, April 4th through 6th, 2001.  Report to Berger & Montaque, P.C.  16 pp. with 61 color plates.


Thelander, C.G., K.S. Smallwood, and L. Rugge.  2001.  Bird risk behaviors and fatalities at the Altamont Wind Resource Area.  Submitted to National Renewable Energy Laboratory, July 20.


Smallwood, K.S.  2001.  Affidavit of K. Shawn Smallwood, Ph.D. in the matter of the U.S. Fish and Wildlife Service’s rejection of Seatuck Environmental Association’s proposal to operate an education center on Seatuck National Wildlife Refuge.  Submitted to Seatuck Environmental Association in two parts, totaling 7 pp.


Magney, D., and K.S. Smallwood.  2001.  Maranatha High School CEQA critique.  Comment letter submitted to Tamara & Efren Compeán, 16 pp.


Smallwood, K.S.  2001. Preliminary Comments on the Proposed Blythe Energy Project. Submitted to California Energy Commission on March 15 on behalf of Californians for Renewable Energy (CaRE). 14 pp.


Smallwood, K. S. and D. Mangey.  2001.  Comments on the Newhall Ranch November 2000 Administrative Draft EIR.  Prepared for Ventura County Counsel regarding the Newhall Ranch Specific Plan EIR. 68 pp.


Magney, D. and K. S. Smallwood. 2000.  Newhall Ranch Notice of Preparation Submittal.  Prepared for Ventura County Counsel regarding our recommended scope of work for the Newhall Ranch Specific Plan EIR.  17 pp.


Smallwood, K. S.  2000. Comments on the Preliminary Staff Assessment of the Contra Costa Power Plant Unit 8 Project. Submitted to California Energy Commission on November 30 on behalf of Californians for Renewable Energy (CaRE).  4 pp.


Smallwood, K. S.  2000. Comments on the California Energy Commission’s Final Staff Assessment of the MEC. Submitted to California Energy Commission on October 29 on behalf of Californians for Renewable Energy (CaRE).  8 pp.


Smallwood, K. S.  2000. Comments on the Biological Resources Mitigation Implementation and Monitoring Plan (BRMIMP).  Submitted to California Energy Commission on October 29 on behalf of Californians for Renewable Energy (CaRE).  9 pp.


Smallwood, K. S.  2000. Comments on the Preliminary Staff Assessment of the Metcalf Energy Center. Submitted to California Energy Commission on behalf of Californians for Renewable Energy (CaRE).  11 pp.


Smallwood, K. S. 2000.  Preliminary report of reconnaissance surveys near the TRW plant south of Phoenix, Arizona, March 27-29. Report prepared for Hagens, Berman & Mitchell, Attorneys at Law, Phoenix, AZ. 6 pp.


Morrison, M.L., K.S. .Smallwood, and M. Robison.  2001.  Draft Natural Environment Study for Highway 46 compliance with CEQA/NEPA.  Report to the California Department of Transportation.  75 pp.


Morrison, M.L., and K.S. .Smallwood.  1999.  NTI plan evaluation and comments. Exhibit C in W.D. Carrier, M.L. Morrison, K.S. Smallwood, and Vail Engineering.  Recommendations for NBHCP land acquisition and enhancement strategies.  Northern Territories, Inc., Sacramento.


Smallwood, K. S. 1999.  Estimation of impacts due to dredging of a shipping channel through Humboldt Bay, California.  Court Declaration prepared on behalf of EPIC.


Smallwood, K. S. 1998.  1998 California Mountain Lion Track Count.  Report to the Defenders of Wildlife, Washington, D.C.  5 pages.


Smallwood, K.S.  1998.  Draft report of a visit to a paint sludge dump site near Ridgewood, New Jersey, February 26th, 1998.  Unpublished report to Consulting in the Public Interest.


Smallwood, K.S.  1997.  Science missing in the “no surprises” policy.  Commissioned by National Endangered Species Network and Spirit of the Sage Council, Pasadena, California.


Smallwood, K.S. and M.L. Morrison.  1997.  Alternate mitigation strategy for incidental take of giant garter snake and Swainson’s hawk as part of the Natomas Basin Habitat Conservation Plan.  Pages 6-9 and iii illustrations in W.D. Carrier, K.S. Smallwood and M.L. Morrison, Natomas Basin Habitat Conservation Plan: Narrow channel marsh alternative wetland mitigation.  Northern Territories, Inc., Sacramento.


Smallwood, K.S.  1996.  Assessment of the BIOPORT model's parameter values for pocket gopher burrowing characteristics.  Report to Berger & Montague, P.C. and Roy S. Haber, P.C., Philadelphia. (peer reviewed).


Smallwood, K.S.  1997.  Assessment of plutonium releases from Hanford buried waste sites. Report Number 9, Consulting in the Public Interest, 53 Clinton Street, Lambertville, New Jersey, 08530.


Smallwood, K.S.  1996.  Soil Bioturbation and Wind Affect Fate of Hazardous Materials that were Released at the Rocky Flats Plant, Colorado. Report to Berger & Montague, P.C., Philadelphia.


Smallwood, K.S.  1996.  Second assessment of the BIOPORT model's parameter values for pocket gopher burrowing characteristics and other relevant wildlife observations.  Report to Berger & Montague, P.C. and Roy S. Haber, P.C., Philadelphia.


Smallwood, K.S., and R. Leidy.  1996.  Wildlife and Their Management Under the Martell SYP.  Report to Georgia Pacific, Corporation, Martel, CA.  30 pp.


EIP Associates.  1995.  Yolo County Habitat Conservation Plan Biological Resources Report.  Yolo County Planning and Development Department, Woodland, California.


Smallwood, K.S. and S. Geng.  1995.  Analysis of the 1987 California Farm Cost Survey and recommendations for future survey.  Program on Workable Energy Regulation, University-wide Energy Research Group, University of California.


Fitzhugh, E.L. and K.S. Smallwood.  1987.  Methods Manual – A statewide mountain lion population index technique. California Department of Fish and Game, Sacramento.


Salmon, T.P. and K.S. Smallwood.  1989.  Final Report – Evaluating exotic vertebrates as pests to California agriculture. California Department of Food and Agriculture, Sacramento.


Smallwood, K.S. and W. A. Erickson (written under supervision of W.E. Howard, R.E. Marsh, and R.J. Laacke).  1990. Environmental exposure and fate of multi-kill strychnine gopher baits. Final Report to USDA Forest Service –NAPIAP, Cooperative Agreement PSW-89-0010CA.


Fitzhugh, E.L., K.S. Smallwood, and R. Gross.  1985.  Mountain lion track count, Marin County, 1985.  Unpublished report on file at Wildlife Extension, University of California, Davis.


Comments on Environmental Documents  


I have been retained or commissioned to comment on various environmental documents, including:


· Recirculated Initial Study for Calpine’s proposed Pajaro Valley Energy Center (2002: 3 pp)


· UC Merced -- Declaration of Dr. Shawn Smallwood in support of petitioner’s application for temporary restraining order and preliminary injunction (2002:  5 pp) 

· California Energy Commission Staff Report on GWF Tracy Peaker Project (2002: 17 pp + 3 photos; follow-up report of 3 pp)


· Initial Study and Negative Declaration, Silver Bend Apartments, Placer County (2002: 13 pp);


· UC Merced Long-range Development Plan DEIR and UC Merced Community Plan DEIR (2001: 26 pp);


· Initial Study, Colusa County Power Plant (2001: 6 pp); 


· Comments on Proposed Dog Park at Catlin Park, Folsom, California (2001: 5 pp + 4 photos);


· Pacific Lumber Co. (Headwaters) Habitat Conservation Plan and Environmental Impact Report (1998: 28 pp);


· Final Environmental Impact Report/Statement for Issuance of Take authorization for listed species within the MSCP planning area in San Diego County, California (Fed. Reg. 62 (60): 14938, San Diego Multi-Species Conservation Program) (1997:  10 pp);


· Permit (PRT-823773) Amendment for the Natomas Basin Habitat Conservation Plan, Sacramento, CA (Fed. Reg. 63 (101): 29020-29021) (1998);


· Draft Recovery Plan for the Giant Garter Snake (Thamnophis gigas). (Fed. Reg. 64(176): 49497-49498) (1999: 8 pp);


· Review of the Draft Recovery Plan for the Arroyo Southwestern Toad (Bufo microscaphus californicus) (1998);


· Ballona West Bluffs Project Environmental Impact Report (1999: oral presentation);


· California Board of Forestry’s proposed amended Forest Practices Rules (1999);


· Negative Declaration for the Sunset Skyranch Airport Use Permit (1999);


· Calpine and Bechtel Corporations’ Biological Resources Implementation and Monitoring Program (BRMIMP) for the Metcalf Energy Center (2000: 10 pp);


· California Energy Commission’s Final Staff Assessment of the proposed Metcalf Energy Center (2000);


· US Fish and Wildlife Service Section 7 consultation with the California Energy Commission regarding Calpine and Bechtel Corporations’ Metcalf Energy Center (2000: 4 pp);


· California Energy Commission’s Preliminary Staff Assessment of the proposed Metcalf Energy Center (2000: 11 pp);


· Site-specific management plans for the Natomas Basin Conservancy’s mitigation lands, prepared by Wildlands, Inc. (2000: 7 pp);


· Affidavit of K. Shawn Smallwood in Spirit of the Sage Council, et al. (Plaintiffs) vs. Bruce Babbitt, Secretary, U.S. Department of the Interior, et al. (Defendants), Injuries caused by the No Surprises policy and final rule which codifies that policy (1999: 9 pp).


I also issued formal comments on the following documents:


· Notice of Preparation of UC Merced Community and Area Plan EIR, on behalf of The Wildlife Society—Western Section (2001: 8 pp.);


· Preliminary Draft Yolo County Habitat Conservation Plan (2001; 2 letters totaling 35 pp.);


· Merced County General Plan Revision, notice of Negative Declaration (2001: 2 pp.);


· Notice of Preparation of Campus Parkway EIR/EIS (2001: 7 pp.);


· Draft Recovery Plan for the bighorn sheep in the Peninsular Range (Ovis candensis) (2000);


· Draft Recovery Plan for the California Red-legged Frog (Rana aurora draytonii), on behalf of The Wildlife Society—Western Section (2000: 10 pp.);


· Sierra Nevada Forest Plan Amendment Draft Environmental Impact Statement, on behalf of The Wildlife Society—Western Section (2000: 7 pp.);


· State Water Project Supplemental Water Purchase Program, Draft Program EIR (1997);


· Davis General Plan Update EIR (2000); 


· Covell Center Project EIR and EIR Supplement (1997); 


· Turn of the Century EIR (1999: 10 pp); 


· Proposed termination of Critical Habitat Designation under the Endangered Species Act (Fed. Reg. 64(113): 31871-31874) (1999);


· NOA Draft Addendum to the Final Handbook for Habitat Conservation Planning and Incidental Take Permitting Process, termed the HCP 5-Point Policy Plan (Fed. Reg. 64(45): 11485 - 11490) (1999).


Position Statements
  I prepared the following position statements:


· Recommended that the California Department of Fish and Game prioritize the extermination of the introduced southern water snake in northern California. The Wildlife Society--Western Section (2001);


· Recommended that The Wildlife Society—Western Section appoint or recommend members of the independent scientific review panel for the UC Merced environmental review process (2001);


· Opposed the siting of the University of California’s 10th campus on a sensitive vernal pool/grassland complex east of Merced.  The Wildlife Society--Western Section (2000);


· Opposed the legalization of ferret ownership in California.  The Wildlife Society--Western Section (2000); 


· Opposed the Proposed “No Surprises,” “Safe Harbor,” and “Candidate Conservation Agreement” rules, including permit-shield protection provisions (Fed. Reg. Vol. 62, No. 103, pp. 29091-29098 and No. 113, pp. 32189-32194).  This statement was signed by 188 scientists and went to the responsible federal agencies, as well as to the U.S. Senate and House of Representatives.


Printed Mass Media


Smallwood, K.S.  2002.  Spring Lake threatens Davis.  Op-Ed to the Davis Enterprise.


Smallwood, K.S.  Summer, 2001.  Mitigation of habitation.  The Flatlander, Davis, California.


Entrikan, R.K. and K.S. Smallwood. 2000.  Measure O: Flawed law would lock in new taxes. Op-Ed to the Davis Enterprise.


Smallwood, K.S.  2000. Davis delegation lobbies Congress for Wildlife conservation. Op-Ed to the Davis Enterprise.


Smallwood, K.S.  1998.  Davis Visions.  The Flatlander, Davis, California.


Smallwood, K.S.  1997.  Last grab for Yolo’s land and water.  The Flatlander, Davis, California.


Smallwood, K.S.  1997.  The Yolo County HCP. Op-Ed to the Davis Enterprise.


Radio/Television


KDVS Speaking in Tongues (host Ron Glick), Yolo County HCP: 1 hour.  December 27, 2001;


KDVS Speaking in Tongues (host Ron Glick), Yolo County HCP: 1 hour.  May 3, 2001;


KDVS Speaking in Tongues (host Ron Glick), Yolo County HCP: 1 hour.  February 8, 2001;


KDVS Speaking in Tongues (host Ron Glick & Shawn Smallwood), California Energy Crisis: 1 hour.  Jan. 25, 2001;


KDVS Speaking in Tongues (host Ron Glick), Headwaters Forest HCP: 1 hour.  1998;


Davis Cable Channel (host Gerald Heffernon), Burrowing owls in Davis: half hour.  June, 2000;


Davis Cable Channel (hosted by Davis League of Women Voters), Measure O debate: 1 hour.  October, 2000;


KXTV 10, In Your Interest, The Endangered Species Act: half hour.  1997.


Posters at Professional Meetings


Smallwood, K.S. and Eva Butler.  2002.  Pocket Gopher Response to Yellow Star-thistle Eradication as part of Grassland Restoration at Decommissioned Mather Air Force Base, Sacramento County, California.  White Mountain Research Station Open House, Barcroft Station.


Smallwood, K.S. and Michael L. Morrison.  2002.  Fresno kangaroo rat (Dipodomys nitratoides) Conservation Research at Resources Management Area 5, Lemoore Naval Air Station.  White Mountain Research Station Open House, Barcroft Station.


Smallwood, K.S. and E.L. Fitzhugh.  1989.  Differentiating mountain lion and dog tracks. Third Mountain Lion Workshop, Prescott, AZ.


Smith, T. R. and K. S. Smallwood.  2000. Effects of study area size, location, season, and allometry on reported Sorex shrew densities.  Annual Meeting of the Western Section of The Wildlife Society.


Papers In Review


Smallwood, K.S. and J. Gabrielli.   A biologist’s view of CEQA. Environmental Management.


Carl G. Thelander and K. Shawn Smallwood.  The Altamont Pass Wind Resource Area's Effects on Birds:  A Case History.  Edited volume published out of Spain.


Papers in Preparation (Soon to be Submitted)


Smallwood, K.S., and S. Anderson. Using a Geographic Positioning System (GPS) to map wildlife and habitat.


Smallwood, K.S.  EIR and EIS responses to comments reveal outcomes in search of a process.


Smallwood, K.S., D. Magney, and J. Gabrielli.  Litigable issues under CEQA.


Smallwood, K.S., and others.  Offsetting mitigation of environmental impacts.


Smallwood, K.S.  Mountain lions in Utopia.  Book.


Smallwood, K.S. Estimating prairie dog impacts on the environment.


Stitt, E. and K. S. Smallwood.  Study design and interpretation of Natricine snake density estimates.


Smallwood, K. S.  Study design and interpretation of northern spotted owl density estimates.


Presentations at Professional Meetings and Seminars:


California mountain lions. Ecological & Environmental Issues Seminar, Department of Biology, California State University, Sacramento, November, 2000.


Using a Geographic Positioning System (GPS) to map wildlife and habitat.  Annual Meeting of the Western Section of The Wildlife Society, Riverside, CA, January, 2000.


Suggested standards for science applied to conservation issues. Annual Meeting of the Western Section of The Wildlife Society, Riverside, CA, January, 2000.


The indicators framework applied to ecological restoration in Yolo County, California. Society for Ecological Restoration, September 25, 1999.


Ecological restoration in the context of animal social units and their habitat areas.  Society for Ecological Restoration, September 24, 1999.


Relating Indicators of Ecological Health and Integrity to Assess Risks to Sustainable Agriculture and Native Biota. International Conference on Ecosystem Health, August 16, 1999.


A crosswalk from the Endangered Species Act to the HCP Handbook and real HCPs.  Southern California Edison, Co. and California Energy Commission, March 4-5, 1999.


Mountain lion track counts in California:  Implications for Management. Ecological & Environmental Issues Seminar, Department of Biological Sciences, California State University, Sacramento, November 4, 1998.


“No Surprises” -- Lack of science in the HCP process.  California Native Plant Society Annual Conservation Conference, The Presidio, San Francisco, September 7, 1997.


In Your Interest.  A half hour weekly show aired on Channel 10 Television, Sacramento.  In this episode, I served on a panel of experts discussing problems with the implementation of the Endangered Species Act.  Aired August 31, 1997.


Spatial scaling of pocket gopher (Geomyidae) density. Southwestern Association of Naturalists 44th Meeting, Fayetteville, Arkansas, April 10, 1997.


Estimating prairie dog and pocket gopher burrow volume.  Southwestern Association of Naturalists 44th Meeting, Fayetteville, Arkansas, April 10, 1997.


Ten years of mountain lion track survey.  Fifth Mountain Lion Workshop, San Diego, February 27, 1996.


Study and interpretive design effects on mountain lion density estimates. Fifth Mountain Lion Workshop, San Diego, February 27, 1996.


Small animal control.  Session moderator and speaker at the California Farm Conference, Sacramento, California, Feb. 28, 1995.


Small animal control. Ecological Farming Conference, Asylomar, California, Jan. 28, 1995.


Habitat associations of the Swainson’s Hawk in the Sacramento Valley’s agricultural landscape.  1994 Raptor Research Foundation Meeting, Flagstaff, Arizona.


Alfalfa as wildlife habitat.  Seed Industry Conference, Woodland, California, May 4, 1994.


Habitats and vertebrate pests: impacts and management.  Managing Farmland to Bring Back Game Birds and Wildlife to the Central Valley.  Yolo County Resource Conservation District, U.C. Davis, February 19, 1994.


Management of gophers and alfalfa as wildlife habitat.  Orland Alfalfa Production Meeting and Sacramento Valley Alfalfa Production Meeting, February 1 and 2, 1994.


Patterns of wildlife movement in a farming landscape.  Wildlife and Fisheries Biology Seminar Series: Recent Advances in Wildlife, Fish, and Conservation Biology, U.C. Davis, Dec. 6, 1993.


Alfalfa as wildlife habitat.  California Alfalfa Symposium, Fresno, California, Dec. 9, 1993.


Management of pocket gophers in Sacramento Valley alfalfa.  California Alfalfa Symposium, Fresno, California, Dec. 8, 1993.


Association analysis of raptors in a farming landscape.  Plenary speaker at Raptor Research Foundation Meeting, Charlotte, North Carolina, Nov. 6, 1993. 


Landscape strategies for biological control and IPM.  Plenary speaker, International Conference on Integrated Resource Management and Sustainable Agriculture, Beijing, China, Sept. 11, 1993.


Landscape Ecology Study of Pocket Gophers in Alfalfa.  Alfalfa Field Day, U.C. Davis, July 1993.


Patterns of wildlife movement in a farming landscape.  Spatial Data Analysis Colloquium, U.C. Davis, August 6, 1993.


Sound stewardship of wildlife.  Veterinary Medicine Seminar: Ethics of Animal Use, U.C. Davis.  May 1993.


Landscape ecology study of pocket gophers in alfalfa.  Five County Grower's Meeting, Tracy, California.  February 1993.


Turbulence and the community organizers:  The role of invading species in ordering a turbulent system, and the factors for invasion success.  Ecology Graduate Student Association Colloquium, U.C. Davis.  May 1990.


Evaluation of exotic vertebrate pests.  Fourteenth Vertebrate Pest Conference, Sacramento, California.  March 1990.


Analytical methods for predicting success of mammal introductions to North America.  The Western Section of the Wildlife Society, Hilo, Hawaii.  February 1988.


A state-wide mountain lion track survey. Sacramento County Dept Parks and Recreation.  April 1986.


The mountain lion in California.  Davis Chapter of the Audubon Society.  October 1985.


Ecology Graduate Student Seminars, U.C. Davis, 1985-1990:  Social behavior of the mountain lion; Mountain lion control; Political status of the mountain lion in California.


Other forms of Participation at Professional Meetings


· Chair of Animal Damage Management Session, The Wildlife Society, Annual Meeting, Reno, Nevada, September 26, 2001.


· Chair of Technical Session:  Human communities and ecosystem health:  Comparing perspectives and making connection.  Managing for Ecosystem Health, International Congress on Ecosystem Health, Sacramento,  CA  August 15-20, 1999.


· Student Awards Committee, Annual Meeting of the Western Section of The Wildlife Society, Riverside, CA, January, 2000.


· Student Mentor, Annual Meeting of the Western Section of The Wildlife Society, Riverside, CA, January, 2000.


Reviews of Journal Papers


(Number of papers I reviewed for each journal)


American Naturalist




    1


Auk






    1


Biological Conservation




>31


Canadian Journal of Zoology



    1


Environmental Conservation



    3


Environmental Management



   15


Journal of Applied Ecology



    1


Journal of Raptor Research



    1


National Renewable Energy Lab reports


    2


Oikos






    1


Restoration Ecology




    1


Southwestern Naturalist




    1


The Wildlife Society--Western Section Trans.

    3


Proc. Int. Congress on Managing for Ecosystem Health
    1


Transactions in GIS




    1


Total in my records maintained since 1997

  61


Committees


Ph.D. Thesis Committee, Steve Anderson, University of California, Davis.


Board Member, Iron Mountain Conservancy


Memberships in Professional Societies:



The Wildlife Society




Western Section of the Wildlife Society



Society for Ecological Restoration



Association of Southwest Naturalists



Raptor Research Foundation



American Museum of Natural History


Honors and Awards:



Certificate of Appreciation, The Wildlife Society—Western Section, 2000, 2001



Fulbright Research Fellowship to Indonesia, 1987.



Northern California Athletic Association Most Valuable Cross Country Runner, 1984.



J.G. Boswell Full Academic Scholarship, 1981 (Paid expenses for undergraduate education).



American Legion Award, Corcoran High School, 1981, and John Muir Junior High, 1977.



CIF Section Champion, Cross Country in 1978 and Track & Field 2 mile run in 1981.



National Junior Record, 20 kilometer run, 1982.



National Age Group Record, 1500 meter run, 1978
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DECLARATION OF


Shawn Smallwood, Ph.D.


I, Shawn Smallwood, declare as follows:


1. I have a Ph.D. in Ecology with 17 years of professional experience with biological and agricultural issues, as well as ecosystem ecology. I have prepared expert comments on at least six gas-fired power plants in California during the past several years, as well as comments on  numerous additional projects.


2. I reviewed the environmental documents prepared by the applicant, the CEC, and the U.S. Fish and Wildlife Service regarding the East Altamont Energy Center.

3. I am qualified to provide expert testimony and act as an expert witness for Bob Sarvey and CARE in regards to Biological issues during the hearings and on subsequent enforcement action on the East Altamont Energy Center.

4. It is my professional opinion that certain conclusions reached by the CEC staff are incorrect and inappropriate and that the environmental review for the East Altamont Energy Center needs more rigorous analysis.  

5. It is my professional opinion that the Final Staff Assessment is misleading in its presentation of biological impacts and that the biological mitigation is grossly inadequate.

6. I am personally familiar with the facts and conclusions related in the testimony, which is presented in my attached report, and if called as a witness could testify competently thereto.

7. I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge and belief.


DATED:    September 27, 2002
Signed: 
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K. Shawn Smallwood, Ph.D.





Phone:  530-756-4598


109 Luz Place







Email:  puma@davis.com


Davis, CA  95616


Dennis Jang, P.E. - Air Quality Engineer


Bay Area Air Quality Management District 


939 Ellis Street   


San Francisco, CA 94109













May 8, 2002


Re:  Preliminary Determination of Compliance for the East Altamont Energy Center, LLC Bay Area Air Quality Management District Application 2589 April 12, 2002 

Dear Mr. Jang,


CAlifornians for Renewable Energy (CARE) requested that I estimate the spatial area of California red-legged frog habitat that would likely be degraded and in which frogs may be harmed as a result of the deposition of nitrogen oxides and fine particulate matter generated by the East Altamont Energy Center, as well as by the other proposed energy projects included within the CEC’s cumulative impacts assessment performed for the GWF Tracy Peaker Plant.  I made my conclusions, which follow, as an independent expert.  


My qualifications as an expert include 17 years of field research and surveys performed for special-status species, as well as the preparation and review of many environmental planning documents and peer-reviewed research papers.  I have performed protocol-level surveys for California red-legged frog (Rana aurora draytonii) and Califoria tiger salamander (Ambystoma californiense), both species of which occur within the deposition zones of criteria pollutants expected to be generated by the East Altamont Energy Center (see below).  My curriculum vita is attached.


The estimates of impact areas I summarize in the following paragraphs are minimum values, because the CEC maps that were generated for cumulative impacts assessment of the GWF Tracy Peaker Project, upon which I rely herein, cut off contours that obviously extended beyond the page margins; that is, the maps were incompletely depicted.  Another reason that my estimates are minimum values is because I made estimates from two dimensional maps, whereas the landscape at issue is three-dimensional with many elevation changes contributing to a larger acreage than that calculated using ruler-based measurements from a map.  


Based on the annual impact maps provided by the CEC for the GWF Tracy Peaker Project, I preliminarily make the following estimates of impacts that will be generated by the East Altamont Energy Center.  The cumulative increase of 0.5 to 1.0% NOx concentration
 would affect about 14,400 acres of California red-legged frog habitat, of which the East Altamont Energy Center will contribute the largest amount of NOx among those projects included in the cumulative impacts assessment.  The East Altamont Energy Center would also substantially contribute to the cumulative PM10 concentration
 which would be 0.5 to 1.0% of the ambient PM10 concentration over 2,600 acres of California red-legged frog habitat.  Most of the PM10 generated by the East Altamont Energy Center will be smaller than 2.5 microns in diameter, so even more dangerous to biological species due to deeper penetration into the lungs
.


According to the U.S. Fish and Wildlife Service in its draft California red-legged frog recovery plan (USFWS 2000)
, intensive agriculture involving pesticide use should not occur within 500 m of wetlands where red-legged frogs occur.  Because the USFWS (2000) identified NOx and PM10 as direct threats to the survival of California red-legged frog populations in the wild, I assume that the USFWS would also recommend that these pollutants be kept at least 500 m away from wetland habitats of the red-legged frog.  This distance might partly be due to the fact that red-legged frogs spend a considerable amount of time in upland refugia such as ground squirrel burrows and in dispersing overland from one wetland area to another.  Ozone is another identified threat to the California red-legged frog, and will be generated by precursors released from the East Altamont Energy Center.


Many biologists believe that atmospheric pollutants including NOx and PM10 are the causes for the extensive decline of California red-legged frog from drainages along the western slope of the Sierra Nevada (e.g., USFWS 2000).  Now these power plants, including the East Altamont Energy Center, are on the verge of generating these same pollutants into the atmosphere over the Corral Hollow Core Area (USFWS 2000) and into the east Altamont hills where California red-legged frogs occur in and around streams and ponds.  The East Altamont Energy Center is likely going to contribute to the same sort of extensive die-off of red-legged frogs as occurred in the Sierra Nevada.  These areas also support the California tiger salamander, which is a U.S. Fish and Wildlife Service Species of Concern.  The tiger salamanders in the area also might be jeopardized by the atmospheric contaminants generated by the East Altamont Energy Center.


The area of project impact, or take of the red-legged frog (and tiger salamanders), includes the 14,400 acres of habitat where NOx concentrations will be increased and the 2,600 acres of habitat where PM10 concentrations will be increased.  These areas overlap, so the total area in which California red-legged frogs will likely be harmed includes about 12,000 acres
.  Assuming that the East Altamont Energy Center will contribute 65% of the cumulative NOx and PM10 from the three power plants considered, based on its generation of 65% of the energy from the three plants, then one can assume that about 65% of the cumulative red-legged frog habitat area will be affected by the East Altamont Energy Center, and should be mitigated by the project applicant.  This area would be 7,800 acres of habitat, at a minimum.  It should be permanently protected as California red-legged frog habitat, and the majority of this land should be located outside the zone of deposition from the East Altamont Energy Center and other power plants.  


In addition to the 7,800 acres of red-legged frog habitat that needs to be conserved as mitigation for the East Altamont Energy Center, a scientifically defensible monitoring program needs to be funded in the Corral Hollow area and in the East Altamont hills west of the Energy Center, as well as at two or more control (reference) sites so that biologists can learn about the impacts of these criteria pollutants on the health and welfare of California red-legged frogs.


These estimates of impact are preliminary.  A more rigorous assessment should be performed, but would require funding of a qualified atmospheric scientist to model the deposition of criteria pollutants generated by the East Altamont Energy Center and other proposed power plants in the region.  It would also require a much more rigorous assessment on my part.  For now, given the pollution contour maps provided by the CEC and the time I had to analyze them, my estimates are the most rigorous that could be made.


Sincerely,
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Shawn Smallwood, Ph.D.


















































































































































































� � HYPERLINK "http://www.energy.ca.gov/sitingcases/tracypeaker/notices/visual_aids/nox_ann_c.jpg" ��http://www.energy.ca.gov/sitingcases/tracypeaker/notices/visual_aids/nox_ann_c.jpg�







� � HYPERLINK "http://www.energy.ca.gov/sitingcases/tracypeaker/notices/visual_aids/pm10_ann_c.jpg" ��http://www.energy.ca.gov/sitingcases/tracypeaker/notices/visual_aids/pm10_ann_c.jpg�







� California Energy Commission.  2001.  Preliminary Staff Assessment, East Altamont Energy Center (01-AFC-4).  Sacramento.  � HYPERLINK "http://www.energy.ca.gov/sitingcases/eastaltamont/documents/2001-12-06_PSA.PDF" ��http://www.energy.ca.gov/sitingcases/eastaltamont/documents/2001-12-06_PSA.PDF�







� USFWS (U.S. Fish and Wildlife Service).  2000.  Draft recovery plan for the California Red-legged Frog (Rana aurora draytonii). Federal Register 65(93): 30604-30605.







� Note that the area affected by ozone contamination is not included in my estimates of affected habitat area.  This is because the CEC’s cumulative impacts assessment for the GWF Tracy Peaker Plant did not include contour maps for ozone concentration, so I do not know the extent of the area to be affected by increased ozone levels.
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