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[East Altamont]
  


)   of Intervenor/Party rights to the

___________________________________
)   Byron-Bethany Irrigation District

CARE respectfully moves that the committee reschedule the Evidentiary Hearings scheduled for October 16, 2002, on Soils, Water Resources, and Biological Resources until October 22, 2002, or until such time as CARE has received  (and our expert witness has had an opportunity to review) purportedly pre-filed evidentiary hearing testimony from the Byron-Bethany Irrigation District.

The motion is made on the grounds that: 

1) CARE has not received the hard copy via US mail of the Final Staff Assessment for the EAEC. Receipt of the hard copy Staff FSA is necessary to prepare a complete statement of issues and testimony for this siting case. 

2) CARE has not received the pre-filed evidentiary hearing testimony from the Byron-Bethany Irrigation District. 

3) CARE is still uncertain of what the precise standing of the Byron-Bethany Irrigation District (BBID) is in these proceedings, and why the BBID has been granted Intervenor/Party status in the absence of a Petition for Intervention, and a notice of the Committee’s decision granting such Party status consistent with the requirements of the Bagley-Keene Open Meeting Act and the Warren-Alquist Act.

4) Issues related to Public Participation, Public Notification, and the filing and handling of key documents (as raised by both Intervenor Sarvey and the Commission Staff at the Prehearing Conference) in this matter must be resolved. 
Discussion


On May 3, 2002 CARE filed its Petition To Intervene with financial hardship in the East Altamont Energy Center (docket log# 25514). On May 17, 2002, applicant Calpine filed Opposition to the Petition for Intervention with Financial Hardship of CARE and/or Michael E. Boyd (docket log# 25645). On June 24, 2002 the siting Committee denied CARE’s Petition for Intervention with Financial Hardship (docket log# 26019). On July 11, 2002 CARE filed an appeal of the siting Committee denial of CARE’s Petition for Intervention with Financial Hardship (docket log# 26159). On July 25, 2002, the Committee denied CARE's request for reconsideration at the Committee level and referred the matter to the full Commission for review. On August 6, 2002 Robert Sarvey (docket log#26391), Phil Mitchell (docket log#26392), and Peggy Risch (docket log#26393) filed letters in support of CARE’s appeal of the siting Committee denial of CARE’s Petition for Intervention with Financial Hardship. On August 7, 2002 applicant Calpine filed its Opposition to the Appeal of the June 26, 2002 Order Denying Petition to Intervene of Care and/or Michael Boyd (docket log#26390). On August 7, 2002 Derek Backus filed a letter in support of CARE’s appeal of the siting Committee denial of CARE’s Petition for Intervention with Financial Hardship (docket log#26394). After hearing argument on the matter, CARE's Appeal of the Committee's June 26, 2002, Order Denying the Petition to Intervene was granted by the full Commission on August 14, 2002.


On October 4, 2002 the Committee placed online Notice of Evidentiary Hearings and Hearing Order, which included a schedule, list of Parties to the proceeding, and Party’s witnesses for the Evidentiary Hearings. Under the Topic 5 Area of Soils & Water Resources the Byron Bethany Irrigation District is listed as a formal Party to the proceeding, offering up formal witnesses including the District’s General Manager Richard L. Gilmore, Gary Nuss, and Andrew M. Hitchings. Further evidence of the Byron-Bethany Irrigation District Party status is evinced by the fact that neither the Staff or applicant is sponsoring the Byron-Bethany Irrigation District, the Byron-Bethany Irrigation District is listed as a separate Party of the Evidentiary Hearing schedule of October 4, 2002, and presumably the Byron-Bethany Irrigation District’s attorneys will perform the cross-examination of their own sponsored witnesses; the District’s General Manager Richard L. Gilmore, Gary Nuss, and Andrew M. Hitchings.


CARE wishes to object to and protest the inclusion of the Byron Bethany Irrigation District as a formal Party in the Evidentiary Hearings. In light of CARE’s treatment as described above CARE contends that the decision to include the Byron Bethany Irrigation District as a formal Party to the proceeding, offering up formal witnesses including the District’s General Manager Richard L. Gilmore, Gary Nuss, and Andrew M. Hitchings, is a prejudicial abuse of discretion, which violates CARE’s due process and equal protection rights, as well as the Commission’s own regulations specifying the process for intervention. 


Additionally since CARE has not received the pre-filed evidentiary hearing testimony from the Byron-Bethany Irrigation District, such evidence violates the Commission’s “no-surprise rule”, as Intervenor has not had an opportunity to review such testimony.


In light of this, and CARE’s failure to receive a hard copy of the project’s FSA, CARE wishes to object to what appears to be an intentional effort to deny Intervenor and our expert’s access to information vital to meaningful and informed public participation. The piecemealing of this information makes it difficult if not impossible for our Biological Resources expert to provide his expert testimony based on all the facts in the case before you. Dr. Smallwood’s testimony offers up several issues relating to the nexus between water resources and impacts on biological resources. In this regard Dr. Smallwood’s September 30, 2002 testimony in this siting case states,

“The CEC is making it difficult for me and my client to participate with the planning and review processes of this power plant application.  The typical CEQA process facilitates public participation by consolidating information for the public in an EIR or negative declaration.  The CEC is atypical with respect to CEQA by scattering information about in data requests, responses to data requests, staff assessments, the application for certification, the BRMIMP and other documents.  This process frustrates those members of the public who want to participate, and discourages them from continuing.”  

We do not wish to be impertinent here, but you ignore our objects and protests at your own risk.

Conclusion

For the foregoing reasons CARE moves that the committee reschedule the Evidentiary Hearings scheduled for October 16, 2002, on Soils, Water Resources, and Biological Resources until October 22, 2002, or until such time as CARE has received  (and our expert witness has had an opportunity to review) purportedly pre-filed evidentiary hearing testimony from the Byron-Bethany Irrigation District, or in the alternative CARE moves that the committee strike pre-filed evidentiary hearing testimony from the Byron-Bethany Irrigation District, and require such information be offered under public comment
 and not as part of the evidentiary or decisional record.

Respectfully submitted,
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By  
Filed Electronically 10-8-02 

Michael E. Boyd – President, CARE

5439 Soquel Drive

Soquel, California 95073 

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
Verification

I am an officer of the moving corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 8th, 2002, at Los Gatos, California
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Michael E. Boyd – President, CARE 
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� CARE notes here regarding our due process rights, for the record, during the Evidentiary Hearings on the Tracy Peaker Project CARE was required to provide its information under public comment.
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