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STANDARDS OF REVIEW

If CARE is forced by the CEC’s actions to seek a peremptory writ for violations of the California Environmental Quality Act (CEQA; Public Resources Code (PRC) § 21000 et seq.), the Court shall have to determine whether in the anticipated approval of the East Altamont Energy Center the CEC and its siting Committee have committed a prejudicial abuse of discretion or failed to proceed in the manner required by law. The court "can and must . . . scrupulously enforce all legislatively mandated CEQA requirements." Citizens of Goleta Valley v. Bd of Supervisors (Goleta II) (1990) 52 Cal.3d 553, 564. This case will turn upon whether or not the project approvals are supported by substantial evidence in the record: "facts, reasonable assumptions predicated upon facts, and expert opinion supported by facts." CCP § 1094.5; PRC §§ 21168.5, 21080(e), 21082.2(c). 

The state Supreme Court in Sierra Club v State Board of Forestry (1994) 7 Cal.4th 1215 TA \l "Sierra Club v State Bd of Forestry (1994) 7 Cal.4th 1215" \s "Sierra Club v State Bd of Forestry (1994) 7 Cal.4th 1215" \c 1 , 32 Cal.Rptr.2d 19, found prejudice presumed when the lead agency failed to obtain information necessary to assess potentially significant environmental impacts and mitigation measures. This policy is explicit in PRC §21005 TA \s "PRC §21005" (a), which states that excluding relevant information from being presented to the public agency may be considered prejudicial abuse of discretion.

ARGUMENT

I. VIOLATIONS OF CEQA.

CEQA achieves its purpose of long-term protection of the environment by functioning as "an environmental full disclosure statute, and the EIR is the method . . . [of] disclosure . . ." Rural Landowners Assn. v. City (1983) 143 Cal.App.3d 1013, 1020. An EIR's purpose is "to provide public agencies and the public in general with detailed information about the effect which a proposed project is likely to have on the environment . . ." (PRC § 21061; Karlson v. City of Camarillo (1980) 100 Cal.App.3d 789, 804) and acts as "an environmental 'alarm bell' whose purpose is to alert the public and its responsible officials to environmental changes before they have reached the ecological points of no return" County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810.

1. Failure to Adopt Feasible Alternatives.

CARE request an evidentiary hearing on the CEQA issue of “overriding consideration” to call Staff witnesses, and to provide the other Parties, including the applicant, an opportunity to offer up witnesses and perform cross examination. CEQA requires mitigation measures to be formulated in an Environmental Impact Report, to reduce significant adverse project effects to a level of insignificance (Guideline §15126(c)). The equivalent CEQA document under the Warren-Alquist Act is the Commission Presiding Members “Decision”. The mitigation measures are not just informational; if a project has significant environmental impacts identified in an EIR, feasible mitigations must be implemented or the project must be denied. PRC§21081. As noted CEQA commentators, Remy, Thomas, Moose and Manley observed, "[i]n contrast to [the National Environmental Protection Act], CEQA requires agencies to implement . . . feasible alternatives identified in EIRs for projects that will otherwise cause significant adverse impacts." Guide to the California Environmental Quality Act (CEQA) (9th ed. 1996), p. 9, citing PRC § 21002, 21081, Guidelines §§ 15002(a)(3), 15021(a)(2), 15091(a); Sierra Club v. Gilroy (1990) 222 Cal.App.3d 30, 41; Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 730-731. Thus, "an agency cannot satisfy the statute simply by 'considering' the environmental impacts of a proposed project." Guide to CEQA, supra, pp. 9-10, citing Burger v. County of Mendocino (1975) 45 Cal.App.3d 322. 

Agencies must deny approval of a project with significant adverse effects when feasible alternatives can substantially lessen the effects. Sierra Club v. Gilroy (1990) 222 Cal.App.3d 30, 44, 41 citing Citizens for Quality Growth v. City of Mt. Shasta (1988) 198 Cal.App.3d 433, 440-441; Guidelines §§ 15002(a)(3), 15021(a)(2),(c), 15041(c), 15364, 15370. 

The CEC must adopt findings, supported by substantial evidence in the record, in order to approve a project with significant impacts when it fails to adopt mitigation measures identified in the EIR and review process. Guideline §15091. The FSA’s finding in Staff’s conclusions and findings evince Staff’s contention that “the Commission must make findings of overriding consideration in order to certify the project” (FSA at page 13). 

2. Precommitment to the Project.

CEQA requires EIRs  (or in this case called the Decision) to "be prepared as early as feasible in the planning process to enable environmental considerations to influence project program and design . . ." Guideline § 15004(b). 

A fundamental purpose of an EIR is to provide decision makers with information they can use in deciding whether to approve a proposed project, not to inform them of the environmental effects of projects that they have already approved. If post-approval environmental review were allowed, the final decision would likely become nothing more than post hoc rationalizations to support action already taken. We have expressly condemned this use of environmental documents. 

In the recent case Citizens for Responsible Government v. City of Albany (1997) 97 Daily Journal DAR 10014, the Court held that the City's approval of a development agreement unlawfully "contracted away its power to consider the full range of alternatives and mitigation measures required by CEQA" (Id. at 10020). Even though the development agreement anticipated environmental review, its very existence precluded effective analysis. While the facts of the Albany case involved submission of a development agreement to public vote, the reasoning of the Court is relevant: 

The appropriate time to introduce environmental considerations into the decision-making process was during the negotiation of the development agreement. Decisions reflecting environmental considerations could most easily be made when other basic decisions were being made, that is, during the early stage of project conceptualization, design, and planning . . At this early stage, environmental review would be an integral part of the decision-making process. Any later environmental review might call for a burdensome reconsideration of decisions already made and would risk becoming the sort of "post hoc rationalization to support action already taken," which our high court disapproved in [Laurel Heights I] (Id. at 10020). 

The State of California under the auspices of the CEC is mandated to complete environmental review prior to committing millions of dollars to the project and approving Business Terms. The Business Terms themselves is already the subjected to administrative and judicial review before the Federal Energy Regulatory Commission (FERC) and the US Ninth Circuit Court, over the Refund proceedings under docket EL00-95, and the Enrongate investigation under docket PA02-2
. In executing the amended and restated April 22, 2002 Master Power Purchase And Sale Agreement the State of California under the auspices of the Department of Water Resources "approved" steps in implementation of the project, which committed it to a definite course of action. This is evinced by the contract itself, which commits to development and construction of the project irrespective of Calpine’s ability to perform, even going so far as to allow the State to take possession of the project to insure the facility is constructed.

This amended and restated confirmation letter shall confirm the Transaction agreed to on April 22, 2002 and effective May 1, 2002 between Calpine Energy Services, L.P. (“Party A”) and State of California Department of Water Resources with respect to its responsibilities pursuant to California Water Code § 80000 et seq. regarding the Department of Water Resources Electric Power Fund separate and apart from its powers and responsibilities with respect to the State Water Resources Development System (“Party B”) regarding the sale/purchase of the Product under the terms and conditions as follows:

Seller: Calpine Energy Services, L.P.

Buyer: State of California Department of Water Resources

Special Conditions: (3) With respect to Product 1 only: (4) (a) Seller will use commercially reasonable efforts to complete its …. East Altamont (proposed installed capacity of 1100 MW) projects and a project designated in accordance with sub§  (a)(iv) (collectively, the "Projects", each a "Project"). For any of the Projects, at the request of Buyer, which Buyer may elect to make in its sole discretion, Seller will, subject to the terms and conditions set forth below, assign or otherwise transfer to Buyer, free and clear of any liens or encumbrances created by Seller or its Affiliates, all of its right, title and interest in any such Project (including, without limitation, all permits, consents and approvals, engineering and design drawings, contracts and equipment entered into or acquired for the Project, and all other Project assets), to the extent that such rights, titles, interests or assets are assignable or transferable, if:

(i) With respect to any Project, Seller permanently elects not to proceed with construction, development or commercial operation of the Project; or

(iii) With respect to Seller's East Altamont Project, Seller fails to obtain the CEC permit for the East Altamont Project by November 30, 2002, or Seller fails to commence construction of the East Altamont Project within one year of the date by which the order issuing such CEC permit and all other permits necessary for the start of construction become final and non-appealable through the passage of time or by the exhaustion of any appeals; or

(iv) With respect to the Project designated pursuant to this subparagraph (iv), Seller fails to obtain the Start Permit for the Designated Project by a Permit Start Date, or Seller fails to commence construction of the Designated Project within one year of the date the Start Permit and all other permits necessary for the start of construction become final and non-appealable through the passage of time or by the exhaustion of any appeals.

Clearly the contract’s execution committed both the CEC and WAPA to a definite course of action precommiting the approval of the project before completion of required environmental review. The California Supreme Court has condemned using EIRs as a post hoc rationalization for decisions that had already been made: “If post approval environmental review were allowed, EIRs would likely become nothing more than post hoc rationalizations to support action already taken.” Laurel Height Improvement Association v. Regents of the Univ. of Cal. (1988) 47 Cal.3d 376 TA \l "Laurel Height Improvement Association v. Regents of the Univ. of Cal. (1988) 47 Cal.3d 376" \s "Laurel Height Improvement Association v. Regents of the Univ. of Cal. (1988) 47 Cal.3d 376" \c 1 , 394 rehearing denied, citing No Oil, Inc. v. City of Los Angeles (1975) 13 Cal. 3d 68 TA \l "No Oil, Inc. v. City of Los Angeles (1975) 13 Cal. 3d 68" \s "No Oil, Inc. v. City of Los Angeles (1975) 13 Cal. 3d 68" \c 1 , 79. Citizens for Responsible Government v. City of Albany (1997) 56 Cal.App.4th 1199 TA \l "Citizens for Responsible Government v. City of Albany (1997) 56 Cal.App.4th 1199" \s "Citizens for Responsible Government v. City of Albany (1997) 56 Cal.App.4th 1199" \c 1 . City of Vernon v. Board of Harbor Comrs. (1998) 63 Cal.App.4th 677 TA \l "City of Vernon v. Board of Harbor Comrs. (1998) 63 Cal.App.4th 677" \s "City of Vernon v. Board of Harbor Comrs. (1998) 63 Cal.App.4th 677" \c 1 ; 74 Cal. Rptr.2d 497. See also “Planning or Precommitment? Assuring a Good Faith Consideration of the EIR’s CEQA Mandate” Environmental Law News, vol. 7, no. 2, Summer, 1998, page 18 TA \l "\“Planning or Precommitment? Assuring a Good Faith Consideration of the EIR’s CEQA Mandate\” Environmental Law News, vol. 7, no. 2, Summer, 1998, page 18" \s "\"Planning or Precommitment? Assuring a Good Faith Consideration of the EIR’s CEQA Mandate\" Environmental Law News, vol. 7, no. 2, Summer, 1998, page 18" \c 3 .

According to the CEQA Guidelines §15352(a) TA \l "Guidelines §15352(a)" \s "Guidelines §15352(a)" \c 6 
:

"Approval" means the decision by a public agency which commits the agency to a definite course of action in regard to a project intended to be carried out by any person. The exact date of approval of any project is a matter determined by each public agency according to its rules, regulations, and ordinances. Legislative action in regard to a pro​ject often constitutes approval.” (Emphasis added.)

If a lead agency becomes too committed to a project, formal approval of the project, no matter the environmental impacts associated with it, may become inevitable. County of Inyo v. City of Los Angeles (1984) 160 Cal.App.3d 1178 TA \l "County of Inyo v. City of Los Angeles (1984) 160 Cal.App.3d 1178" \s "County of Inyo v. City of Los Angeles (1984) 160 Cal.App.3d 1178" \c 1 , 1185, 207 Cal.Rptr. 425.

CARE also wishes to protest and object to Staff’s witness on Worker’s Safety, Fire Protection, and Hazardous Materials, Dr. Alvin J. Greenberg, who is the chairman of the BAAQMD’s hearing board which is the a responsible agency in this project’s environmental review for air quality, public health, and the issuance of the projects PSD and authority to construct permits. As such, it is reasonably foreseeable that CARE will file an appeal before this hearing board in this case as was done by CARE in the MEC project following the District’s issuance of the PSD permit. Your failure to disqualify Dr. Greenberg’s pre-filed hearing testimony and  the failure to disqualify him as a witness shall be interpreted by CARE as a concerted act by the BAAQMD, and CEC to precommit to the projects approval, and a conflict of interest.

In regards to WAPA’s responsibilities under NEPA in this regard, since 1978 when they were first enacted, the Council on Environmental Quality's (CEQ) regulations implementing the procedural provisions of the National Environmental Policy Act (NEPA) have included a provision regarding the preparation of environmental impact statements (EIS) by contractors. The CEQ guidelines that pre-dated the regulations did not include such a provision, and there were instances when agencies relied on applicants for the preparation of EISs and where contractors hired to prepare EISs had an interest in the outcome of the agency's decision making process
. Thus, CEQ adopted 40 CFR 1506.5 in order to "ensure the objectivity of the environmental review process." Preamble to Final Regulations, 43 Fed Reg. 55987 (1978). 

Specifically, 40 CFR 1506.5(c) states: 

"...any environmental impact statement prepared pursuant to the requirements of NEPA shall be prepared directly by or by a contractor selected by the lead agency or where appropriate under Section 1501.6(b), a cooperating agency. It is the intent of these regulations that the contractor be chosen solely by the lead agency, or by the lead agency in cooperation with cooperating agencies, or where appropriate by a cooperating agency to avoid any conflict of interest. Contractors shall execute a disclosure statement prepared by the lead agency, or where appropriate the cooperating agency, specifying that they have no financial or other interest in the outcome of the project. If the document is prepared by contract, the responsible Federal official shall furnish guidance and participate in the preparation and shall independently evaluate the statement prior to its approval and take responsibility for its scope and contents. Nothing in this section is intended to prohibit any agency from requesting any person to submit information to it or to prohibit any person from submitting information to any agency."
 

The regulations do permit an agency to use environmental information supplied by an applicant in preparing an EIS, but require the agency to "independently evaluate the information submitted and shall be responsible for its accuracy." 40 CFR 1506.5(a). Further, "[i]f the agency chooses to use the information submitted by the applicant in the environmental impact statement, either directly or by reference, then the names of the persons responsible for the independent evaluation shall be included in the list of preparers (Section 1502.17)." Id. In enacting this regulation, CEQ stated that the intent was "to minimize the conflict of interest inherent in the situation of those outside the government coming to the government for money, leases or permits while attempting impartially to analyze the environmental consequences of their getting it." Preamble to Final Regulations, 43 Fed Reg. 55987.

There is a nexus of the requirements of the National Environmental Policy Act (NEPA)
 and the State’s California Environmental Quality Act (CEQA) in this case. The issue of public participation is relevant to Western’s statutory responsibilities against the “precommitment” for this projects approval under NEPA. CARE cites for the record the US EPA’s Draft Public Involvement Policy (at 82337 Federal Register / Vol. 65, No. 250 / Thursday, December 28, 2000 / Notices)

What Are the Purposes, Goals and Objectives of This Draft Policy?
The purposes of this Draft Policy are to:

EPA has the following goals for public involvement processes:

· To foster a spirit of mutual trust, confidence, and openness between the Agency and the public;

· To fulfill legal requirements imposed by various environmental statutes;

· To ensure that the Agency consults with interested or affected segments of the public and takes public viewpoints into consideration when making decisions;

· To ensure that the Agency provides the public with information at a time and in a form that it needs to participate in a meaningful way;

· Involving members of the public in developing options and alternatives (when possible) and, before making decisions, seeking the public’s opinion on options or alternatives. Agency officials must avoid advocacy and precommitment to any particular alternative or option prior to decisionmaking, unless statutory or regulatory requirements dictate otherwise (e.g. when EPA proposes a Plan for a Superfund site)[emphasis added].

This projects approval and pre-commitments must be set aside in order to allow meaningful CEQA review of project alternatives. CARE therefore requests an evidentiary hearing on the issue of CEQA’s and NEPA’s requirements that the projects approval and pre-commitments must be set aside in order to allow meaningful CEQA/NEPA review of project alternatives, to call Staff witnesses, and to provide the other Parties, including the applicant, an opportunity to offer up witnesses and perform cross examination.
3. Public Health and Potential Violation Of Health And Safety Code


The Staff, applicant, and BAAQMD, have ignored the EAEC Project’s adverse effects on public health.  The Applicant’s proposed emission offsets are located 15 or 20 miles from the project site and several are over twelve years old, these therefore will not mitigate the adverse air quality impacts of emissions from this project at the project site.  Because the Bay Area Air Quality Management District (“BAAQMD”) has not adopted a program for attaining California’s health-based PM10 standard to mitigate the Project’s PM10 impacts on human health, those impacts will not be mitigated.  Yet the Decision assumes that the impact of this Project’s air emissions on public health will be mitigated to insignificance.

The Staff’s asserted grounds for overriding LORS and CEQA’s prohibition against significant environmental impacts are contrary to applicable law and to the record evidence in this proceeding.  In particular, the Decision’s purported override of CEQA erroneously assumes that the EAEC Project “will not create any significant adverse environmental effects.”  To the contrary, this project will cause significant impacts on noise, air quality, visual amenities, wildlife habitat, and public health.  

Also, to the contrary, the Commission staff found that the project would emit 216 tons a year of PM10, which exceeds those emission levels permitted by the BAAQMD, which is 148 tons a year. This same inconsistency
 between the Commission staff, and the BAAQMD’s permitted emission levels holds for the other criteria pollutants, as summarized in table 1.
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California Health and Safety Code, § 41700, requires that “no person shall discharge from any source whatsoever such quantities of air contaminants or other material which causes injury, detriment, nuisance, or annoyance to any considerable number of persons or to the public, or which endanger the comfort, repose, health, or safety of any such persons or the public, or which cause, or have a natural tendency to cause injury or damage to business or property.”

Several factors associated with the area in which a project is to be located affect its potential to cause public health impacts from an accidental release of a hazardous material. These include; Local meteorology; Terrain characteristics; and Location of population centers and sensitive receptors relative to the project. Meteorological conditions, including wind speed, wind direction and air temperature, affect the extent to which accidentally released hazardous materials would be dispersed into the air and the direction in which they would be transported. This affects the level of public exposure to such materials and the associated health risks. 

California Health and Safety Code § 39606 requires the California Air Resources Board (ARB) to establish California’s ambient air quality standards to reflect the California-specific conditions influencing its air quality. Such standards have been established by the ARB for ozone, carbon monoxide, sulfur dioxide, PM10, lead, hydrogen sulfide, vinyl chloride and nitrogen dioxide. 

California Health and Safety Code § 39650 mandates that the California Environmental Protection Agency (Cal-EPA) establish safe exposure limits for toxic, non-criteria air pollutants and identify the best available methods for controlling their emission. CARE contends the both SCONOx and “enhanced SCR” meets current BACT requirements. These laws also require that the new source review rules for each Air District include regulations establishing procedures for controlling the emission of these pollutants. The toxic emissions from natural gas combustion are listed in ARB’s Toxic Emissions Factors (CATEF) database for natural gas-fired combustion turbines to allow for uniform assessment as emitted from combustion and non-combustion sources in the state. Cal-EPA has developed specific cancer potency estimates for assessing any cancer risk that these air toxics may pose at specific exposure levels. For toxic air pollutants that do not cause cancer, Cal-EPA established specific no-effects levels for assessing the likelihood of producing health effects at specific exposure levels. Such health effects would be considered significant only when exposure exceeds these reference levels. For example, an increase in 5 micrograms per cubic meter (ug/m3) of PM10 is the current reference level for PM10. 

Health And Safety Code § 44300 requires facilities, which emit large quantities of criteria pollutants and any amount of non-criteria pollutants to provide the local air district an inventory of toxic emissions. Operators of such facilities may also be required to prepare a quantitative health risk assessment to address the potential health risks involved. The ARB ensures statewide implementation of these requirements through the state’s Air Districts.

In executing the amended and restated April 22, 2002 Master Power Purchase And Sale Agreement the State of California under the auspices of the Department of Water Resources "approved" steps in implementation of the project, which committed it to take possession of the property at below market value. This is evinced by the contract itself, which states,

Buyer may elect to make in its sole discretion, Seller will, subject to the terms and conditions set forth below, assign or otherwise transfer to Buyer, free and clear of any liens or encumbrances created by Seller or its Affiliates, all of its right, title and interest in any such Project (including, without limitation, all permits, consents and approvals, engineering and design drawings, contracts and equipment entered into or acquired for the Project, and all other Project assets), to the extent that such rights, titles, interests or assets are assignable or transferable

Under Health & Safety Code § 33434, this property cannot lawfully be sold under such preferential terms. The law requires that a sale price which is less than the fair market value of the interest to be conveyed be justified by the CEC and DWR, which has not and cannot be done. Further, the CEC cannot make required findings that 

(1) The consideration is not less than the fair market value at its highest and best use in accordance with the plan, or

(2) The consideration is not less than the fair reuse value at the use and with the covenants and conditions and development costs authorized by the sale or reuse.

Therefore for the foregoing reasons, CARE requests an evidentiary hearing on the issue of Public Health, to call Staff witnesses, and to provide the other Parties, including the applicant, an opportunity to offer up witnesses and perform cross examination.
CONCLUSION

CARE respectfully requests an evidentiary hearing on the issues of:

1. The CEQA issue of “overriding consideration”.
2. CEQA’s and NEPA’s requirements that the projects approval and pre-commitments must be set aside in order to allow meaningful CEQA/NEPA review of project alternatives.
3. Public Health
Respectfully submitted,
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By  
Filed Electronically 10-10-02 

Michael E. Boyd – President, CARE

5439 Soquel Drive

Soquel, California 95073 

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
Verification

I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 10th, 2002, at Los Gatos, California
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Michael E. Boyd – President, CARE 

CAlifornians for Renewable Energy, Inc. (CARE)


5439 Soquel Dr.




Soquel, CA  95073-2659




Tel:  (408) 891-9677




Fax: (831) 465-8491





michaelboyd@sbcglobal.net 
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� CARE is a party to these proceedings as both a complainant and intervener, WAPA, and DWR are respondents in both proceedings.


� All references to Guidelines are to the CEQA Guidelines, which implement the provisions of  CEQA. See Cal. Code of Regs., Title 14, §15000 et seq. "The regulations contained in this chapter are prescribed by the Secretary for Resources to be followed by all state and local agencies in California in the implementation of the California Envi�ronmental Quality Act." Guidelines §15000� TA \l "Guidelines §15000" \s "Guidelines, § 15000" \c 6 �. "[C]ourts should afford great weight to the Guidelines except when a provision is clearly unauthorized or erroneous under CEQA." Laurel Heights Improvement Assn. v. Regents of University of California, supra, 47 Cal.3d at p. 391, fn. 2, 253 Cal.Rptr. 426.


� See, e.g., Sierra Club v. Sigler, 695 F.2d 957, 963 n. 3 (5th Cir 1983), citing Sierra Club v. Lynn, 502 F.2d 43, 58-59, cert. denied, 421 U.S. 994 (1975).


� This section does not affect the ability of federal agencies to cooperate with state and local agencies to prepare joint environmental assessments (EA) and EISs under 40 CFR 1506.2, or to adopt an EIS prepared by another federal agency under 40 CFR 1506.3. See 40 CFR 1506.5(c). The regulations do permit applicants to prepare EAs, although the agency "shall make its own evaluation of the environmental issues and take responsibility for the scope and content of the environmental assessment." 40 CFR 1506.5(b).


� WAPA, the lead agency under NEPA, is represented in theses proceedings by Bruce Thomas Western Area Power Admin. 114 Parkshore Drive, Folsom, CA 95630-4710  & Dave Swanson Western Area Power Admin., A7400, 12155 West Alameda Parkway, Lakewood, CO 80228





� Such inconsistencies may be the subject of a future administrative appeal of the project’s PSD permit before the US EPA Environmental Appeals Board (EAB) brought by CARE and other project Intervenors who have commented on the BAAQMD’s PDOC for the project.
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