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Objection to Staff’s Late Filed Prehearing Testimony

CARE respectfully objects to Staff’s late filed prehearing testimony purportedly as a Staff Status Report on Workshops And Errata To The Final Staff Assessment / Environmental Assessment, received today via electronic mail service. While CARE may agree or disagree with the merits of Staff’s testimony, the late filing of such violated the Commission’s no surprise rule, and the Commission’s regulations on proper service to the Parties to this proceeding.

CARE is open to inclusion of Staff’s testimony, but only after allowing adequate time for proper service consistent with the Commission’s regulations. In addition the Staff’s work product is incomplete as relevant figure 1 and 2 identified in this document have not yet been provided.  Staff’s FSA work product, the piecemealing of necessary documents, and agency and staff bias in the review process, are all litigable issues that CARE’s independent biological resources expert, Dr. Shawn Smallwood, presented in his September 30, 2002 Testimony, submitted along with CARE’s October 2, 2002 Prehearing Conference Statement,

SUFFICIENCY OF FSA AS AN INFORMATIVE DOCUMENT

To make informed decisions, lead authorities and the public must have access to good information.  Under CEQA
, “[A] paramount consideration is the right of the public to be informed in such a way that it can intelligently weigh the environmental consequences of any contemplated action and have an appropriate voice in the formulation of any decision”.  Attributes of such information would include thoroughness, relevance, lack of bias, and honest, full disclosure of the environmental setting and possible cumulative impacts.  Documents that present information from a strongly biased perspective will tend to include logical fallacies, internal contradictions, and unfounded boilerplate responses to substantial issues.  In this section, I have exposed some of the errors, logical fallacies, and bias that plague the CEC’s staff assessments, thus rendering the information in these documents as unreliable.

Piecemeal Document Release

For example, repeating my comment made in letters addressing multiple other proposed gas-fired power plants in California, the CEC is making it difficult for me and my client to participate with the planning and review processes of this power plant application.  The typical CEQA process facilitates public participation by consolidating information for the public in an EIR or negative declaration.  The CEC is atypical with respect to CEQA by scattering information about in data requests, responses to data requests, staff assessments, the application for certification, the BRMIMP and other documents.  This process frustrates those members of the public who want to participate, and discourages them from continuing.  Please return to the CEQA process as it is intended to be used.

Agency Bias

Again repeating my comment made in letters addressing multiple other proposed gas-fired power plants in California, by writing the EIR-equivalent documents, or what I assume to be the EIR-equivalent documents (i.e. the staff assessment, PSA, FSA), the CEC is personally involving its staff in the formulation of the impacts assessment and of the mitigation plan.  It is only natural for individuals to defend their ideations and their time and effort put into a planning document.  It is only natural, therefore, for such individuals to resist criticism and to exhibit bias.  CEC staff members are not “independent” reviewers or analysts of the environmental documents prepared for the EAEC, as is claimed in the FSA (for my full argument on this issue, please see my comment letter on the Blythe Energy Project FSA).  

The CEC is bucking the CEQA process by not simply reviewing the planning documents prepared by the project applicant.  By writing these assessments, the CEC staff is more likely to treat public criticism as adversarial rather than constructive (and it does so at the expense of the taxpayers).  Having been a peer-reviewer of many scientific papers submitted to professional journals, and having had many of my own papers reviewed by my peers, and having administered the reviews of numerous papers, I am experienced with the independent review process.  The CEC staff members are not independent reviewers of proposed gas-fired power plants.  My conclusion is corroborated by California PEER’s review of the CEC staff and its internal process
.  Also, I am concerned that the CEC staff assessment of the EAEC might have been influenced by the long-term energy contract signed by the Governor, and whether staff was subjected to political pressure or might have regarded the decision on this project a foregone conclusion.  There is ample reason to argue that the CEC staff is not independent in power plant siting cases in general and in this case in particular.  I again request that the CEC return to its normal regulatory role pursuant to the principles of CEQA and that it cease preparations of staff assessments.  

During the October 7, 2002 Prehearing Conference CARE and Intervenor Sarvey both raised concern for our inability to receive information filed by Staff in a timely manner. In response the Hearing Officer allowed Intervenor CARE and Sarvey alone an opportunity to provide an additional prehearing conference statement by Thursday October 10, 2002 (October 7, 2002 Transcript at 16)

16 The Committee filed a notice of

17 evidentiary hearing on Friday, October 4th.

18 Hopefully all the parties have had an opportunity

19 to look at that notice. It sets our tentative

20 schedule, so we want to make sure everybody has a

21 copy of where we tried to firm up the dates for

22 testimony on the 15th and 16th.

23 I would also note that all of the

24 participants that I've just named have filed

25 prehearing conference statements. For that,

1 certainly the intervenors are to be commended, in

2 light of the fact that they did not receive

3 certain documents that were critical when everyone

4 else did. So I would personally commend them for

5 that.

6 And the Committee will entertain any new

7 filings requested by the intervenors certainly up

8 until Thursday of this week, if the intervenors

9 feel they need to file any additional matters.

10 The Committee will accept those filings up until

11 the close of business on Thursday.

12 So we encourage the intervenors to bring

13 to our attention any matters that they feel they

14 need to bring to our attention that would

15 necessarily cause us to have to adjust the

16 schedule.

CARE filed its second prehearing conference statement timely on October 10, 2002 identifying those additional issues in dispute, and possible hearing schedule adjustments. Through accident or intent the Commission Staff has filed prehearing testimony purportedly as a Staff Status Report On Workshops And Errata To The Final Staff Assessment / Environmental Assessment. We therefore formally object to and protest such action.

CARE does not dispute the need to include Staff’s testimony in the evidentiary hearing process, we must request that in doing so, the Staff comply with the Commission’s regulations against surprise, and the requirements for proper service on the parties. The apparent trend is that Staff is being rushed into action under the current process. Not only does this inadequate timeline affect the quality of the Intervenors’ work, it also apparently has had an effect on the quality of Staff’s work product. In light of this, we ask the Committee consider rescheduling the evidentiary hearings until a later date, when Staff can properly complete its analysis, and proper service of their work product can be provided to all participants in the siting process.
Respectfully submitted,
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By  
Filed Electronically 10-11-02 

Michael E. Boyd – President, CARE

5439 Soquel Drive

Soquel, California 95073 

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
Verification

I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 11th, 2002, at Los Gatos, California
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