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Supplemental Comments on the PMPD

     The CEC staff has concluded that the EAEC will emit  225 tons per year of unmitigated criteria air pollutants that are not offset by the ERC’s from the Bay Area and the AQMA with the San Joaquin Valley Unified Air Pollution Control District.  These impacts have been defined as direct signicant unmitigated impacts under CEQA.    The applicant would like the committee to believe that it can defer these CEQA impacts to the two air districts involved in the siting of the EAEC.  Mr. Jang the BAAQMD representative testified that the CEQA impacts from the facility are the responsibility of the lead agency the CEC. (Jang  RT 10-12-02 p.376)

 MS. DeCARLO: Let me rephrase. So,

22 given these thresholds, is it your testimony that

23 project impacts are mitigated?

24 MR. JANG: Yes, but I need to try to

25 clear up a -- mitigation from the District

1 perspective is different from mitigation, I think,

2 under CEQA with regard to the type of work that

3 the Energy Commission does.

4 So we have these offset provisions that

5 we require offsets for certain emission levels,

6 and we call that mitigation. It's not the same as

7 mitigating the impacts of a project to

8 insignificance under CEQA.

Mr. Swaney the representative from the SJVUAPCD testified under oath that he performed no Cumulative Air analysis or Ambient Air Quality analysis or CEQA analysis. (Swaney RT. 10-21-02 p.391)

MS. DeCARLO: Did you perform a

17 cumulative impact assessment with that analysis?

18 MR. SWANEY: No.

19 MS. DeCARLO: Did you perform any

20 modeling with that analysis?

21 MR. SWANEY: No.

MR. BOYD: I asked Dennis Jang from the

3 Air District this, and I ask you the same, is your

4 District a CEQA agency subject to the requirements

5 of CEQA?

6 MR. SWANEY: We are not.

7 MR. BOYD: You're not? They are, but

8 you're not? You don't have a CEQA process at all?

9 MR. SWANEY: We do not have a CEQA

10 process codified, no.

    The CEC staff has testified that without its air quality mitigation proposal the project will have a significant unmitigated impact under CEQA. (Ngo RT. 10-21-02 p.343)

MR. BOYD: If they failed to adopt the

17 mitigation that you're proposing.

18 MR. NGO: Then we --

19 MR. BOYD: Would that no longer comply

20 with those requirements?

21 MR. NGO: Then I believe that we have an

22 unmitigated significant impacts from the project.

23 MR. BOYD: Which is a CEQA

24 determination, basically, correct?

25 MR. NGO: Pretty much, yes.

    So the applicant is suggesting that the committee defer unmitigated significant impacts under CEQA to the two air districts.  The committee can defer LORS compliance of the project but the committee cannot defer unmitigated significant impacts under CEQA to the air districts.  The committee can only override the impacts or supply the staff recommended mitigation to comply with CEQA and the Warren Alquist Act.  

     The applicant has also suggested that the projects unmitigated impacts are cumulative impacts not direct impacts.  The CEC staff has been quite clear that the unmitigated impacts from the project are direct impacts of 149 tpy of NOX, 50 tpy of PM 2.5,  and 26 tpy of VOC’s.  In fact the CEQA required cumulative air analysis that was requested by staff in December 2001 has not been performed so the cumulative impacts of the EAEC with other projects in the area would probably preclude the project from being built.

     The CEC staff has also identified 414 tons per year of ammonia emissions that are a significant secondary impact.  The staff has recommended that the ammonia slip be limited to 5 ppm.  Carb’s Power Plant Guidance Manual concurs with the CEC Staff recommendation.  The EPA has also commented that on almost every CEC project or air district license that ammonia slip should be limited to 5ppm. Oddly the Presiding member states that he does not want to “second guess the air districts on this matter” but he is willing to second guess his own staff and the California Air Resources Board and the EPA whose jobs are to regulate the air districts that the presiding member wants to defer to.  Again another significant impact under CEQA is being deferred to the non CEQA agencies the two air districts.  Testimony of the BAAQMD witness Dennis Jang confirms this assertion.

24 MR. SARVEY: So, why are you requiring

25 the applicant -- or why are you not requiring the

1 applicant to adhere to the CARB and EPA ammonia

2 slip of 5 ppm?

3 MR. JANG: Because our priority reasons

4 for regulating ammonia have to do with the

5 potential health impacts, the potential secondary

6 PM10 formation. As I mentioned, we don't consider

7 that; it's not addressed in our regulations.

      In visual resources staff has testified that the facility will have significant unmitigated impacts to visual resources under CEQA.  The PMPD ignores the staffs evidence and chooses to rely on staffs deferral to Alameda County’s testimony that its visual LORS are not broken.    You can defer to another agency for LORS compliance you cannot defer CEQA impacts to other agencies who have no CEQA responsibilities.   

     In Land use the PMPD defers to Alameda County’s interpretation of Measure D even though CEC staff disagrees with Alameda County’s conclusions.  Even the testimony of the author of Measure D was ignored in the decision.

      In the area of water resources the applicant has  requested that the PMPD defer  to its request to construct the water pipeline within five years of operation of the EAEC  and allow another agency to provide whatever water that it deems as efficient use regardless of the environmental consequences.   If the presiding member wants the EAEC to use recycled water he must require that the recycled water pipeline be built before the project becomes operational and require that all recycled water from MHCSD be used in the project.  If the presiding member defers to the applicant on this issue economics will decide where the recycled water is used and environmental consequences will not be considered.

    The PMPD defers every controversial issue in the project to another agency.  While this may be acceptable for LORS compliance issues it is not permissible to defer unmitigated impacts under CEQA to another agency.  The PMPD should address the complicated issues and not defer its authority and responsibility to other agencies.
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