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Comments on WAPA Draft FONSI

The Evaluation of the EAEC by WAPA omit  several key facts and important pieces of evidence.   In the following text I will identify key pieces of evidence in the various topics that are omitted from WAPA’s evaluation of the project.  Consideration of these key pieces of evidence and current case law requires a complete environmental assessment to the project.  

AIR QUALITY

      During the early part of the proceedings the CEC staff asked for a complete Qualitative Cumulative Air Study. CEC staff felt that this important study was necessary to evaluate the projects impacts in combination with the many other projects in the area including but not limited to Mountain House Communities 20,000 homes and its mobile emissions.  CEC Staff was not even aware of the Gateway business park and several other large projects which were certified after they had requested the cumulative impact study.    A Copy of Staffs brief expressing their concerns is inserted below, as the WAPA evaluation does not include any air quality analysis obviously WAPA is reliant upon CEC Staff to evaluate the projects CEQA Air Quality impacts.  Since this important study which reflects cumulative air quality impacts in the project area was not performed it is WAPA’s duty to perform this study or its equivalent in a Environmental Impact Assessment.
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Energy Commission Staff’s Brief on Cumulative Air Quality Analysis

I. INTRODUCTION

On March 29, 2001, East Altamont Energy Center, LLC (applicant), a wholly owned

subsidiary of Calpine Corporation, filed an application for certification (AFC) for a

nominal 1,100 megawatt power plant called the East Altamont Energy Center (EAEC).

On June 27, 2001, the AFC was accepted as complete. On November 13, 2001, the

Committee conducted a Scheduling Conference where it requested further clarification on

the requirements of a cumulative impacts analysis for air quality under the California

Environmental Quality Act (CEQA). This brief is intended to provide further

clarification on the necessary components of a cumulative impacts analysis for air quality

and show that the new community of Mountain House must be included in such an

analysis.

II. FACTUAL OVERVIEW

The EAEC is proposed to be sited at the northeastern edge of Alameda County,

approximately one mile northwest of the newly approved town of Mountain House. At

full development, Mountain House will contain 44,000 people and 21,000 jobs and

encompass 4,784 acres (7.5 square miles). It would include 16,000 dwelling units and

12.5 million square feet of industrial, office, and retail space. The development has an

approved master plan for the entire development, a specific plan for phase 1 of the

development, and zoning for the first 1,348 acres. Construction has already commenced

for the first phase of development.

III. CEQA REQUIRES A CUMULATIVE IMPACTS ANALYSIS

CEQA provides that a proposed project may have a significant effect on the environment

when the possible effects on the environment are individually limited but “cumulatively

considerable.” (Pub. Resources Code, §21083(b); Cal. Code Regs., tit. 14, §15065.)

“’Cumulatively considerable’ means that the incremental effects of an individual project

are considerable when viewed in connection with the effects of past projects, the effects

of other current projects, and the effects of probable future projects.” (Cal. Code Regs.,

tit. 14, §15065,emphasis added.) In addition to analyzing the direct impacts of a project,

staff determines whether or not a project will result in a significant cumulative impact.

The analysis must include other past, present and probable future projects causing related

cumulative impacts regardless of whether such projects are within the control of the lead

agency. (Cal. Code Regs., tit. 14, §15130, subds. (a)(1) & (b)(1). ) The focus is on other

projects “causing related impacts”, not necessarily on projects identical to that proposed.

For the EAEC analysis staff has identified several current and probable future projects

that may cause impacts related, or similar, to the EAEC. These projects include the

proposed Tesla Power Project, the proposed Tracy Peaker Project, and the new town of

Mountain House.

Mountain House is not a power plant. The guidelines, however, do not state that the cumulative impacts analysis must include only those projects that are similar in design to

the proposed project. The focus is on the similarity of effect. Mountain House will

produce similar air quality impacts as the EAEC, and thus must be included in the air

quality cumulative impacts analysis to afford the Committee an accurate perspective of

project impacts on which to base a decision.

California courts have repeatedly emphasized that the rationale for the cumulative impact

analysis is to provide the decision maker a broad perspective on the overall impact of a

project. (See Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263; Citizens

Association v. County of Inyo (1985) 172 Cal.App.3d 151.) In Bozung, the State

Supreme Court termed the CEQA cumulative impact requirement a “vital provision”

which “directs reference to projects, existent and planned, in the region so that the

cumulative impact of all projects in the region can be assessed.” (Bozung v. Local Agency

Formation Com., supra, 13 Cal.3d 263, 283, emphasis added.) If Mountain House were

excluded from the cumulative impacts analysis, the Committee would not be able to see

the full effect of the project on the air quality in the area. This goes against one of the

basic tenets of CEQA, full disclosure of environmental impacts.

As noted by the courts, “a cumulative impact analysis which understates information

concerning the severity and significance of cumulative impacts impedes meaningful

public discussion and skews the decisionmaker’s perspective concerning the

environmental consequences of a project, the necessity for mitigation measures, and the

appropriateness of project approval.” (Citizens to Preserve the Ojai v. County of Ventura

(1985) 176 Cal.App.3d 421, 431) By excluding Mountain House, staff’s analysis would

understate the significance of cumulative impacts, thereby rendering the analysis

incomplete and jeopardizing any decision based upon the analysis.

IV. MOUNTAIN HOUSE IS SIMILAR IN IMPACT TO THE PROPOSED PROJECT AND

WITHIN THE AREA OF POTENTIAL EFFECT AND THUS MUST BE INCLUDED IN A CUMULATIVE IMPACTS ANALYSIS OF THE PROPOSED PROJECT

A. The EAEC Would Emit PM-10 and Ozone Precursors.

According to the AFC, the proposed project is estimated to emit a maximum of 261.8

tons of nitrogen oxides (NOx), 73.7 tons of volatile organic chemicals (VOCs), and 211.2

tons of particulate matter less than 10 microns in diameter (PM-10) per year, at full

capacity. (EAEC AFC p. 8.1-27.)

B. Mountain House Would Emit PM-10 and Ozone Precursors.

San Joaquin County analyzed the environmental impacts of the Mountain House Master

Plan, which describes the general plan for the entire development, and Specific Plan I,

which describes the first phase of development in detail. According to the final

environmental impact report (FEIR) published by the County in 1994, Mountain House

would also result in the emission of VOCs, NOx, and PM-10.

These criteria pollutants would be emitted during construction of the community and

through residential uses and additional vehicle trips due to the development. The County

found that construction activities could result in the exceedance of the PM-10 threshold

of significance1 and would affect local and regional air quality over the 25-year build-out

period. The County estimated that construction activities could result in the release of .8

ton per day of PM-10, which could add up to 7,736 tons over the build-out period.

(FEIR p.4.13-8.) The County also found that Mountain House would cause the emission

of ozone precursors through increased vehicle trips, residential uses, and industrial uses.

(FEIR p. 4.13-2.) The County estimated that by 2010, Mountain House could emit up to

157.6 tons of PM-10, 1,471 tons of NOx, and 1,018 tons of VOC per year from vehicle

and residential sources alone. (FEIR p. 4.13-3.) Therefore, the County found that the

project would result in “substantial new regional emissions.” (FEIR p. 4.13-4.)

The County made the following finding in regard to both the master and specific plans:

The project would increase regional emissions of criteria pollutants through new vehicle travel and area-source emissions associated with residential and industrial uses in excess of threshold levels established by the San Joaquin Valley Unified Air Pollution Control District. These emissions would add to the regional emission burdens within the San Joaquin Air Basin and the adjacent San Francisco Bay Air Basin, and delay eventual attainment of air quality standards for ozone and suspended particulate matter (PM-10).

1 San Joaquin County used the threshold of 80 pounds per day for PM-10 emissions, the exceedance of

which would constitute a significant impact. (FEIR 4.13-2)

(FEIR pp. 4.13-2, 4.13-9.) The County also found that mitigation measures would not

reduce the air quality impacts of the project in the Livermore and San Joaquin valleys to a

level of insignificance. (FEIR p. 4.13-4.) The County concluded that the impact would

be unavoidable and adverse. (FEIR p. 4.13-4.)

The County, thus, found the new town of Mountain House would be a significant source

of criteria pollutants. The Energy Commission may not ignore this source in conducting

an air quality cumulative impacts analysis for the EAEC, which is only one mile away.

In the cumulative impacts analysis of the EIR, the county specifically found that

Mountain House would “contribute to a forecasted substantial increase in county-wide

regional pollutants” and that this would contribute to the failure to attain air quality

standards in the San Joaquin Valley air basin for ozone, carbon monoxide, and PM-10.

(FEIR p. 6-9.) Given the proximity of the EAEC to Mountain House and the emissions

expected from both projects, a cumulative impacts analysis of the EAEC must include

Mountain House.

C. The Area Surrounding Both Projects is in Non-attainment for PM-10

and Ozone.

The EAEC is proposed to be located in the San Joaquin Valley, within the Bay Area Air

Basin, which is regulated by the Bay Area Air Quality Management District. The project

would also be on the cusp of the San Joaquin Valley Air Basin, which is regulated by the

San Joaquin Valley Unified Air Pollution Control District. Both basins are classified as

non-attainment areas for ozone. (EAEC AFC p. 8.1-6.) The San Joaquin Valley non-attainment area was recently downgraded to severe non-attainment for ozone, which

means that the area is not making sufficient progress towards attaining the ozone

standards, and more drastic measures must be taken. (66 Fed. Reg. 56,476 (2001).)

Ozone is not emitted directly into the air, but is formed through the photochemical

reaction of NOx and VOCs. NOx is primarily generated from the combustion of fossil

fuels. (EAEC AFC p. 8.1-7.)

Also of concern in the area surrounding the proposed project is PM-10. The San Joaquin

Valley Air Basin is in non-attainment of both federal and state standards for PM-10.

(EAEC AFC p. 8.1-9.) The Bay Area Air Basin is in non-attainment of the state

standards. (ibid.) Combustion sources, including vehicles and powerplants, emit PM-10.

The area is having trouble attaining ozone and PM-10 standards in part due to geography.

The area suffers from persistent temperature inversion and contains mountain ranges that

trap the air mass, inhibiting dispersion. (EAEC AFC p. 8.1-9.) Pollutants emitted in the

area are less likely to disperse and, thus, contribute to a potentially significant cumulative

impact. A cumulative impacts analysis of pollution sources in the area of the project

would provide important information regarding the significance of the proposed project’s

contribution to the area’s problems involving ozone and PM-10. Both the EAEC and

Mountain House are located within this area and may contribute to problems in the

region. The non-attainment status evinces the seriousness of the problem and shows that

a comprehensive cumulative impacts analysis is needed.

D. Mountain House is Within the Area of Potential Effect

In analyzing air quality cumulative impacts, staff generally includes projects located

within a 6-mile radius of the proposed project. If significant projects lie just outside this

radius, staff generally includes those as well. Mountain House clearly lies well within

this radius, at about a mile southeast of the EAEC. The Tesla Power Project lies

approximately 4 miles from the EAEC. The Tracy Peaker Project lies just outside this

radius, a little over 6 miles from the project. However, considering that it is a proposed

169 MW facility with potential air quality implications, it must be included to afford a

full disclosure of potential impacts.

V. THE FULL BUILD-OUT OF MOUNTAIN HOUSE IS SUFFICIENTLY FORESEEABLE FOR A CUMULATIVE IMPACTS ANALYSIS

At the Status Conference, applicant inferred that staff was being inconsistent by refusing

to rely on the full build-out of Mountain House for its Soil and Water Resources analysis,

and yet requiring the air quality cumulative impacts analysis to assume the full build-out

of the community. This approach evinces not inconsistency, but adherence to CEQA.

CEQA differentiates a cumulative impacts analysis from an analysis of direct impacts,

requiring a cumulative impacts analysis to include reasonably foreseeable probable future

projects. (Cal. Code Regs., tit. 14, §15355(b).) The applicant fails to realize that in one

area, soil and water resources, staff is discussing potential direct impacts and in another

area, air quality, staff is discussing potential cumulative impacts.

The Soil and Water Resources analysis involves a determination of whether water will be

available for the project, and what the potential impacts of using that water will be. The

applicant relies on the full build-out of Mountain House, including development of a

recycled-water source, in its estimation of the proportion of raw water and recycled water

the project will use. Mountain House, however, does not yet have the necessary permits

to build past phase one. There is the potential that Mountain House will not get these

permits and therefore will not be able to build past this initial phase. This would mean

that the recycled water assumed by EAEC in the AFC would not be available, and the

project would have to use some other source of water, which could lead to other impacts.

Considering the downturn in the economy and other market forces outside the control of

both the Mountain House developer and the applicant, there is a reasonable possibility

that construction will stop at phase one and that recycled water from Mountain House

will not be available to the project within the timeframe needed. Staff is, therefore,

factoring this contingency into its analysis in order to ensure that all of the potential

environmental impacts from the project are taken into consideration and analyzed.

The Air Quality analysis, on the other hand, involves a determination not of availability

of supply, but of what impacts the project’s emissions will have on the environment

together with other present and reasonably foreseeable sources. In this case, there is the

potential that Mountain House will get built in its entirety and will, therefore, emit the

maximum projected pollutants. The developers of Mountain House currently intend to

develop according to schedule and do not anticipate any curtailment of their plans.

Market forces and permitting issues may dictate otherwise, but the intent is for full buildout according to plan. Phase one of the development is currently under construction and should, therefore, be considered a “current” project. The rest of the phases do not have the same certainty, but are nonetheless reasonably foreseeable. CEQA specifically

requires a cumulative impacts analysis to include all reasonably foreseeable probable

future projects. (Cal. Code Regs., tit 14, §15355(b).) Given that there is already a general

plan for the full development of Mountain House, the town is a probable future project

and therefore must be included in an analysis of potential cumulative impacts.

Any uncertainty surrounding the full build-out of Mountain House does relieve the lead

agency from including such impacts in its analysis. (Terminal Plaza Corporation v. City

and County of San Francisco (1986) 177 Cal. App.3d 892.) What matters is whether the

potential future projects appear foreseeable at the time of EIR preparation. (City of

Antioch v. City Council (1986) 187 Cal. App.3d 1325.) As noted above, Mountain House

is foreseeable and thus must be included in the analysis.

VI. STAFF HAS APPLIED THIS PROTOCOL TO OTHER PROJECTS

Staff has required previous applicants to include in a cumulative impact model sources

other than stationary power plant facilities. In the Metcalf Energy Center (MEC), also a

Calpine project, staff required the applicant to model the full build-out of the Coyote

Valley Research Park (CVRP), which involved the potential addition of 20,000

employees, and the proposed Coyote Urban Reserve Development (CURD), which

involved the potential development of 25,000 dwellings on 170 acres. (MEC Final Staff

Assessment p.44.) The applicant modeled the proposed project, emissions from on-site

vehicles and stationary sources at CVRP, mobile emissions from CURD, and emissions

from vehicles using the nearby highway. The pollutants modeled included nitrogen

dioxide (NO2) and PM-10; the same pollutants at issue here.

Staff has also looked at proposed residential and business developments in the Three

Mountain, High Desert and Potrero licensing cases. Staff is not asking the applicant to

model anything different in this case. Indeed, here there is a stronger case for requiring

the inclusion of Mountain House because the town has actually commenced construction,

whereas CVRP and CURD were only proposals at the time of the MEC analysis.

VII. IT IS FEASIBLE TO INCLUDE MOUNTAIN HOUSE IN THE MODELING AND DOING SO WILL NOT AFFECT THE SCHEDULE

In every case staff asks the applicant to model cumulative air impacts. In this case, in

order to save time and money, the applicant wishes to use the Tesla cumulative impact

model, which has already been completed, and staff has no objection to this in concept.

Mountain House can be incorporated into this model. The FEIR for Mountain House

included estimates of that project’s potential to emit. Data was provided for pounds per

day for the key criteria pollutants VOC, NOx, PM-10 and sulfur oxides (SOx). Such data

should be sufficient to incorporate into the already completed cumulative impact analysis

for Tesla. The applicant had experience in MEC incorporating residential and nonstationary source emissions into a cumulative impacts assessment. Doing the same here should not be an undue burden.

Fully incorporating Mountain House into the model should take at most 1-1 1/2 months.

If started soon, this would not affect the project schedule. Staff is still waiting for the

PDOC. Once issued, the PDOC is subject to a 30-day comment review period before

issuance of the FDOC. Staff will not issue its FSA prior to receipt of the FDOC. In this

interim period there is sufficient time for the applicant to incorporate Mountain House

into the cumulative impacts model and provide the results to staff.

VIII. CONCLUSION

CEQA requires a cumulative impacts analysis to include the effects of current projects

and probable future projects. Phase one of Mountain House is a current project and the

full build-out is a probable future project. Without the inclusion of Mountain House in

the cumulative impacts analysis, the Commission will not have sufficient information on

the consequences to air quality of approving the project.

DATED: November 27, 2001 Respectfully submitted,

________________________

LISA M. DECARLO

Staff Counsel

California Energy Commission

1516 Ninth Street, MS-14

Sacramento, CA 95814

Tel. No.: (916) 654-5195

Fax No: (916) 654-3843

In reply to staffs brief the Presiding Member informed the CEC Staff that they would not compel the applicant to perform this study and that staff was free to do the study on their own time.  Unfortunately staff did not have the resources to complete the study and at this time the full impacts of the EAEC in conjunction with other reasonably foreseeable projects in the area is unknown.   WAPA is now responsible to complete this study with all the recently approved projects such as the Gateway Business Park and the Plan C development omitted from any analysis.

        Staff then proceeded to define the direct CEQA impacts of the project in the absence of full knowledge of the cumulative impacts of the EAEC in conjunction with other major projects in the area.  Staff evaluated the projects mitigation strategy and concluded that there were 50 tons per year of PM-10 and 175 ton per year of Ozone precursors left to be mitigated and the project should adopt an ammonia slip level of 5ppm.  WAPA of course has provided no independent CEQA air quality evaluation of the project and both air districts (Jang BAAQMD RT 10-21-02 p.376, Swaney SJVUAPCD RT 10-21-02  p. 413)  testified that their evaluations did not address CEQA impacts of the project.  Western therefore is obliged to adopt the CEC staffs mitigation strategy in the absence of their own analysis or complete its own independent assessment of the projects air quality impacts in a complete EIS.  WAPA cannot rely on the air diostricts evaluations as they have admittedly not done a CEQA review of this project.  Reliance on the SJVUAPCD Mitigation agreement with EAEC leaves WAPA liable for impacts in San Joaquin Valley and will expose WAPA to the litigation that this agreement will generate.  CEC staff in their brief clearly outlines that this mitigation proposal has no performance guarantees and has not been accompanied by an air quality analysis to confirm that the agreement does in fact mitigate all impacts to the San Joaquin Valley.  

       Secondary particulate formation from the ammonia slip level of 10 ppm will inject 414 tons per year of ammonia into the air per year.  No offsets are required for these unregulated emissions.   CEC staff has evaluated the impacts from these emissions and determined them to be a significant impact.  The BAAQMD representative has stated  under oath that his regulations do not allow him to require offsets for these emissions.      ( Jang RT 10-21-02 p. 363)   Mr. Jang from the BAAQMD also stated that the purpose of the 10 ppm ammonia slip was to allow the applicant to meet his lower NOx  emission limits and that since all NOx emissions require ERC’s and ammonia emissions are not controlled by the district that air quality would be improved by lowering ammonia slip limits to 5 ppm.  ( Jang RT 10-21-02 p. 364)   While CEC staff is advocating 5 ppm ammonia slip for the project per CARB and EPA guidance WAPA should perform an evaluation in an EIS to prove that the 10 ppm ammonia slip is not a significant impact to air quality as its position indicates.  WAPA again is ignoring the CEC Staff’s evidence in relation to the CEQA impacts of this facility with no independent analysis of its own and against the recommendations of the CEC staff which is the only body that has done a CEQA equivalent analysis on this project.   This is an arbitrary and capricious act by WAPA to ignore the CEC Staff’s analysis of air quality impacts.

     WAPA fails to recognize that 66.7% of the EAEC Emission Reduction Credits were issued before 1990.  Air district policy states that ERC’s created before the implementation of the clean air act may be used for regulatory purposes but that these ERC’s are a disbenefit.  While these ERC’s may be used for a regulatory mechanism to site a facility  they are not a net  air quality benefit and as such do not offset any of the criteria air pollutants in the project area. Since the project area is in nonattainment the use of credits created before the clean air act was ever instituted hampers attainment and contributes to the existing violations of air quality standards as admitted by all parties.  CEQA requires that the project not contribute to an existing to a violation of an air quality standard or hamper attainment of any air quality standard which the use of 67% pre 1990 credits does.  WAPA must conduct a complete EIS to evaluate these issues.  

BIOLOGY

     WAPA in its analysis on biological resources does not address the significant impacts to biological resources that may occur due to the high NOX deposition from the project on the California Red legged frog population in the area.  Dr Samllwood gave significant testimony on the effects of the NOx deposition from the EAEC and its close proximity to red legged frog habitat.  Also ignored by WAPA was testimony by CEC Staff experts that without the air quality mitigation strategy recommended by CEC Staff the project has the potential to adversely impact biological resources. (RT 10-16-02 p. 430)   Neither WAPA CEC Staff or FWS has conducted a study to determine the noise impacts to Kit Fox from the operation and construction of the EAEC.  The record does not contain any evidence that WAPA has completed an analysis of the noise impacts and the CEC the CEQA lead agency has testified on the record its has not considered this analysis at either the EAEC site or the mitigation parcel which is located next to the Tracy Pumping Plant.  The EAEC is located in critical Kit FOX habitat it is important that the noise from construction and operation of the EAEC be evaluated for its impacts to this endangered and vanishing species.  

LAND USE

     WAPA like the CEC ignores the testimony of Dick Schneider co author of measure D.  This land use initiative passed by Alameda County voters establishes an urban growth boundary  which the EAEC is clearly outside.   Measure D provides that no infrastructure that is larger than what is required to serve Eastern Alameda County can be constructed in the project area.  The EAEC a 1100 MW facility is clearly larger than what is required for current use and expected growth in Eastern Alameda County.  Combined with the 1100 MW Tesla Power Plant which Alameda County officials have just approved in the same area the CEC has sited two power plants which could potentially provide all the electricity for all of Alameda County and more not just Eastern Alameda County.   The County of Alameda uses the contrived energy crisis as the purpose to circumvent Measure D.  Recent revelations by the FERC staff have proven without a doubt that manipulation not energy supply was the cause of the so called energy crisis and WAPA without analysis of Alameda County’s interpretation of measure D aids and abets the criminal activities associated with the energy crisis.

     The Farmland Mitigation Agreement also lacks the specificity that a mitigation agreement must contain under CEQA.  No parcel is indemnified . no mitigation strategy is proposed and in fact the Farmland Trust has not even been formed.  WAPA’s reliance on the Farmland preservation agreement is not legally  justified and is contrary to its stated purpose in these proceeding to evaluate environmental impacts and provide appropriate mitigation.

Visual Resources

     WAPA in its analysis of visual resources ignores the CEQA analysis presented by CEC staff which determines that there is a significant visual impact under CEQA.  As WAPA has done no visual analysis and provided no testimony to the contrary it is unclear how WAPA can make such an assessment.  WAPA relies on the neat and orderly appearance of the facility and its color tones .   “The project would be large and highly visible, but it would have an orderly appearance. Its surfaces would have colors and finishes that minimize their reflectivity and maximize their visual absorption into the setting.”
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     It is unclear how WAPA can make such a statement the above simulation refutes any assertion that this project blends into the existing surroundings.  Have WAPA representatives seen these visualizations?   How do 175 foot high stacks blend in with these surroundings?  This project is an unrefuted eyesore to the community.  

   WAPA states that the project area is degraded by existing energy infrastructure and the EAEC only contributes to the existing visual degradation.  WAPA ignores the evidence in the record that other significant energy infrastructure is not visible from the Key Observation Points particularly KOP 5. 
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      WAPA admits that the visual quality is moderate to moderately high from Byron Bethany Road (KOP 5).   “The only exception is the view from Byron Bethany Road, which is moderate to moderately high.”  WAPA  refuses to acknowledge the Mountain House Community Development which places thousands of homes directly across Byron Bethany Road.   The following E-mail to the CEC project manager from Eric TEED-Bose of Trimark illustrates Calpines denial and now WAPA’s denial of the planned villages of Mountain House whose view will be degraded by the EAEC.

Subj:
[Fwd: East Altamont Energy Center-visuals]

Date:
11/7/2002 4:57:51 PM Pacific Standard Time

From:    eteedbose@mountain-house.com (Eric J. Teed-Bose)
To:    Cdavis@energy.state.ca.us (Cheri Davis), sarveybob@aol.com (Bob Sarvey)

File:
MasterPlanjpeg.jpg (355415 bytes) DL Time (28800 bps): < 3 minutes

“Please see the attached email received from Calpine representative DaveCrespo.   It depicts an inaccurate boundary of Mountain House that implies that Mountain House only consists of three villages (E, F and
G), all located south of Byron Highway.   I am concerned that this boundary inaccuracy may also be linked to gross underestimates of both visual, air quality, hazardous emergency and other possible impacts posed by the East Altamont Energy Facility.”

 Dave:

You don't show the entire Master Plan boundary on this exhibit.   E, F and G are only the first three neighborhoods (out of 12).   You need to change this exhibit to reflect the entire community boundary.
Eric  

     WAPA by not considering this evidence contained in this E-mail is complicit with the applicant’s misrepresentation of the Mountain House Community and becomes an accessory to this deception. 

     County Representative Adolph Martinelli testifying to visual impacts to Alameda County only, also admitted under oath that the EAEC does in fact obscure sensitive visual resources essentially refuting testimony that no visual LORS of Alameda County are broken (RT 10-21-02 p.49)

 BY MR. SARVEY:

18 Q We were talking about protecting

19 sensitive viewshed, and, Mr. Martinelli, you said

20 that the East Altamont Energy Center does not

21 impact any sensitive viewshed like Mount Diablo

22 and such, is that correct?

23 A Yes.

24 Q I'm going to show you a picture from the

25 FSA, and I'm going to ask you this question again

  Q Now, does the East Altamont Energy

HEARING OFFICER WILLIAMS: Mr. Sarvey,

2 before you do that, why don't you tell us what

3 that picture is.

4 MR. SARVEY: This question is a

5 September 2002 picture from KOP-1 from the FSA.

6 HEARING OFFICER WILLIAMS: And is it a

7 figure -- is it identified as a figure, or --

8 MR. SARVEY: It is figure 2.

9 HEARING OFFICER WILLIAMS: Okay, thank

10 you.

11 BY MR. SARVEY:

12 Q Now, does the East Altamont Energy

13 Center obscure anyone's view of Mount Diablo?

14 A From this depiction it does. From the

15 edge of the property line looking, yes, that's

16 north -- northwest.

17 Q Thank you.  

[image: image3.png]



[image: image4.png]



CONCLUSIONS

    WAPA ignores evidence and testimony related to CEQA impacts that CEC Staff has provided. WAPA relies on SJVUAPCD statement that all impacts to San Joaquin Valley have been mitigated.  WAPA’s reliance on this statement and the AQMA ignores testimony that SJVUAPCD has done no analysis at all on impacts to San Joaquin County and that the AQMA specifies no emission reduction programs or performance guarantees only the 1,000.000 dollars provided by Calpine as a method to offset CEQA impacts to San Joaquin Valley.  WAPA ignores the SJVUAPCD own admission that they have done no CEQA analysis.  WAPA ignores judicial precedent set in Kings County Farm Bureau vs. the City of Hanford that payment of a specified sum does not provide mitigation under CEQA.  Intervenor suggests that WAPA review SJVUAPCD comments on the EAEC PDOC which were submitted as evidence by Intervenor Sarvey.  WAPA also  ignores all impacts to the 20,000 home Mountain House Community  in San Joaquin County.   WAPA also has no complete cumulative air study as required by CEQA to analyze the cumulative impacts of the project.

      WAPA needs to review these briefs and conduct a complete Environmental Impact Statement if they are not willing to adopt the CEC Staffs mitigation strategy since the record does not support WAPA’s conclusions. 
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