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PROCEEDI NGS
1:10 p. m

PRESI DI NG MEMBER BYRON:  Good
afternoon. M nane is Jeff Byron, Conmi ssioner
with the Energy Conmi ssion and the Presiding
Menber on the Eastshore Energy Center Application
for Certification. And | would like to wel come
you to today's hearing. It's a Supplenmentary
Evidentiary Hearing. And Ms. Cefter, our Hearing
Oficer to ny right, has a schedule that's
outlined for us in the neeting notice that wll
take us until about two o'clock, where we will go
into the Suppl enentary Evidentiary Hearing. W
will do that first and do the Commttee Conference
second.

We are going to certainly break at five
o' clock for a short dinner break. And |
under stand that maybe there will be sone things to
see outside. And then we are going to cone back
for Public Conment at six.

If I could just nake a coupl e of
remarks. | would like to thank the Gty once
again for hosting us here at this beautiful venue.
Today's hearing, part of which the purpose is to

receive comments fromall the parties and the
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public on the Presiding Menber's Proposed Deci sion
for the Eastshore Energy Center.

I would like to begin by apologizing to
everyone that it is has taken us so long to sort
through all this evidence and determnine a
recomendation that | will be making to the ful
Conmmi ssi on.

I would like to also thank those of you
who have been very civil and patient through al
of this process. | think today's hearing shoul d
probably conplete that process but we'll see.

I would also Iike to enphasize that we
clearly take this as seriously as the nenbers of
this community do and that's partly why it has
taken as long as it has.

I amgoing to go ahead and turn this
over to our Hearing Oficer, Ms. Gefter. But not
until | introduce ny advisor, who is actually no
| onger ny advisor, Gabriel Taylor. But he has
agreed to remain on through the course of this
proceeding in order to assist nme. M. Gefter

HEARI NG OFFI CER GEFTER: Well let's
start by introductions of the parties. And | am
going to ask staff to go first.

M5. HOLMES: My nane is Caryn Hol nes, |

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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amstaff counsel. And with nme up here today is
Brewster Birdsall and Dr. Alvin G eenberg, who
will be testifying later this afternoon.

HEARI NG OFFI CER GEFTER  And t he
applicant?

MS. LUCKHARDT: | renenbered how to
turnit on. M name is Jane Luckhardt from Downey
Brand, on behal f of Eastshore. To ny left is
Gregory Darvin, our air quality witness. And to
Geg's left is Geg Trewitt from Eastshore Energy.

HEARI NG OFFI CER GEFTER  Then the
intervenors. M. Haavik.

MR HAAVIK:  Paul Haavik fromthe city
of Hayward, Intervenor.

HEARI NG OFFI CER GEFTER  And
M. Sarvey.

MR SARVEY: Bob Sarvey, |ntervenor.

HEARI NG OFFI CER GEFTER: And the City
of Haywar d.

MR SM TH: Good afternoon.

HEARI NG OFFI CER GEFTER. And once you
get it on just leave it on, okay. [Referring to
wi rel ess m crophone]

MR SMTH. Good afternoon, Todd Smith

with Pillsbury Wnthrop Shaw Pittnman on behal f of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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the Gty of Hayward.

MR H NDUS: M chael Hi ndus, Pillsbury
Wnthrop Shaw Pittman, also on behalf of the Cty
of Hayward.

HEARI NG OFFI CER GEFTER Ckay. And the
County, Al anmeda County.

MR MASSEY: Andrew Massey, Ofice of
County Counsel, on behalf of the County of
Al aneda. Wth nme today to my right is Lindsey
Stern, also of our office and author of our
conments today. And behind nme is G ndy Horvath
fromthe Departnment of Pl anning.

HEARI NG OFFI CER GEFTER  And Group
Petitioners.

M5. HARGLEROAD: Group Intervenors.
Jewel | Hargleroad here for the California Pilots
Associ ation, San Lorenzo Village Homes Associ ation
and Hayward Area Pl anning Association. And | also
have Suzanne Barba here. And we expect the
general counsel of the California Pilots
Associ ation any tine, Jay Wite, as well as
Director Carol Ford. And Sherman Lewis of the
Haywar d Area Pl anni ng Association also plans to
try to make it this afternoon.

HEARI NG OFFI CER GEFTER: And tell us

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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your namne, please

MB. HARGLEROAD: h, | did. Jewell
Har gl er oad

HEARI NG OFFI CER GEFTER  Thank you.

We del ayed openi ng the hearing today
ten minutes waiting for the representative from
the Chabot-Las Positas College District and that
attorney has not arrived yet. So when she does we
wi Il introduce her for the record.

Al so is there anyone here from P&E
t oday?

W are going to ask -- W have a new

Public Adviser for the Energy Conm ssion. W are

going to ask her to cone forward. Introduce
yourself to everyone. |It's Elena Mller

M5. MLLER H everybody. | amElena
MIller. | amthe new public adviser. | took the

job on July 3 so | have been at it for about two
weeks now. | understand there's a lot of public
i nvol vement in this case and so | amhere if
anybody has questions. | think that people are
well informed. | have N ck Bartsch with ne.

The nost inportant business issues are
we have |lots of blue cards for public coment

|ater today. | understand that is when we are

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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doing that. But also please conme and introduce
yourselves to me because | amnew. And you are
all newto ne and | would wel cone the opportunity
to neet you and also to hear fromyou at our

of fice. Thank you.

HEARI NG OFFI CER GEFTER  Thank you
El ena. W& were going to ask menbers of the
public. If you can't stay until six o'clock, if
you want to fill out a blue card and put down your
comment we will file those coments in our docket
unit. Qherwise if you are planning to be back at
six 0'clock please give a blue card to Elena and
we will call on you at that tinme.

Al so we wanted to note that there may
be elected officials here. | know that Mayor
Sweeney was planning to be here at sonme point
today. And also the Chabot Coll ege Chancell or
Dr. Kinnanmon, was al so going to be here. W are
expecting themto address us at six o'clock so if
they are not here right nowwe will see you |ater.

kay. The format for today's
proceeding is we have three different items on the
agenda. The first thing is the Suppl enenta
Evidentiary Hearing that we noticed for three

issues. And these are very limted issues and

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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those items include: The first one is Ar

Quality, whether the project conplies with the new
California NO2 standard that was adopted by the
Air Resources Board in March of 2008.

And the second issue is whether the Air
Resources Board's March 2008 Draft Heal th Risk
Assessment on Diesel Particulate Matter in the
Cakl and Area is relevant in characterizing the
ambient air quality for the public health
assessment required in our Eastshore Condition
Public Health-1.

And the third issue is the drafting of
a new condition to nmitigate the project's
cunul ative inpact on the Hayward Fire Depart nment
servi ces.

So these are very linited i ssues. W
received testinmony on these issues and we are
going to take that testinmny now. And the way we
are going to do this is that the record will be
reopened for the linmted purpose of taking the
testinony on these issues.

Wth respect to the air quality issues.
Staff and the applicant submtted additiona
testimony. Also on public health the staff and

the Gty of Hayward submitted testinmony. 1'm

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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sorry, the staff and the applicant subnmitted
testinony on public health. And then on the fire
protection issue the staff and the Gty of Hayward
subm tted testinony.

The oral testinony will be offered by
the parties and taken under oath. Every party has
a right to cross-examne the witnesses and to
rebut evidence of the other parties.

We are going to identify the testinony
as follows: To follow along with the way we have
done the exhibits in the past we are just going to
in-line nunber the exhibits. So the applicant's
suppl enental testinony, which is dated July 5,
2008, is Exhibit 58. So when you refer to that
exhibit please note it is 58.

The staff's suppl emental testinony,
which is dated July 15, 2008, is Exhibit 211

M5. HOLMES: |'msorry, that was what?

HEARI NG OFFI CER GEFTER  Two- el even.

It just follows in line with staff's Iist of
exhi bits.

And then the City of Hayward's
Decl aration of Steve Jolly related to the fire
protection issue dated July 10, 2008 is Exhibit

419. And that follows in line with the Gty's

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exhibits.

| would like to get started with the
air quality testinmony. W have testinony filed by
the applicant and staff, like | said earlier, and
we will ask the applicant to begin with M.
Darvin. And also refer to his testinony as
Exhibit 58. Okay, so | will ask Ms. Luckhardt to
begi n.

M5. LUCKHARDT: Okay. Applicant's
witness is Gegory Darvin. Wuld you like to
swear himback in at this point?

HEARI NG OFFI CER GEFTER: | think
M. Darvin is still under oath fromthe previous
hearing and the record is now reopened to take
your testinony.

MS. LUCKHARDT: Okay.

DI RECT EXAM NATI ON
BY M5. LUCKHARDT:

Q M. Darvin, if you could state your
full name and spell your last nane for the record.
A G egory Darvin. The last name is

spelled DDA-R, Vas in Victor, I-N
Q And were your qualifications attached
to the testinmony submitted earlier in this

proceedi ng?

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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A Yes t hey were.

Q And are you sponsoring today the Air
Quality portion of Exhibit nunmber 58?

A [ am

Q And do you have any corrections to your
testinony at this tinme?

A No corrections at this tine.

Q And i nsofar as your testinobny contains
statement of fact are those facts correct to the
best of your know edge?

A Yes they are.

Q And i nsofar as your testinony contains
statenent of opinion do they represent your best
pr of essi onal judgment?

A They do.

Q And do you now adopt the Air Quality
portion of Exhibit 58 as your sworn testinony in
thi s proceedi ng?

A | do.

Q And could you pl ease sumari ze your
testi nony.

A Briefly, the project had to denonstrate
conpliance with a one-hour NO2 standard. At the
tinme that the project originally received its air

quality permt the older standard of 470

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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11
nm crograns was in place.

Since that tine there has been a new
standard that has been adopted. | believe it was
promul gated sonetine in March of '08. And with
that the standard went from 470 down to 338

Part of my work was to showif this
project could conply with the new standard. It
does, using the nodeling techniques we outlined in
the nodeling protocol that was submitted prior to
the evidentiary hearings or when this whole
proj ect began back in 2004.

M5. LUCKHARDT: GCkay. M. Darvinis
avail abl e for cross.

HEARI NG OFFI CER GEFTER  What | woul d
like to do is have staff put their testinony on
first and then the parties may cross-examn ne
ei ther witness subsequent to the staff's
testi nony.

M5. HOLMES: Thank you. Staff calls
Brewster Birdsall as its Air Quality witness. |
believe that M. Birdsall was previously sworn.

HEARI NG OFFI CER GEFTER  That's
correct. M. Birdsall will testify; he was
previously sworn. W refer to Exhibit 211 for

your testinony.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MS. HOLMES: Thank you.

DI RECT EXAM NATI ON

BY M5. HOLMES:

Q M. Birdsall, could you please state

your name for the record.

A Hell o, | am Brewster

Birdsall. The

| ast nanme, B-I-RD-S-A-L-L. And | am a contractor

consulting with the California Energy Conm ssion

on the topic of Air Quality.

Q And was a statenment of your

qualifications previously included in your

testinony in this proceeding?

A Yes it was.

Q Did you prepare the Air Quality portion
of what has been identified as Exhibit 2117

A Yes.

Q Do you have any corrections to that

testi nony?

A No.

Q Are the facts contained in this

testinony true and correct to the best of your

know edge?

A Yes they are.

Q And do the opinions contained in this

testinony represent your best professiona

PETERS SHORTHAND REPORTI NG CORPORATI ON
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j udgrent ?
A Yes.

M5. HOLMES: M. Birdsall is available
for cross exam nation.

MR, MASSEY: Madanme Hearing Oficer, |
need to object to M. Birdsall's testinmony in
part. Specifically the second paragraph, the
final sentence. | believe that's a | ega
conclusion and | don't believe he is qualified to
nmake that | egal conclusion. Specifically, whether
or not the appropriate standards are those that
were in effect at the tine the application was
determ ned to be conplete, consistent with BAAQWD
rules. | don't have any objection to the rest of
his testinmony but to that sentence.

HEARI NG OFFI CER GEFTER  Ms. Hol nes

M5. HOLMES: That's the staff position
If you would I'ike to hear oral argument on it we
could do that as well.

M5. HARGLEROAD: Just for the record,
Group Intervenors join in with that objection

HEARI NG OFFI CER GEFTER: Okay. W will
take that under advisenment. That sentence could
be deleted fromthe testinony and staff could take

that position in arguing. Wuld you agree to

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345
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del ete that particular sentence fromthe
testi nony, Ms. Hol mes?

M5. HOLMES: | would like the record to
reflect that that statenent is supported by a Bay
Area Air Quality Management District rule.
don't believe that the specific sectionis cited
in the testinobny but | can provide that for the
Committee. But | do think that that ought to be
inthe record. | think that's inportant.

HEARI NG OFFI CER GEFTER  Ckay. If you
can cite to the section that would be hel pful too.

MR SARVEY: Are you entertaining
obj ections right now? Because | object both, the
testinony of both parties.

HEARI NG OFFI CER GEFTER. Both staff and
applicant's?

MR SARVEY: Yes | do.

HEARI NG OFFI CER GEFTER  Ckay. You
want to tell us why.

MR SARVEY: Well, the Committee asked
themto consult with the Air Resources Board and
come up with a protocol for nodeling and neither
party did what the Conmittee asked. So at this
point | would like to object to both portions of

the testinony.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MS. LUCKHARDT: W can respond to that.

M5. HOLMES: | would like to respond as
wel | .

HEARI NG OFFI CER GEFTER  |'m sorry,
Ms. Hol mes.

M5. HOLMES: | said | would like to

have the opportunity to respond to that.

HEARI NG OFFI CER GEFTER:  Yes, okay. W
wll ask -- Go ahead and then | wll ask
Ms. Luckhardt to respond.

MS. HOLMES: | think our testinony
clearly states that we did consult with the Ar
Resources Board, which told us that there was no
protocol available for conducting this nodeling at
this point.

HEARI NG OFFI CER GEFTER  Ckay. And
Ms. Luckhardt?

M5. LUCKHARDT: W used nodel ing
techni ques that had previously been approved by
both the Air District and the Energy Conmi ssion
staff in conducting our nodeling. So we did not
use any new or different nodeling techniques that
weren't al ready approved for use on this project
to conduct the nodeling that we did.

HEARI NG OFFI CER GEFTER: Al ong t hose

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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lines | wanted to ask staff whether you -- in
reviewi ng the applicant's testinony whether you
had any comment with respect to the nodeling
protocol that was used. Because in the staff's
testinony you are saying that there isn't a
nodel i ng protocol yet for the new standard. So
how do you reconcile your position with what the
appli cant has done.

M5. HOLMES: | think that is an
appropriate question for the Conmttee to ask the
witness if they would Ilike. Are we noving on to
cross exam nation?

HEARI NG OFFI CER GEFTER. That is ny
question.

MS. HOLMES: Ckay. M. Birdsall.

(Ms. Schul kind entered the

hearing room)

MR BIRDSALL: | have reviewed the
applicant's testinony dated July 15. And this is
the analysis from M. Darvin that takes the
analysis fromthe AFC and noves it into the sort
of next-tier or the next step of rigorous
nodel i ng.

The protocol that cane in the AFC

i nvol ved a background concentration for NO2 that

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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was the maxi mum one-hour background concentration
for three years, the npst recent three years of
| ocal, background NO2 dat a.

And the protocol at that time, and this
was the protocol from 2006 before the new standard
was adopted. The protocol was to use that
background concentrati on throughout the nodeling
of the NO2 inpacts fromthe project.

Well what's newin the applicant's
analysis is the use of concurrent NO2 background
data. Instead of assuming that the NO2 locally is
at its highest that was observed in 2003 to 2005
the applicant is now using the NO2 | ocal
concentrations that correspond with the nodel ed
i mpacts of NO2. So you have a closer fit of
project inpacts to include the [ocal and
concurrent ozone as well as local and concurrent
NO2 data fromthe years of neteorol ogi cal data.

Now t hat | ast step of taking the
concurrent NO2 background data is one that we at
staff have not normally needed to go to but it is
not excluded fromthe applicant's protocol. And
the applicant's protocol was witten vaguely
enough so that it could be, it could be used as

the next step in refinenment in the nodeling.
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But like | say, it is not a step that
we have needed to go to in the past. |In the past,
t hough, the standard was, as you all know, nuch
hi gher.

So | hope I am answering the question
but | guess ny bottomline is that what the
applicant has done in this final step of analysis
has been to try to create a closer fit. Meaning
by taking a | ook at the concurrent NO2 as well as
ozone that were occurring in real time or in
actual time in Frenont at the time of the nodel ed
i mpacts.

Qur position at staff is that, as
spelled out in my witten testinony, that this
step isn't necessary because the appropriate
standard to gauge this project's performance by is
the one that was in place at the tinme of filing.

HEARI NG OFFI CER GEFTER.  So | think
M. Birdsall, your testinony covers the two
notions or the two objections that we have on the
floor. The first objection fromthe County where
they disagree with your statenent that the
standard to use is the one that was in effect at
the time the AFC was found data adequate. And you

just said, basically your testinobny is consistent

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19
with that position.

And so is the applicant's according to
-- Is that correct? Applicant, is your testinony
consistent with that position as well? That you
are using the sane standard, the sane protoco
that you used at the tinme that the AFC was deened
dat a adequat e?

MS. LUCKHARDT: Yes, we believe that we
are using the protocol that has been approved and
was previously approved. W also don't disagree
with staff's position regardi ng what standards
shoul d or should not apply. But we went ahead and
did the nmodeling anyway to be sure that we had
covered all bases.

HEARI NG OFFI CER GEFTER. And t hen
M. Sarvey is objecting to both sets of testinony
because he asserts that it is not consistent with
the Order which asked both parties to consult wth
the Air Resources Board.

And what | understand both the
applicant and staff are saying is that it wasn't
necessary because the staff -- according to staff
in the paragraph it says the Air Board recomended
amendi ng the anbient standards in '07. Then you

went and tal ked about what the Air Board had said
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but it doesn't say that you actually consulted
with the Air Board. 1Is that part of the
testi nony?

M5. HOLMES: | believe you shoul d | ook
at the next paragraph

HEARI NG OFFI CER GEFTER  Ckay. | knew
there was a paragraph in here. GOkay, where it
says, Air Board has recently confirmed that no
formal guidance is avail able.

MS. HOLMES: Right.

HEARI NG OFFI CER GEFTER  Ckay. So you
did consult with the Air Board and this is what
you det erni ned.

MR, BIRDSALL: That's right,
Ms. Cefter. The PWMPD upon its release triggered a
conversation that | had with the Air Resources
Board. So | called one of the nodelers who is
easily accessible there. | had talked with him
about the NO2 standards, tal ked with himabout the
steps of nodeling that the applicant had proposed
inits original protocol. And then also the use
of the concurrent ozone and NO2.

And he confirned for ne verbally that
those steps and procedures are essentially the

same as had been available prior to 2006. And
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they continue to be available and that there is no
new, special protocol to be followed now that the
new standards are released. So | think that we
did answer that question fromthe PWVMPD

HEARI NG OFFI CER GEFTER  And then
wanted to go back also to the issue of whether
it's the legal position that staff is taking with
respect to using the standard that was in effect
at the tine the project was deenmed data adequate.
And Ms. Hol nmes has said that there is a District
rule which is consistent with that position

M5. HOLMES: Yes, if you look at the
staff comments on the PMPD there is a very brief
di scussion of the fact that the standards that
apply to this project are those that are in effect
at the tine that the project is deened conpl ete.
That's Bay Area Air Quality Managenent District
Rul e 2-1-4009.

The staff as you know, as a result of
the MOU that the Energy Conmi ssion entered into
many years ago with the Air Resources Board relies
on the local district for determ nation of the
applicability of the various rules that apply to
the project. And in this case the Bay Area has a

rule that says the standard that is in effect is
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that which is on the books at the tine that the
application was deened conplete. That's the basis
for the staff conclusion.

HEARI NG OFFI CER GEFTER  And this is at
page three of the staff conments?

M5. HOLMES: | believe it's on severa
pages. It's on page one as well.

HEARI NG OFFI CER GEFTER:  Ckay.

MR MASSEY: The nature of our
objection is that | don't believe that M.
Birdsall is the one who is actually naking that
conclusion. | believe that's Ms. Holnes. And she
is speaking through M. Birdsall and it is, in
effect, the |lawyer who is testifying.

| don't have a problemwi th your
earlier proposal that that sentence is stricken
Ms. Holnmes gets to argue that in her papers.
can argue it in mne. | don't believe it is an
appropriate conclusion because -- Wll, | am going
to nake a different |egal argunment about it. But
if that becones testinony then that's --

HEARI NG OFFI CER GEFTER: | understand
your position, M. Massey, and | tend to agree
with you. So at this point we will take the

noti on under advisenment. And the staff can argue
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their position and you can argue you position if
we are going to do briefs on this. | don't know
if we are going to actually get to the point of
doing briefs. But right now we are not going to
rule on it but |I need to be persuaded that it
needs to be part of the testinony.

M5. HOLMES: Then | would like to ask
that the Conmittee take official notice of that
District rule as well as the -- | think it's the
1979 MU between ARB, CAPCQA and the California
Ener gy Conmi ssi on.

HEARI NG OFFI CER GEFTER:  And
under stand your argument as well so we will | ook
at that.

M5. HOLMES: Yes, |'mrequesting, |'m
requesting a ruling on ny notion for judicia
noti ce.

HEARI NG OFFI CER GEFTER: Right. And
what | will do is when we do a revised PMPD we can

indicate the Conmittee's ruling on that. Unless

we get to a point where -- | really don't think we
need to brief this. | don't think we need to
spend a lot of tine briefing this. | think what |

want to do is just rule onit in the PMPD, the

Revi sed PMPD.
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So | will take judicial notice,
adm ni strative notice of the MOU and of the

District rule. And also M. Massey's concern that

it is -- rather than testinony it should be a
legal finding. | don't think that's a rea
problem whether or not. | can rule on it in the

Revi sed PMPD

M5. HOLMES: Not as long as we have
adm ni strative notice.

HEARI NG OFFI CER GEFTER  Ckay. And
M. Sarvey, with respect to your concern about
consultation with the Air Board. Do you have
further coment?

MR, SARVEY: Yes, | had a couple of
coments. One, as we found out in other
proceedi ngs, the Bay Area air quality permt is
not final until it passes through the EPA through
the PSD process. And this actual itemis being
adj udi cated right now with the EAB over Russel
City project. So | don't think it is too early
for staff to draw that concl usion

And | al so believe that this nodeling
that is being presented by the applicant, having
only five days to take a look at it with a CD

couldn't open. I'ma little bit concerned about
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it being inthe record so |I'd object to it being
in the record on that basis as well.

M5. LUCKHARDT: | guess | just have one
response to that. This project is not subject to
PSD review and so it is not going through the sane
type of evaluation and review that the Russell
Cty project is.

HEARI NG OFFI CER GEFTER  Thank you.

M. Sarvey. Wat we will do, we are going to take
your notion under advisenent as well and we will
also indicate the ruling in the Revised PWD. |
don't believe we need to brief it.

MR SARVEY: Al right, thank you.

HEARI NG OFFI CER GEFTER: \What we can do
now i s we can go to cross exam nation and you will
have the opportunity to cross exam ne the
witnesses on their testinmony. | would like to
start, however, with --

PRESI DI NG MEMBER BYRON: Ms. Gefter, if
| may interrupt all this objecting.

HEARI NG OFFI CER GEFTER  Yes.

PRESI DI NG MEMBER BYRON: We do have
counsel here from Chabot-Las Positas.

HEARI NG OFFI CER GEFTER Do you want to

i ntroduce yourself? W waited to start w thout
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your presence and we said we would introduce you
once you got here.

M5. SCHULKIND: | apol ogi ze, | was held
up in traffic. Laura Schulkind for the District
i ntervenors, Chabot-Las Positas Conmunity Col |l ege
District and Chabot Faculty Associ ation.

HEARI NG OFFI CER GEFTER.  Thank you very
much.

M5. SCHULKI ND:  Thank you very nuch.

HEARI NG OFFI CER GEFTER  And al so we
nmentioned that Chancellor Kinnanon is going to be
speaking at six o0'clock this evening.

M5. SCHULKIND: That is ny
under st andi ng, yes.

HEARI NG OFFI CER GEFTER  Thank you.

MS. SCHULKI ND: Thank you very nuch

HEARI NG OFFI CER GEFTER:  All right. |
would like to ask the intervenors if they would,
if they have cross exam nation of the Air Quality
Wi t nesses, both the applicant and staff's
witnesses. So let's start with the Gty.

MR SMTH  The City of Hayward does
not .

HEARI NG OFFI CER GEFTER: The County?

MR, MASSEY: The County does not.
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HEARI NG OFFI CER GEFTER:  Ckay.

M5. HARGLEROAD: Just briefly to
M. Birdsall.

CROSS EXAM NATI ON

MS. HARGLEROAD: Vo is the nanme, what
is the name of the nodel er who you tal ked to?

MR BIRDSALL: At the Air Resources
Board | called Tony Servin. There is a citation
innm witten testinony to his name and di vi sion
at the Air Resources Board.

MS. HARGLEROAD: Ckay.

HEARI NG OFFI CER GEFTER: Ms. Schul ki nd?

M5. SCHULKI ND:  No questi ons.

HEARI NG OFFI CER GEFTER M. Haavi k?

MR HAAVIK: | have no cross.

HEARI NG OFFI CER GEFTER  Ckay.

M. Sarvey.

MR SARVEY: Just a coupl e of
guestions. Prelimnary questions since | haven't
had a real chance to review the applicant's
testi nony.

CROSS EXAM NATI ON
BY MR SARVEY:
Q M. Darvin, you got your background

changed from 143 to 131. Was that different years
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that you utilized to come up with a different
background or could you explain that for ne.

A That m ght be a typo.

Q A typo? kay, thank you

Now your nodel ed NO2 inmpact one-hour is
157 microgranms per cubic nmeter and previously it
was 314. Now it's half of what you nodel ed
originally. Can you explain? | nean, was there
different -- Did you use different air quality
data? What brought this very |arge 100 percent
change in this nunber?

A You nean besi des dividing by two?
(Laughter) What | used to calculate that was the
Ozone Limting Method, which is incorporated into
the |1 SCST3 di spersion nodel. And as outlined in
the protocol we used, ozone liniting, hourly ozone
limting with hourly background concentrati ons.
And that produced the 153.

Q Thank you.

A You' re wel cone.

HEARI NG OFFI CER GEFTER. May we go back
for a mnute, M. Darvin. You nentioned sonething
m ght be a typo. Could you show ne where that is
in the testinony.

MR, DARVIN. Well the background shoul d
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be 143.

HEARI NG OFFI CER GEFTER: What page?

M5. LUCKHARDT: Do you recall,

M. Sarvey, where you saw that data? W're trying
to find it.

MR, SARVEY: Well, you know, | don't
have page nunbers on your testinony otherw se
could give it to you. | have it right here on ny
conput er .

MS. LUCKHARDT: Actually there are page
nunbers on the testinony. | believe you nay be
| ooki ng at the comments on the PWMPD

HEARI NG OFFI CER GEFTER: Later on,

M. Sarvey, could you point it out to ne on the
comrent s.

MR SARVEY: Sure, | wll.

HEARI NG OFFI CER GEFTER:  Because the
applicant's comments do not have page nunbers, we
noticed that. And it was difficult to | ook
t hrough the comments. So let's do that |ater and
pl ease proceed with your cross exani nation

MR, SARVEY: Those are the only
questions | had at the nonment, thank you.

HEARI NG OFFI CER GEFTER:  You are al

finished? Do you have any questions of staff?
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MR, SARVEY: | don't really have any
questions of staff. It is contradictory to the
testinony they gave during the hearing but | don't
want to -- | don't think there's any reason to
prosecute that at this point so I'Il just let it
go, thank you.

HEARI NG OFFI CER GEFTER: Ckay. Wl
one of the things, M. Sarvey, is | wanted to be
sure you had an opportunity to ask all the
guestions you wanted to on this NO2 issue since
that was the issue that you raised at the origina
hearing. And once we close the record we are
going to be closed on this topic so | really
wanted to provide you the tine and the opportunity
to cross exam ne these wtnesses now.

MR SARVEY: | think at this tine | am
done but | appreciate the opportunity, thank you

HEARI NG OFFI CER GEFTER Ckay. |'m
gl ad you could be here for this discussion

MR, SARVEY: Thank you.

HEARI NG OFFI CER GEFTER  (kay. Is
there any redirect of the wi tnesses?

And M. Sarvey, while the parties are
getting ready for their redirect could you find

that notation and | et ne know where there is a
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typo in the applicant's conments.

M5. LUCKHARDT: | think we mght take a
mnute here just to clarify this issue. |s have
M. Darvin, now that he has the table sitting in
front of himon the coments on the PMPD so that
we can clarify M. Sarvey's concerns. So if we
could take a minute we'd appreciate that.

HEARI NG OFFI CER GEFTER. Okay, let's go
off the record for a mnute.

(Wher eupon a short

di scussion was held off the

record.)

HEARI NG OFFI CER GEFTER: W are back on
the record now.

MS. LUCKHARDT: kay, we are | ooking at
applicant's coments on the PMPD. It is listed as
Air Quality Table 16 page 138. And that's where
t he background concentration of 131 appears for
the NO2 concentration. So | would ask M. Darvin
to explain why 131 is used there instead of a
background of 143.

MR. DARVIN.  The 131 represents the
concurrent, nonitored background concentration
based on the tine span that the nodel predicted

the max inmpact. So we typically take the nax
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nodel ed and then the concurrent background at that
exact same tinme and add the two up for the total
of 288. So the max background that was recorded
over the last two years was 143 but the background
at the exact tine that the nodel predicted 157 was
that 131.67.

HEARI NG OFFI CER GEFTER  Thank you.
Anyt hing el se, Ms. Luckhardt?
REDI RECT EXAM NATI ON
BY M5. LUCKHARDT:

Q | guess the only other thing I would
like to clarify. M. Darvin, is it correct to say
that your comment that you were sinply dividing by
two was nmeant in jest?

A Meant in jest, yes.

MS. LUCKHARDT: Thank you.
HEARI NG OFFI CER GEFTER: Ms. Hol nmes, do
you have any redirect?
M5. HOLMES: No additional questions.
HEARI NG OFFI CER GEFTER  Ckay.
M. Sarvey, did you have anything further on
M. Darvin's or M. Birdsall's testinony? Any
recross?
MR SARVEY: No, | just restate ny

objection to its admission. Qher than that I
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have not hi ng el se.

HEARI NG OFFI CER GEFTER:  All right. So
at this point hearing no requests for any further
testinony on the NO2 issue in Air Quality the
topic of air quality is now cl osed.

And we will nove on to the Public
Heal th issue, which was identified in the notice
of today's hearing. And that is with respect to
the new Air Resources Board draft health risk
assessment on diesel particulates in the QGakland
area. And we will ask the applicant to begin wth
your testinmony on that topic.

M5. LUCKHARDT: Ckay, we are just
changi ng wi t nesses here.

HEARI NG OFFI CER GEFTER  Yes, that's
fine. And again refer to your Exhibit 58, thank
you.

M5. LUCKHARDT: Ckay. W are recalling
David Stein who was previously sworn and
previously testified in this proceeding.

HEARI NG OFFI CER GEFTER. And the record
is now reopened for Public Health on this topic.

M5. LUCKHARDT: Ckay.

DI RECT EXAM NATI ON

BY M5. LUCKHARDT:
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Q M. Stein, can you please state your
full name and spell your last nane for the record.

A David Stein, S T-E-I-N

Q And was a statenment of your
gualifications attached to your previous
testinmony?

A Yes.

Q And are you sponsoring the Public
Heal th section of Applicant's Exhibit 58 today?

A Yes.

Q And do you have any corrections to your
testi nony?

A No, | do not.

Q And i nsofar as your testinony contains
statenments of fact are those facts correct to the
best of your know edge?

A Yes.

Q And i nsofar as your testinobny contains
statenments of opinion do they represent your best
pr of essi onal judgment?

A Yes they do.

Q And do you now adopt the public health
portion of Exhibit 58 as your sworn testinony?

A Yes.

Q And could you pl ease sumari ze your
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t esti nony.

A | would be happy to. | had an
opportunity to review the March 19, California Air
Resources draft report titled Diesel Particulate
Matter Health Ri sk Assessnent for the West Gakl and
Conmunity. That is a draft report that has not
yet been finalized.

That report is intended to evaluate the
i npacts fromdiesel particulate em ssions on the
West Qakl and comunity associated with Port Union
Pacific Railroad sources and so it is very nuch
focused -- and the local freeways. So it was very
focused specifically on diesel particulate matter.
QO her air pollutants were not considered in this
study. There was no anbient air quality data that
was collected as part that effort.

The Eastshore project would not enmit
di esel particulate matter. It is a natural gas
burning facility that is being proposed by Tierra
Energy. So other than a very snall, energency,
di esel electric generator there is no source of
di esel particulate matter fromthe proposed
Eastshore facility.

The staff and Conmittee proposed Public

Health-1 actually comes fromthe BAAQVD s
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Deterni nation of Conpliance and as a condition
that requires the applicant, the project owner, to
validate the em ssion factors that were used in
the original health risk assessnent that was
performed for the project.

There is really nothing in the ARB
study that would informthe revalidation of that
ri sk assessment once actual source test data are
col lected fromthe operational facility.

M5. LUCKHARDT: Thank you. M. Stein
is avail able for cross.

HEARI NG OFFI CER GEFTER. | am going to
ask staff to present the testinony on staff's
behalf first and then we will allow the parties to
cross examni ne the witnesses.

M5. HOLMES: The staff's Public Health
witness is Dr. Alvin Greenberg. He sponsored
testinony earlier in this proceedi ng and
under st and remai ns under oat h.

HEARI NG OFFI CER GEFTER  Yes, he was
sworn previously in this proceeding. And the
testinony is in Exhibit 211?

M5. HOLMES: Yes it is.

HEARI NG OFFI CER GEFTER.  Thank you

DI RECT EXAM NATI ON
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BY M5. HOLMES:

Q Dr. Greenberg, was a statenent of your
qualifications filed with the testinony that was
submtted earlier in this proceeding?

A Yes it was.

Q And did you prepare the Public Health
portion of Exhibit 2117

A Yes | did.

Q Do you have any corrections to your
testi nony?

A No | don't.

Q Are the facts contained in your
testinony true and correct?

A Yes they are.

Q And do the opinions contained in your
testinony reflect your best professional judgnent?

A Yes t hey do.

M5. HOLMES: Thank you. Dr. Geenberg
is avail able for cross exam nation.

HEARI NG OFFI CER GEFTER. | amgoing to
ask the Gty if you have any cross exani nation of
the w tnesses?

MR SMTH The City does not.

HEARI NG OFFI CER GEFTER.  Thank you.

Al ameda County.
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CROSS EXAM NATI ON
BY MR MASSEY:
Q Just a coupl e of questions.
Dr. Geenberg, | wanted to direct you to the |ast
sentence of the first paragraph. | have a problem
with the | ast sentence of the first paragraph of
everything, don't I? O your testinony beginning
with: "It does not specifically address." And to
that first phrase: "It does not specifically
address the inpact of those em ssions on distant
conmuni ties such as those in the City of Hayward."
You use the word specifically to nodify
address. Does the report generally address the
i mpact of emissions, or address it in any way?

A Yes it does. The report does generally
address the inpacts of em ssions fromthe port,
fromthe railyard and fromtrucks all the way up
toateninamllion isopleth, which takes in
roughly a third of the entire Bay Area.

Q Is it fair to say then that this report
that you discuss in your testinony does bear sone
rel evance to the Gty of Hayward?

A Wl | some rel evance includes a | ot of
t hi ngs.

Q Sur e.
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A But it doesn't bear any relevance, in
ny professional opinion, to the project at hand.

Q Does it bear any rel evance to
di scussions of the existing health burdens on
people in the Cty of Hayward?

A Not any nore than the -- Let ne
explain. This report does identify some sources
that contribute to the overall cancer risk
experienced due to background concentrati ons of
di esel particulate matter in the Bay Area.

Now | am sure you understand that no
anbient air nmonitoring was conducted and so this
is strictly based on di spersion nodeling and

esti mates of emission inventories. And the repor

does indeed tal k about the uncertainties that are

involved in this report.
The report was prepared in order to

investigate the inpacts on Wst Gakland. So that

39

t

is particularly relevant for West Qakland. As far

as outlying comunities, it is contributing to the

overal | background concentration of diese

particulate matter in the air and therefore the
overall risk or hazard as a result of that. So
that is the relevance to a comunity in Hayward,

Gakl and, San Franci sco, even Marin County.
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Q VWhat in the West Qakland study is new
that was not known before? What is the main
thrust of that report?

A I think the magnitude of the inpacts on
the West Qakl and community fromthe three em ssion
sources identified in the report was probably new.
| think it did cone as a surprise to sone people,

t he magni tude of that.

Certainly it didn't cone as a surprise
to the professionals that | have tal ked with that
there was sone inpact fromthose three sources.
That was the preni se behind conducting the study.
But the nmagnitude of it might have been a
surprise.

Q Coul d you speculate, and | don't know
that you can, if such a simlar study was done in
Hayward would we find sinmilar results in terns of
the order of nagnitude?

M5. HOLMES: | amgoing to object to
that question on the grounds that it calls for
specul ation.

HEARI NG OFFI CER GEFTER M. Massey.

MR MASSEY: Fair enough

HEARI NG OFFI CER GEFTER. (Okay. Are you

wi t hdrawi ng t he question?
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MR MASSEY: [I'Il withdrawit, that's
fine.

HEARI NG OFFI CER GEFTER:  Ckay.

MR MASSEY: G ven what we have | earned
fromthe West Qakl and study do you believe there
woul d be value in conducting a simlar study of
the Gty of Hayward to the kind of analysis you
performed in the Public Health section for
East shor e?

M5. HOLMES: | would like to just ask a
guestion of clarification. 1s the question, would
a study of diesel particulate enission inpacts be
useful in evaluating the inpact of em ssions from
a gas-fired power plant? 1Is that the question?

MR, MASSEY: | think the question is a
little nore broad than that. It was:

BY MR MASSEY

Q When you are evaluating the public
heal th i npacts, doing the analysis you perforned
for Eastshore. Wuld performng the kind of study
that was done in West Qakland, perforning that
kind of study in the City of Hayward, assuning
that was done. Wuld that have been of any val ue
to you in performng the anal ysis on Eastshore?

A No, it would not. | am speaking
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strictly to answer your question of a value for
assessing the inpacts of this particular power
pl ant proj ect.

Q And why is that your answer?

A As | have stated earlier, a report like
this addresses the anbi ent or existing background
cancer risk, and perhaps non-cancer hazard as
well, fromall other sources, in particular
transportation sources.

When we are conducting a CEQA anal ysis
here for a particular power plant we are | ooking
at the increment of that power plant. W
under stand that the background is above a | evel of
significance. |1t does not take a study to know
that. The Bay Area Air Quality Management
District has sufficient data. Al urban areas in
the United States are above a | evel of
significance.

So if you are | ooking to say that
sonmehow no project is viable as a result of the
background bei ng above a | evel of significance, we
ought to shut down every industry, none of us
shoul d drive a car, because all of that
contributes to a risk above the |evel of

background. So that's not what we do.
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But what we do do is look at the
increment. And in this case if you ook at the
increment the risk fromthis natural gas-fired
power plant is |ess than one percent of what this
study and the Bay Area Air District says is the
risk just fromdiesel particulates as an average
risk within the Bay Area. So we are really
| ooking at just the increment of this particular
power pl ant.

Now | did do a cunul ative i nmpact
anal ysis considering the Russell City power plant.
But keep in nmind also that every cunul ative i npact
anal ysis that | have done shows that unless you
have your sources literally a block from each
ot her or right next door to each other the plunes
don't merge to the extent that they woul d make an
insignificant risk a significant risk. So we are
| ooking at different things here.

Q VWhen you just spoke of the cunulative
analysis you did with Russell City. You |looked at
the cumul ative increnent and that cunul ative
anal ysis did not take into account the background?

A No, | just explained it does not take
into account the background.

MR, MASSEY: Thank you.
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CROSS EXAM NATI ON
BY M5. HARGLERQAD:

Q H, Dr. G eenberg.

A Hi .

Q | just have a couple of questions
concerning the study. Can you tell us where the
out si de boundary was on the study?

A | can only |l ook at the isopleth map and
the outside of the ten excess cancers and a
mllion people exposed is depicted on severa
di agrams. A cunul ative one fromall three sources
as well as individual isopleth maps from each of
the three individual em ssion inventory sources.

Q And so that ten boundary line, so to
speak, was south of the Hayward- San Mateo Bridge,
| gather? O south of the Dunbarton Bridge?

A Sout h of the Dunbarton Bridge.

Q Sout h of the Dunbarton Bridge. And it

was al so north, as far north as Vallejo.

A Yes, and as far north as Novato in
Marin County.

Q Ckay.

A And as far west nmaybe as the Farall ons.

Q And as far as the Hayward area, you

state that it is 15 mles. However, | believe
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there's always Google Earth, as we, so to speak
that may show a closer approximation of this plant
and the West Qakl and port area.

M5. HOLMES: 1Is that a question?
DR. GREENBERG |Is that question.
BY M5. HARGLERQAD:

Q You state in your testinony that it is
15 miles. So | amtrying to understand from where
you are neasuring. Because our Google Earth does
not agree with that.

A You know, | don't --

Q Where did you neasure fromto get 15
mles?

A I don't recall whether I just went and
| ooked at the map and used the ruler and the
scal e.

Q Okay. So if it was closer, such as ten
mles, there would be a ten nile differential
between the port, let's say, and the Eastshore
project. There would be a nore significant |eve
of inpact, is that correct, the closer one becones
to the port or the concentration?

M5. HOLMES: | amgoing to ask for a
question clarification. Are you asking whether --

I think you need to ask the question by providing
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a specific distance. In other words you need to
say, if it were not 15 mles. If it were 12 niles
woul d there be a difference or if there was one
mle.

M5. HARGLEROAD: Ten miles, ten miles
was the question.

DR GREENBERG Yes, the concentrations
do drop off at distance. So if you are closer or
if you are farther this study, which was based
strictly on air dispersion nodeling, wuld show a
hi gher or |ower risk.

M5. HARGLEROAD: kay. So if you are a
comunity such as San Lorenzo, which is |ocated
bet ween those two areas, you would be, so to
speak, smack in the middl e between those two
sources; is that correct?

HEARI NG OFFI CER GEFTER  Ms.

Hargl eroad, | think your Iine of questioning is
going off point. The question we had here was
whet her or not this draft risk assessnent applies
at all to the Eastshore project. So all your
hypot heticals are really not hel ping the record.

M5. HARGLEROAD: Well, | was just --

HEARI NG OFFI CER GEFTER: I f you could

ask a specific question about the testinony that
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Dr. Greenberg provided that would be nore hel pful.

M5. HARGLEROAD: | was sinply trying to
address Dr. Greenberg's testinmony because his
testinony was that it made no difference and we
were tal king about the -- He was earlier
testifying about the intensity of the
concentration and that certainly seemed to be
rel evant as far as location. His testinony is
stating that there is a 15 nile distance and that
this is a distant comunity. And in fact our
position is that this is not a distant conmmunity.

HEARI NG OFFI CER GEFTER: kay, thank
you.

M5. HARGLEROAD: Thank you.

HEARI NG OFFI CER GEFTER.  Ms. Schul ki nd,
do you have any cross exani nation?

M5. SCHULKI ND:  Not hing from ne.

HEARI NG OFFI CER GEFTER:  Ckay.
M. Haavi k?

MR HAAVI K Not hi ng.

HEARI NG OFFI CER GEFTER  And
M. Sarvey?

MR SARVEY: Nothing on this issue,
t hank you.

HEARI NG OFFI CER GEFTER:  All right. A
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guestion | have for Dr. Greenberg is whether at
the time that you did the risk assessnment for the
East shore project and you used the anbient air
quality data fromthe Air District, has that data
changed at all in ternms of the information you
| ooked at for the draft health risk assessnent for
the Port of QCakland study?

DR GREENBERG. Hearing Oficer Gefter
at the time that | wote the Prelinm nary and Fina
Staff Assessnent and conducted my own health risk
assessment | did not use any anbient air quality
data at all.

HEARI NG OFFI CER GEFTER. Okay. And
woul d you be using that if the applicant under
Public Health-1, which is the condition that you
drafted as part of your original testinony, they
need to do a health risk assessnent after the
project is up and running. Wuld the applicant
then be required to use an anbient air quality
background i n conducting that risk assessnent
under the condition?

DR. GREENBERG No

HEARI NG OFFI CER GEFTER  Ckay, that
gets down to the nub of the issue.

kay, does applicant have any redirect
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of your witness or any cross of staff's witness?

MS. LUCKHARDT: No, we do not.

HEARI NG OFFI CER GEFTER ~ Staff, do you
have any redirect?

MS. HOLMES: | have one question.

REDI RECT EXAM NATI ON

BY M5. HOLMES:

Q Dr. Greenberg, after reading the study
did you conclude that -- the draft study. Did you
conclude that the information in the study woul d
change your testinony about the overall background
risk?

A No it would not.

M5. HOLMES: Thank you.

HEARI NG OFFI CER GEFTER: |s there any
more recross. Do you have a recross question?

M5. HARGLEROAD: Just very briefly, one
guesti on.

HEARI NG OFFI CER GEFTER  Okay, you have
to recross on the question that Ms. Hol nes just
asked her witness.

MS. HARGLEROAD: | was actually going
to ask Dr. Greenberg about if he had an
opportunity to observe or to read the CARB staff

report dated May 22.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

HEARI NG OFFI CER GEFTER  That's a
totally different issue and that's not part of
this topic right now.

M5. HARGLEROAD: | understand that but
it was related to diesel.

HEARI NG OFFI CER GEFTER  Ckay, we'll
get to that later.

M5. HARGLEROAD: Thank you.

HEARI NG OFFI CER GEFTER  Ckay, thank
you. If there is no nore testinmony on this
particular topic we are going to close the record
on Public Health. Thank you Dr. Greenberg. Thank
you, M. Stein.

And then the next issue that we are
going to reopen the record on is the fire
protection question. And we asked the applicant
and the city and the staff to work together to
come up with a condition on nmitigating the
cunmul ative inpacts to the fire departnent services
as a result of the Eastshore project. W received
testinony fromthe city and | would like to start
with the city's testinobny on that.

MR SM TH: Thank you, Hearing O ficer.
| would like to call Steve Jolly at this tine.

And | do not believe M. Jolly has been sworn.
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HEARI NG OFFI CER GEFTER  And M. Jolly
needs to be sworn. He had not appeared before us
bef ore.

Wher eupon,
STEVEN JOLLY
Was duly sworn.

HEARI NG OFFI CER GEFTER  And M. Jol |y,
you need to hold the m crophone to your face and
identify yourself and your position with the city.

MR JOLLY: M nane is Steve Jolly. |
am the adm nistrative anal yst of the Hayward Fire
Depart ment .

HEARI NG OFFI CER GEFTER  Thank you

DI RECT EXAM NATI ON
BY MR SM TH:

Q Thank you, M. Jolly. |s your
decl arati on dated July 10, 2008 included as
Exhi bit 419?

A Yes it is.

MR, MASSEY: And that is Exhibit 419 in
this proceedi ng. Thank you.

BY MR SM TH:

Q Do you have any corrections to your

testimony as set forth in Exhibit 419 at this

tinme?
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A | do have one small correction. Since
preparing the declaration | have | earned that the
City did previously in Cctober subnit sonme cost
i nf ormati on.

HEARI NG OFFI CER GEFTER | couldn't
hear you, I'msorry. Wuld you say that again.
MR JOLLY: If you | ook at paragraph

six of my declaration there is a conment in there
that there is a lack of available information
Since preparing this declaration | have |earned
that we did, in fact, provide information to our
pl anni ng departnment and the planni ng depart nent
did, in fact, submt that information.
BY MR. SM TH:

Q Does that correction change the
conclusion in Exhibit 419?

A No it does not.

Q Is the testinony contained in Exhibit
419 true and correct to the best of your
know edge?

A Yes it is.

Q Do you adopt Exhibit 419 as your
testinony today?

A Wth the one clarification previously

of f er ed.
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MR SMTH  That is the end of ny
di rect.

HEARI NG OFFI CER GEFTER: Thank you. |
am going to ask the Applicant to -- Staff, you
provi ded testinmony on this or not?

M5. HOLMES: Yes we did.

HEARI NG OFFI CER GEFTER: \Well let ne
ask staff first because they provided the
testimony. kay, thank you. And that would be
again Exhibit 211. And that is Dr. Geenberg
again, correct?

MS. HOLMES: That's correct.

HEARI NG OFFI CER GEFTER: Go ahead.

M5. HOLMES: | think I will skip the
prelimnaries this tine.

DI RECT EXAM NATI ON
BY M5. HOLMES:

Q Dr. Greenberg, did you prepare the
testinony on worker safety and fire protection in
Exhi bit 21172

A Yes | did.

Q Do you have any corrections to your
testi nony?

A No | don't

Q And are the facts in the testinony true

PETERS SHORTHAND REPORTI NG CORPCRATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54
and correct?
A Yes they are.
Q And do the opinions in the testinony
represent your best professional judgment?
A Yes they do.
MS. HOLMES: Thank you.
HEARI NG OFFI CER GEFTER  Thank you,
Dr. Greenberg. That's the only testinmony that we
had on this topic but the applicant in your
coments on the PMPD had a position that you woul d
like to express.
M5. LUCKHARDT: Right. W just
i ncluded in our coments on the PMPD a revised
Worker Safety-7 condition to include that the
appl i cant woul d pay half of the cost of the
Opti com system whi ch has been confirnmed to be
150,000 here. W have no quarrel with the anmount
and included that in our conments. They are in
the comments at Wrker Safety and Fire Protection
page 211 in our conments.
HEARI NG OFFI CER GEFTER: Does anyone
have any cross exam nation of M. Jolly?
MR SARVEY: Yes, | do.
HEARI NG OFFI CER GEFTER.  Yes? (kay,

M. Sarvey.
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CROSS EXAM NATI ON
BY MR SARVEY:

Q M. Jolly, do you agree with the
$850, 000 estinmate for the Opticom system for these
two projects?

A I"'msorry, | amnot fanmliar with that.
The estimate | provided here was $149, 350.

Q And if this project was to be built,
say five years fromnow, do you think that
estimate would be a little bit higher?

A Yes | do.

Q And do you believe there should be an
escal ation cl ause attached to this to cover that
just in case five years fromnow they build this
proj ect and you don't have enough noney to
establish that Opti com systenf?

MR SMTH | would object to that
guestion as specul ative.

HEARI NG OFFI CER GEFTER: M. Sarvey?

MR SARVEY: It's their noney. |If they
want to object let them object.

HEARI NG OFFI CER GEFTER  Apparently
M. Sarvey is just trying to help the Gty nake
sure that they can afford the Opticomsystem |f

the Gty is willing to accept half of the 149, 000
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then we could wite the condition that way. What
woul d you say, M. Jolly?

MR JOLLY: Yes, that would be fine.

HEARI NG OFFI CER GEFTER. So apparent !y,
M. Sarvey, the City is not interested in an
escal ator clause in the condition

MR SARVEY: That's fine with me.

HEARI NG OFFI CER GEFTER Al l right.

MR, SARVEY: Thank you.

HEARI NG OFFI CER GEFTER.  And does t he
City then accept the applicant's offer that is in
the draft for fire protection, is it seven, Wrker
Safety Fire Protection-7?

M5. LUCKHARDT: Worker Safety-7, yes.

HEARI NG OFFI CER GEFTER  Wor ker
Saf ety- 7.

MR SMTH W think it is ultimtely
the Commission's decision as to what is a fair
share. But the 50 percent allocation does seem
like a fair share allocation

HEARI NG OFFI CER GEFTER  Thank you. So
the City is in agreenent with the staff and
applicant on that position.

And the draft, does staff have any

changes or objections to the draft that the
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appl i cant has put forth?

M5. HOLMES: Could we go off the record
for one mnute?

HEARI NG OFFI CER GEFTER  Yes, off the
record.

(Wher eupon a pause was taken

off the record.)

HEARI NG OFFI CER GEFTER. Ms. Hol nes.

M5. HOLMES: Staff would recommrend that
the condition be adopted with the nodification as
follows. 1In the verification it should read: At
| east 30 days prior to the conmmencenent of
comm ssioning the project owner shall provide CPM
with evidence of paynent, et cetera. |In other
words, we think it is nore appropriate to have it
prior to comm ssioning than to comerci al
operati on.

HEARI NG OFFI CER GEFTER  Applicant, do
you agree with that?

M5. LUCKHARDT: That's fine.

HEARI NG OFFI CER GEFTER.  Okay great.
So the applicant's proposed Wrker Safety-7
condition, which is found in the applicant's
comrents on the PMPD under Worker Safety and Fire

Protection, page 211, is acceptable to the
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parties.

And where it says, the project owner
shal | provide half of the cost up to 75,000. Is
that acceptable to the Gty?

MR SMTH It is.

HEARI NG OFFI CER GEFTER  Ckay. Al
right, thank you. | think we are going to close
right nowon fire protection. Wrker Safety/Fire
protection is closed on that topic.

| also want to tal k about the exhibits
that were provided for this particular evidentiary
hearing. | know there is an objection.

M. Sarvey objected to the submission of the air
quality testinmony, both applicant and staff's, and
we are taking that under adviserment. We will
address it in the Revised PMPD

At this point | amgoing to accept al
of the Exhibits, the witten testinony of the
parties, Exhibit 58, Exhibit 211 and Exhibit 419.

MR. MASSEY: The County al so had an
obj ecti on.

HEARI NG OFFI CER GEFTER. |'msorry, and
the County's objection. Thank you for reni nding
me. Wth respect to the | anguage in the staff's

air quality testinony about the standard that was
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in existence at the time that the project was
found data adequate would still be in effect at
this point intine before it is certified. And I
under stand your concern was that it was a | egal
argunent in the middle of the testinmony. And we
will also address that in the Revised PMPD.

But in the neantinme we are going to
accept all of the testinobny. | can strike it as
part of the ruling in the Revised PWPD if we
decide to do that.

MS. HOLMES: Hearing Oficer Gefter, |
believe staff agreed to wi thdraw that one sentence
in his testinony if administrative notice of the
ARB, CEC, CAPCOA MOU as well as the district rule
was granted.

HEARI NG OFFI CER GEFTER | didn't
realize you were actually wthdrawi ng the | anguage
because | said | would take admi nistrative notice
of those --

M5. HOLMES: Once adninistrative notice
was granted, yes.

HEARI NG OFFI CER GEFTER.  Ckay, you wil |
withdraw. So M. Massey, they are withdraw ng
that |anguage fromthe testimny. And then we

will address the adm nistrative notice of the MOU
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and of the district rule in the Revised PVWPD

MR MASSEY: It's just been brought to
ny attention that that same statement is made
again in the final sentence of the testinony so it
shoul d be --

M5. STERN:  You'll find it in two
pl aces.

M5. HOLMES: That's fine.

MR MASSEY: Strike it there as well?
kay, thank you.

HEARI NG OFFI CER GEFTER  Ckay, we'll do
t hat .

MR MASSEY: Thank you.

HEARI NG OFFI CER GEFTER:  Thank you very
much. Thanks for the clarification

The Suppl emental Evidentiary Hearing is
now cl osed. The record is now closed. The
testinony will be discussed in the Revised PVWPD
and our rulings will also be discussed in the
Revi sed PMPD.

We are going to now nove on to the
coment di scussion. The parties filed coments on
the PWPD. | want to go through those coments
with everyone. It will be nore |like a workshop.

We are not going to be taking testinony during
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this period of tine.

So what | would like to do is actually
take a recess for five mnutes. Let everyone take
a break and then we'll come back and discuss the
comrents. Of the record.

(Whereupon a recess was

taken off the record.)

--000- -
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COWM TTEE WORKSHOP

HEARI NG OFFI CER GEFTER: \While we were
in recess the parties indicated that they are
ready to go forward to discuss the applicant's
notion to reopen the record to conduct anot her
fly-over test so we are going to focus on that
ri ght now, that issue.

The applicant filed a notion to reopen
the record to conduct another fly-over test. And
I would like the applicant to explain that to us
at this point. Then | will ask the parties to
present oral argument on your positions regarding
this proposal. And then we will also give people
an opportunity, the parties an opportunity to file
witten argunment, witten briefs on that by July
28. And we will discuss that time line as well.

So we will start with the applicant.

M5. LUCKHARDT: Ckay. Frankly we were
quite shocked and surprised to find the short
shrift, frankly, one paragraph given to the
overflight that we conducted. The overflight
presents the only actual evidence of potential
impacts to aircraft frominternal conbustion
engi nes. And we are tal king about interna

conbustion engines for this project, we are not
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tal ki ng about gas turbines.

We believe that this overflight and the
overflight evidence that we presented initially is
the only information that gives actual, factua
data on the potential inpacts to an aircraft going
over an internal conbustion engine project. This
is factual data, not modeling. Not guesswork but
actual information.

We understand that the Conmittee
poi nted out concerns they had about the nodeling,
the overflight that was done initially by
East shore since it was done in the winter and
there were other conditions that the Committee
found were lacking in the initial overflight.

We believe that it is necessary for
this Conmittee to have real information about what
the real inpacts nmight be to an aircraft
overflying an internal conmbustion engine.

W stand behind the analysis that was
done at Berrick during the winter. W believe
that that clearly shows that there is not an
impact and will not be an inpact to aircraft
overflying an internal conbustion engine facility
like is proposed at Eastshore. Nonetheless the

applicant is willing to conduct a second test
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during the sunmer to address the questions and
concerns expressed by the Committee regarding the
initial overflight.

We believe that this is necessary for
this Commttee to truly understand the potenti al
i mpacts or lack thereof to aircraft flying over
i nternal conbustion engine projects. Therefore we
feel it is extrenely inportant that this Committee
consider this information.

There has been a | ot of speculation and
attenpts at nodeling the inpacts from projects
such as these. And we believe that that is
actual ly i nadequate and that you need actua
information to nmake a good, clear decision on this
project. Thank you.

HEARI NG OFFI CER GEFTER  Staff, would
you like to respond to the applicant's notion to
reopen the record?

M5. HOLMES: Thank you. Staff opposes
the applicant's notion to reopen the record in
order to performadditional overflight tests. In
the first place, even if the applicant's revised
tests were to alleviate sone of the concerns about
the hazards created by the project's thernal

pl umes, we note that the PMPD would still need to
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consi der whether or not an override is
appropriate.

The PMPD included a finding that the
project is not consistent with the City's genera
pl an policies for reasons that are unrelated to
the issue of aviation safety. Therefore, a
concl usi on based on new evi dence that the
project's thermal plunmes do not create an
unaccept abl e hazard or risk doesn't obviate the
need for an override determnination

Second and nore inportantly, the
applicant's proposed test cannot, in fact,
alleviate legitimte concerns about the project's
i mpacts on aviation safety. Both the PMPD and the
staff testinmony based its conclusions on nodeling
and the reconmendations of three agencies, the
FAA, Caltrans and the Al anmeda County Airport Land
Use Commission. Unless the test is conducted in
such a manner as to address the concerns of those
agencies the results should not and cannot affect
t he concl usi ons of the PMPD

Staff agrees that enpirical data could
ultimately be very valuable in refining the
anal ysis of thermal plune effects. But to be

useful that data needs to be collected as part of
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a protocol whose design is carefully considered
and coordinated in conjunction with federal and
state agenci es responsible for aviation safety.
The data al so needs to be reviewed by those
agenci es and those agenci es need to be provided
with an opportunity to reach independent
concl usi ons about what the data show

If the test would be conducted in this
manner its results could, in theory, affect the
concl usions that could be reached for this
project. However, the applicant doesn't propose
to conduct a test that nmeets these criteria.
Therefore, staff does not believe that the
applicant's test will make any difference in the
Commi ssion's conclusions. W recomend that the
Conmittee deny the applicant's notion

HEARI NG OFFI CER GEFTER  Thank you,
Ms. Hol mes.

Does the City have any response to the
notion to reopen?

MR SM TH: Yes, thank you, Hearing
Oficer. W first would like to concur with the
staff's argunment, we agree on all points.

There are two reasons we believe that

the noti on should be denied. First of all, as

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67
staff said, there are independent grounds to
uphol d the decision and to conclude that an
override in this case is inappropriate.

The PWVPD concl udes that even if the
EEC s thernmal plunmes are unlikely to pose a hazard
to aircraft the nere presence of the power plant
creates a safety hazard related to increasing the
conpl exity of the air space around the Hayward
Executive Airport.

Inits Cctober 9, 2007 letter the FAA
concl uded that siting the RCEC and EEC i n such
close proximty within the confines of a Category
B Visual Flight Rules Airport Traffic Pattern
woul d make the proposed see-and-avoid mtigation
nmeasure inpractical. Quoting:

"The pilots would be

required to divert their

attention fromthe traffic

pattern and safe operation of the

aircraft to acquire visual siting

of both facilities on the ground,

then maneuver the aircraft

around. The mtigation will be

unr easonabl e and in sonme cases

unat t ai nabl e. "
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That's from Exhi bit nunber 204 of this proceeding.

Caltrans concurred with that
conclusion, stating in its Novenber 1, 2007 letter
that the |l ocation of the EEC woul d, quote

"Only further restrict a

pilot's ability to maneuver an

aircraft while flying to and from

the airport. Aircraft pilots

shoul d not be subject to avoid

flying in areas while configuring

an aircraft for landing at or

departing the airport."

And that's a quote from Exhibit number 203 of this
pr oceedi ng.

Thi s concl usi on woul dn't necessarily be
altered by a new study because air traffic should
still be in conpliance with the FAA recomendati on
not to fly over vertical plunes of at |east 1,000
feet -- without at |east 1,000 feet clearance.

And as staff noted, that's not achievable at the
Hayward Airport and it would not support an
override decision in this case because of the
separate, cumul ative inpact identified.

The second reason we think the notion

shoul d be denied, the City of Hayward thinks the
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noti on shoul d be denied, is that the Presiding
Menber has discretion to weigh evidence in favor
of denial, even if the flaws of the Berrick fly-
over are corrected here.

Even if the new fly-over test shows al
of the things the applicant claims it will inits
notion, such a result does not dictate that the
decision be different here. The Committee has
di scretion to wei gh the evidence.

Here you have the staff's nodeling,
whi ch has been endorsed by the FAA and Cal trans,
whi ch are the only agencies here with aviation
expertise, as well as the Gty of Hayward, the
County of Al anmeda and the Airport Land Use
Commi ssi on

It is within the Conmittee's discretion
to weigh that evidence against any tests subnitted
by the applicant, including a new test, and erring
on the side of public safety, accept the staff's
concl usions that the nodeling is the appropriate
way here to deternine whether there is a public
heal th and safety inpact.

Wth that we woul d request that the
Commi ssion deny the notion to reopen the

evidentiary record.
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HEARI NG OFFI CER GEFTER  Thank you.

Al ameda County, do you have a response to the
nmotion to reopen?

MR. MASSEY: Yes we do. Again,
concurring with the staff's conmments as well as
the comments fromthe Cty of Hayward. 1'lIl try
not to be too repetitive.

There are basically three reasons why
this nmotion should be denied. First, it is
untimely and there is no acconpanyi ng show ng of
good cause.

Second, the proposed evidence is
nei t her new nor nateri al

And third, the proposed overflight test
contains the exact, sane flaws as the Berrick
test.

As to untinmeliness and the no show ng
of good cause. |If you recall, back in the
Decenber 20, 2007 Notice of the Continued
Evidentiary Dates this Comrittee set a Decenber 7
cutoff for the submission of witten testinony and
i ndicated that no additional testinony woul d be
accepted unless ordered by the Committee, absent a
showi ng of good cause.

Now | will adnit that good cause was
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not defined in that order. But | believe
el sewhere in the Energy Commi ssion's regul ations,
in particular Section 1754(b). There is a
definition of good cause as to whether the
proposed evidence is new or material to the
deci si on.

If you recall, back on January 11, 2008
the County conplied with that rule when we
subm tted the Decenber draft of the Airport Land
Use Commission Plan for the Hayward Airport. W
denmonstrated that that evidence was both new and
materi al because it had just been rel eased and the
new restrictions on power plants in that plan made
it material to the ultimate decision

You will notice that the Eastshore
noti on makes no nention of good cause.

East shore has the burden of proof. The
fact that this proposed decision did not go their
way, and they did not nmeet their burden of proof,
is not a basis for reopening this record so they
can subnit nore evidence to try to neet their
burden of proof.

Moreover, this naterial, it's not new
They have flown a helicopter over the Berrick

plant. Now they want to fly additional fixed w ng
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craft. Potentially over Berrick, potentially over
this power plant in Col orado.

They coul d have done this back in
Novermber when they did the initial test. Maybe
they would not have had this problemif they had
i ncl uded Energy Conmi ssion staff, any of the
intervenors, the FAA, the Airport Land Use
Comm ssion or Caltrans as part of that test.
Maybe sonme of the flaws in that test could have
been pointed out. But they chose to go it al one.
It is their burden of proof and they have to live

with the consequences.

Second of all, this is not material to
the decision. | won't go into great depth on
this. | think staff and the City of Hayward

addressed that.

But | think the two big points are that
| believe that the applicant is trying to conflate
the two separate findings related to aviation
The first was that thermal plunes thensel ves pose
a threat to aviation. The second was that the
power plant would constrict the Hayward airspace.
There's no way that an additional overflight test
can alleviate the problens with the constriction

to the airspace
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In particular because the FAA indicated
during the evidentiary hearing that they were not
going to alter the airspace, no matter what
anybody el se wanted to do. And indeed in their
noti on the applicant concedes that it is not |ega
to fly planes bel ow 500 feet over the power plant.
And yet the record clearly reflects that planes
can and do fly bel ow 500 feet over the proposed
site for the Eastshore plant.

Finally, the proposed fly-over at
either Berrick or this Colorado plant have nany of
the same problens that made this Comittee unable
to accept the Berrick overflight test as a basis
for approving the proposed project.

First, there is the probl em of
di fferent geography and different altitude and the
Col orado plant seens to make this probl em worse.
Utimtely what the applicant is trying to do is
they are trying to overcone the fact that the
nodel i ng that was accepted by the Conmittee as
bei ng nore accurate doesn't -- seens to indicate
that the thernmal plunes pose a threat.

So they want to do practical testing as
a way of overcomi ng the problens with that

nodeling. But to do that they really need to have
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an identical plant. Because when you start going
out to different plants that exist at different
altitudes with different air densities and
different conditions you start to have to
extrapol ate out and you start to have to adjust
the nunbers that you are getting fromthese
overflight tests as to what would be present at
East shore

And when you start doing that it
becones theoretical. It is no |onger practical
So then it comes again back to the theoretica
nodel i ng, which is a better way for us to consider
all of the possibilities of inpacts fromthe
thermal plunes, as opposed to a few overflights at
pl ants that are not necessarily the sanme stack
configurations or other conditions on the ground.
In fact, we know that they are not.

And | would also Iike to point out, and
| amnot sure this was intentional or not, but
there are two nmentions in the notion of -- for
instance in the first sentence, that Eastshore
wants to submit suppl emental evidence, including
an additional fly-over test. And we weren't sure
that that neant that they were going to be

submitting an additional fly-over test and other
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ki nds of information or nmultiple fly-over tests.

If this notion is ultimately granted,
and we strongly urge the Conmttee not to do so,
we woul d ask that the Order specifically restrict
what they are able to subnmit and not | ook at this
as an open-ended opportunity to submit all sorts
of evidence. So with that |'d conclude and
strongly urge this Committee to deny this notion
Thank you.

HEARI NG OFFI CER GEFTER  Thank you,

M. Massey. Ms. Hargleroad, Goup Petitioners.

M5. HARGLEROAD: Thank you. Yes, we
conpl etely concur with the earlier observations
and arguments, including staff's, opposing this.
And we certainly agree that this isolated,
practical incident proposed by the applicant does
not address the violation of state and federa
[ aw, which we have briefed already.

Additionally we would like to object to
the proposal as vague and anbi guous because it
fails to identify what fixed wing aircraft the
applicant is proposing to use, since we know
there's all different kinds of fixed w ng
aircraft. And there's a lot of different types of

aircraft that are parked at the Hayward Airport.
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Additionally there's a lot of different types of
aircraft that fly and utilize the Hayward Airport,
as exenplified by the evidence establishing
there's something Iike 147,000 flights a year into
the Hayward Airport.

And we certainly also agree that it is
not material to this decision or the standards
that the Cormittee has to apply in order to cone
to a decision. And in that regard | understand we
wi Il have the opportunity to submit briefs.

And | do have some of the law, | think
Al't hough we understand there's nore federal |aw
concerning prohibitions on flying over power
pl ants, which below 500 feet, as far as submitting
a declaration or anything el se. Because we do
have experts that we'd |like to be able to address
if, in fact, the applicant submits those
decl arations. But | haven't seen any declarations
fromthe applicant, even in support of this
notion. So in that regard, really, there is no
foundation for it either.

W are reserving our right to present
any evidence. But we don't have any evidence
before us so that makes it somewhat difficult to

respond.
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HEARI NG OFFI CER GEFTER  Thank you,

Ms. Har gl er oad.

M5. HARGLEROAD: Thank you.

HEARI NG OFFI CER GEFTER  Ms. Schul ki nd
for the Chabot College District.

MS. SCHULKI ND: Thank you, just
briefly. | support the argunents of both the
staff and intervenors to oppose this. W strongly
oppose it.

| would just say that the comunity
needs closure and wants closure on this nmatter
And that if good cause was not being happy with
the result and wanting to add additional evidence,
this Comm ssion would find it very difficult to
cl ose any of its hearings.

So for both this matter and for
judicial econony generally we would strongly urge
the Commi ssion to deny the notion.

HEARI NG OFFI CER GEFTER  Thank you.

MS. LUCKHARDT: Are you going to take
coment fromthe other intervenors as well?

HEARI NG OFFI CER GEFTER  |I'm sorry,

M. Haavik. | believe you have a conment you
mentioned earlier today, thank you.

MR HAAVIK: | do. | normally have a
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| ot of comments.

HEARI NG OFFI CER GEFTER  Yes, go ahead.

MR HAAVI K:  But thank you. And thank
you, Ms. Luckhardt, for rem nding the Conmittee.

HEARI NG OFFI CER GEFTER  Yes, thank
you.

MR HAAVIK:  And |'msure M. Sarvey
may want to say sonething afterwards

As nmuch as | agree with the staff as
well as the intervenors | certainly would, in ny
own m nd, being one that visited Berrick and have
gone through and | ooked at the Colorado facility.

I would just like to see, just in my own nind
that this would finally put the last bit of
information to rest to where the Commttee coul d
do its due diligence and really take care of a
correct decision.

But | amfrankly tired of the fact that
we have gone on way too long with this nmatter
Unfortunately | believe that the applicant has had
sufficient tinme to do this. Like one of the
i ntervenors said, they could have got sone of us
involved in going to Berrick and nmaybe bei ng
i nvolved in that.

But | seemto renenber over the |ast
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several nmonths that we have certainly had
correspondence fromthe applicant saying, this is
not timely. Please, M. Byron, take care of this
deci sion quickly. W need sonme conclusion to
this.

Well, seeing as | was the first
intervenor involved in this particular matter,
seeing as | live 1100 feet fromthe proposed site,
and seeing as | live with it every day, | want
this thing to cone to a conclusion, M. Byron

And | wanted to congratul ate both
M. Byron, Ms. GCefter, for her due diligence as
wel |l as the very, very accurate report | think you
provi ded, as well as the decision, the Proposed
Deci sion that you provided. | believe it was
accurate, well witten, and | think we need to
proceed in a very timely manner.

Again, | remenber those scat hing
letters that both Ms. Luckhardt and M. Trewtt
put together saying, let's get this over wth.
Well, | amalso agreeing with themtoo, let's get
this over with. Thank you.

HEARI NG OFFI CER GEFTER  Thank you
M. Haavik. M. Sarvey, do you have any response

to the notion to reopen
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MR, SARVEY: Yes, | want to object to
the notion to reopen. You know, the CECis pretty
busy. Hearing and staff tinme is real precious,
you know. And there are a lot of projects out
there awaiting certification that are being
processed now but they are al so being del ayed
because the staff just doesn't have enough tinme to
cover all the aspects of all these different
proj ects.

So, you know, the CEC needs to
concentrate on the projects that really have a
significant chance of being certified and then
al so being built, nost inportantly. The state
does need energy.

What made this project viable to ne,
and worth the Conmission's tine, was that Tierra
had a PPA with PGE, they had a power purchase
agreenment. So if this thing was certified this
project woul d have been built, | believe.

Well on May 16, 2008 Eastshore Energy
notified PGE they were electing to terninate
their power purchase agreement. Wthout a power
purchase agreenent this project nost |ikely won't
be built, whether you turn around and certify it

or not.
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And |'ve got the testinony here that
was provided by PGE to the CPUC on Friday stating
exactly that, that they no | onger have a power
purchase agreenment. So if you would like that for
the record or anybody would like a copy of it |
have it right here. Thank you.

HEARI NG OFFI CER GEFTER  Thank you,

M. Sarvey. Ms. Luckhardt, would you like to
respond to the coments you have heard so far?

M5. LUCKHARDT: Yes, | would Ilike that
opportunity.

And | do understand, we do understand
how some fol ks here would |i ke to have cl osure.
The interest that Eastshore has in continuing with
the project and with additional analysis is to get
at the truth. To really understand whether there
is an inpact here or not.

I n going through the coments that were
made by sone of the parties, starting with staff's
conment about the general plan policies. | find
that very interesting since actually the staff
agreed with applicant's position that the project
is actually consistent with the general plan but
for the aviation issue. And so | find it

interesting that at this point they are saying
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that the project should not go forward and do a
test, when in fact they found the project to be
consistent with the general plan

And we actually have several conments
on that very issue that we will give you. W can
ei ther give you now or during the comrent period
on the PMPD. But we really feel that the reliance
upon the deference, due deference given to a
city's determ nation when a city has conme out and
clearly indicated and advocated a position against
this project is really extremely poor public
policy.

For this Commission that is supposed to
be an objective entity view ng power plants. For
it torely upon a city that has taken a position
against a project and provide it with due
def erence on | and use decisions sinply allows any
city on any power project the opportunity to
create issues, create problenms with conformty
with LORS.

In this instance we are tal king about a
general plan that was adopted five years ago that
tal ks about a potential business and technol ogy
sector soneday in the future will be adopted

sonmewhere within the industrial sector. Although
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that has never been adopted or identified in any
specific location. Therefore we believe that the
Committee's finding inthis areais clearly in
error and we believe it actually is very poor
public policy.

And so we don't believe that that's a
reason that we should not go forward with this
test. And we have argunments in our conmments to
the PMPD on this effect. And just because the
Committee has found it in the PWPD does not mnean
that the Conmittee will retain that position in a
Revi sed PMPD that is provided to the ful
Comm ssion for review or acceptance and a vote.

The second issue is, the second issue
brought up by staff was a concern that others, it
m ght not refute the concerns of other agencies.
The whol e point of this test is to create a
protocol and send it out for review and coment so
that we can receive the comments of Conmi ssion
staff. So that the other parties can provide
their comments.

We had insufficient time when we were
conducting the Berrick test to get coments from
other parties. And as you can well inmgine, it's

very unwieldy to try and get coments fromthis

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84
many parties in a short period of tine. That's
why we have asked for having until Septenber to
conduct the test. Those comrents will include
and we will solicit, the input of FAA and Caltrans
Aeronautics to get their additional comments and
concerns. And that is actually part of what we
propose to do on this project.

There were concerns expressed by the
Cty about maintaining a problemw th seeing and
avoi ding the power plant. |[|f the power plant
truly does not have an inpact on aircraft they
have nothing to worry about. They do not need to
see and avoid this plant. That is the whole
point. This is an internal conbustion engine
project, it is not a gas turbine. W believe that
the inpacts fromthis project are so low that it
is not a hazard to aviation and there is no need
to see and avoid this project.

There was a conment about, well you
have wei ghed the evidence and you have deci ded
that the nodeling is better than actual evidence.
That to nme is actually kind of confounding,
especi al |y when the evidence that we are tal king
about is nmodeling evidence.

You indicated in your Presiding
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Menber's Proposed Deci sion that applicant did not
conduct any nodel ing anal ysis of this project and
that is patently incorrect. That was filed with
our pre-filed testinmony. And it bothers us to a
great extent that you did not only not acknow edge
that testinmony but said we didn't even file it.
That gives us great concern on a critical issue of
this merit for this case. And so we find that to
be of great concern

And we al so are extrenely concerned
that you would rely upon a nodeling anal ysis that

we believe is patently false. But if you even

accept it. If you even accept staff's nodeling as
it is, it's only half done. 1It's not even
conplete. |If you want to do the conplete analysis

you have to do the conpl ete Katestone anal ysis of
both sides. Not just the cal mcase but the ful
anal ysis, including the weather data.

We did not conduct that analysis
because our nodeling analysis of the cal mcase
showed the inpacts were below the screening
threshold. Therefore we did not need to go on and
continue that nodeling analysis. But if you are
going to and intend to rely upon the nodeling

anal ysis conducted by staff you should at |east
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insist that they do a conplete nodeling anal ysis
and not just do half of the nodeling that is
required.

On that scale | found it very troubling
that within the PMPD you said that FAA had agreed
with staff's nodeling analysis and the citations
go back to staff's citations of the Australian
circular that tal ks about how they address
nodel i ng.

And within that circular it
specifically states that you cannot rely on the
cal m case alone but you must rely upon the entire
full analysis, including all the weather data,
because the cal mcase occurs so rarely out in the
field. And so if you are going to cite to FAA's
acceptance of the Australian circular you nust
i nsi st upon staff following the full requirenents
of the Australian nmethodol ogy.

The County clains that this is untinely
and that we have not provided a good cause for
such an analysis. Wen we conducted this analysis
we conducted it in the winter. The Committee has
indicated that there is a great concern over the
radi ator fans. W do not believe the radiator

fans will be of any concern.
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Nonet hel ess, in order to conduct a test
to have full load on the machi nes and provide the
amount of rel ease of the excess tenperature from
the radi ator fans we need to have summer
tenmperatures, therefore it must be conducted now.
It is not sonmething that could have been conducted
during the winter. Even with full load on all the
turbi nes we would not have full |oad on the
radiator fans on a cold day. So it was inpossible
to conduct this during the wnter

It's just a little frustrating in sone
i nstances to have conments about the | ateness of
applicant's efforts when in fact when we started
this proceeding this issue was not identified in
staff's Issues ldentification Report. It was not
rai sed by staff for nonths after the application
was deenmed conpl ete.

Okay. There were comrents about we
must have an identical plant. And the nodeling is
actually a better way of determ ning the potenti al
i mpacts fromthis project. W find this extrenely
difficult to understand and difficult to truly
grasp. That one woul d say that a nodeling inpact,
a theoretical nodel, would be a better way of

determ ning i nmpacts than actually going out and
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seei ng what the real inpacts are
This is just astounding to us. And in

fact it was one of the big concerns that was

expressed by FAA about their own report. It was
that well, this is all just theoretical. This is
just based on pilot reports. It is not based on
any actual evidence. |In this case we are talking

about getting the actual evidence.

And | think what we are really talking
about is whether you really want to know the
truth. Do you really want to know whether this
project will inmpact aircraft or not? O is it
just sinmply a hand waving, a nodel, an
approxi mati on sufficient for you? A nodel that in
fact is only half done.

There were some concerns expressed by
Ms. Hargl eroad about what plane are you going to
use. There are actually specially equi pped pl anes
that have instrunents in themthat are very, very
sensitive instruments that can neasure this type
of inpact. It is not going to be what Gary
Cat hey, | believe, had to do when he overflew
Sutter, which | would like to remnd you is a gas
turbine plant. But where they had to put a penci

on a desk to determ ne what the inpact or whether
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they hit any turbulence. This would be neasured
by instruments.

And then there was a comment about,
well, if sonebody is not happy with the result
then they can cone back and attenpt to reopen the
record. W are not tal king about whether we are
happy or not happy with the result. W are
tal ki ng about whet her you want to know whet her
there really are inpacts here or not and whet her
there really are inpacts over an | C engine. W
bel i eve there are not and we believe that we can
prove that to you.

And then the last issue that was raised
by M. Sarvey about the power purchase agreenent.
That's right. W begged and pl eaded to get a
deci si on out of you before those decisions had to
be made. Before millions of dollars were at stake
in agreeing to a power purchase agreement wth
PG&E.

And we find it extremely troubling that
P&E, who woul d never stand up in this proceeding
and say that this project was needed or necessary
to support the |oad, has now turned around and
filed an application to purchase the Tesla power

pl ant because there is such a need for energy in
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the P&E system by 2012.

We find that to be incredibly, you
know, doubl e-sided on behal f of PGE to say those
things. To make that claimin its filing with the
PUC that the power is absolutely necessary, it's
needed. That they are not going to nake their
pl anni ng reserve margi ns or their planning reserve
margins are insufficient. Therefore they nust
i medi ately receive approval to purchase and build
the Tesla power plant. When in this proceeding
they woul d never stand up, not once, and say that
this power was necessary. W find that incredibly
frustrating

But just because the PPA is no |onger
valid does not nmean that this project is not stil
an inportant or could be an inmportant asset to the
PGEE system

The project has been re-bid. Since
P&E picked it once there is definitely an
opportunity that they m ght select it again. And
just like the Tesla power plant, which your
Comm ssion spent many hours siting and permitting,
has now becone an incredibly val uable asset to
PG&E.

Just because a project is permtted and
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not built inmediately does not nake it an asset
that is not inportant to California and the
electric systemin the future. The fact that that
project is sitting out there with an Energy
Conmi ssion license is giving PGE an opportunity
to get energy on-line at a nuch faster rate than
it would otherw se conme on-line.

So that | don't believe is a reason to
deny this project or deny this project an
opportunity to present additional evidence to you

PRESI DI NG MEMBER BYRON: Thank you al
for these arguments. | think | have a couple of
questions for the applicant with regard to the
notion. You indicate in the notion that the
second fly-over test will address all of the
Conmittee's concerns and you go on to list eight
concerns associated with the Conmttee. So
guess ny question to the applicant is, will indeed
this test address all eight of these concerns and
are these all of the Conmittee's concerns?

M5. LUCKHARDT: We believe that it
will. W believe that it will address all the
concerns that have been expressed by the
Conmi tt ee.

PRESI DI NG MEMBER BYRON:  And it is your
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under st andi ng - -

M5. LUCKHARDT: But the purpose of the
protocol is to get the coments from ot her
entities to make sure that we do. To nake sure if
there are additional concerns from Conmi ssion
staff, fromFAA, fromthe other parties, that
those concerns be taken into consideration. And
that as much as possible that we address as nany
concerns as we can.

PRESI DI NG MEMBER BYRON:  And | think
Ms. Luckhardt, you have al ready addressed sone of
ny, some aspects of the second question about
conducting the test earlier. Ws there anything
prohi biting you from goi ng ahead and conducti ng
these tests at any tinme?

MS. LUCKHARDT: Well one of the
specific concerns that was stated in the PVMPD was
that the radiator fans were not operating at a
very high level. And that is based on the fact
that it was cold that day. So what we need is a
hot day in order to conduct the test. So it is
not possible to conduct that test in the winter
which is when we were focusing on it last tine.
We were coning into the hearings. W need hot

sumer days. That's why we are |looking at it now
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And we al so did not have the Staff
Assessment until late in the summrer which
identified these i ssues. The PSA actually
identified slightly different issues and the FSA
identified still different issues. They changed
fromthe PSAto the FSA. W were trying to
respond to staff as their concerns on the project
changed.

PRESI DI NG MEMBER BYRON: The notion
al so indicates that you plan to subnit
suppl enent al evi dence including an additional fly-
over test. So | take it fromthat that we are
just not looking at test results here. You will
be using this as an opportunity to introduce a | ot
of additional evidence?

MS. LUCKHARDT: What we are tal king
about is introducing the -- we would introduce the
protocol, the test results, the coments of other
parties and any response to that and any agency
response to the test itself is what we were
| ooking at. W are not tal ki ng about a genera
reopeni ng of the whol e issue.

PRESI DI NG MEMBER BYRON:  And M. Sarvey
had indicated in the filing that he brought up

just a noment ago, which | was not aware of, that

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94
the power purchase agreenent had been term nated
on May 18. Is that correct?

MS. LUCKHARDT: That is correct. And
that's why we appeared and tried to get the PMPD
out earlier.

PRESI DI NG MEMBER BYRON: And were you
given a reason for why it was terninated?

MS. LUCKHARDT: There are certain
paynments that are due or commtnents that becone a
responsibility of the developer if they do not go
forward as of certain dates. They had to
identify, they had to tell PG&E whether they were
going forward on that day or not.

If they did not -- If they indicated
that they were going forward and this Conmittee
deni ed the application, which you have proposed to
do in the PWD, they woul d be out nmillions of
dollars in potential damages to PGRE to purchase
repl acenent power.

They had to nmake a hard deci sion
wi t hout knowi ng which way this Conmittee was going
to cone down and ultinately the Conmi ssion. G ven
the way the PMPD canme down | can't say that their
decision was in error in that instance. There are

hard dates and hard decisions that have to be nade
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by applicants with projects with PPAs. Yes, that
was 18 nonths into siting of this project.

PRESI DI NG VEMBER BYRON:  |'m sorry,
pl ease repeat that.

MS. LUCKHARDT: That was 18 nont hs
after the project was deened data adequate.

PRESI DI NG MEMBER BYRON: | think that's
all the questions | have, thank you.

HEARI NG OFFI CER GEFTER | have a
guestion for the applicant regarding the project
obj ectives. Because when there was a PPA with
P&E the project objective was to interconnect at
the Eastshore substation. And now that there is
no | onger a PPA, which was the reason for that
i nsi stence on interconnecting at the Eastshore
substation, my question is, whether that objective
is no longer in effect and that the project can
i nterconnect at other substations.

M5. LUCKHARDT: It would still be a
proj ect objective fromthe Eastshore standpoint.
The reason is that the Eastshore substation is in
such a location that there aren't a |lot of system
upgrades that are required.

And al t hough you nentioned in your

Proposed Deci sion that those upgrades are the
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responsibility of the applicant, actually that is
incorrect. They are ultimately repaid by
ratepayers. So the fact that it does not have
| arge upgrades is a significant benefit to the
project |ocation.

It also points to the value of the
certificate fromthe Conmi ssion. |f we have to
nove this project then there is no value to the
existing effort.

HEARI NG OFFI CER GEFTER I n the
Al ternatives analysis there was di scussi on of
i nterconnecting at the Newark substation. |Is the
applicant aware of whether or not upgrades would
be required at that point for interconnection?

M5. LUCKHARDT: In order to determ ne
that we would need to conduct a system i npact
study. Qur other general sense on this is if
there aren't any significant environnental inpacts
there is no need to evaluate an alternative.

And the queue position alone at this
point in tinme with the problens, which is also
highlighted in P&GE' s filing on Tesla. But the
| SO queue is currently undergoing significant
change. Based upon that, applying for a new queue

position puts a project two, three, four, five,
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six years out just in order to get an
i nt erconnecti on queue.
HEARI NG OFFI CER GEFTER Al l right.
Ms. Schul ki nd, you have a conment ?

MS. SCHULKI ND: Could | just make one
brief comment, if | may. Just procedurally.
mentioned a comment that Ms. Luckhardt responded
to on the issues of closure and process. And | am
concerned with the representation that this is
simply about seeking the truth, rather than a
process where parties have clear interests that
they are advocating for.

| amquite sure that had the Proposed
Deci si on deci ded otherwise to grant this plant,
appl i cant woul d not be here today questioning the
sufficiency of the nodeling and asking that we
revisit this with a fly-over to nake sure that the
Commi ssion was right.

HEARI NG OFFI CER GEFTER  Thank you for
t hat.

PRESI DI NG MEMBER BYRON:  However,
just would like to point out that the Proposed
Decision is just that, it is my reconmendation to
the full Conmmi ssion. So the applicant is

certainly entitled to nake, put forth notions I|ike
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this and argunents in order to get additiona
i nformation and evidence into the record.

M5. SCHULKIND: And | believe
M. Massey pointed to the good cause standard that
shoul d apply in this context.

MS. HARGLEROAD: And just to al so point
out for record-keeping, on page 11 of the Proposed
Menber's Decision (sic), the applicant made this
application on Septenber 22, 2006 and the data
deened adequate on Novenber 8, 2006. So there was
certainly the sumer of 2007 to investigate and
revi ew t hese i ssues.

HEARI NG OFFI CER GEFTER. Okay. At this
point -- W indicated that the parties may respond
to the notion by July 28 and we are going to keep
to that date because we want to nove al ong and get
arevised PWD out in a tinely fashion. So we
woul d wel come the parties' conments and responses
to the notion to reopen the record. We wll
expect to see your witten briefs or your
responses at the end of business, five p.m, on
July 28.

MR MASSEY: As a point of
clarification. Did you take administrative notice

of the docunent related to the PPA that M. Sarvey

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

99
nmentioned during his conments on the notion?

HEARI NG OFFI CER GEFTER:  Yes, we wi ||
take administrative notice of that. Wl actually
that's a PGXE docunent so we are not going to take
-- You are going to have to, we're going to have
to ook at that.

What | can do, M. Massey, is | can
accept the applicant's representation that in fact
that is true. Because it's counsel naking the
representation. So we will accept counsel's
representation that it is true that PGE has
wi t hdrawn the PPA. Because that is a docunent
between two private parties. |It's between P&E
and the applicant.

MR, MASSEY: | was just going to say,
woul d only ask that you take notice of that
specific representation that the PPA is no | onger
in effect and not any other of M. Luckhardt's
representati ons concerning the PPA

HEARI NG OFFI CER GEFTER  Such as?

MR MASSEY: She made, she nade severa
conmments about why the PPA, why that agreenent
fell apart. She nade coments about the
i nterconnecti on.

HEARI NG OFFI CER GEFTER: Ckay. Those
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are argunent.

MR MASSEY: kay.

HEARI NG OFFI CER GEFTER W' re | ooki ng
at her representation that this is true that the
PPA is no longer in effect.

M. Hindus, on behalf of the Cty of
Haywar d, counsel for the Cty of Hayward.

MR HINDUS: |'msorry. Thank you. |
just had one clarification. The testinony in
P&E s application, which was verified by its
of ficer for electric supply, said that the
applicant, that Eastshore elected to terninate the
PPA. And it wasn't entirely clear to nme when |
heard Ms. Luckhardt's discussion, much of which
was in the passive, to say the PPA was terni nated.
It wasn't entirely clear to me that she agreed
with that representation. So the one
clarification | would want to have is was it
Eastshore that term nated the PPA for all the
reasons that she stated.

HEARI NG OFFI CER GEFTER  Ms. Luckhardt?

MS. LUCKHARDT: | can clarify that.
East shore term nated the application, otherw se
t hey woul d have been subject to extensive

penalties. | think M. H ndus knows that, | think
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that's why he asked.

| would also indicate and clarify that
Eastshore did attenpt, as did RCEC, to negotiate a
project extension to that agreenent, just |ike
Russell City did. The filing refers to Russel
City getting a potential extension on that based
on PGRE. P&E did not offer the sanme to
East shore, although Eastshore attenpted that at
that tine.

HEARI NG OFFI CER GEFTER | wanted to go
over the potential delay in the schedule if this
notion were granted.

MR HAAVI K:  Ms. Gefter.

HEARI NG OFFI CER GEFTER  |'m sorry.

M. Haavi k.

MR, HAAVIK: Mght | ask a question of
Ms. Luckhardt in regards to a conment she made in
regards to the PPA?

HEARI NG OFFI CER GEFTER  Yes.

MR, HAAVIK:  Ms. Luckhardt, you
i ndi cated the PPA is now term nated, correct?

MS. LUCKHARDT: Right.

MR HAAVIK:  And then you said
somet hi ng about the queue and | amnot famliar

Do you still maintain a queue?
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MS. LUCKHARDT: At this point they have
not rel eased, Eastshore has not released their
gueue position. And that is up to the project
proponent to do, it is not done autonatically.

MR, HAAVI K:  Thank you.

HEARI NG OFFI CER GEFTER.  And t he queue
refers to the Cal-1SO

MR SARVEY: Wbuld you like a copy of
this docunment for the adm nistrative record?

HEARI NG OFFI CER GEFTER  You coul d
submit it but you would need to nake sure all the
parties see it.

MR SARVEY: |'ve got copies for
ever ybody.

HEARI NG OFFI CER GEFTER  You have
copi es for everyone?

MR, SARVEY: Yes.

HEARI NG OFFI CER GEFTER Al l right.
Thank you, M. Sarvey.

| wanted to go over the potential delay
in the schedule if this notion were granted. And
one of the -- If we start with applicant's
proposal to have the -- have all the parties agree
to the protocol and to conduct the test in the

summer. | think that that's unrealistic to start
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wi th because | can't inmmgi ne everyone agreeing to
the protocol in five mnutes, you know, or five
days. Especially if you need to get the FAA and
the Caltrans Aeronautics folks plus all of the
parties and their advisers involved.

But say you were able to prepare the
protocol and conduct the test by the end of
Septenber '08. We would have to have a prehearing
conference on it, on the proposed testinony and
the evidence filed by all the parties. So we
woul d end up with a prehearing conference probably
in October

And then we woul d have testinmony
subm tted during the Novenber period. Then we're
back to where we were at the begi nning of our
evidentiary hearings, we're at Thanksgi vi ng.

And then, you know, the applicant would
submit direct testinony, the parties would submt
rebuttal testinony no doubt. W nmay have -- W
coul d have our evidentiary hearing either at the
end of Novenber or early Decenber.

Then we would have to revise the PMPD.
That coul d not probably be available until
February of '09 because we woul d need about two

nonths after the evidentiary hearing closed.
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Then we woul d need a m ni nrum 30 day
coment period on the Revised PWD, which would be
probably March or April of 2009.

W woul d have a PMPD conference simlar
to what we are doing right now perhaps in April of
2009, perhaps later than that. Then you night
need anot her Revi sed PMPD based on what was
di scussed at the PMPD Conference and so then you
have another 15 to 30 day conmment period on that.

And so if we go forward with this
proposal we could end up with a Conmi ssion
Busi ness Meeting in June of 2009. That's alnost a
year fromnow. And so that neans extending the
project, this proceedi ng out another year al nost.

| wanted to put that out there. Let
the parties consider that al so as another issue
that we have to |l ook at. Which would al so nean
that the environmental review that has been
ongoi ng since '06 would be three years old by the
time we actually got to a Business Meeting in the
summer of '09. So | wanted everyone to be aware
of that.

Al right, at this point we need to
nove on. Everyone has heard the applicant's

argunent in favor of the notion. W have heard
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the parties' argunents against the notion. W are
| ooking forward to your witten coments on July
28.

And we will nove on now to the PWPD
conments. And | will ask, | amgoing to ask the
staff in this case to start first because the
staff had very specific conments, nostly on the
Air Quality section. And | just wanted to find
out if there were any objections to the staff's
Air Quality section revisions? |Is M. Birdsal
still here if there are any questions for hinf

M5. HOLMES: | don't believe so.

HEARI NG OFFI CER GEFTER: M. Pfanner
you coul d probably answer any questions if there
are any. The reason | want to start with staff is
that staff's coments are pretty nmuch specific to
clarifying the record based on the testinony and
not necessarily controversial. So | wanted to go
through staff's coments first and find out if
there are any objections to any of staff's
revisions on Air Quality at this point.

M5. HARGLEROAD: |Is that under the
I ntroduction section?

PRESI DI NG MEMBER BYRON: M crophone.

MS. HARGLEROAD: Is that under the
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I ntroduction section? Because the staff starts
out on page five of the Introduction

HEARI NG OFFI CER GEFTER Right, | see
that. But it is dealing with Air Quality.

M5. HARGLEROAD: | understand but | was
just trying to refer to the page and chapter

HEARI NG OFFI CER GEFTER. Right, right.
So let ne ask the parties if there are any
objections. And | will start with the applicant
because the applicant had a ot of revisions to
the air quality section. And | wanted to find out
first whether you have any objection to the
staff's proposed revisions on air quality.

M5. LUCKHARDT: W have no objections
to the staff's proposed revi sions.

HEARI NG OFFI CER GEFTER  Thank you
And let ne before we go around the room \Wat we
typically do with coments |ike these that staff
has proposed is that if there are no objections
and we agree with the revisions we will just
incorporate that into the Revised PMPD. Because
typically this just refers to corrections in
reviewing the testinony. So do any of the other
parties have any questions on the staff's air

quality revisions? M. Massey.
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MR MASSEY: Just one minor one and it
ki nd of relates back to ny objection to
M. Birdsall's testinony.

HEARI NG OFFI CER GEFTER  Ckay.

MR, MASSEY: Taking a step back,
overall we were very happy with the Presiding
Menber's Proposed Decision and so we don't intend
to make a great issue of this.

But in terns of the |egal conclusion
that the Bay Area Air Quality Managenment District
rul e should apply and under that rule that only
the standards adopted at the time the application
was filed shoul d be operative ones. W don't
believe that that's the correct |egal standard
under CEQA.

It was ny understandi ng based on
M. Birdsall's testinony during the evidentiary
hearing back in, | suppose that was Decenber. He
explained that the Air District does its own
regul atory process. Then as a second step the
Energy Commi ssion | ooks at -- or the staff rather
| ooks at it froma CEQA perspective.

Doing that we don't believe it is
appropriate to apply an Air District rule to limt

the CEQA analysis on the new NO2 standard. But
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beyond that we don't have any objection to the
staff coments.

HEARI NG OFFI CER GEFTER. Ms. Hol nes, do
you want to respond to that at all?

M5. HOLMES: |'mnot sure. It is true
that staff relies on conpliance with District
rules in order to determ ne whether there are
significant air quality inpacts. There are
i nstances where there are no district rules and
then staff conducts an analysis that is obviously
i ndependent of rules since none exist.

The staff position typically is that
when staff is relying on conpliance with District
rules in order to ensure that there is no
significant environmental inpact, we take those
District rules as a package.

In other words, since we believe that
the law requires the District to assess conpliance
with its rules as they exist at the tinme that the
application is deenmed conplete, we follow the sane
process in maki ng our CEQA determ nation. W
don't separate themout and say that when the
standard changes in the mddle of a case that we
are going to address CEQA conpliance and rule

conpliance separately. | hope that makes sense.
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HEARI NG OFFI CER GEFTER: I n ot her
words, you don't use a different standard for your
CEQA anal ysis than you would --

MS. HOLMES: Correct.

HEARI NG OFFI CER GEFTER  Ckay.

Ms. Har gl er oad.

M5. HARGLEROAD: | think my one coment
on staff is on their page one where they inserted
new | anguage. "The project owner shall provide
evi dence of appropriate enission reduction
credits.”" And that word appropriate one could
argue is the negative pregnant, what does
appropriate mean.

And that ties to the [ egal conclusion
that we have been di scussing throughout as far as
timng or identifying a date. Something specific.
O such as we know that the applicant has a
substantial nunber of years to commence
construction so that's the qualification there.
VWhat is appropriate?

MS. HOLMES: May | respond to that?
That is language fromthe PWPD, that's not staff's
| anguage.

HEARI NG OFFI CER GEFTER: |'m sorry, say

t hat again.
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MS. HOLMES: That's |anguage fromthe
PMPD, that's not staff's |anguage.

HEARI NG OFFI CER GEFTER  That's
correct.

M5. HARGLEROAD: Well it's under
staff's comments and so | just made that --

M5. HOLMES: |If you look at the way we
descri bed our conments --

M5. HARGLEROAD: kay, |'msorry,
excuse ne. | certainly didn't intend to agitate.
kay, thank you. That was ny -- | was | ooking at
that sentence

HEARI NG OFFI CER GEFTER: kay. All
right, so that's it on staff's air quality.

MR SARVEY: | had, | had one conment
on staff's air quality.

HEARI NG OFFI CER GEFTER M. Sarvey, go
ahead, pl ease.

MR SARVEY: | agree with M. Massey
that this is nore a CEQA issue than it is Air
District rules and regul ati ons. Because should
the NO2 standard be exceeded there's health
consequences related to that.

And the Conmi ssion's main

responsibility is to ensure that there are no
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environnental inpacts that would harmthe public.
So | think that's an overriding i ssue way over Bay
Area Regul ation 21409. Thank you.

HEARI NG OFFI CER GEFTER:  Actual |y
woul d I'ike you to explain that even further
because what you are suggesting is if the Air
District and/or staff find that the project
exceeds the NO2 standard then you are in a CEQA
mtigation situation. |Is that what you are
pr oposi ng?

MR, SARVEY: That is what | am sayi ng,
yes. | don't think the Air District's regulation
21409 is going to be nore inportant than the CEQA
interpretation for the Energy Comm ssion. | mean,
that's what | would say.

Yeah, if you decide to accept the
applicant's new nodel i ng and what have you then
you know, maybe you could nmake an argunment that it
doesn't violate the NO2 standard. But what we
have t hat has been peer-reviewed and certified by
all the parties shows that the NO2 standard was
viol ated and there are health consequences rel ated
tothat. So | think that's the overriding issue.
Thank you.

HEARI NG OFFI CER GEFTER. M. Sarvey,
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you said that the NO2 standard was viol ated
Where do we find that?

MR SARVEY: |f you take the nodeling
that is in the PWPD and in the staff analysis and
also the AFC. It shows that when you take the
project's NO2 inpact and conbine it with
background it exceeds the new state NO2 standard.

M5. HOLMES: May | respond to that? |
think that if you read M. Birdsall's testinony
carefully you will see that what staff did was in
essence a screening | evel analysis that indicated
that there was no probl em

It is true that if you add the two
nunbers together you reach an exceedance but that
doesn't mean that there would necessarily be an
exceedance. Typically what woul d happen in those
situations, if the |lower standard were to apply to
the project is you woul d do the refined nodeling
anal ysis as described by M. Birdsall and by
M. Darvin.

HEARI NG OFFI CER GEFTER  But as the
expert witnesses testified, it wasn't necessary to
do the refined nodeling.

M5. HOLMES: That's correct.

HEARI NG OFFI CER GEFTER: All right,
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thank you. Al right.

PRESI DI NG MEMBER BYRON: | woul d just
like to comment on the staff's conments. | found
them very thorough and hel pful and wanted to thank
you. | appreciate them | think they are very
good i nmprovenents to the PMPD, thank you.

HEARI NG OFFI CER GEFTER: In fact, while
we are on staff's comments. The other ones are
related to issues that the parties haven't really
contested so a lot of themare just editorial
right?

M5. HOLMES: d eanup

HEARI NG OFFI CER GEFTER: C eanup
Ri ght, good point. So let's just finish up with
staff's conments and then we won't have to go back
through this later.

On the Cultural it is cleanup and it is

just -- 1 don't think there are any concerns about
that particular topic, right? | don't see
anyt hi ng.

And then on Noise. | amgoing to ask

the applicant because there was a controversy on
the noise mtigation. Do you have any concerns
with staff's | anguage on that? Page four of

staff's coments.
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MS. LUCKHARDT: The applicant is fine
with staff's [ anguage on Noi se.

HEARI NG OFFI CER GEFTER: kay, thank
you. And on Soci oeconomnics are there any concerns
with staff's comments on Soci oecononi cs? Just the
conments thenselves. Just the | anguage that staff
is proposing. | don't want to reargue the
Soci oecononi cs testinmony. Ckay.

And on Soil and Water is there
anything? |It's just cleanup.

So on the override where staff notes
there is no discussion on the soci oecononic
benefits. That was accurate in ternms of what
staff has here is an accurate rendition of the
testinony so we could also include that in the
override section. Yes?

M5. HARGLEROAD: We had di sputed and
di sagreed so | just want to clarify. For
i nstance, under Soci oeconomi cs.

HEARI NG OFFI CER GEFTER. | know, but |
said we are not going to reiterate the testinony
on socio. W have made findings on that already.
So what we are doing now is just tal king about
what the testinmony tells us and whet her the PMPD

is consistent with the testinony.
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MS. HARGLEROAD: | understand. | just
didn't want to be construed as agreeing. Thank
you.
HEARI NG OFFI CER GEFTER | know t hat
you contested the soci oeconom cs section
Al right, let's go on to applicant's

coments. And again, applicant had quite a few

coments on air quality. You know, | read all of
applicant's coments. It seens that you are
conforming quite a bit of the -- your coments are

sort of conformng coments to be consistent with
your view of the way we should cone down in the
case.

And so we can just go on to nore of the
techni cal stuff because where you go on, where you
have coments on Land Use and Traffic and
Override, it's all to be consistent with your
position that there are no significant inpacts, it
is not necessary to override, and that we should
reconmend certification

So notwithstanding that let's nove on
to the nore technical issues on air quality.

M5. LUCKHARDT: Actually, with all due
respect, you asked us to do our comments in that

format .
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HEARI NG OFFI CER GEFTER  No, |
under st and t hat .

M5. LUCKHARDT: W actually found it
quite ironic that we were rewiting your decision
froma denial to an approval.

HEARI NG OFFI CER GEFTER  Ri ght.

M5. LUCKHARDT: Since that is what you

asked for we went through the effort to do that.

HEARI NG OFFI CER GEFTER: | understand
that, Ms. Luckhardt. | amjust saying that, you
know, it says what it says and we will look at it.

If we decide to grant your notion and if we decide
to revise the PMPD we have your conmments -- revise
the PVPD consistent with your position.

But what | wanted to do at this point
is get to the clarifications on air quality and
some of the other nore technical areas. So if
there are any questions on the applicant's
corrections to air quality.

M5. LUCKHARDT: And those primarily
relate to the new N2 standard and the additi onal
nodel i ng that you requested.

HEARI NG OFFI CER GEFTER: Ri ght, thank
you. And given that it is trying to deal with the

NO2 standard | will ask M. Sarvey if you have
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guestions on the applicant's comrents.

MR SARVEY: The only comments | had
were the sane comrents | had before. | would
object to the adm ssion of any evidence that
hasn't been revi ewed by the Energy Conmi ssion
staff, CARB or any of the intervenors. That would
be ny only objection

HEARI NG OFFI CER GEFTER: | know t hat
the staff | ooked at the applicant's testinony and
apparently was not in disagreenent with that.

M5. HOLMES: | think it's fair to say
that M. Birdsall testified this norning and said
that he was not in disagreement with the approach
that the applicant used. | don't know whether or
not he | ooked at the nmodeling file.

Certainly as we have testified, if a
| ower standard applies one goes froma screening
analysis to a nore refined analysis, which is what
the applicant's testinony does do. Staff just
doesn't believe that step is necessary.

HEARI NG OFFI CER GEFTER  Thank you.

MR SARVEY: And the point | amtrying
to make is if we are going to accept this as
testi mony staff needs to review the nodeling

itself since they are the ones that are
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responsi ble to protect the public.

HEARI NG OFFI CER GEFTER  Thank you
M. Sarvey.

In the applicant's conments we are
goi ng through. Public Health we al ready
di scussed.

Worker Safety we di scussed.

Land Use, page 314. There was sone
clarification fromthe applicant just with respect
to the actual testinmony that we had in the record.
And | want to find out if there is any objection
to the applicant's proposed clarifications? It's
Land Use, page 314, in their coments. City of
Hayward, do you have any concern about that
| anguage change?

MR SMTH: | would concur with the
Hearing O ficer's statenent earlier that nost of
these rewites sinply have to do with the
applicant attenpting to redraft the Proposed
Decision to conformto the conclusion that they
bel i eve shoul d be done. Specific substantive
comments, the Gty of Hayward doesn't have any.

HEARI NG OFFI CER GEFTER. kay. So --

M5. LUCKHARDT: W actually believe

that the corrections to page 314 are sinply
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clarifications to the record to make the record
clear and correct.

HEARI NG OFFI CER GEFTER. Right, that's
what | was asking about. | amnot tal king about
the conform ng | anguage to the applicant's
position but | wanted to know specifically. At
page 314 they nmake some changes to the PMPD to
conformw th the evidence or to nake it nore
accurate and | amwondering if the City has any
concerns about that |anguage.

MR SMTH Not with the | anguage on
314, no.

HEARI NG OFFI CER GEFTER: And what about
page 320? The applicant has sone corrections
t here.

MR, SM TH.  The | anguage that has been
added to page 320.

HEARI NG OFFI CER GEFTER  Ri ght.

MR SM TH: The underscore, however, we
do not find these argunents persuasive. That's
| egal argunent. That's argunent. They are
attenpting to, again, rewite the proposed
decision to reach the conclusion they want. So we
di sagree. The City disagrees with that and thinks

it should be stricken.
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HEARI NG OFFI CER GEFTER  Thank you.

Ms. Hargleroad. It's passing by. Ckay,
M. Massey has the mcrophone. M. Massey for
Al anmeda County.

MR, MASSEY: W concur with the Gty of
Hayward. W don't think any of these comments on
Land Use are really based, are technica
corrections. Comments |ike, provides a buffer of
approxi mately, as opposed to approxi mately.

HEARI NG OFFI CER GEFTER  Ckay.

MR MASSEY: That's their own
interpretation. Wether it is the center of the
eastern industrial corridor. | don't know that
that's based on evidence. The comments on 320 are
| egal argunent. | don't think these are technica
changes.

HEARI NG OFFI CER GEFTER: kay, thank
you.

MR, MASSEY: Thank you.

MS. LUCKHARDT: W would be happy to
quote the exhibit for the change on 314. Sone of
the other ones we agree are changes to the actua
decision. But we believe the changes on 314 are
correctly out of the exhibit.

HEARI NG OFFI CER GEFTER M.
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Har gl er oad

V5. HARGLEROAD: We woul d obj ect
because | would like to see what the evidence is
that the applicant is relying on

HEARI NG OFFI CER GEFTER Wl | she cites
to different exhibits in the coments. There are
citations to the exhibits.

M5. HARGLEROAD: Well we had sone
di sagreements with the Prelimnary -- the Fina
Staff Assessnent al so so we di sputed that and
i ntroduced evidence. And in fact one of the
substantial exercises we went through was
| ocati ons and neasuring things and where things
were | ocat ed.

So | think that there's substanti al
evi dence that even though it might not be, there
m ght not be young, school age children within
1,000 feet, at 1,100 feet you have those children

HEARI NG OFFI CER GEFTER  Ckay, let ne
i nterrupt you.

M5. HARGLEROAD: So | think that's
m sl eadi ng.

HEARI NG OFFI CER GEFTER M.
Har gl eroad, what | amtrying to do is find out if

there's agreenent. |If there's disagreenment we
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wi Il consider whether or not to accept these
clarifications. So | understand there's
di sagreenent.

Al so the parties all had an opportunity
to participate in the distance, in the list of
di st ances.

M5. HARGLEROAD: Right.

HEARI NG OFFI CER GEFTER  And what |
ended up getting fromthe parties was the Gty and
the applicant agreed and nobody el se agreed with
t hem

M5. HARGLEROAD: Well the staff, the
County and group intervenors all agreed with each
other. The staff, County and group intervenors
agreed with each other. So that is one of the
reasons why | don't believe that there's adequate
evi dence to nmake these statenents.

HEARI NG OFFI CER GEFTER Al l right,
thank you. Ms. Schul ki nd.

M5. SCHULKIND: | agree with ny
col | eagues.

HEARI NG OFFI CER GEFTER  So all of you
woul d di sagree with the applicant's proposed
nodi fications. And is that the case for each one

of then? For Land Use? | will just assune that
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basically you are in disagreenment with the
applicant on every comment. |s that accurate,
that you all disagree with the applicant on
everything they are saying?

MS. HARGLEROAD: W thout going word for
wor d.

HEARI NG OFFI CER GEFTER: | ' mj ust
pl ayi ng around, you guys. This has been a very
| ong proceeding. You know, it just seens |ike --
What we will do here, unless there is sone kind of
really blatant m sinformation that the applicant
has put into their comrents, we will exercise our
di scretion as to whether or not to make those
clarifications. But I will just take it as an
assunption that all of the parties disagree with
the applicant's comrents.

M5. SCHULKIND: And | do think
M. Massey's point is that these edits may be
subtle but they are result oriented and they are
not clarifications.

HEARI NG OFFI CER GEFTER: | understand
t hat .

M5. HARGLEROAD: And they result in
m sl eadi ng and there was evi dence ot herw se.

HEARI NG OFFI CER GEFTER:  Ri ght, okay.
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| get it, thank you very much.

Let's nove on to Al aneda County.

Al ameda County had Air Quality questions regarding
the mtigation plan. So M. Massey, nmaybe you
coul d address that for us.

MR, MASSEY: We did. Again, we are
very happy with the overall decision. W nade
these comments for the record because we didn't
agree with some of the findings. But | think you
know our position on these issues. | amnot going
to go into great detail on them They are not
terribly technical. But we felt we wanted to
assert themfor the record.

W didn't go entirely line by |ine but
give you an exanple of the kind of changes we
woul d make if you decided that you ultinmately
agree with our position, argued in our Air Quality
section of our briefing.

HEARI NG OFFI CER GEFTER  Ckay, thank
you. Do any of the intervenors have any coments
on the County's proposed revisions on Air Quality.
M. Sarvey, do you have anything to say on this?

MR, SARVEY: No.

HEARI NG OFFI CER GEFTER. Al l right, so

we will just take that under subnission as well.
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The next topic that | received a | ot of
comrents on, of course, is Environmental Justice.
And both the County and Chabot-Las Positas Col |l ege
District have a |ot of comments on Environnent al
Justice. Since, M. Massey, you still have the
m crophone, or you had it at one point there,
per haps you can al so address the Environnental
Justice revisions that you are proposing.

MR MASSEY: Again, we really liked the
Presi di ng Menber's Proposed Deci sion and we hope
that remains the ultimte decision when the
Revi sed Deci si on comes out.

Qur feeling on the Environnental
Justice. | think this was really a | ega
argunent, it was not a factual argunent. W
didn't feel that the staff and ultimtely the
Presi di ng Menber's Proposed Decision followed the
applicabl e I aw and gui dance that they indicated
they were foll owi ng when they were performng the
Envi ronnmental Justice anal ysis.

In the Decision, in the Presiding
Menber's Proposed Decision, it is stated that the
i ntervenors who argued the Environmental Justice
i ssue were trying to change the standard. Qur

contention is that that's not what we were trying
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to do. Qur argunent is that we don't believe that
the standard, which we -- that the staff clains to
followis what they actually foll owed.

They said they did one thing and they
did another. They |ooked at the federal guidance
and they excerpted one paragraph fromit. Froman
ei ghty-pl us page docunent and said, this is
environnental justice analysis. There's a lot
nore there. So to say that we want to propose a
new standard is inaccurate. W believe that they
are not following the standard. That's the
primary bone of contention that we have.

So we hope that at least that will be
changed to say what our |legal position was. Qur
position was that they weren't follow ng the
guidelines as witten. |f that change could be
made. |If you don't agree with us that's the
Presiding Menber's discretion. But we would |ike
our position accurately reflected. Thank you.

HEARI NG OFFI CER GEFTER  Al'l right,
thank you. Ms. Schul ki nd

MS. SCHULKI ND: Thank you. Again we
al so are, of course, very happy with the ultimate
deci sion and don't want to take a lot of time here

tal ki ng about the Environnental Justice analysis.
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| had a couple of coments and one request on a
revision.

I will address now, although it is not
technically part of the Environnental Justice, a
conponent -- but it was the other area that we
addressed in our conments. \Wether or not the
Chabot - Las Positas Community College District was
properly recognized as an interested governnental
agency. And the Proposed Decision noted that
there was one public neeting that was held at the
Chabot canpus and that that provided adequate
noti ce.

What | woul d request is that the
Conmi ssi on reconsi der comuni cati ng a nessage t hat
in the future that might be an adequate way to
notice a community college district. And by
formulating the response in that way it sends that
nmessage.

| think that we are an interested
governnental agency and were therefore entitled to
a different treatnment and different type of
notice. W are subject to sonething called the
Cvic Center Act. W are required to nake our
facilities open to the public and hundreds,

t housands of people conme onto our canpuses for

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

128
neetings on a daily basis. So to assunme that that
created the type of fornal notice to us as a
governnental entity | think is msguided. As well
as the fact that that didn't trigger the
solicitation of input requirenent.

What | woul d suggest is a ninor
revi sion that does not reference that as
i ndi cating adequate notice. But to note that if
to the extent the Chabot -- | can't say that nane
today. That the District was not given adequate
notice as a governnental entity it was clearly
harm ess in this instance because we did intervene
and actively participated. But that in the future
that districts that are within proximty of power
pl ants shoul d be treated as potentially interested
entities and given due notice. | would suggest
that as a friendly anendnent to the Proposed
Deci si on.

On the Environnental Justice | agree
with M. Massey. Qur primary point is that the
five step process outlined in the staff's own
materials was not followed and resulted in a
fundanental flaw, which is that it doesn't get at
the nost profound type of adverse inpact that a,

that a protected group could suffer
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And that is a situation where there did
not appear to be inpact as a whole, even factoring
in generally vul nerabl e groups |ike asthnmatics.
But in fact could still significantly inpact an
environnmental justice popul ation because of their
| ack of access to health care and ot her things.
And that that nmost profound, potential adverse
i mpact was sinply masked by the approach that was
taken. And our assertion was that did not follow
the stated process in the staff's own procedures.
HEARI NG OFFI CER GEFTER  Thank you
Ms. Schulkind. | think that your friendly
amendnment with respect to notice to conmunity
college districts is well taken and | appreciate
the gui dance on | anguage that you are proposing.
And with respect to the EJ issue.
under stand that both the County and the Coll ege
District feel that their positions weren't
accurately reflected in the PMPD and we can
correct that as well. Thank you.
M5. SCHULKI ND:  Thank you very nuch
HEARI NG OFFI CER GEFTER. | did want to
say though one thing. Well, we can tal k about
this later because we would |ike to get done by

five at this point. And there is one nore issue
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that we need to discuss, which is that Al aneda
County submitted a letter fromyour public health
director, Dr. Iton. |s that how you pronounce his
name?

MR, MASSEY: Correct.

HEARI NG OFFI CER GEFTER It is a letter
along with two attachnments. One was the
met hodol ogy for estinmating prenature deaths
associ ated with | ong-term exposure to fine
airborne particulate matter, actually referring to
PM2.5. That's a new study that is com ng out
fromthe Air Board. And then there is also
anot her attachnent to Dr. lton's letter which is
called Life and Death from Unnatural Causes. And
that | ooks |ike an executive summary of a report
that Al aneda County is proposing to publish.

|'d ask you about those docunents and
what you would like to see the Conmittee do with
t hese docunents, since they were filed very late
| ast week and were not proposed as conments or as
testinony under the Public Health section

MR MASSEY: Those are comments t hat
the public health director wanted to bring to the
Energy Conmission's attention. They had revi ewed

that report and they have been working closely
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with the Air Resources Board. As a result of that
report they felt also that their work on
nortality, the second attachnent you referenced,
was al so relevant for the Conmttee and the
Conmi ssion's attention.

It's unclear whether this is the end of
the road for Eastshore or whether if we are
reopening the evidentiary record how long this is
going to go on. So they thought it best to bring
it to the Conmittee's attention as a comment.

If this proceedi ng goes forward perhaps
that is something that the Conmittee will want to
consider. Certainly there were the three issues
that have brought up sua sponte and that could be
anot her such report that they will want to have
the staff or applicant or other parties to weigh
inon. But at this stage they thought it best to
bring that forward as a comment. They have been
working with CARB. They will continue to work
with CARB as a result of that report.

PRESI DI NG MEMBER BYRON: M. Massey,
will you be providing a notion to reopen the
evidentiary record in this proceeding?

MR MASSEY: Not at this tinme.

(Laughter)
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PRESI DI NG MEMBER BYRON:  CGood.

HEARI NG OFFI CER GEFTER. Vel | thank you
for that, okay. So at this point do any of the
ot her parties have any conments on the PMPD j ust
with respect to clarification or editorial
revi sions, other than position changi ng? O her
than, as the applicant proposes, to conpletely
revi se our recommendati on.

M5. LUCKHARDT: At sone point | would
i ke an opportunity to nake some additional
conments. But they are in the thenme of our
coments on the Traffic and Transportation and
Land Use secti ons.

HEARI NG OFFI CER GEFTER Do you wish to
add nmore conments at this point.

MS. LUCKHARDT: Yes.

HEARI NG OFFI CER GEFTER:  Ckay.

M5. LUCKHARDT: At some point during
this hearing I would like to nake a few comments
inrelation to those two sections in the Override.
But they are not things that | expect other
parties to agree to and they are not individual
technical changes of the type that you are
di scussi ng.

HEARI NG OFFI CER GEFTER:  Ckay, well
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let's tal k about just |anguage, individua
| anguage corrections or changes. |f no one has
anything el se we can ask Ms. Luckhardt to talk
about the Land Use and Transportation findings.
If you have no nore --

MS5. HARGLEROAD: Are we tal king about
just the applicant's?

HEARI NG OFFI CER GEFTER ' m sorry?

M5. HARGLEROAD: Are we di scussing just
the applicant's proposals at this point in tinme?
Because we did -- we had some suggestions
concerning Alternatives, which | think are highly
appropriate given the additional information that
has been brought to Iight.

HEARI NG OFFI CER GEFTER: I'"msorry,
Ms. Hargl eroad, you are correct. Let's ask about
your conmments first.

MS. HARGLEROAD: On Alternatives.

HEARI NG CFFI CER CGEFTER:  Yes, on
Alternatives. And then I will ask M. Luckhardt
to go forward with her conments. Yes, go ahead.

MS. HARGLEROAD: Basically our
suggestions are clarifications for the record to
identify who our witness was. And we believe that

he provi ded substantive testinmony and refer to
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t hat .

And al so concerning the purchase power
agreenment and our objections. And what you night
want to note under findings and concl usions, which
we in addition to what we had witten there was to
i nsert under nunber nine was interconnecting the
EEC at the Newark substation would fail to nmeet a
basi c project objective of the applicant but would
satisfy the objective of the RFO So | would
suggest that that revision is certainly consistent
with the discussion before you today.

HEARI NG OFFI CER GEFTER: That raises a
guestion, as a matter of fact. Wich is that we
are bound by the record. And the record indicates
that there is a PPA and that the project objective
was to interconnect at the Eastshore substation as
aresult of that PPA. And that's what the record
tells us.

And then today we understand, based on
Ms. Luckhardt's representation, that in fact there
is no longer a PPAin effect. And that the
project may still have an objective of
i nterconnecting at the Eastshore substation but it
is not clear where that objective comes from And

all this is outside of the evidentiary record so
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we have a bit of a dilemma here.

M5. HARGLEROAD: \Well we had objected
to any reference or reliance on the PPAin the
first place. That had been our objection because
the applicant did not produce it --

HEARI NG OFFI CER GEFTER: | understand
that, Ms. Hargl eroad.

M5. HARGLEROAD: -- so we never saw it.
It's not before this Conmittee at this point in
time. It is not before this Coomittee. You have
no docunent before you at all.

HEARI NG OFFI CER GEFTER: | under st and,
you al ready nade that argument.

M5. HARGLEROAD: Well that is a correct
statement, you do not have that. And so that's
why we had objected to any reliance on that and we
made the subnissions we did. And now you do have,
M. Sarvey has presented evidence, administrative
noti ce evidence, that it has been term nated. The
appl i cant has agreed it has been terninated. So
there is no PPA and there is no objective there.
So | woul d say our coments are pretty consistent
with what the record does show before you.

M5. LUCKHARDT: We actually object to

that. W believe it is still an objective of the
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project. W still have a queue position for
connection at that location that we would lose if
we went to a different location. W still have
significant resources expended towards this
particular project and it is an objective of this
project. It is not sinply driven by the PPA

HEARI NG OFFI CER GEFTER  Thank you for
that clarification, M. Luckhardt.

Ms. Schul ki nd, did you have a question?

MS. SCHULKI ND:  No.

HEARI NG OFFI CER GEFTER It | ooked Iike
you did. Okay, thank you, M. Hargleroad.

M5. HARGLEROAD: All right.

HEARI NG OFFI CER GEFTER  Ckay,

Ms. Luckhardt, if you want to address the other
i ssues in your coments regarding Traffic and
Transportation and al so Land Use.

MS. LUCKHARDT: Yes. If | could have
an opportunity to do that since this is a hearing
to take comments on the PMPD

HEARI NG OFFI CER GEFTER:  Sure.

MS. LUCKHARDT: And since our conments
were created in such a way to be redline strikeout
of the PMPD we believe that sone of the nmgjor

points that we wanted to make were somewhat | ost
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in the numerous pages that we submitted.

And at this point | would also like to
reference the earlier comments that | made in
support of the notion to reopen the record so that
| do not need to repeat those now to you, since
have sai d sonme of these things once already.

And | think one of our major concerns
is that the PMPD relies to a great extent in sone
of these areas on conjecture and specul ation
regardi ng the potential inmpacts to aircraft from
East shore

W note that not one person provided
testinony to refute the evidence presented in the
overflight case. And yet all of the conments and
the references that are used to support
di scounting the overflight conmes sinply from
argument that was included in various parties'
briefs. So the only testinmony regarding the
overflight is in support of that from
Dr. Blunenthal. There is no testinony from any
other party to refute that. And yet the Committee
relied upon sinply argunent in briefs to refute
that test.

W al so have grave concerns that |

nmentioned earlier about the fact that the
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Conmittee clainmed that we had not perforned, that
East shore had not perforned any plunme nodeling at
all. \Whereas that testinmny was prefiled and
included in the docunent. And the reference
occurs at the PWPD at page 356.

Thi s Conmi ssion has a policy of
prefiling testinony. |If the Commttee is not
going to review that testinony, is sinply going to
rely upon what is provided orally in the hearings,
we have concerns that that will greatly extend the
hearing tine. And just because it wasn't
presented during the hearing does not mnean that
the testinony does not exist. And again, we find
this of great concern in an area of such critica
i mportance to the final resolution of this case
and this decision.

In addition, we have just grave
concerns about the Committee relying upon staff's
untested and inconplete nodeling. | did nention
sone of this earlier so | won't go into extensive
detail excepting that we believe that not only was
it incorrect as done and what was performed but it
was only done hal fway. They did not do the ful
Kat est one anal ysi s.

Furthernore there was no docunentation
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presented by staff of their calculations to
support the analysis that they provided, even
t hough we had asked for that earlier in the
pr oceedi ng.

W want to specifically point out that
at page 356 of the PWPD there is a coment that
FAA has accepted staff's nodeling as a valid
representation. This is a quote: "As a valid
representati on of hazardous exhaust velocities”
end quote. The citation for that is to the FAA
report on safety risk analysis for aircraft
overflight and then it cites to the entire CASA
which is the Australian advisory circular

If you |l ook at the Australian advisory
circular it requires a conplete nodeling analysis
and agai n does not recomrend sinply relying upon
the calmcase. Therefore we believe it is
inaccurate to claimthat the FAA has accepted
staff's nodeling as a valid representation of
hazardous exhaust velocities. W believe this is
i naccur at e.

W would like to remind the Conmittee
that FAA's own witness said that they did not
perform any nodeling nor did they check staff's

analysis. They sinply took it as it was provided
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to them

W would Iike to further note that the
significance criteria identified in the PWPD, that
there are three standards of significance that
were used in this case that have not been used
before. These standards of significance cannot
sinply be created for each and every individua
case. They need to be adopted within a rul emaki ng
pr ocedure.

These three standards of significance
for which we have concern are the one that reads,
endangermment to the takeoff, |anding or
maneuvering of aircraft within an airport approach
zone, airport turning zone or airport transition
zone. The second is production of a high-velocity
thermal plune within an airport approach zone,
airport turning zone or airport transition zone.
And the third is production of a thermal plune in
an area where flight paths are expected to occur
bel ow 1, 000 feet fromthe ground.

These significance criteria do not
appear in CEQA nor do they appear in the
Comm ssion's own regul ations. So we have grave
concerns about creating significance criteria

without a formal rulemaking. And if the
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Conmi ssion would |i ke to adopt such significance
criteria we recommend that it conduct a rul emaki ng
to do so and nake it clear to devel opers what it
is that the Commi ssion would like to see.

Shifting to Land Use. Again we find --
We believe it is just an absurd position to defer
of this Committee to defer to the deternination of
the Gty of Hayward when the City has taken a
position against the project. They are an
official party in this proceeding and have
advocated very strenuously that this project not
receive a permt.

In this obviously contested environnent
how can this Commttee sinply defer to the
determination of the CGity? It is conpletely
obvious that the City is against the project and
yet this Conmmittee is giving absolute deference to
the Gty As stated earlier, we believe that this
creates an environnent that is going to be very
poor public policy for this Commi ssion goi ng
f orwar d.

As we stated earlier, we have concerns
about the City's claimthat the Clawiter corridor
is slated to becone a high-tech corridor. That is

cited within the PMPD as a reason why the project
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on its own, even without aviation inpacts, is
inconsistent with the general plan. This has not
been expressed within any separate planning area
by the Gity.

The general plan indicates that the
City is going to undertake an additional analysis
and identify business and technol ogy corridors,
and yet it has not done so in the five years since
the general plan has been adopt ed.

A city cannot just sinply conveniently
call an area a business and technol ogy corridor if
it convenient to themat this tine. |In order for
the Commission to rely upon it, it needs to be
adopted in general plans, in specific plans or
sone formal action by the City other than sinply a
case- by-case determ nation

What is of even graver concern to us is
the difference in treatnment that the City has
provi ded between Russell City and Eastshore. |If
you | ook at the difference in size of the
facilities, when Eastshore is a 600 negawatt
project -- Russell Gty is a 600 nmegawatt project
and Eastshore is 115, the differences are stark.
The zoning district is exactly the sane for both

projects and no action has been taken by the City
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to designate any corridor as a corridor for
i ncreasing the tax base or a corridor for business
and technol ogy.

We are very concerned about sone of the
findings in the Override section. The Override
section is conpletely devoid of any discussion of
the determination of need for this project through
the RFO process that began at the Public Utilities
Comm ssion. There have been several public
heari ngs and deci sions by the PUC regardi ng the
need for this project, leading up to the 2004 RFO
and beyond.

W cited nmany of these docunments in our
briefs and there is no nention whatsoever of this
within the Conmttee's Override section. It is
just -- It goes beyond logic that an entity that
used to make need determni nati ons, when determ ning
the need for an override, would not even eval uate
previ ous deci sions made by the PUC in this
i nstance.

W also find it astounding that this
Conmittee woul d not recogni ze the decisions of its
own Comm ssion and the IEPR in setting a need for
di spat chabl e generation to support the increase in

renewabl es, intermttent renewabl es of solar and
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wi nd and to support the addition of that
generati on.

The California Air Resources Board has
recently adopted the scoping plan for the
greenhouse gas regul ations. That scoping plan
i ncludes a 33 percent renewabl es standard. In
order to support that 33 percent renewabl e
standard, with solar and wi nd being the prinmary
drivers of that additional renewable generation
there is going to be an even greater need for
di spatchable, intermttent resources. And that is
recogni zed in your own | EPR and yet that is not
mentioned at all in the override discussion

W are very concerned about the |ogic
that was used to determine the benefits in the
PMPD for this project. Under the logic that you
have used, by conparing it sinply to Metcal f, no
smal |, targeted peaking generation could ever
obtain an override. The smaller facilities by
their very nature have snaller benefits.

And the logic that you have used to
spread the benefits of this project over all of
P&E' s service territory would make on-site and
di stributed generation and small target peaking

generation inpossible to site in any instance
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where an override woul d be necessary.

We point to the Commission's
determ nations in the Los Esteros facility
override as one exanple of a simlarly sized
facility where the benefits are very sinilar. And
in fact in that decision there are many very
simlar findings that were made by the Comittee
that are conpletely -- that are not even nentioned
in this instance.

They talk about it. They talk about
Los Esteros as providing environnmental benefits by
di spl aci ng or encouraging retirement of ol der
pl ants, which do not nmeet current environnental
performance standards. That sane argument applies
to Eastshore and was argued within our briefs.

They tal k about generating nore power
to nmeet, in its instance, San Jose's loads. In
this instance Eastshore would be supplying Hayward
and the surrounding area | oads. That was clearly
indicated in the local systemeffects anal ysis
that was done and conpl eted by staff and supported
by Eastshore. The anpunt of transni ssion | osses
that are missing are very simlar

They tal k about Los Esteros as meeting

the goals and policies of the Warren-Al qui st Act
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by generating electrical energy and havi ng that
energy consumed in the local area. That al so
applies to Eastshore.

They tal k about Los Esteros as
providing a portion of the electrical energy
supply essential to the well-being of the state's
citizens and its econony. That is exactly what
East shore woul d provi de.

They tal k about many of the sane things
that Eastshore will provide. And yet they were
enough to allow an override of San Jose for Los
Esteros but they are disnissed as being conpletely
insufficient for an override at Eastshore.

We al so are very concerned -- W al so
are very concerned about the conduct of the
hearing. There was no less than 15 exhibits
presented actually during the hearing. Wtnesses
were not linmted to their direct testinony but
were allowed to testify well beyond the direct
testi nony.

This made it very, very difficult for
East shore to conduct appropriate cross exan nation
and to have sufficient time to analyze exhibits.
Many things were presented not only the day of the

hearing but right before the witness went on. In
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many instances we did not even have the courtesy
of seeing it first thing in the nmorning. That
gives us great concern about our ability to defend
this project and defend the evi dence upon which
this decision is based.

In some instances the decision is based
upon evi dence that was brought in that was beyond
the direct testinony of individuals who cane to
testify. And over Eastshore's objection they were
allowed to conme in. That nade it very difficult
for Eastshore to conpletely conduct a thorough and
conpl ete cross exam nation of the individuals who
testified. And we are very concerned about that
in light of the fact that a |lot of that evidence
is the basis for the determnination. Thank you.

HEARI NG OFFI CER GEFTER  Ms. Luckhardt,
could you please, could you identify the evidence
that came in late that you didn't have a chance to
cross exam ne on and on which we relied.

M5. LUCKHARDT: One of the specific
things that | can renmenber was Gary Cathey's
testinony, which was well beyond the letter that
had been sent in. And we objected to himgoing
beyond the scope of his docunment and yet he was

al l owed to continue.
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HEARI NG OFFI CER GEFTER  Ms. Luckhardt,
thank you very much for your coments. At this
point we are going to ask if there are any nore
coments before we close. And | think Cty of
Hayward, if you have a comment please go ahead,

M. Smth.

MR SMTH We will provide nore
conprehensive witten responses to the various
argunents that Ms. Luckhardt has nade in our
submi ssi on on the 28th.

There are two prinary issues that we
want to address here on the record relating to the
all eged arbitrary and capricious treatnent of the
Russell City Energy Center as opposed to the
Eastshore Center. And also this idea that sinply
because the City has nade an interpretation of its
| ocal ordinances that finds that the Eastshore
Energy Center is inconsistent with those that
somehow its opinion on that needs to be di sm ssed
because it has come down on the project.

Starting first with this arbitrary and
capricious idea. Local |and use |law, and by
incorporation the Conmttee's requirenent to
consi der LORS, specifically allows cities to judge

projects on an ad hoc basis.
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Now there are constitutiona
l[imtations on that but there's a big difference
between the Russell City project and this project.
This project has direct conflicts with the air
traffic pattern around the airport, that project
did not. That is why the Cty has |ooked at this
project and treated it the way it has.

Moving on to the next point. This idea
that sinply because a city, as it is required to
do, has nmade a deternination this proposed project
is inconsistent with its zoning, that that
determ nati on now nmeans it has come down on this
project and its conclusion nust be ignored, is
absurd.

The Conmi ssion specifically requires,
through the LORS process, that you consider the
vi ewpoi nt of local agencies, the City and the
County in this case, the conmunity coll ege
district. Those |ocal agencies nust be able to
interpret their local |laws, their ordinances, and
make a determination

And sinmply because they conclude that a
project isn't consistent with it, that
determ nati on shoul d not be dism ssed out of hand

as bei ng sormehow prejudgi ng the project or

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

150
unconstitutional. |In fact the regulations of the
Energy Commi ssion dictate precisely the contrary
of that. They dictate what this Conmttee rightly
did. Nanely that due deference be given to those
det er mi nati ons.

The City of Hayward believes that the
decision here is well-reasoned, it is well-
supported. There is substantial evidence in the
record to affirmthe decision, to make a
reconmendation to the full Conmmission to affirm
the decision, and we woul d request that you do so.

HEARI NG OFFI CER GEFTER  Thank you.

M. Massey for Al ameda County.

MR. MASSEY: The County was very happy
with the Presiding Menber's Proposed Deci sion.
Qoviously there were elenments we didn't |ike. But
we felt overall that the County's concerns were
heard. All the parties' concerns were heard.

That the Presiding Menber fairly weighed the
evi dence and considered all argunents and cane to
a reasoned concl usi on.

W will respond in full to
Ms. Luckhardt's comments in our June 28 filing.

HEARI NG OFFI CER GEFTER:  July.

MR MASSEY: July. Tinme flies when
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you're having fun. | would agree strongly with
the comrents of the Gty of Hayward concerning
def erence to | ocal agencies.

And Ms. Luckhardt's commrent that that
sonmehow constitutes poor public policy if the
| ocal agency doesn't agree with the applicant.
It's an essential part of the Energy Conm ssion
process that deference be given to the
interpretations of |ocal agencies.

Because the Energy Conmi ssion has the
ultimate authority to site power plants. And that
that power was taken away from|local agencies in
the 1970s with the passage of the Warren-Al qui st
Act. It is essential that |ocal agencies
concerns and discretionary decisions are given the
appropriate deference they are due in the process.

O herwi se the | ocal population and the
| ocal governnents will be conpletely overridden
and you will end up with poor decisions and poor
power plants because they will be put sonepl ace
that the Energy Conmmi ssion does not know about.
Because | ocal agencies know the | ocal area and the
| ocal people know the |ocal area.

So | would strongly echo the Gty of

Hayward's comments. | really don't think that's

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

152
sonet hing they should be -- That the applicant's
coments really don't understand that inportant
tension. And we will --

As to the other comments. In terms of
the late entry of evidence. | know we filed one
pi ece of evidence, that was the Airport Land Use
Plan. And we made a showi ng of good cause to do
it. We weren't the only party to submt late
evi dence, | know that the applicant did so too.

So to conplain that the other parties have done so
when they did this. They subnitted severa
docurments fromthe EPA and the Air District.

Utimtely if they are concerned with a
search for the truth with respect to their notion
to reopen the evidentiary record, then how could
they conpl ain about that search for the truth in
the evidentiary hearings that have already
occurred. So with that | pass the m crophone.

HEARI NG OFFI CER GEFTER  Thank you.

Ms. Har gl eroad

M5. HARGLEROAD: Well | would generally
agree with the exception of Russell Cty. | would
just note that we conplinented the Proposed
Menmber's Decision -- the Presiding Menber's

Proposed Decision. W think it is very well-
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witten and it is reasoned. And our revisions are
done with the thought of supporting it, defending
it, to address just these issues. And that is why
we nade the suggested nodifications we nade.

So we would sinply urge the Conmittee
to nake any nodifications with those in mind
given the applicant's argunents. That we are
trying to defend this decision. And we conplinment
the Committee on its job

HEARI NG OFFI CER GEFTER  Thank you.

Ms. Schul ki nd.

MS. SCHULKIND: | second and third and
don't need to take tine here. This has been a
very robust process. | just don't think there is
any question of that. 1t has been highly
i nclusive. There has been an opportunity to air
the evidence from many different angles and
examine it. | think it is time to close the
record and i ssue a decision consistent with the
Pr oposed Deci si on.

HEARI NG OFFI CER GEFTER  Thank you.

PRESI DI NG MEMBER BYRON: | would Iike
to thank everyone for their conmments. There's
nore. W keep forgetting there's nore conments.

HEARI NG OFFI CER GEFTER: | do, | keep -
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PRESI DI NG MEMBER BYRON: |I'msorry. |
think it's the location. |It's the physical --

MR HAAVIK: It nust be the |ocation

HEARI NG OFFI CER GEFTER  |'m sorry,

M. Haavik

PRESI DI NG MEMBER BYRON: | noticed you
haven't changed seats though, M. Haavik.

MR HAAVIK: No, it's confortable.
It's a nice seat, it fits me well, you know, even
with ny bad shoul der and all of that.

Again | wanted to reiterate the
diligence as well as the courtesy and the
professionalismthat this Conmttee has given the
Cty of Hayward as well as all the intervenors in
regards to not only this application but the other
application, Russell Cty.

But again | would like to conment j ust
very briefly on Ms. Cefter's analysis of a
continuing schedule. | think it is absolutely
ludicrous if not downright enbarrassing to say
that if we allow a test of this magnitude for a
fly-over that it is going to take al nbst another
year before we can put this to rest.

| know that many of my col |l eagues, many
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of my nei ghbors, many of ny friends in the public
keep asking ne, when is this going to be over
with? Wien is this going to be over with? And
amsure the public with 1,500 to 2,000 letters, as
wel | as several |egislative bodies, would al so
respond the sanme that | amdoing. That this
conti nued avenue we are goi ng down nust be
settled. Another year is conpletely out of the
qguestion. But again, thank you very nuch.

HEARI NG OFFI CER GEFTER. M. Sarvey.

MR, SARVEY: 1'd just like to say |
support the decision but for reasons that probably
aren't the same as everybody el se in the room
VWen | first |ooked at this project the applicant
had projected a 50 microgram per cubic neter PM2. 5
i mpact. And that went down to 30 in another
analysis and then finally down to 17 micrograns
per cubic nmeter. That is an enornous, enornous
i mpact and the PWVPD doesn't say a word about it.

| support the PMPD s decision but |
think that ny main reason for opposing it is |
have never seen an inpact |like that fromany power
plant. And | don't think that this technology is
appropriate to be used in an urban area like is

bei ng proposed. | just would like to say |
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support the decision but for nuch different
reasons. Thank you.

PRESI DI NG MEMBER BYRON: Did we get
everybody? | would like to thank you all for your
conments. | amparticularly heartened by the
conments on the process and the fact that it is an
open process. Everything that we have based the
deci si on upon was discussed on the record here and
the evidence is the basis for my Proposed
Deci si on.

I will remind you again that it is only
a Presiding Menber's Proposed Decision. The ful
Commi ssion will be nmaking the decision on that.
["1l probably be saying that at |east one nore
time this evening.

And | would also |like to acknow edge
that Mayor Sweeney is here. | assume, M. Mayor
that you will probably be making comments |ater
unl ess you wanted to nmake sone now.

MAYOR SWEENEY:  No.

PRESI DI NG MEMBER BYRON:  Ckay, thank
you. And thank you again for allowi ng us to have
access to this fine facility. | believe we are
going to return for public comment at six. Dd

you want to close the proceedi ng?
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HEARI NG OFFI CER GEFTER W are goi ng
to recess until six p.m, at which time we wll
take public comrent. Thank you all very nuch.
Of the record.
(Wher eupon, the dinner
recess was taken.)

--000- -
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EVENI NG SESSI ON

PRESI DI NG COW SSI ONER BYRON:  Good
evening, ny nane is Jeff Byron. | ama
Conmi ssioner with the California Energy
Conmi ssioner -- California Energy Conmi ssion

Sone of you have been here before and
you know t hat we have been here nmany tinmes already
on this particular siting case. | just would like
to make a few remarks and explain to you what we
are doing here this evening.

This is the public coment segnment of a
hearing that started earlier this afternoon. It
was primarily sonme technical issues that we had to
close with regard to the evidentiary hearing and a
noti on that has been put forward before the
Conmi tt ee.

| represent the Siting Conmttee for
this particular case. Sone of you may know t hat
there is a Presiding Menber's Proposed Deci si on
that has been put out for review And that is
really why we are here tonight, is to get public
comment on that what we call PMPD

W are al so, dependi ng upon the outcone
of the notion before the Committee to extend this

hearing goes, it is possible that we could have
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this before our full Comni ssion by about md-
Cctober or so. But the schedule has not been
determ ned for that.

| just wanted to say a coupl e of
things. O course we are interested in hearing
fromnenbers of the public. W have been here, as
| said, a nunber of times before. W wll ask you
to cone forward. |If you wouldn't mnd pl ease
filling out one of the blue cards that our Public
Advi ser has outside, that would be great. And our
Hearing Oficer, Ms. Gefter, will go ahead and
call upon you in the order that they have been
recei ved.

You know, | also wanted to say that
apol ogi ze that this has taken as long as it has.
Thi s has been a very conpl ex proceeding. W have
a nunber of parties involved in this case. And |
will just briefly explain the process for those of
you that aren't famliar with it.

Under | aw the Energy Conmi ssion has the
authority to site power plants based upon
applications that are put before us. CQur staff
does an analysis of a nunber of key criteria on
behal f of the public. W have an ex parte rule

that applies. W do not communicate with the
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staff. They do that conpletely independent of ny
of fice and other conm ssioners. They have done a
very thorough anal ysis.

The applicant, of course, responds to
all data requests. And in this case | believe we
have five intervenors who have al so been invol ved
in this process fromthe beginning.

So it has been very conplicated, it has
taken a long tine to review all the docunents and
get everybody's briefs and coments. And
apol ogi ze that it has taken as long as it has.

But everything that we have done has
been done in the public. And the decision that --
| should say the reconmendation that | have nade
and put forward to ny fellow conmissioners inits
draft formis based solely upon the evidence that
we have taken in the public record. And that
woul d be all the docunments and then all the
testinony that was collected during the
evi dentiary hearings.

Having said all that | would like to
thank you all for being here. W are going to
proceed in an orderly fashion. Everybody will
have an opportunity to speak that w shes to speak

But | guess | would also like to ask if
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you woul d be considerate of others. |If you have
sonet hing new to say, of course we are very
interested in that. But if it is really a repeat
of comrents that you may have given before, that
is really not necessary. However, having said
that, we will of course not cut anyone off. | am
just asking you to be considerate of the others
that are here this evening.

I would like to turn the hearing over
to our Hearing Officer, Ms. Gefter, and ask if you
woul d introduce all the parties and the el ected
officials that we have here today.

HEARI NG OFFI CER GEFTER. As many of you
know | am Susan Gefter. | amthe Hearing Oficer
who has been assisting Conmi ssioner Byron in this
process. And al so Gabe Tayl or who is Conm ssi oner
Byron's advi sor who is conming up to the front in a
mnute. | amgoing to ask the applicant to
i ntroduce yourself and the other nmenbers of your
group who are sitting with you.

MS. LUCKHARDT: My nane is Jane
Luckhardt. | amfromthe law firm of Downey Brand
and | represent Eastshore Energy in this
proceeding. To ny left is Geg Trewitt for

East shore Energy. And behind me is David Stein
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and Jennifer Scholl from CH2ZMHI LL, the
envi ronnental consul tant.

HEARI NG OFFI CER GEFTER  And the staff,
pl ease.

MS. HOLMES: M nane is Caryn Hol nes, |
amstaff counsel. To ny left is Bill Pfanner who
is for one nore day, the CEC s project nmanager for
this project.

HEARI NG OFFI CER GEFTER  Thank you.

PRESI DI NG MEMBER BYRON:  And t hen what ?

MR, PFANNER: | amtaking a position
with the Land Use Planning Division in Specia
Projects at the Energy Conmi ssion.

PRESI DI NG MEMBER BYRON: Good, good.
Congr at ul ati ons.

HEARI NG OFFI CER GEFTER  Ckay. And
M. Haavik

MR HAAVIK:  Paul Haavik, intervenor
and resident of Hayward.

HEARI NG OFFI CER GEFTER  Ckay. And
then the Cty of Hayward.

PRESI DI NG MEMBER BYRON: We'd put
everyone up at the dais but we just didn't have
enough room So we have asked folks if they would

sit along the table here. Please go ahead.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163

MR SMTH:. Todd Smith of the law firm
Pillsbury Wnthrop Shaw Pittnman representing
Intervenor Gty of Hayward.

DR BAUVMAN: And | am Bob Bauman,
Public Wrks Director for the Gty of Hayward.

MS. STERN. Lindsey Stern for
I ntervenor County of Al aneda.

HEARI NG OFFI CER GEFTER:  And for
Al anmeda County.

MR MASSEY: Yes. Andrew Massey with
the O fice of the County Counsel for Intervenor
County of Alanmeda. Also with us tonight is Gail
Steele who is a menber of the Board of
Super vi sors.

M5. HARGLEROAD: My nane is Jewel |
Hargl eroad and | amthe attorney for the G oup
Intervenors, the California Pilots Association and
San Lorenzo Village Hones Association as well as
Haywar d Area Pl anni ng Associ ati on.

MS. SCHULKI ND: Laura Schul ki nd,

Li ebert Cassidy Witnore, here representing the
Chabot Intervenors, which are the Chabot Conmmunity
Col l ege District and the Chabot Faculty
Association. And | amhere tonight with Dr. Joel

Ki nnanmon, the Chancellor of the District.
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PRESI DI NG MEMBER BYRON: Wl corre.

HEARI NG OFFI CER GEFTER  Thank you.
Now | understand we have a number of public
officials who would |like to address us. | know
Mayor Sweeney was here earlier today. | don't
know whet her you would |ike to address us at this
point in tine.

And al so | know Assenbly Menber Mary
Hayashi. |Is she actually here? Yes you are here,
great. Do you want to go before the -- You and
the Mayor can figure out who is going to go first.
Way don't you cone first.

ASSEMBLY MEMBER HAYASHI: It's his
chanber .

HEARI NG OFFI CER GEFTER  Al'l right.
It's good to see you. And then also after
Assenbly Menber Hayashi, Dr. Kinnanmon, if you
woul d go after that. And then | understand Gai
Steele is here also for the County. So we will
have the four public officials go first and then
we will see who el se

MR SMTH  Hearing Oficer Gefter, if
| could al so add that Councilworman Bar bara
Halliday is also here fromthe Gty and she woul d

like to speak as well.
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HEARI NG OFFI CER GEFTER.  Okay, well |
need a blue card fromher and |I don't have that.
Thank you very much.

PRESI DI NG MEMBER BYRON: Wl cone
Mayor .

HEARI NG OFFI CER GEFTER  Go ahead,
pl ease.

MAYOR SWEENEY: Wl conme. Thank you
And wel come to the great city of Hayward. My nane
is Mke Sweeney and | have the great honor and
di stinct pleasure of serving the citizens of
Hayward as their mayor

| would like to begin by thanking the
Conmi ssion Committee and the staff for their
diligent efforts in shepherding this proceedi ng
towards a conclusion. And nost of all for issuing
a very well-reasoned and fair Presiding Menber's
prelimnary decision to deny the Eastshore power
pl ant proposal. A decision that is solidly based
on the evidentiary record.

Bef ore comenting on the prelimnary
deci sion, however, | would like to bring sonething
to the Conmittee's attention that | think has a
di rect bearing on this proceeding, and which | am

frankly surprised the applicant had not previously
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informed the Conmittee of. As we |earned earlier
today, Eastshore has elected to termnate its
power purchase, which is typically called a PPA,
with PGEE.

Consi dering the enphasis that Eastshore
has placed on the existence of this power purchase
agreenment throughout this proceeding | find it
surprising that Eastshore did not bring its
election to termnate the PPA to the Conmttee's
attention. And | suggest that Eastshore's
term nation of its agreenent w th PGE speaks
vol umes about the continued validity of this
proj ect.

Turning now to the decision itself.

The prelimnary decision correctly concludes that
the thermal plumes fromthe facility woul d present
a significant public safety risk to |l owflying
aircraft during |anding and takeoff maneuvers as a
result of the close proximty to the Hayward
Executive Airport.

The deci sion also correctly recognizes
that separate and apart fromthe safety inpact
fromthose thermal plumes, locating the facility
at its proposed |ocation woul d cause a significant

cunul ative inpact on the operations of all Hayward
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Airport operations by further reducing already
constrai ned airspace and increasing pilot cockpit
wor kl oad to the detrinent of air safety.

These public safety issues are of
par amount concern to the people of Hayward and we
appreciate the Conmittee's recognition of these
issues. Not only in terns of their inpacts but
also inrelation to its decision to reconmend
agai nst an override of these inpacts for the
proj ect.

As the prelimnary decision notes, the
purported public health and conveni ence benefits
of the Eastshore project are noderate at best.
Especi al |y when conpared to the significant public
safety risks that have been identified. As the
evi dence suggests, Eastshore is not needed to neet
| ocal energy demand in the Gty of Hayward.

W al so thank the Conmittee for
recogni zi ng and respecting Hayward's adopted
general plan policy seeking to transition the area
in the vicinity of the proposed project site,
whi ch is near hones, apartments, condom niuns, the
Eden Gardens El enentary School, Ochoa M ddle
School and Chabot Col | ege.

The general plan envisions
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transitioning fromthe existing industrial uses to
a busi ness and technol ogy corridor which would be
nmore harnoni ous with the surroundi ng hones and
schools. Hayward has a vision for our future and
we appreciate the Committee's respecting that
vi si on.

In conclusion, the prelimnary decision
to deny the Eastshore power plant is well-reasoned
and wel | -supported based on the proposed project's
risk to aviation safety and inconsistencies wth
the City's land use policies. W recomend the
Committee finalize the prelimnary decision and
send it to the full Conm ssion for adoption
Thank you.

HEARI NG OFFI CER GEFTER  Thank you.

PRESI DI NG MEMBER BYRON:  Thank you,

M. Mayor.

HEARI NG OFFI CER GEFTER: Assenbly
Menber Hayashi, it is good to see you here in
per son.

ASSEMBLY MEMBER HAYASHI :  Yes, thank
you. Thank you for conming to Hayward. | actually
came to see Conmi ssioner Byron, welcone.

| am Mary Hayashi, Assenbly

Representative for this great city, also the 18th
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Assenbly District. | amhere because | wanted to
thank you for giving the Hayward comunity yet
anot her opportunity to come before you and provide
further testinony on the proposed Eastshore Energy
Center. And | also wanted to personally cone
bef ore you tonight to thank Commi ssi oner Byron for
hi s reconmendation to deny its application for
certification.

As Conmi ssi oner Byron clearly noted in
his decision, the |ocation of the Eastshore power
plant will negatively inpact the operations of the
Haywar d Executive Airport and the lives of those
who reside, learn and work at nearby hones,
school s and retail centers.

The CEC s own Final Staff Assessnent
the Federal Aviation Authority and the California
Transportati on Departnent have all stated that the
East shore power plant will negatively inpact the
Hayward Executive Airport. And these experts have
noted that air traffic safety will be severely
conpr om sed because of the enissions from having
two power plants nearby.

And as you know, this is no smal
matter for the airport that runs over 64, 000

flights a year. And the Eastshore power plant
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will inpact the 8,000 residents who live within a
mle, one mle of the proposed site. The 16, 000
col | ege students and 540 el ementary schoo
children who attend school within that mle

The Eastshore power plant has far
greater environnental inplications as well and
poses a threat to the health and safety of the
Haywar d residents. And certainly increased
em ssions will affect the region's air quality.
And we have already seen the results of poor air
quality as rates of respiratory problens such as
asthma ri se anong seniors and our children

In this regard, as you know, | have
i ntroduced Assenbly Bill 1909 that would provide
the City of Hayward with greater authority in the
approval process of the Eastshore power plant.
This bill will be heard in the Assenmbly Wilities
and Commerce Conmittee on August 11

I have encouraged the residents here
tonight and in the past to continue to wite to
you, Comm ssioner Byron, and others, asking that
t hey accept your decision and deny the Eastshore
power plant certification.

By working with the CEC and by passing

ny legislation, AB 1909, | am convinced that the
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Hayward community will not allow the Eastshore
power plant to come to fruition and harmthe
heal th of our children and famlies.

Once again | want to thank you for
coning to Hayward, your decision and all your hard
work here. | also want to thank the Cty of
Haywar d, the County, Chabot-Las Positas Comunity
Col l ege and all the other intervenors who have
wor ked very hard on this proposed application.
And | amconfident that we will prevail. Thank
you agai n.

HEARI NG OFFI CER GEFTER  Thank you,
Assenbly Menber Hayashi. And of course you are
wel cone to stay and listen to sone of the other
peopl e speaking in your conmunity.

Next woul d be Dr. Joel Kinnanmon who is
the Chancellor. Please come up. Thank you
Wl cone tonight.

DR, KINNAMON:  Thank you. And thank
you, Assenbly Menber Hayashi for your words.

Conmi ssi oner Byron, | just want to say
thank you for your recomendati on. And thank you
fromour district that's over 23,000 students
district-w de, 16,000 at Chabot, over 1,000

enpl oyees, faculty and staff and adm nistrators
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that live in this community, for the opportunity
to intervene on behal f of this power plant.

And al so for us to have a better
under st andi ng about the process used by the
California Energy Conmission. It has been an
educational process. It has been a transparent
process. And we appreciate you giving us the
opportunity to provide input for your
reconmmrendat i on.

Again, | -- Also before | say this |
would Iike to thank staff for all of your work
because | know these aren't easy issues when you
go into comunities and when you have different
constituent groups conme forward and express their
concerns. It puts all of us in very, very
difficult situations and stressful situations I'm
sure. And | thank you for all your work as you
went through this process.

And | al so hope that as you work with
ot her jurisdictions and other communities that you
will think of the comunity coll eges. They have a
vital mssion in their community. A lot of their
students come fromoutside of the jurisdiction but
then they are exposed to whatever night be within

that comunity.
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So if you will think of the community
col  eges and make sure that they are notified and
included in the process that would be hel pful
And | amgoing to work with ny col | eagues based on
this experience for us to have sone devel opnent
opportunities in California conmunity coll eges so
they understand their role in the process.

| understand the desire of the
applicant to reopen. W have been goi ng through
this process for sone tinme and there is a | ot of
i nformati on that has been provided. | feel that
you are confident, Conm ssioner Byron, in your
report.

And to reopen at this point | think
really does not do any value for any of us. W
need closure on this nmatter. Qur faculty, our
students, they have had this as a distraction.

And al so our Board of Trustees as well as a
di straction.

We feel, again, very positive about
your reconmendation in the process but woul d hope
that we could come to closure on this and nove
forward. And that's all | have, thank you

HEARI NG OFFI CER GEFTER.  Thank you very

much. Supervisor Steele. Supervisor Gail Steele
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for Alameda County. There you are.

Whi l e the supervisor wal ks forward. |
appreci ate that everyone wants to applaud their
public official but it takes a lot of time. So
after our public officials finish speaking, as
nmenbers of the audi ence speak, let's cut out the
appl ause and just -- you can smile because we can
see your smles and it will take less tinme.

Supervi sor Steele, thank you for being
here tonight.

SUPERVI SOR STEELE: | just came down
also to thank you for your reconmmendation. From
the County, our Board has totally agreed with our

opposition to this plant.

| thought today -- | wanted to say
sonmething too to you. | have lived here now, in
Haywar d, next nmonth, 46 years. | can't renmenber a

political issue where all the institutions, the
Cty, the County, Chabot, conmunity groups have
cone together on one side. Usually we are nore
split.

And | thought the only thing -- | know
this letter was sent to you but | thought | would
like to read two paragraphs of Dr. lton's letter,

which is alittle conplicated. But | think what
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as tinme goes

by we learn nore and nore things that are

endangeri ng our health.

the air.

And it is very hard to see particles in

You don't. And it is very hard

sonetines to see what is ailing people. So

science is conming along. And | thought this was

quite an inpressive letter that he wote. Because

there is so much that is not docunented yet.

"The Air Board study
enpl oyed a panel of experts
revi ewi ng many epi deni ol ogi ca
cohort studies conducted
worl dwi de in recent years. The
CARB report issued two inportant
findings. The first was that
PM2. 5 exposure increased the risk
of death in a population by ten
percent for every ten mcrogram
per cubic neter increase in
concentration. The previous
estimate was six percent.
Therefore the estimated effect
was increased by 66.7 percent,

which translates into a doubling
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or tripling of the nunber of
deaths due to PM2.5 exposures
dependi ng on the |evel of
certainty enployed. CARB
estimated that 8,200 premature
deat hs occurred annually in
California because of PM2.5 in
'99 and 2000. Based on current
pol lution | evels, which are nuch
i mproved since then, and the new
effect estimate, the nunber of
deaths due to this exposure is
estimated between 14,000 to
24,000 per year. A 70 percent to
292 percent increase.

"The second i nport ant
finding in the new report was
that there is no evidence in the
literature for a threshold bel ow
whi ch exposure is safe. Wile
the science to date has not
docunent ed effects bel ow seven
m crograns per cubic neter, the
consensus of the scientific pane

was that there is no reason to
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assume safe | evel s exist above

t he background | evel of 2.5

m crograns per cubic nmeter. Thus

the new threshol d recomended is

a range between 2.5 and 7

m crograns per cubic neter of

fine particle concentration. 1In

contrast, the prior standard

enpl oyed by CARB was the

established state standard of 12.

This new threshol d represents a

huge reduction in what exposure

i s considered safe, a reduction

of 40 percent to 80 percent."

I think, you know, the pollution issues
are just not that well-known today. You have al
ki nds of illnesses that sonetimes people can't
even docunment where they cone from

And the other thing I have to say to
you that's sort of sociologically speaking.
Sonetimes | feel that everybody wants in Hayward
what they wouldn't put in Piednont. They want in
Haywar d what they woul dn't put in a nore affluent
community. And a lot of us have been fighting for

Hayward for a lot of years.
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And we really are happy with what you
have recomrended and we just really hope, as the
Chabot person said, that we can put this to bed
and nmove on because we don't want it. And thank
you very much for your tinme. Thank you.
HEARI NG OFFI CER GEFTER  Thank you

Counci| Menber Barbara Halliday. There she is.

COUNCI L MEMBER HALLIDAY: Hi, I'Il be
brief.

HEARI NG OFFI CER GEFTER  Thank you.

COUNCI L MEMBER HALLI DAY: | appreciate
your once again being here. | feel like I am

getting to know all of you having been here so
many tinmes before you. You have done a very good
job, Ms. CGefter, of running these hearings,

t hi nk.

And Commi ssioner Byron, | just want to
say to you | very nuch appreciate the prelimnary
deci sion that you made. Wen people would ask ne
through this process, well howis it going, what
do you think they are going to do. | would say, |
don't know but | do think that the Conmi ssioner
who has been attendi ng these hearings has been
listening very carefully.

| thought you were naking great eye
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contact. You really have shown that you were
paying attention. | didn't knowif it was an act.
But | think, based on your decision | don't think
it was an act. | think you really were listening
to us and | appreciate that you have done that.

PRESI DI NG MEMBER BYRON: If that's al
| had to do was listen. There was a great deal of
material to go through in this case

COUNCI L MEMBER HALLI DAY:  Yes, and
appreci ate that too, just the tine.

And of course | very nuch support this
decision and | hope that the full CEC abi des by
your reconmmendati on.

I amvery proud of what our comunity
has done in standing up for itself and | hope that
you who have conme here for these many nonths to
hear our comunity have that inpression too, that
we care about the place. And | think our citizens
are al so very educated about issues |like health
and pollution. And I'msure you are hearing this,
you know, throughout the state.

In addition to just thanking you for
thi s decision and saying that | hope that we don't
reopen the process and that we do get soon to a

fi nal decision upholding your prelimnnary
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recomendation at the CEC | just wanted to say
that what | have | earned about the process going
t hrough, you know, these two plants that have cone
before us in Hayward in the last few years. |
have nore faith nowin the CEC and | hope that
that's sustai ned when this decision conmes through

But | also think that |ocal governnents
do need to have nore of a role in the process.

And | understand that perhaps the final decision
in mtters |like these needs to be taken out of the
their hands. But | do think that |ocal government
shoul d play nore of a formal role throughout the
process.

W were asked to make decisions on
these power plants at a point where very little of
the environnental work had been done at that
point. And we weren't really well-inforned about
the environnmental inpacts. And certainly then not
about any mitigations that would be proposed to
respond to those inpacts.

And | think it would be better if there
were nmore formal, if there was a nore fornal role
for a local government to play at a later point in
the process than they play now So that's a

suggestion | have.
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And finally just as a citizen of
California. And California is one of the best
states in the Union as far as energy conservation
goes. But we all know that we need to do nore.
And in my opinion to even consider building a new
peaker plant, which by definition is going to give
us power during the times we are using it, we are
using the nost and we just need nore than the
regul ar power plant can provide.

We as people of the world need to
understand that at those tines we need to
conserve. W need to cut back. W need to take
nmeasures not to use the power, or we need to get
it fromalternative sources that don't pollute the
air.

So | hope that the CEC -- | applaud the
CEC for the efforts it has taken already to
pronote renewabl e energy sources and al so
conservation. And would just encourage you to
continue in that vein and let's forget about
peaker plants until we have really taken all the
nmeasures that we can to conserve and use renewabl e
sources. Thank you.

HEARI NG OFFI CER GEFTER. Thank you very

much. Are there any other elected officials that
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wi sh to address us tonight? Because if not then
we are going to go on to the people who live here,
the residents of Hayward.

I am going to ask groups of people to
cone up who seemto have sort of common interests.
And that would be Don Canpbell, who is the
executive director for National Electrica
Contractors. Don. And also Barry Luboviski, who
has addressed us before. |If Barry is here perhaps
you can |ine up behind Don. And then we can kind
of nmove our |ine al ong.

MR CAMPBELL: Thank you. As nentioned
ny name is Don Canpbell. | amthe executive
director of the Northern California Chapter of the
National Electrical Contractors Association, where
we represent over 200 contractors in the Hayward
area, in Al ameda County.

And | amgrateful for this opportunity
to say a few words and to share a few thoughts on
this very, very inportant subject. And
appreci ate what | wal ked into when | parked mnmy car
and drove past the pickets outside and
appreci ate the comments fromthe public officials,
many of which that we support as an association

However, we differ in the concl usion
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and we ask for a continued investigation on those
i ssues of concern so that this very inportant
pl ant can be built. Peaker plants serve a
particul ar need.

To give you an idea, our association
just funded a $600, 000 research project to
i nvestigate how our contractors can be invol ved
with photovoltaic. W have in Southern California
the largest, private photovoltaic systemin
California by our joint apprenticeship training
commttee fromthe | BEWand the National
El ectrical Contractors Association

This study is to help find alternative
sources. The key word is that it is research. It
is not here today. You cannot build a peaker
pl ant using the technol ogy that we have other than
the one that's designed for here.

Now it is very easy, | think, for a
conmunity to | ook at the issues and be concerned.
No matter what we tal k about, be it a prison, be
it a peaker plant, it is easier to build it
sonepl ace el se. And | appreciate how Hayward
feels inits regard to Piednont. | certainly
appreciate. | also appreciate the ability to

listen to these voices of concern
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Al that we would hunbly ask is that
you reconsi der and that you | ook and investigate
those issues. For instance the issue of the
thermal plunes. It happens to be a fact that the
Russel |l Center Energy Center -- the Russell City
Energy Center is eight times larger and it is only
.25 mles further anmay. This is one-eighth of that.

The main concern, | think here, is the
need for a peaker plant. They are necessary. The
technol ogy today, spoken by soneone that | fee
that | know what | amtal king about with
technol ogy and the ability to fill the need, we
stand in support of this plant. Thank you

HEARI NG OFFI CER GEFTER  Thank you.

H, wel come tonight. Wuld you please spell your
nane for the reporters.

MR LUBOVI SKI: Yes. Hi, thank you for
an opportunity to address you. M nanme is Barry
Lubovi ski. And Ms. Gefter was correct, | have
spoken here once before so | will try to be brief.
| am secretary/treasurer for the Building and
Construction Trades Council. W represent 28
construction unions in Al ameda County.

And first let me associate nyself with

the opening comrents of Chancellor Kinnanmon in his
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expressed appreciation. | think everyone in here
appreci ates the work that this Commi ssion does and
the due diligence and the hard work that is put
forward in making findings, listening to a | ot of
testinony. So | also want to express our
appreciation for that.

The real issue here is not whether or
not we need peaker plants because | think that is
an established fact. By the very nature of their
title they cone on-line when they are needed,
during peak tinmes. So | would respectfully
di sagree with the contention on the need for
peaker plants or on the contention that we don't
need themin Hayward. |If in fact that's the case
then this is not a very good business venture on
the part of the business because they will not
conme on-line unless they are needed.

So the real question here is whether or
not this plant is appropriately placed here.
agree, | would nuch rather see it in Piednont than
here. The placenment of this plant is not by
coincidence. It has alot to do with location in
terms of the proximty to the grid and a nunber of
other factors that necessitate where plants are

pl aced to get the nbst power and econony out of
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their production of electricity when needed.

Also | think that there is the
difficult issue in every conmunity in California
about the placenent of power plants. Power plants
by definition bring forward a whol e host of fears
and a whol e host of conceptions.

As was just said earlier, we are
evolving in terns of the production of power and
think in years to cone we will see cleaner plants.
But that should not pre-presunme that this is not a
clean plant. And it is rmuch different fromthe
pl ant that | worked on over 30 years ago in
Pittsburg, which was a power plant also. So we
are seeing an evolution to a nmuch cl eaner plant.

We nmake decisions all the tine on
wei ghting inpacts on our communities. Right now
there is the widening of the freeway that connects
580 and 880. Freeways produce additiona
pol lution. So we nake judgnments based on their
necessity and based on their viability and
practicality.

The Buil di ngs Trades Council feels that
this is not only viable but an inportant conmponent
in the power grid in California. So the rea

guestion is, are there conpelling interests here
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that outwei gh that need and we do not believe so.

It was pointed out by the speaker
before nme that the plume at Russell City Energy
Center significantly -- it was much greater than
that of this plant. | would also add to that
that, as | think was said and observed in earlier
testinony at other hearings, that this plant is
outside of the inmredi ate safety area of the
airport. It is in an industrial area.

And | think that one of the
difficulties in an industrial area -- and our
comunities are going through struggl es around
these issues. | was at a hearing in Berkeley
where they wanted to cl ose down a foundry that had
not only an inportant role to play but al so jobs.
So this is a continual tug of war between
necessity and viability in terms of air pollution
and ot her issues.

We think that the need for power going
forward in this next period of tinme, and the
mandat e of the Commission for ensuring that we
have protections to our power grid, outweigh the
i medi ate | ocal concerns.

I think I have covered nost of the

points. | appreciate the difficulty of this.
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certainly respect and understand the concerns of
local residents. But | would subnmit to everybody
in the room really the conpelling question is,
where do we put plants? Both power plants and
peaker plants. Wose community do we put themin
that is not going to rai se these issues?

And | think that when we review these
we have to | ook at the broader issue. And that
is, what is really necessary in the region? Wat
do we need to sustain ourselves in terns of
electrical integrity in Northern California?

Thank you.

HEARI NG OFFI CER GEFTER.  Thank you very
much. The next group would be -- | have a series
of people who are professors so | amgoing to ask
Dr. Sherman Lewis to cone up and then Professor
Laurie Price and then Professor David Fouquet. So
the three of you, maybe you can line up starting
with Professor Lewis and then we'll hear from our
faculty. Welcome Professor Lew s.

DR. LEWS: Thank you. It's
interesting and appreciated to get up here a
l[ittle bit earlier because if you had called ne
later | would have had even nore notes and spoken

even | onger.
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(Laughter)

PRES| DI NG MEMBER BYRON:  Prof essor
Lewis, if | may ask you a question. Wre you part
of the evidentiary hearings? Wre you a W tness
during the evidentiary hearings?

DR LEWS: Yes.

PRESI DI NG MEMBER BYRON: Do you have
additional public comrent? Because there's an
awful |ot of menbers of the public here who woul d
li ke to speak this evening.

DR LEWS: I'd like to nmake a public
coment more than an intervenor process kind of
conment .

PRESI DI NG MEMBER BYRON:  Your comments
are wel cone but | hope you will respect that there
are many others here that would like to speak this
eveni ng.

DR LEWS: Yes, | do.

PRESI DI NG MEMBER BYRON:  Thank you.

DR LEWS: | think what we have in
this process. And | amhere to express ny
appreciation for Jeffrey Byron's decision in this
matter. Because | know there is sone push the
other way on you politically.

PRESI DI NG MEMBER BYRON: There is no
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push on ne. And it is not a decision, it's a
Presi di ng Menber's Proposed Decision. Just so we
are clear on that, okay.

DR SHERVAN: |'m oversinplifying.

PRESI DI NG MEMBER BYRON:  Ckay.

DR. SHERMAN: But | suspect that al ong
with all of the rational analysis and enornous
amounts of time that there may possibly be sone
el enent of politics involved. | say that partly
because | ama political science professor

PRESI DI NG MEMBER BYRON:  Well, | can
assure you there is not and I amnot a politica
scientist. W are basing the decision based upon
the evidence that is in the record. Please
proceed.

DR. SHERMAN: W are in a process of a
conflict between an old paradigmand a new
paradigm The ol d paradigm the PUC woul d give
P&E perm ssion to nake arrangenents wth
corporations for new plants that used fossi
fuel s.

The new paradigmis being pioneered in
California by the CEC. And you produced an energy
pl an which included a fairly strong chapter on

peaki ng plants, showi ng that there were sone
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fairly significant ways that we could avoid the
need for those things and nove towards a nore
sust ai nabl e energy future.

But there is also a degree of confusion
in which the CEC staff report on this plant
i ndi cated a need for the peaking power. Evidently
ignoring the plan of the CEC froma few nonths
before that. And nore recently a CEC staff
comment that my comrents to the CEC were not
substantive. Wich was interesting because ny
conments largely refer to the CEC s energy plan
for the state. Hopefully the staff does not think
its own plan is not substantive.

The argunents that are nost prom nent
have been avi ation hazards, pollution, use of
fossil fuels, contradiction of |local plants. But
what concerns me the nost is the bigger picture of
meeting our energy needs through alternatives. W
have seen enornous national nedia coverage on T.
Boone Pickens' plan for expanded wi nd power, Al
Gore's speech on energy to nove us away from
fossil fuels.

And Commi ssi oner Byron's decision is
part of that |larger process to sonehow find a way

to nove away fromfossil fuels to sustainable
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systens. You perhaps didn't intend to be a ngjor
pl ayer in the history of Hayward but that is
sonet hing that is happening to you.

And we have the issue of a possible
i nconsi stency of the prelinmnary decision with
that that was made for Russell G ty. Counci
Menber Halliday referred to the different
condi tions under which that decision was nmade by
an earlier city council and we now have better
i nformati on about pollution.

And we al so have the fact that that
power plant may al so not cone to fruition because
of Rob Sinpson's action before the EPA because it
i s seeking a second renewal of its permt to
buil d, which does not seemto be legal. And
possi bly because of new information relating to
the heal th danage of particul ates.

It is possible, in fact, that the two
Haywar d peaki ng plants and the Altanont peaking
plant could fail. And |ooking forward in a Iarger
policy context it would seemto nme worthwhile for
the CEC, and | realize | am not speaking rea
specifically to Eastshore, but to revisit the
chapter on peaking plants fromyour basic state

pl an of last year, to see what we do.
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Did we, can we survive without these
peaki ng plants? Can we have insul ation that
reduces air conditioning needs? Can we have tine
of day pricing that encourages conservation? Can
we have nore ENERGY STAR appliances? Can we have
nore solar, thermal and voltaic and ot her
alternatives? So that we can have not a process
driven by a corporate applicant but a process
driven by the CEC itself to visit the peaking
power plant issues in the context of these three
plants. Hopefully you will consider doing that.

And al so pl ease | ook at the role of the
PUC in giving permssion to P&E to build nore
fossil plants. Which are not really consistent
with what the CECis trying to do

Agai n, Conmi ssi oner Byron, thank you
very much for your recommended deci sion

HEARI NG OFFI CER GEFTER: Thank you. |
think -- Laurie Price and then David Fouquet
pl ease. Thank you.

Ms. PRICEE Hi. | ama professor at
Cal State East Bay and | feel the dangers posed by
all the testinmony about air quality issues with
this power plant and with other power plants in

the area. But | want to address a slightly
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di fferent feature of opposition to the plant in ny
testi nony.

The piece | want to add to this is
about yet another reason to reject the plant. And
that reason is energy security. Just three weeks
ago the Federal Energy Infornation Agency said
that natural gas will cost 52 percent nore next
year than it does this year. Supplies of natura
gas, just as those of oil, are finite and
i nventories are declining. The increasing costs
of natural gas as the world conpetes for dw ndling
fossil fuel supplies will just get passed on to
energy consumers, to all of our utility bills.

And to the general inflation in our society as
energy costs increase. The only way to avoid this
is to cone up with real, renewabl e energy sources.

In short, the CEC needs to consider
that this Eastshore power plant represents the
sanme, old energy insecurity. The constantly
expandi ng nonster that sucks our econony dry to
pay for decreasing fossil fuel supplies from
unfriendly places.

To sumarize: In ny view the Eastshore
plant is inappropriate for pilots, for public

health, for the earth's livability in the comning
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decades. And finally the piece | am addi ng here.
It is inappropriate for our energy security in the
state of California and in our nation. Thank you.

HEARI NG OFFI CER GEFTER  Thank you.

PRESI DI NG MEMBER BYRON: | f you could
hel p confine your remarks to the coments on the
Presi di ng Menber's Proposed Decision that woul d be
very helpful. | appreciate the concern about
energy security. You only know me in the context
of this hearing. But |I can assure you the Energy
Conmi ssion, ny predecessors at the Conmmi ssion
current Comm ssioners, are quite concerned about
many of these sane issues that you are discussing.

I know that many nenbers of this
conmunity have gotten very engaged around energy
issues and | think that is fantastic. | encourage
you to do more so. But it would be very hel pfu
if we could stay on point here with regard to what
is before us this evening. Please go ahead.

HEARI NG OFFI CER GEFTER  And al so
pl ease state your name and spell it, please.

MR FOUQUET: M nane is Dave Fouquet.
That is FOUQUE-T.

HEARI NG OFFI CER GEFTER.  Thank you

MR, FOUQUET: And | am now set to begin
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ny 17th year as a nath professor at Chabot Coll ege
where | have held tenure since 1996. | amalso a
homeowner in the Eden Gardens nei ghborhood in West
Hayward and ny house is about half a mle fromthe
proposed Eastshore Energy Center.

| would like to appl aud the
reconmendation to deny the certification of
Eastshore. And | realize that air safety and | and
use were the major factors cited, though |I do
appreci ate your addressing certain air quality
i ssues in your report, notably acrolein and NO2
em ssi ons.

| just wanted to nake a coupl e of
points with regard to air quality, speaking of
those points that were in the report. First,

did speak to you in January and | would like to
reiterate my opinion that | ambelieve that the
local Air Quality Managenent District's standards
are not stringent enough when it cones to keeping
clean the air that we breath.

As we point to that it seens it is
their policy -- | amfar froman expert on this
but it seens it is their policy that had perntted
the exclusion of acrolein in the emssion tests in

the first place. Wich is why | amglad that you
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had it addressed in the report.

However, now that the California Air
Resources Board, or CARB, is inplenmenting a new
standard for NO2 it just seems to support ny point
that insofar as we |icense power plants based on
presently | ax standards for air quality that we
are only asking for trouble ahead as the standards
becone nore stringent.

The second point | would |ike to nmake
iswith regard to the push towards renewabl e
resources. It is that of course | would hope that
in a densely popul ated area that we woul d, that
woul d be precisely the place we want to push for
renewabl e resources.

As | told you in January | do have a PV
systemat my house. | back-fill the grid at peak
times. Also Chabot College is planning to instal
a nmegawatt system at the canpus this winter and
also at LPC as well. So those PV systens all tend
to have naxi mum power out put during peak timnes.

So it seems to ne that as these beconme nore
standard in the area that it seenms to ne that we
can gradually fulfill our peaker need just with
phot ovol tai cs. Thank you very much.

HEARI NG OFFI CER GEFTER:  Thank you.
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Pl ease, let's not applaud, it takes too nmuch tine.
| amgoing to ask Jesus Armas to cone forward
And also if we could not applaud it will save us
some time as so many people want to speak to us
this evening. M. Arnas.

MR. ARMAS: Thank you very much. Jesus
Armas, Hayward resident. | first, as you know,
got involved with this in ny official capacity and
I now continue to be involved as a private
citizen.

PRESI DI NG MEMBER BYRON:  So this
project has outlived your career, | take it.

MR ARMAS: It doesn't outlive ny
career as a resident who is concerned about the
future of our city and it is in that capacity that
I"d like to just share a couple of renarks.

This project seenms to have stealth
qualities to it and continues to have stealth
qualities even to this day. | shared with you
before that the City was not apprised of the
application for this effort in the context of
Tierra Energy seeking to get a purchase agreenent
with PGE until after that took place

As you will remenber P&E awarded a

purchase power agreenent in April of '06 to sone
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entity unknown and unidentified as to its
location. It wasn't until two nonths later that
we | earned that the applicant at the tinme was
considering siting it in Hayward. W expressed a
nunber of concerns when that came to our attention
and continue to have those concerns today.

I make reference to the stealth
qualities because as you heard this afternoon, we
heard an inportant fact this afternoon. And that
is that the power purchase agreenent apparently
was terminated by Tierra Energy in May of this
year. Again an inportant fact that was not
di scl osed to anyone but for one of the intervenors
bringing it to the public's attention and to the
Committee's attention this afternoon

| find that ironic because in the
letter subnmitted on behalf of Eastshore, M.
Byron's decision is criticized. The coments
begin by indicating that the author is astonished
and baffled by the basis of that decision. It
goes on to say that it reflects, quote,

i nconpl ete, distorted and i nappropriate
distillation of the record. | think the record
actually represents the opposite. |t represents a

reasoned, thoughtful deliberation of the facts, a
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t hought ful deliberation of the record, a
t houghtful deliberation of the local nmatters.

And what | find especially reassuring
is the analysis that is presented with respect to
the request to override the local regulations and
standards. Quite enphatically and quite clearly
t he Proposed Decision indicates that the findings
cannot be made. | find it particularly gratifying
because | think sone of the same argunents that
are found in the opinion are the sane argunents
expressed to you in January. So | think there is
some validation in terms of the research that we
di d back then.

I want to commend the Conmittee, | want
to conmend the Hearing Officer and | certainly
want to commend CEC staff for their hard work.

And | urge a favorable consideration when the ful
Commi ssion hears your recommendation. Thank you.

PRESI DI NG MEMBER BYRON:  Thank you.

HEARI NG OFFI CER GEFTER.  Thank you very
much. | would like to ask Carol Ford from
California Pilots to cone up and then Andy W I son,
who is a local pilot, to also maybe get in line
behind Ms. Ford. Say your nanme, please.

MS. FORD: Thank you, Ms. Gefter and
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Conmi ssi oner Byron. | do want to speak beyond
what | said when | testified.

HEARI NG OFFI CER GEFTER: Pl ease say
your name for the record.

M5. FORD: It's Carol Ford.

HEARI NG OFFI CER GEFTER  Thank you

M5. FORD: Thank you. And it's F-O R
D, like the car. | amthe vice president for
Region 3 for the California Pilots Association and
also the president for the San Carlos Airport
Pilots Association. And additionally |I have been
asked by the Skywest Honeowners Association to
make coments on their behal f because they
couldn't be here tonight.

Dear Conmi ssioner Byron, The California
Pilots Association and the San Carl os Airport
Pil ots Association both support and appl auds your
PMPD denyi ng the application for Eastshore Energy
Center, a power plant to be built in Hayward
within a half-nmle of Hayward Executive Airport.

In a separate docunent by our attorney
we outlined all of that.

But | just wanted to thank you for the
part about Hayward Executive Airport is a vita

link in the national transportation systemand it
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is therefore really inportant to protect the
ai rspace above and adjacent to the airport as well
as the land around it.

As you noted in the PWPD on page 350,
quoti ng you:

"We conclude that EECis

likely to create a hazard in two

ways: One, turbulence fromthe

plunmes rising to an altitude

where airplanes fly, and two,

pilots needing to take additiona

neasures while in the cockpit in

order to avoid potential

i nvisible plunmes, and therefore

that project will cause

significant, adverse

envi ronmental inpacts. W also

concl ude that the inpacts cannot

be mitigated."
Thank you.

Not ed on page 350, the proximty of the
EEC site to the Hayward Airport, particularly its
location with the airspace is problematic in an
al ready congested area. You further delineate on

page 351, avail able airspace and traffic patterns
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are a concern not only horizontally but
vertically. These are inportant and correct
statenments for which we thank you.

By constructing even one power plant
within a half-nmle, or any power plant within one
and a half mles. As you nmay be aware we renain
adamantly opposed to Russell. Close to the
airport it will limt airspace use, which would
have a dramatic, deleterious affect on the Bay
Area's air traffic managenent and the utility of
the Hayward Airport, an inmportant reliever to
Cakl and.

W appreciate your work and attention
to disparate details. Please continue to deny
this application for Eastshore.

Then the Skywest Honeowners
Association. This is witten by Samant ha
Bl oodhart, B-L-OODHA-RT. And she says:

Dear Sir: Skywest Townhouse Homeowners
Association would like to add its support for the
East shore Presiding Menber's Proposed Deci sion
Skywest Honmeowners sought to intervene in the
Russel |l City proceedi ngs but the CEC unfortunately
refused our offer of evidence. And they strongly

support this decision, your prelimnary decision
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I amthe president of the directors of
a 140 unit townhouse honeowners associ ation
represented by Ms. Hargleroad in opposition to the
East shore and Russell facilities.

We strongly agree with the findings in
your prelimnary decision and support you in
recommending it for the permanent adoption by the
California Energy Conmi ssion. W thank you for
your efforts and appl aud your group's insight.

Furthernore we respectfully request and
support that your same prelimnmnary decision be
recomrended to the CEC as a deternination for the
Russel | facility.

As the Hayward Executive Airport's
nearest residential neighbor we are very concerned
about pilot workload and safe aircraft operations
near our comunity.

W apol ogi ze that couldn't be here this
evening but we only -- she only recently heard of
it and she couldn't get here this evening.
Sincerely, Samantha L. Bl oodhart, president,
Skywest Townhouse Honeowners Associ ation

Thank you both very nuch.

HEARI NG OFFI CER GEFTER.  Thank you very

much. M. WIson.
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MR, WLSON. Good evening and thank
you. | won't address you to save tine.

I would also Iike to rem nd everyone
that | amthe only resident besides Paul Haavik as
an intervenor that's attended all the neetings.

Al aneda County | and use neetings, work sessions
and al so before the Conmi ssion in Sacranento and
also as a witness before Mary Hayashi's bill, AB
19009.

| amthe pilot that attended the
neetings and al so forcefully brought the attention
to the CEC on the aviation issues. | want to
thank you for bringing those issues to the front.

I want to thank you for your prelimnary decision
And hopefully you will be able to see it through
in Sacranmento

| would just Iike to nake a couple of
new comments. One of the things is that if we go
back to what Gail Steele said, our county
supervisor. She is also a forner Hayward counci
menber. And her comment about people targeting
Haywar d.

Wel | Hayward just happens to be the
heart of the Bay. |If you take a map and you | ook

at the east side of the Bay, we are dead center
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We have nmj or conmuni cati ons here, both mnicrowave,
radi o stations, television stations, telephone
i nterchanges. W have highways, bridges. And it
woul d just be normal to just pick a place and put
it in Hayward.

Except we have a little problemwth
that. The problemis, the State of California
wanted to put a freeway through Hayward up in the
hills. That started 40 years ago. The applicant
is conpl ai ni ng about a year and a half. Eastshore
still hasn't broken ground. That started in 2000.
It is now 2008. They have asked for an extension,
2010. W& have --

PRESI DI NG MEMBER BYRON: | think you
are referring to Russell City.

MR WLSON. Russell Cty, yes. The
point is that you as the California Energy
Commi ssion and the applicant has to understand,
this is a big, conplicated place. On one power
plant it was the forner city manager that worked
with you. It was the current mayor that's worked
with you to see that through. And the issue is,
one power plant.

But no, we have to have two power

plants for all the reasons we can understand.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

207
Wel | what about the third power plant? The fourth
power plant? And now we have what is called a
power park or an energy park. Wat about on the
Hudson in New York? Fifteen power plants in a
row. | think that's what you are hearing from
t hese peopl e.

O course the | abor unions would | ove
to see 15 or 20 power plants here, it's the idea
spot. It's the center to the valley, it's the
center to the peninsula. W should have 50 power
plants here. That's the point, we don't want
t hem

If you have Russell Gty that is going
to take the power across the Bay. You have from
San Franci sco to San Jose, the East Bay to the
Paci fic Ocean, and you had to put it in Hayward.
So there's a |l ot going on here.

Last, roads. Type F. Wat's a type F?
Traffic doesn't nmove. A couple of weeks ago, as
di scussed in neetings. What happens when there's
a bad accident? Two people were killed, a truck
overturned. Wen that happens the hi ghway patrol
has to shut the freeway. The PM2.5 goes through
the roof around here. M ssion Boul evard, every

street in Hayward is inpacted. Can you get an
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enmer gency vehicle through? No you can't.

So these are the issues that we tal ked
about. These are the issues that are a problemin
dealing with Hayward. It just takes tinme. You
are on a 12 nonth cycle. You should have 24, 48,
up to what, ten years. Forty years for the
freeway. So it is not a small place, it is not a
sinple place. It is not a place in the valley
where in 12 nonths you can site a power plant.
Thank you.

HEARI NG OFFI CER GEFTER. Thank you very
nmuch.

PRESI DI NG MEMBER BYRON:  Thank you
M. WIlson, for attending all these neetings. And
| would appreciate if you could stay afterwards to
hel p answer sone of the questions fromthe press.

(Laught er)

HEARI NG OFFI CER GEFTER: | was going to
ask M chael Toth to conme on up. And M. Toth,
when you were here previously you spoke to us
about acrolein -- | can't even say it at this
point. W have all your testinony so there is no
need to repeat that. |[|f you have other
information to add --

MR TOTH. Yeah, | won't repeat nyself.
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My nane is Mchael Toth. | ama resident about a
half a mle fromthe plant, also in the Eden
Gar dens nei ghbor hood.

You know, the thing | wanted to coment
onis actually tinely. It's the applicant's
request to conduct nore scientific inquiry. To
hol d the record open to conduct nore scientific
inquiry into the particular issue that has cone to
the forefront that they are being denied. It
seens |ike, appears like the primary reason why
this power plant is proposed to be denied.

Earlier in the -- You know, | was at
t he workshops and | have subnmitted many conments.
| personally actually was somewhat chided in the
earlier staff reports for requesting that
additional scientific inquiry into PM2.5, non-

di esel PM2.5 and the effect on human health, as
wel | as the issue of the acrolein enm ssions of the
plant. You know, testing nethods that were
uncertain as far as the Bay Area Air Quality
Managenment District and CARB was concerned. And
certainly additional EPA data from anot her agency
that would tend to have a different opinion on the
em ssions of plants like this.

And the response fromthe Conmi ssion
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was that their policy was basically to adhere to
existing state regulatory standards. They did not
even want to go to ook at EPA test nethods or
st andards because CARB hadn't given -- preferred
them So it was inportant for themto adhere to
exi sting state standards.

And so what | hear fromthe applicant
here is that the existing state agencies, that
they want to actually conduct nore research here
with reference to the thermal plune issue and the
hazard to airports.

And | would say that if the Comm ssion
chose to entertain the opening of the evidentiary
record to conduct nore scientific inquiry into
this particular issue that the Conmi ssion also
entertain opening up the record to conduct nore
scientific inquiry into the hazards of PM2.5.

Whi ch recently we have had sone research from CARB
concerning that PM.5 is in fact many tinmes nore
danger ous than what has previously been reported.

As well as while they are at the
Col orado plant and Berrick testing the aircraft
that they actually do a full air district source
test for all the toxic air contami nants at those

plants as well. Just in order to be consistent.
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| think it is unlikely that the record
woul d be opened at this point because | understand
fromthe CEC that if we just kept the record open
to do scientific inquiry as long as it takes to
find the truth then we'd probably never finish

So | would thank you for your
recomrendation to not approve this project and
woul d hope that the evidentiary hearings, that the
evi dence phase will be closed very soon. Thank
you.

HEARI NG OFFI CER GEFTER. Thank you very
nmuch. | have blue cards from several honeowners
associ ati ons and CAP, Citizens Against Pollution
| would like all of you to cone up, line up. And
that woul d be Audrey LePell and Joanne Gross. And
Audrey, we have heard fromyou many tinmes so we
hope that this time you could tell us sonething
di fferent because we have all your other comments
on the record. Joanne. And then also Linda
Ransey and Croft Jervis. |If you could just sort
of line up. Thank you. Could you tell us your
name, please

MS. LePELL: Thank you. M nane is
Audrey LePell. | amthe president of an

organi zation called CAP, Ctizens Agai nst
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Pol | uti on.

Wl | when we, | and others, stepped
into this nmenage of neetings beginning a year ago
| ast spring, little did we realize how conplicated
and how i nteresting our experiences would be. So
| have questions that | feel are appropriate for
this afternoon but were not answered. So | will
confine nmy remarks to those questions, which you
have not heard that | know of.

First of all, we have never been told
or we have not been revealed the ternms of the
Tierra contract, Eastshore contract. Wat it
really says with the City. W understand there
was an original payoff, we call it, of $5 mllion
Thi s has never been verified but we have been told
this was part of the original offer that the
Tierra Eastshore Energy Center made to the city.
So if this is not true -- W always |ike to know
if it is true or not.

PRESI DI NG MEMBER BYRON:  That m ght
explain M. Armas' retirenent.

(Laughter)

MS. LePELL: | think we would all Iike
to have that in our retirenent package.

We haven't seen the contract, the
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actual contract that the Tierra people have agreed
to with the Gty of Hayward. That would be a very
interesting docunent to get to or see or read.

We are offering -- W were told that
Tierra of fered other nonies to other agencies, one
of them bei ng East Bay Regi onal Parks District.
And we are concerned that that was not reveal ed
t oday.

Now two other itens that are off the
subj ect but on the subject. W have never been
heard -- we have never been told, | nmean, who is
the permitting agenci es besides yourselves are.
There have been referred to, pernitting agencies.
But there's a flood control agency by the County.
There are other agencies that Tierra Eastshore
nmust get permission fromin order to build. But
we have never been nor have | been ever able to
identify who they are. That would be hel pful to
the citizens of Hayward because often these
agenci es have public neetings on their own that we
nm ght attend.

Is there a hearing -- |Is this hearing
also a part of the Bay Area Air Quality Managenent
District. Wen we went to speak to themthey

corrected us severely by telling us that your
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hearings are their hearings. But we were never
informed by you, the California Energy Conm ssion
or the Bay Area Air Quality Managenent District,
until their staff very casually told us, your
hearings are their hearings. And if that is the
case the public deserves to know that.

| guess that ends my questions. So |
wanted to say, we are always pleased to see you in
Hayward and wel come. Hope you enjoyed the early
eveni ng restaurants, et cetera, and our
denonstrati on and we hope you conme back soon
Thank you.

PRESI DI NG MEMBER BYRON: M. Arnas, |
apol ogi ze for ny poor hurmor. But | would like to
give the applicant a chance to respond if they
wi sh. There is no real need to give that
insinuation any credibility but I think you
deserve the opportunity to respond.

MR TREWTT: Well, just to clarify.
Tierra Energy has no agreenent with the Gty of
Hayward at all on anything. | think what you
m ght be referring to is another project.

PRESI DI NG MEMBER BYRON: And staff
m ght be able to help with regard to Ms. LePell's

guestions about all the agencies that are
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i nvol ved. Would you care to nane sone of the
agencies that are involved in the permtting
process.

M5. HOLMES: Typically the staff
notifies and did notify in this case all of the
| ocal, regional and state agencies that would
i ssue permts. But for the Energy Commission's
exclusive jurisdiction and to the extent that we
recei ved comments, those comments were
incorporated into the staff assessnent.

If we didn't receive coments fromthe
agenci es we nonetheless tried to establish what
t he governing regul ati ons would be, again absent
the Commission's jurisdiction, and inpose
conditions of certification to ensure those
requi renents woul d be net.

PRESI DI NG MEMBER BYRON:  Thank you.

HEARI NG OFFI CER GEFTER. kay. |
under stand that Linda Ranmsey is not here but she
sent a blue card with her information. Are you
Joanne G 0ss?

M5. GRCSS:  Yes.

HEARI NG OFFI CER GEFTER. Pl ease go
f or war d.

M5. GROSS: My nanme is Joanne Gross, G
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R-OSS | ama resident of Fairview, which is an
uni ncor porated area of Hayward in Al ameda County.

Al | wanted to say to you tonight is
to ask you to please follow through with your
proposed deci sion to deny the application for the
East shore Energy Center. | understand that the
primary reasons are that it does not conply with
Hayward LORS and its high-velocity thermal plunes
wi || cause hazards to aircraft and nei ghborhoods.

However, | amnot convinced that there
are al so not significant environmental justice
i ssues, air quality issues, health hazards, noise,
visual blight and just a negative inpact on our
living situation.

| am especially concerned that it will
alter the entire character and culture of our
comunity. | was born and raised in Hayward and
so are nmy parents who are 87 years old and live in
Castro Valley. And Hayward was a wonderful place
to grow up. You know, we have beautiful hills and
creeks. W had a wonderful downtown. W had a
Joseph Magni n's downt own back in the day.

And you mi ght not know this but at the
turn of the century Hayward was a nmjor resort

destination for wealthy famlies in San Franci sco.
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The town is naned after WIIliam Hayward who had a
beautiful resort hotel here and there was even an
opera house over where the Starbucks is.

["lI'l be the first to admt that Hayward
hasn't aged very gracefully but we now have a
mayor and city council and planni ng comi ssi on who
are very conmitted to inproving and redevel opi ng
Hayward. Maybe you have driven through town and
seen the new theater conpl ex going up

We do not want Hayward to becone a
heavy industrial corridor. And by approving the
Russell City plant you have opened up the door to
conpanies like Tierra that would like to piggyback
on that industry. And |I am concerned about what
will come next.

If you consider the communities of
R chnond and Martinez and Pittsburg. You know,
comunities that have heavy industries in them
those peopl e have really suffered because of those
i ndustries. And you probably know that |ast week
over 1,000 residents went to a Richnond City
Counci|l meeting to protest Chevron's expansion of
their facility there. The industry runs those
town and we don't want that to happen to Hayward.

So | hope that you will also deny Cal pine's
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request to extend their application. Thank you

HEARI NG OFFI CER GEFTER  Thank you
M. Croft Jervis. State your nane, please

MR, JERVIS: Good evening, ny nane is
Croft Jervis. That's J-E-R-V-1-S. Conmi ssi oner
Byron and the rest of the staff, thank you for
coming this evening and listening to us and giving
us the opportunity to speak to you. | ama
resident, a long-termresident here of Hayward. |
represent ny Hayward associ ati on on Prospect
Street.

And we are very concerned, mainly with
the health issues and the pollution that's created
in the Bay Area itself as a whole. W know even a
| ot of days that we have the spare the air days.
We have hills to the east of us, we have hills to
the west of us. And this creates alnost like a
little bit of a bow. And you can go up on these
hills and you can | ook down and you can see the
haze down here in the bay.

And to add to nore of this pollution
don't feel it's a good part to put in these power
plants with the amount of pollutants that they
m ght expel into the atnosphere. And I'mtalking

about long-termhealth issues for our children and
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for a lot of our seniors that have different
medi cal probl ens.

We have a beautiful shoreline along
Hayward here that penetrates along from San
Lorenzo and San Leandro. W have wal kways and
pat hways so people can ride their bikes over
towards San Mateo Bridge. And we have anot her
area, Coyote Hills, that's to the south of us.
And those are all areas we have wildlife preserve
areas where a lot of the birds migrate and conme in
here. And to add to the areas nore of these
factories and nore of these exhaust em ssions
going into the air, it's going to create a | ot
nore hazards to health issues, | feel. And for
the rest of us.

And we want to try to clean up the Bay
Area, not add to it. And we already have an issue
with our first power plant that we are trying to
stop fromconming in. Now we have this before us,
a second power plant. Wen we don't even know
what the outcome of the Iong-term situati on would
be, even for the first power plant if it is
adopt ed and brought into the system W need to
have a study and see what kind of pollution and

what kind of things that that's going to create
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bef ore we have anot her power plant. And that
woul d just go on to others and others.

So we are very concerned about that and
I"msure you are and | hope that you'll consider
us and deny these approvals for these power
plants. Thank you very mnuch.

HEARI NG OFFI CER GEFTER  Thank you.
There are several individuals. Catherine Conbs,
are you here? Catherine? Yes. And then | am
going to ask Clarissa Arafiles. Carissa. And
Juanita McDonal d and Juanita CQutierrez to please
line up inline there. And then we can start with
Cat heri ne Conmbs. Could you say your nane, please

M. COVMBS: Okay. M name is Catherine
Conbs. | ama Chabot student. | have lived in
Hayward al nost ny entire life.

And | would like to thank you
M. Byron, for your reconmmendation to deny the
power plant. And | would like to say, you know,
just adding to, you know, picking on poor little
Haywar d.

One of the things about Hayward, you
know, is actually we have a really good nusic
programin our school. | don't know if anybody

here has even heard about it but Mount Eden has a
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phenonenal choir. And part of the reason it is so
awesome i s just because it is taken fromthe
el enentary school to the middle school and to the
hi gh school

I know that if a power plant was built,
you know, |ike dead center like right where al
the schools are because there's Chabot College and
there's Munt Eden and then there's Gchoa and Eden
Gardens all right there. You know, that would
really not just hurt this nusic programthat |
| ove so nmuch but all the kids who go to schoo
there. You can't really say that that's right,
can you?

It's like if there were two kids who
were snoking cigarettes outside the playground of
this little elementary school. | nean, what's the
right thing to do? Do you go up to themand join
themin snoking right there or do you ask themto
pl ease take their business somewhere el se?

And | renenber there was this one
comercial. | don't know if anybody has seen it
but there's a damand then these two inspectors
wal k by. And there's this little crack in the dam
and one of the guys, you know, they take out their

gum and stick it on the crack. And then as they
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wal k away the whol e dam expl odes, which is just
horri bl e.

And the reason | told you that is not
because it was a hunorous conmmercial but actually
what they were doing was they were applying a very
temporary solution to a big problem you know. |
mean, if the dam goes down then what happens to
the city? Cone on now.

And in a way the power plant, it's
really old technology. It's four-year-old
technol ogy and you're trying to use it to solve a
bi gger energy problem But it's not going to work
for very long. | mean, pretty soon just powering
the power plant, you know, the natural gas is
going to be too expensive in a few years and you
will have to shut it down anyway. O if not shut
it dowmn it will just be so expensive to nmaintain.
And in the nmeantine you will be throwi ng so nany
pol lutants on this community it will ruinit.

I mean, | know that if | had a choice
to choose a house in one city or another | am
going to choose a city that doesn't have a power
plant init. And considering that Hayward is the
center of the Bay Area. |It's the place where

people -- | mean, the only reason ny parents noved
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here is because it is the center of the Bay Area.
It's a good place. You can go anywhere here in
under an hour, allowi ng traffic.

If a power plant is built here that
will be bad for the entire Bay Area because nobody
is going to want to live in Hayward. | think
that's pretty big, considering.

And you know once again | woul d hope
that you just won't let these power plants be
built here because a | ot of people care about
Hayward. And | thank you for your tine.

PRESI DI NG MEMBER BYRON:  Thank you
Ms. Conbs.

HEARI NG OFFI CER GEFTER  Thank you.

M5. HARGLEROAD: Conmi ssioner Byron, |
woul d just like to point out Mount Eden is a
national ly recogni zed choir. Very, very prom nent
in music.

PRESI DI NG MEMBER BYRON:  Thank you.

HEARI NG OFFI CER GEFTER: d ari ssa.

Tell us your name and how we would spell it,
pl ease.

M5. ARAFILES: M nane is darissa,
that's GL-ARI-SSA ARAFI-L-E-S. | ama

full-tinme student at Chabot.
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| would like to first express ny
gratitude to those who are here tonight and to
t hose who have taken part for whatever reason and
in whatever way in fighting the approval of the
East shore Energy Center. | have witnessed
i ncredi bl e opposition to Eastshore for nearly a
year now and | have been inspired by the strength
and resolve of this comunity that participated in
this opposition.

However, | find nyself asking, to what
extent were Hayward's -- to what extent were the
concerns of Hayward's citizens involved in
evaluating the need for and the inmpact of this
proposal ? How m ght the quality of our lives be
assessed economically if profit takes relative
precedence over environnent and well - being?

We can easily calculate the nonetary
benefits of this project but it is difficult to
accurately ascertain its costs in ternms of human
health and safety. So | suppose we have to ask
oursel ves, which conmes at a greater cost and
according to what values are we to neasure this
cost ?

And | can only hope that this

Conmi ssion will, based on your recommendation, act
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ethically and responsibly. Thank you.

HEARI NG OFFI CER GEFTER.  Thank you very
much. Juanita MDonald. And | think you have
been here before so if you have sonething new to
add. Your previous coments --

MS. McDONALD: I'Il neke it very brief.
If it is repetition |I'msorry.

My name is Juanita MDonald, J-U A N-1I-
T-A, McDonald, MCD ONA-L-D. | will give you
an individual resident's opinion. Not an
i deal i stic opinion but a practical one.

| have been a resident of Hayward for
50 years, l|onger than some of our younger nenbers
were alive. | live in the Southgate area, not the
Eden Garden area.

I remenber Russell City and | renenber
the hog farmthat was there when | nmoved in. Wen
the westerly wi nds cane in the odor was
unbearable. It cane to us as far away as Russel
Cty, the snmell of the hog farm W are going to
get the plumes fromRussell City and Tierra is
even closer to us. Wth the westerly w nds that
we have there is no avoiding it.

Now | moved here in ny twenties. Wen

I was in ny thirties | devel oped asthna.
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couldn't believe it because | amfromthis area.
| was born and raised in the San Franci sco Bay
Area. Wy did | have asthma in Hayward? Then |
realized | amonly a couple of blocks from 880 and
about three blocks from92. That probably is the
reason | devel oped asthnma. So did nmy three sons.

W do not live in a particularly
healthy area and this is just adding toit. W
know that Hayward is now a city of mnorities and
mnorities have a | arger percentage of asthma than
the rest of the popul ation.

Qur country is stressing green energy.
Nei t her plant, the Russell City nor the Tierra,
fit this category.

I will rmake one last remark. | |ove
this area. | love California. | cannot inagine
living anywhere else. M nother's people cane
here in the 1700s with Father Serra. W are part
of its history. | understand that we goofed and
that we added to gl obal warning by bringing our
cattle. They say that the droppings fromthe
cattl e have added pollution and gl obal warn ng
Pl ease don't add to our m stakes by voting for
this. Thank you.

HEARI NG OFFI CER GEFTER: Juanita
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GQutierrez. And you have al so been here before.

M5. GUTIERREZ: Yes. M nane is
Juanita CGutierrez. | live just a couple of blocks
away fromthe proposed plant.

You say, do not repeat what you said
before, tell us sonething new. Well what | want
to say is, | feel very happy, very privileged to
l[ive in a denocratic society. A denocracy that
gives us the right to express our opinion. Al of
us are here, officials, professors, |awers,
nei ghbors, friends, students, name it.

Al'l of us are here expressing our
opi ni on whether it be in favor or in opposition
Wth only one hope. Al of us have one hope.

That you, Comm ssioner Byron, as well as your

col | eagues, when the tinme cones to vote that you
will be fair. Fair. And, of course, that you
will vote against the power plant. Thank you.

(Laughter)

HEARI NG OFFI CER GEFTER W have quite
a nunber of other people who would |ike to address
us. Rob Sinpson. Rob, are you here?

MR SI MPSON:  Yes.

HEARI NG OFFI CER GEFTER. (Okay. And

al so Jesse Shijie Liu. Yes Jesse, come on. And
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Wafaa -- |Is that pronounced correctly? Wafaa
Aborashed. Wafaa? Yes, okay. M. Sinpson,
pl ease go ahead.

MR. SI MPSON: Thank you. Good eveni ng,
I am Rob Sinpson. | amthe guy that proved
Russell City was processed illegally.

This project, the EPA approved anot her
air dispersion nodel called AERMOD in 2005 to
repl ace the dispersion nodel that was used for
nodeling this plant. Now your own peer report
references the air nodel that you use, the | SCST3,
and deened it inadequate.

The study al so pointed out that many
rare, threatened and endangered species, both
pl ants and aninmals, are found in vernal pools.
This points out the vernal pools can be considered
a sensitive ecosystem Now this is inportant
because in the Russell Gty Energy Center staff
assessnment, part one states, there is a verna
pool on the Eastshore substation that nmust be
pr ot ect ed.

Now Fi sh and Game section 1930
designates certain areas in California such as
vernal pools as significant wildlife habitat. A

little hard to see on this scale. This is from
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the original Eastshore application. It shows
within a mile of this site the endangered Salt
Marsh Harvest Mouse preserve. Less than a nmile
fromthis site.

Your study that you did on page 256 of
your Proposed Deci sion does a study for nitrogen
deprivation -- deposition, excuse ne -- that
identifies the Salt Marsh Harvest Myuse as four
mles fromthe site, not a half-nmle fromthe
site. We've got a vernal pool within a mile of
the site. W've got protected species within a
mle of the site. But your report says everything
i s okay because nothing is within a nile

Al'l these neasurenents that were done
-- 1've addressed the neasurenments before. It
started a big process where you reneasured a | ot
of things but nobody reneasured to the protected
habitats. W've got federally protected wetl ands
and protected habitats within a mle of this site
that have not been addressed.

Had the US Fish and Wldlife Service
bi ol ogi cal opi ni on been conpl eted consistent with
your scheduling order they may have addressed
this. But without having the correct information

if you are telling themit is four mles and it is
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a half amle, even if this infornmati on was gi ven
to US Fish and WIildlife they can't be expected to
make a correct concl usion.

The inpacts of this project clearly
affect areas within the jurisdiction of the Bay
Conservation and Devel opment Comm ssion. |
haven't seen a report fromthem

Now this report that you went over
today about the Port of Gakland and M.
Greenberg's testinony that it has no bearing on
this distant comunity of Hayward. Well we went
back and forth about, is Hayward 10 niles, is
Hayward 15 miles fromthe Port of Cakland. This
is fromthat report. It shows the affected area
fromport enissions extending well past Hayward.

Now t he key findings fromthis report.
This is also fromthe sanme report that is
supposedly a distant community.

Now when the air nodeling was done for
this plant, there's no air nodeling in Hayward so
you used Frenont, you used Livernore. Now Frenont
and Livernore stations are both farther away than
the Port of Cakland. They are also farther away
than the Qakland nonitoring station. They are

farther away than the San Franci sco Bayvi ew
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Hunt er Poi nt nodeling station.

I f someone wanted an accurate
prediction of air quality in the city of Hayward.
This is fromthe Air Quality District. It shows
where their nodeling stations are. | submitted
this to you in witing already. Now this shows
that the predom nant wi nd cones from Gakl and and
it comes from San Francisco. But we didn't do air
nodeling, we didn't test fromthe sites in Cakl and
or San Francisco, we tested fromunrelated sites
farther away than the study.

This whole thing is based on a broken
system Your supposedly integrated permtting
process. First you have your air quality
determ nations that close their public conment
peri od before you started yours. So you have been
| eaning on this air determination from Bay Area
Air Quality Managenment District that should be
part of this sane process.

The notices given fromthe Air District
were inproper. They were supposed to show the
effects on air quality. The public notices that
the Air Quality District put out before you even
started this process had nothing, no reference to

the actual report that you processed after the Air
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Quality District closed their hearings.

Now in this disjointed process we have
got your scheduling order that calls for the Fish
and Wldlife report to be in by now. Now your
proposal is to put that off to another tine and to
have the Air District before your hearings here.
So | don't see howthis is -- as the | ead agency,
this is an integrated process.

Your 1742.5, Environnental Review,
Staff Responsibility. The staff shall distribute
a notice of availability of the staff report to
all interested persons. Now you referenced that
you had over 1500 commentors on this plan. But
these 1500 conmentors didn't get notice of this
neeting. So your public outreach is not
effective.

These cards we filled out tonight.
There's no question of our address. There is no
opportunity to be added when we make our public
conments. When we make public conments it shows
that we are interested parties. |f we sent you
letters that shows that we are interested parties.
If you don't respond and you don't tell us when
these nmeetings are then you are precluding the

public from participating.
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HEARI NG OFFI CER GEFTER Wi ch neeting
are you referring to that you didn't get notice
of ?

MR SI MPSON:  Toni ght's neeting.

HEARI NG OFFI CER GEFTER  You didn't get
the notice of tonight's neeting yourself? But
you're here

MR SIMPSON: Yes, | understand that
" m here, thank you.

The 1500 peopl e who you referenced
conmenting on the Eastshore Energy Center, there
is no evidence that they received notice. And
many of us have tried to be involved in this
process. | have been to these hearings. | have
paid attention to what is going on here. | have
tried to get on to your e-nail server to be on the
list server. | have never gotten on the |ist
server and plenty of people tell ne that sane
t hi ng.

Now anot her aspect of this licensing is
t hat sonmehow t hey have been excl uded from havi ng
to use recycled water. Now the contention was,
wel | they don't use very nuch water so they don't
have to use recycled water. But that is not what

the | aw says. And the |aw doesn't give the CEC
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the opportunity to nmake that deternination, that's
supposed to be fromthe Water Quality Control
Boar d.

And we are not consistent with
Executive Order S-06-08 where the Governor
declares this is a drought. This opportunity to
use recycl ed water goes beyond this plant. It
creates the infrastructure for future recycled
water use in the region.

This port study states that on a
regi onal basis the key findings of this port study
-- several of the key findings start with, on a
regi onal basis diesel PMenissions fromthe port
operations inpact a very |large area, about 550, 000
acres. More than three mllion people live in
this area and the result of PMemissions fromthe
port have potential elevated cancer risk of nore
than ten chances in a mllion. Port em ssions
result in a regional popul ation weighted potenti al
cancer risk of about 27 in a mllion. Nowthat's
this graph fromthe report that your expert says
has not bearing on these proceedi ngs. Thank you.

HEARI NG OFFI CER GEFTER. Thank you very
much, M. Sinmpson. Jesse, could you conme up and

tell us how to spell your name, please.
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MR LIU M nane is Jesse Shijie Liu.
J-E-S-S-E, L-1-U.

HEARI NG OFFI CER GEFTER.  And your | ast
nane, how do you spell it?

MR LIU This is ny first tine.

HEARI NG OFFI CER GEFTER: Coul d you tell
them how to spell your |ast nane.

MR LIU M last nane is L-1-U, L-I-U.

HEARI NG OFFI CER GEFTER  Ckay, thank
you.

MR LIU | ama chemst. | work for
Appl i ed Biosystem I ncorporation in Pleasanton. |
am al so a resident here. M house just a half-
bl ock fromhere. In the neighborhood. The new
buil ding. The townhonmes. | live there.

I lived in New York for six years.

still remenber what happened to Wrld Trade Center
9-1-1. | still remenber that tinme. After that |
noved here. Then | lived in Hayward. | bought

house here. kay.

I think our country or our California
state needs the power plant, that's true. But |
hope we consider where to build it and what kind
of power plant we should build. The reason is not

we want to build a power plant in the center of
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the Bay Area just near the airport. And so many
peopl e live around here.

And i f sonething happened. |If
terrorists attacked us | think that's the main
target to them |If they attacked there that nake
a big disaster for our Bay Area. So consider our
Haywar d residents. Consider our children. Qur
children are our nation's future, you know. |f
somet hi ng happen who shoul d take responsibility
for that?

So consi der whether our city
governnent. Wiether everyone here, including the
gentl eman fromthe energy department, whether we
can work together to change our plan. To change
the -- | mean, can we nove that to another place
far away fromthe residents, fromaway from
airport, far away fromschools. So | think if we
do that it is very good for us. | don't want to
mention the pollution as sonething though many
people nention that. | want to save tine for us.

Also | nmoved to USA |l ess than 20 years.
| cannot speak English very frequently. But | am
also a resident in Hayward. | amalso a US
citizen. As a citizen of USA | think whether

can speak English good or not | should express ny
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opi nion for nyself, for ny famly, for the
residents of Hayward. Thank you everyone.

HEARI NG OFFI CER GEFTER: Wafaa? | am
not pronounci ng your nane correctly. Are you
here? It's spelled WA-F-A-A.  Yes, here you are.
Coul d you spell your first and | ast nane for us.

M5. ABORASHED: M nane is Wafaa, WA-
F- A-A, Aborashed, A-B-ORA-S-HE-D

HEARI NG OFFI CER GEFTER  Thank you.

MS. ABORASHED: Thank you. | represent
a couple of groups, environnental justice groups.
One of themis EAQC, which is Environnental Air
Quality Coalition, and the other, Healthy 880
Communities. And our work is primarily focused on
air quality.

| want to thank you for having the
courage to do what you reconmended. And
appreciate the fact that you don't want to have
this power plant really in your heart. | can feel
it fromthe last hearings that we had that this is
not the right thing to do for this comunity.

This community is just like the comunity | live
inand | live in San Leandro.

One of the things that we | earned about

five or six years ago in San Leandro is that
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Al aneda wanted to have a power plant built in San
Leandro to take care of the energy that's needed
for Alameda. And when we found out what all the
pol lution that this power plant was going to bring
to our community, we teaned up with Al aneda
Qakl and and San Leandro and we really fought a
battle that is a battle that this comunity is
dealing with and other comunities that are
bui | di ng these power plants.

Air quality is right now the biggest
problemthat we are having in the Bay Area. |
bel ong to another group called the Bay Area Health
Envi ronnental Inpact -- I'msorry, the Bay Area
Health -- CGosh, | lost it. Bay Area Environnenta
Heal t h Col | aborati ves.

And what we are focusing on is when a
busi ness cones into our comunities they need to
| ook at the cunul ative inpact of the air pollution
that is in the area. And we really want to have a
policy so that you are not put in this position
all the tine.

Bay Area Air Quality Managenent has put
us in San Leandro as a hot spot right now. So how
far is Hayward from San Leandro? |It's a hop, skip

and a junp. W get the pollution fromPort of
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Qakl and, from Wst QCakland all the way down to the
airport. Okay. Wiere does the wind factor carry?
It carries it to Hayward and it goes over the
hills. So how nuch nore pollution can we get?

We are working right now with
respiratory issues. W have five schools in just
a small five miles in San Leandro. Well what
about all the schools that this particular plant
is going to inpact. Respiratory issues is our
bi ggest probl ens.

W did a study last year and it is
call ed Paying with Qur Health. And we |ooked at
all the goods novenent and all the pollution that
goods nmovenent is going to bring to this Bay Area.
And you know what, it is going to inpact all the
hospital s that we have here. W don't have the
funding to take care of all the respiratory issues
ri ght now How about adding all this pollution
into the Bay Area.

| don't want to go into this too nmuch
but I would like to echo, on record, M. Fouquet,
Ms. Ford, M. Rob Sinpson and M ke Toth
Everything that they said is really one of the
reasons that you need to focus exactly on where

this power plant is going to take us.
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Air pollution is a big issue here and
we haven't begun to see what the goods nmovenent is
going to do to this area. So your decision is
really, really inmportant right now W don't need
to have one nore thing to put our kids in coffins.

W need to remenber that our kids that
we have today |ike the young | ady that came up.
What she said just touches the heart saying, where
is our future here. How nuch can we put on our
youth? On our children, our future |lineage? W
are destroying our famlies. So we need you to be
m ndful and protect the comunity in the Bay Area.
Thank you.

HEARI NG OFFI CER GEFTER W still have
several nore people to hear fromand it is getting
close to eight o' clock and we would like to w nd
down. So we will ask you not to repeat a |ot of
the comments we have heard this evening but you
are wel cone to cone and speak to us. Stephania --
I"msorry, | can't read it.

M5. WDGER My handwriting, |'mleft
handed.

HEARI NG OFFI CER GEFTER  Ckay, come on
up. Just state your nane and spell it. Also

Mario Torres. Mario? And also after Mari o,
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Moni ca Schul tz.

M5. WDGER Hi. |It's Stephania
Wdger, WI-D-GE-R

HEARI NG OFFI CER GEFTER  Thank you,

St ephani a.

M5. WDGER: | apologize for left-
handed writing.

HEARI NG OFFI CER GEFTER: No problem go
ahead.

M5. WDCGER M. Byron, thank you very
much. You don't know what kind of hope for the
future you have given. It has made a big
difference since | heard what you were starting to
consi der so thank you for that. As a lifelong
resi dent of Hayward, as an asthnmatic, you can
i mgine howthis is going to affect ne if it's
built.

| have been | ooking at the weather just
since the fires and | have gone through asthma
sprayers one a week, which is just trenmendous and
it is because of the snmoke fromthe fires. And if
we add on top of that a constant source of
pollution fromthis power plant | don't think
should stay in Hayward. And that would make ne

really sad because ny family grew up here.
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Anot her issue for ne is the
environnental issue. Wen | was going to college
-- 1 ama biologist by trade. And when | was
going to college | helped with Dr. Cogswell up at
Cal State. It was Cal State Hayward at that
point. And we hel ped renovate the marsh. This
power plant is going very close to that marsh that
we worked so nmany years to rebuild and renovate
and bring back.

The marsh is one of the |anding places
for the mgratory flight pattern of many shore
birds. W need to think of these when we start
putting these 40, 50, 60 foot plunmes up into the
air because this will affect the migration. This
was not brought up in any of the environnenta
i mpact reports that | noticed. It talked mainly
about clapper rails, black rails, it tal ked about
the marsh mouse. Wich we al so have to worry
about but it's nuch nore invasive.

Anot her thing that | was thinking
about. This young girl that was just talking
about the singing programs in Hayward. M second
major is music and | have sung with San Franci sco
Opera, Gakland Opera, North Bay Opera. | remenber

goi ng down for a conpetition to the Southern
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California part of our state and could not sing
because the pollution was so bad. | don't want to
see that happen to the Bay. So please keep that
in mnd and keep goi ng.

A last comment | will make is | | ooked
when the electrician spoke. | conme froma fanily
of electricians. M father had Pay Less Electric,
that was a Hayward business. And | know where
these men are coming from They are coming from
their need is specifically focused on jobs. The
el ectricians union, the carpenters union, the
bui | ders union, the are focusing on jobs. W are
focusing on the community and we need to | ook at
that. So thank you very nmuch and pl ease keep
goi ng.

HEARI NG OFFI CER GEFTER  Thank you
M. Torres, Mario Torres. |s Mario Torres here?

(No response)

HEARI NG OFFI CER GEFTER  Ckay, then
Moni ca Schul t z.

MS. SCHULTZ: Hi, ny nane is Mnica
Schultz. | noved to Hayward about three years
ago. | grew up in the Peninsula.

Wien | wanted to buy a house

unfortunately | couldn't afford to live in the
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Peninsula so | started to | ook into Hayward.
was a little skeptical when | first noved here
because a | ot of people don't have a good
per cepti on of Hayward.

After a few nonths of living here
fell in love with Hayward. And when | have
barbecues or parties and people cone over to ny
house they are very shocked on how much Hayward
has i nproved thanks to our city council and our
mayor. And | know that they are working very hard
to nake Hayward inprove. And putting a power
plant in Hayward is just going to nmake us take
several steps backwards.

I am al so very concerned because |ike
sid, | did buy a house three years ago so ny
house, it is worth about $200, 000 | ess right now.
Putting a power plant in this neighborhood will
make my nmarket val ue go down even lower so | am
very concer ned.

And | would like to say to the
applicant. | understand you are | ooking at al
the revenue a busi ness woul d nake, but why not
i nvest those resources in |looking for alternative
energy? Thank you.

HEARI NG OFFI CER GEFTER.  Thank you very
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much. Al right, | have three nore bl ue cards.
Arvin Reddy. |s that correct? Arvin, are you
here? And then Doug Ligibel or Ligibel. [I'm
sorry, | can't pronounce your name. But Doug.

And then M. MCarthy. So Arvin, could you spel
your |ast name for us.

MR REDDY: It's Reddy, RE-D-DY.

HEARI NG OFFI CER GEFTER  Thank you
Arvin Reddy, thank you.

MR. REDDY: M. Commissioner, | would
i ke to address sone of the concerns. | have been
living in Hayward for the last nine years. M
bi ggest concern is | have heard everybody talk
here tonight. What is our contingency plan if
this plant were to go up and we di scover there's
maj or environnental inpact? Are we willing to rip
the plant out? Which is not going to happen
ri ght? Because of the anpbunt of cost that is
associated with putting a plant up

One thing I would request that we focus
onis, if we do decide to go with this plant try
to have a contingency plan in place also and what
woul d those be. And as far as if there is an
influx in medical cases, will the energy conpany

itself be held liable for it? So that's all |
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would Iike to say and | amnot in favor of the
power plant going up in Hayward. Thank you

HEARI NG OFFI CER GEFTER. Vel | t hank
you, M. Reddy. M. Doug, and | don't know how to
pronounce -- | can't really read the |ast nane.

It starts with an L. L-1-GI-B-E-L? Doug?

(No response)

HEARI NG OFFI CER GEFTER: kay, | guess
they are not here.

M. MCarthy, are you here? Yes.

M. MCarthy, please introduce yourself at the
podi um  You have been here many tines and spoken
to us. Do you have something newto tell us

t oday?

MR McCARTHY: | have been here a
couple of tines | believe.

HEARI NG OFFI CER GEFTER  Wbul d you
state your nane first.

MR McCARTHY: | barely made it here
today. I'mglad | nade it at |east to apol ogi ze
to Conmmi ssi oner Byron for having been perverted
enough to have confused himw th Comn ssi oner
Geesman. Whom | woul d suggest, fromwhat | could
tell M. Ceesman nmay not have understood the

di fference between toy airplanes and real ones.
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Secondly, as an aviation issue, a point
that was brought up in the Russell Gty hearings
that | did not see explicitly with regards to
East shore was the cone area of traffic or the
cone-shaped area of traffic for -- this is rotor
craft traffic on the west side of the air
terminal. Apparently that cone shaped area cones
to a point just short of the Russell City plant.

G ven how that and the inplications for
East shore coincide with the final approach area
for QGakland 2-9 | would have thought there woul d
have been a | ot nore serious consideration about
this kind of an issue much earlier in the process.

Third, where an issue of
nm srepresentati on woul d be concerned. | think in
regards to Tierra and CHZMHI LL in particul ar
Havi ng recal | ed how CH2ZMHI LL was ki cked off the
shipyard for the job they did over there, and how
they seemto enjoy participating in
nm srepresenting the public docunentation regarding
East shore hearings, | will be watching CH2VHI LL
for along tine to cone.

Finally where aviation is concerned.
As relating to air traffic where the consequences

of Russell City are connected with consequences
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relating to Eastshore concerning air traffic.
That's not over yet. |If Russell Gty thinks that
they are going to waltz along like Tierra thought
they were going to waltz through this, the neglect
of aviation concerns in all of this going back to
Russell City is just totally unacceptable. Thank
you.

HEARI NG OFFI CER GEFTER  Thank you
M. Richard Peterson. M. Peterson?

(No response)

HEARI NG OFFI CER GEFTER  All right,
that's it, | don't have any other cards. Does
anyone el se have a comment? O herwi se we can
cl ose.

(No response)

HEARI NG OFFI CER GEFTER  Ckay, | think
everyone has spoken to us who intended to speak to
us and we are about to wind down.

PRESI DI NG MEMBER BYRON: | just want to
make sure that everybody has had a chance to
speak. Thank you all very nuch. Just a couple of
cl osing remarks.

Just to reiterate, this is a proposed
decision. It will still go before the ful

Commi ssion. And as | indicated at the beginning
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of this evening's conments that will likely be in
m d- Cct ober, pendi ng the outconme of the
Committee's ruling on the petition that is before
us, the notion that is before us.

I would also like to make a remark or
two if | could about the process. W heard sone
very negative coments from some nenbers of the
public early on this proceedi ng about the process
and | hope we have rectified your concerns about
the way the Energy Conmi ssion goes through its
evidentiary process and the way the staff conducts
its workshops.

| have cone to really appreciate the
value of this process. | think it is very good.
In fact, having witnessed the way other states do
it I think you in the state of California have one
of the best processes for siting power plants.
Havi ng said that, there are about 21 different
siting cases that are before the Conmm ssion right
Now.

| would like to thank the City and the
staff of the City for the great accommodati ons
they provided us here, all of our elected
officials that came and spoke this evening, and

nost of all the public. And as | said earlier,
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can tell that you have all learned a |l ot nore
about our process as well as about sone of these
energy issues.

And | encourage you to continue to
| earn about the work of the Energy Commission. |t
is not just siting power plants. | also chair a
commttee on our Integrated Energy Policy Report
and we wi Il be conducting workshops in Sacranento
over the course of the next two years that wll
address issues that nany of you have brought up
this evening around energy efficiency, demand
response, renewabl es.

| encourage you to continue to |learn
nore about the energy policies of the state.
California really is a national |eader with regard
tolimting pollution. W are nowliniting CO2
production having passed the only law -- |I'm
sorry, the first state to pass a lawto lint CQO2.
And we are inplenenting those reconmendati ons
right now. | should say we are maki ng those
recomendati ons right nowto the Air Resources
Board for their inplementation.

I would like to thank the applicants
and all the parties and their participation in

this process. | amnot certain that we will be
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back here so just in case we are not |'ll say
thank you to all of you. And | believe that will
adjourn this evening' s proceeding. Thank you.

HEARI NG OFFI CER GEFTER O f the
record.

(Whereupon at 8:09 p.m the

Suppl enental Evidentiary Hearing/

Commi ttee Workshop was

adj our ned.)

--000- -
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