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This Brief is submitted to the California Energy Commission (“CEC”) regarding the El Segundo Power Redevelopment Project.  Throughout the permitting process, the City has supported the proposed project.  This position remains unchanged 

The City also continues to seek improved public access to the Pacific Ocean shoreline.  Throughout this permitting process, the City asked that the CEC require the applicant to set aside a reasonable amount of property for public access and use.  This Brief is intended to further the City’s position with regard to Public Access.

SUMMARY OF FACTS.

From the outset of the permitting process before the CEC, the City has repeatedly requested that the CEC require the applicant to provide reasonable public access as contemplated by the Warren Alquist Act (Public Resources Code § 25529) and to further the public interest.  The record is replete with examples of the City’s requests.

In response, CEC staff drafted Conditions of Certification LAND-11 which, if adopted, would require the applicant’s landscape concept plan to “…include the installation of public park type benches along the west property line of the ESGS property” (see Final Staff Assessment [“FSA”]).  The CEC’s position regarding this Condition is that it would require 

“the project owner to prepare a landscape plant for the power plant facility. The plan includes moving the existing perimeter located along the west and south property lines. The fence relocation will allow an approximate 1.3 total acres to be landscaped within this area of the facility. The landscaping within this area will include the installation of several park style benches for public use that will front the existing bike path and beach walk.”

The City responded to the CEC’s position and proposed Condition on November 4, 2002; December 9, 2002; and January 3, 2003.  In its letters, the City asked that an additional paragraph be added to LAND-11 to clarify the extent and use of the public use area at the southwest corner of the site: 

“A minimum of 1.2 acres of land at the southwest corner of the property as depicted on the Landscape Concept Plan, must be designated for ”public use” and available for public access at all times. The area must be constructed and maintained by the property owner and not be fenced. The City and the applicant will meet to discuss the responsibility for maintenance.”

On January 7, 2003, CEC staff clarified that draft condition LAND-11 was renumbered as condition LAND-9 and proposed additional language requiring a public use area “subject to security and safety as determined by the CPM.”

On January 23, 2003, the City submitted a Statement of Testimony for the evidentiary hearings which clarified that permitted use hours for the public use area could be “…consistent with the existing use hours for the public beach and bike path.”

During the Evidentiary Hearing held February 20, 2003, the City repeated its position regarding public access, emphasizing that the City’s General Plan encouraged such access for recreational and aesthetic reasons.
  In addition, the City again offered to discuss maintenance and ownership issues with the applicant in order to obtain the applicant’s consent for a revised LAND-9.
  As part of this effort, the City proposed that the applicant dedicate a recreational easement to the City.
 

For the first time, CEC staff expressed concern regarding the security of the applicant’s site were LAND-9 to be amended as proposed by the City.
  As was made apparent, however, this security concern appeared to be minimized in light of other factors.

Finally, the Evidentiary Hearing made it apparent that LAND-9, as currently drafted, is ambiguous and effectively unenforceable.

APPLICABLE LAW
Public Resources Code § 25529 requires as a condition of certification for facilities in the Coastal Zone 

“…that an area be established for public use, as established by the Commission. Lands within such area shall be acquired and maintained by the applicant and shall be available for public access and use, subject to restriction required for security and public safety.”

In this case, the applicant has land available along the southwest perimeter of the project site that is not needed for power plant functions. Therefore, the applicant is not being asked to acquire any additional land or incur any additional land acquisition costs. The applicant has already agreed to maintain the three-foot wide public access area and the City has agreed to further discussions with the applicant to establish the responsibility for costs of maintenance for the public use area. The City believes a 1.3-acre public access area would not create additional safety or security concerns for the power plant. The power plant would still have a perimeter fence and the operational hours or hours when access was permitted on the expanded public use area could be established and posted to be consistent with that of the public beach and bike path.

ARGUMENTS TO SUPPORT THE PROPOSED DETERMINATIONS OF FACT BY THE COMMITTEE

A.
No legitimate objections from CEC staff re LAND-9 as proposed by City.
It is apparent from the evidentiary record, that there are no legitimate concerns which should limit CEC’s ability to require the applicant to set aside 1.3 acres of land for public access as proposed by the City.  The City can identify only one objection from the CEC regarding the proposed condition: security.  Nothing in the record, however, shows that this concern is legitimate or reasonable.  To the contrary, there are portions of the project that CEC staff has not objected to that are far more problematic from a security standpoint:

· The south end of the facility, closest to the proposed public area, will be used as a staging area; and

· An accessible landscaped area at the northwest corner of the facility adjacent to the bike path, which would be more than six times as wide (20 feet) as the proposed public area at the southwest corner of the site (3 feet). The public would be much closer to the generating units at the northwest corner (presumably a more sensitive area for security) than at the south end. 

Public access to the beach is a desirable objective under the City’s General Plan and is contemplated by the Warren-Alquist Act.  Absent a legitimate concern, the CEC should further the public interest and require the applicant to make the 1.3 acres publicly accessible to the fullest extent possible.

B.
LAND-9, as currently drafted, is ambiguous and should be revised. 

As was made apparent during the Evidentiary Hearing, as currently drafted, LAND-9 would allow the applicant to circumvent the intent of providing public access to the beach.
  This is exemplified not only by the testimony from the Evidentiary Hearing, but by the applicant’s action in response to the CEC’s various draft conditions now consolidated into LAND-9.  

CEC staff, on November 1, 2002, appear to have envisioned that the applicant would move back its fence to allow for a 1.3 acre “mini-park” for public access at the south end of the applicant’s site.
  Instead, the applicant’s landscaping plans show the fence moved only three (3) feet, creating an approximately 2,250 square foot (0.5 acres) public use area.  

Further, the applicant has not clearly identified or labeled the location or extent of the “public use area” on the Landscape Concept Plan as required by the November 1, 2002 version of condition LAND-11.
  Without even such a minimum effort to preserve public access areas (a recreational easement, as proposed by the City, is preferable), the public does not have any assurances that any portion of the applicant’s property is designated for public use.

C.
Hours of Access should coincide with applicable regulations.

The CEC staff has inferred from the City of El Segundo’s December 9, 2002 proposed revision to LAND-11 that the City is requesting unconditional public access to the proposed 1.3 acre site twenty-four hours a day. This is incorrect.

In its Statement of Testimony for the evidentiary hearings the City stated that the hours of access could be “established and posted to be consistent with that of the public beach and bike path.”
 Testimony of CEC land use staff at the evidentiary hearing on February 20, 2003 incorrectly characterized the position of the City of El Segundo regarding use hours for the public use areas.
  As indicated above, the City’s position is that access to the proposed area should be restricted to the hours of the public beach and bike path. 

CONCLUSION
The City has, from the outset, supported the applicant’s project.  Its only remaining concern is LAND-9 which would, if amended, improve public access to the Pacific Ocean and the aesthetics of the applicant’s site.  To fulfill the public interest in this matter, the City asks that the CEC amend LAND-9 to remove any ambiguity regarding the size and site of the proposed public access area; require that the applicant leave the area unfenced; find that there are no security or public safety issues which would preclude imposition of LAND-9 as a condition; and direct the City and applicant to resolve any maintenance and operational matters through an appropriate legal instrument including, without limitation, a recreational easement.
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�  	CEC Response to Comments and Errata, p.16 (November 1, 2002)


�   	CEC Second Response to Comments and Errata.


�  	City of El Segundo Statement of Testimony (“Statement of Testimony”), p. 3, ln.14-19.


� 	Transcript of Evidentiary Hearing (“Transcript”), p.36, ln.13-16. 


� 	Transcript, pp.41-47.


� 	Transcript, pp.45-47.


� 	Transcript, p.51, ln.16-25; p.52, ln.1-5; p.53, ln.2-13.


� 	See Transcript, p.58, ln.3-24; p.66, ln.6-9.


� 	Transcript, p.66, ln.10-25; p.67, ln.1-5.


� 	Testimony, p.66-67 (installation of one bench would comply with LAND-9). 


� 	See November 1, 2002, CEC Response to Comments and Errata to the FSA.


� 	See revised Landscape Concept Plan dated January 10, 2003.


� 	Statement of Testimony, p. 3, ln.14-19.


� 	Transcript, p.50, ln.20; p.52, ln.1-16.
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