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PROCEEDI NGS
1:11 p.m

PRESI DI NG MEMBER BYRON: Good afternoon,
everyone. |'m Conm ssioner Jeff Byron, the
Presi di ng Member on the lvanpah Solar Electric
CGenerating Station Project.

Wth nme is ny Associate Menber of this
Conmittee, Vice Chairman Boyd. All the way to mny
left is my Adviser, Kristy Chew. And, of course,
our Hearing O ficer is Paul Kramer.

Happy New Year, everyone. |t seens |ike
we' ve been here before. And I think we're going
to spend a lot of time together next week. |
really appreciate all of your attention to
mai nt ai ni ng our schedule and trying to keep the
docunentation flowi ng during what nornally is a
very challenging time of year for everyone.

But, | believe everything has been on
schedule and 1'd Iike to thank you ahead of tine
for neeting those dates.

We're going to do a prehearing
conference today. | think we've done one of these
already, if I"'mnot nistaken. Didn't we do a
prehearing conference before we did our

evidentiary a few weeks ago?
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HEARI NG OFFI CER KRAMER:  Yes, and then
we sort of changed things, so we wanted to have
this one again before the main evidentiary
hearings to make sure everything is running on
track. O if it isn't, to put it back on track

PRESI DI NG MEMBER BYRON: Well, this is a
very inportant project. Let's go ahead, M.
Kramer, and see how nmuch we can get done in terns
of the prehearing conference today, and scheduling
material for next week.

| believe that we're going to target
conpl etion here today, if we could, by about 4:00
or 4:30, is that correct?

HEARI NG OFFI CER KRAMER: | hope so

PRESI DI NG MEMBER BYRON: (Okay. Pl ease
go right ahead.

HEARI NG OFFI CER KRAMER:  The first order
of business is to introduce the parties. W'l
get to the tel ephone folks in a mnute.

Applicant, could you introduce yourself?

MR. HARRI'S: Good norning, or afternoon
| guess. |It's Jeff Harris on behalf of the
applicant. To ny right is Steve DeYoung with
Bri ght Source. And behind ne are Todd Stewart and

Art hur Haubenstock from Bri ght Source. And
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Samant ha Pottenger fromnmy office.

HEARI NG OFFI CER KRAMER:  And staff.

MR. RATLIFF: Dick Ratliff, Energy
Commi ssion Staff Counsel. And with me is John
Kessl er the Energy Comm ssion Staff Project
Manager .

HEARI NG OFFI CER KRAMER: We have a
couple of intervenors here with us. Sierra C ub.

M5. SMTH. Good afternoon, Goria Smth
from Sierra C ub.

HEARI NG OFFI CER KRAMER:  And Def enders
of Widlife.

MR. BASOFI N: CGood afternoon, Happy New
Year. Joshua Basofin with Defenders of WIldlife.

PRESI DI NG MEMBER BYRON: |s the volune

up sufficiently so that everyone on the phone can

hear us?

MS. BELENKY: Yes.

PRESI DI NG MEMBER BYRON: All right,
t hank you.

HEARI NG OFFI CER KRAMER:  Anyone el se in
t he audi ence? | don't see anyone that needs to

identify thensel ves.
So, let's go to the tel ephone. Let ne

call sone of the parties first, and then we'll
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al l ow anyone who | didn't catch to identify
t hensel ves.

Do we have anyone from CURE? Western
Wat er sheds Proj ect?

MR. CONNOR:  Yeah, M chael Connor.

HEARI NG OFFI CER KRAMER:  Good aft er noon.

MR. CONNOR  Good afternoon.

HEARI NG OFFI CER KRAMER:  Basi n and Range
Watch? Center for Biological Diversity?

M5. BELENKY: Yes. Good afternoon.
This is Lisa Bel enky.

HEARI NG OFFI CER KRAMER: California
Native Plant Society? County of San Bernardino?

MR. BRI ZZEE: Yes, Bart Brizzee, County
Counsel .

HEARI NG OFFI CER KRAMER: (Okay. Anyone
fromthe BLMwith us on the phone?

MR, HURSHMAN:  Tom Hur shman.

HEARI NG OFFI CER KRAMER: Hi, Tom
Anyone el se from BLM? Departnent of Fish and
Gane, State Departnment of Fish and Gane?

Ckay, so who's on the tel ephone that |
didn't pick up there?

MR SILVERSTEIN. Mark Silverstein and

Hana Rocek with C ark County Department of
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Avi ati on.

HEARI NG OFFI CER KRAMER  Ckay. And we
know how to spell Hana's name, Mark. How do you
spel | your |ast nanme?

MR SILVERSTEIN. S-i-l-v-e-r-s-t-e-i-n.

HEARI NG OFFI CER KRAMER:  Thank you.
Anyone el se?

MR. VWHEATLAND: Gregg Wheat | and,
attorney for the applicant.

HEARI NG OFFI CER KRAMER:  Anyone el se?

MR, VWHEATLAND: Gregg Wheat | and,
attorney for the applicant.

HEARI NG OFFI CER KRAMER: Ch, |'m sorry,
Gregg, we got you.

MR, VWHEATLAND: kay, thank you.

HEARI NG OFFI CER KRAMER: Okay. W have
a few issues to deal with, and then if |1've nissed
some, please bring themup after we go through the
Committee's |ist.

First was Defenders of Wldlife
subpoena. They wanted to subpoena a witness from
the California Departnment of Fish and Gane. And,
M. Ratliff, | understand it's staff's intention
now to add a witness fromthe departnent to the

staff witness list, is that correct?
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MR RATLIFF. Yes, M. Kranmer. As you
know, the Department of Fish and Gane is
responsi ble for take pernits, and the Energy
Conmi ssion incorporates take permt conditions
intoits inlieu permt.

We have been in consultation with Fish
and Gane Staff over the nonths, and the two people
wi th whom we have been in contact are Kevin
Hunting and Scott Flint.

They have indicated that one of them
will be available. 1It's not clear which one
because Scott Flint has sone fanily health issues
to deal wth.

But we woul d request that you add them
as witnesses with regard to the biol ogical
testinmony. |In other words, as co-sponsors to the
existing testimony with regard to those conditions
that have to do with the incidental take permt.

HEARI NG OFFI CER KRAMER: Ckay, that was
Scott Flint and -- I'msorry | didn't --

MR, RATLIFF: Kevin Hunting.

HEARI NG OFFI CER KRAMER: Now, are you
expecting both of them or --

MR, RATLIFF: No. | expect one of them

but I don't know which one. Kevin Hunting
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expressed a willingness to cone if Scott finds
hi msel f unabl e to.

HEARI NG OFFI CER KRAMER:  Ckay. M.
Basofin, does that alleviate your need for a
formal subpoena?

MR, BASCFIN: | believe it does. |
nmean, | think our subpoena requested the
attendance of M. Flint, or the appropriate DFG
representative. So, | suppose if both are -- if
M. Flint is unable to attend and M. Hunting is
famliar with the issues, and able to testify,
then | believe that will suffice.

PRESI DI NG MEMBER BYRON: My recol |l ection
is that M. Hunting is M. Flint's boss, is that
correct?

MR RATLIFF: That's correct.

PRESI DI NG MEMBER BYRON: It's al ways
nice to go up in the organization.

HEARI NG OFFI CER KRAMER:  Okay, wel |,
then we'll consider --

MR HARRIS: M. Kramer, could the
appl i cant speak on this question?

HEARI NG OFFI CER KRAMER:  Certainly.

MR HARRI'S: Your order, | think

clearly laid out one of the hallmarks is
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preventing unfair surprise at these hearings.

And nmy question now is which witness and
what testimony. | don't know how to prepare for
Scott or soneone el se.

The parties were ordered to file
testinmony in this proceedi ng, opening testinony,
by Friday the 18th of Decenber. And if staff had
i ntended to sponsor themas a witness, it should
have filed that testinobny at that tinme on the
18t h.

And all parties were also ordered to
file rebuttal testinony by today. And so if staff
intends to sponsor this witness, I'd like to see
witten rebuttal testinony that should have been
filed today, to have been, you know, strictly
conplying with the order so far.

And, you know, your adnmpnition to
caution parties to exchange w tnesses and
information is a very inportant one. And so, you
know, while you can accept comments during this
period, the Commttee cannot really, in fairness
to the applicant or the other parties, allowthe
staff to introduce testinmony in violation of the
Commi ttee order

It doesn't matter whether the witness is
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a staff menber or a consultant or a menber of
anot her agency. |If CDFG feels conpelled to
address the Conmmission at this late date in the
proceedi ng and after the deadlines have al
passed, then it seens like you really have two
choi ces under this, the Commi ssion's rules.

The CDFG can submit their coments as
public coment, and not as testinmony or evidence
in the proceeding. O it can prepare witten
testimony, have it approved by hopefully the
Director or soneone farther up the food chain, and
file a motion for that late filing of that
t esti nmony.

Because at this point we don't know who
the witness will be or what they're going to say.
And you' ve been very cl ear about how to put
testinmony in in this proceeding. And the
applicant objects to allowi ng basically a stream
of consci ousness testinony at this point, when the
prefil e dates passed al nbst a nmonth ago.

MR, RATLIFF: If | may, M. Kraner,
staff has already filed its testinony. | thought
it was quite clear that the testinmony to which the
Fish and Gane witness would be testifying are

t hose portions of the testinony which pertain to
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10
the take permt for desert tortoise. That's
prefiled.

W will be filing rebuttal testinony
today as the order calls for. So there's nothing
new, no surprise. And | think the applicant's
wel | aware that responsible agenci es whose permt
aut hority has been subsuned within the Energy
Conmi ssion permt, are frequently w tnesses in our
cases, as to those portions of the testinony for
whi ch their agency woul d ot herwi se be responsi bl e.

You see this all the time in our cases
in the area of air quality where you have air
district witnesses who cone in and testify as to
the air quality issues, particularly those that
pertain to the conditions which the air district
has proposed. This is no different fromthat.

MR HARRIS: If | may, M. Kranmer. |It's
very different fromthat. Your regul ations have a
specific provision that allowthe air districts to
testify on the PDOC. And so your regul ations
specifically contenplate this.

And where it's inportant, as in the air
district, it's called out. And | could get the
citation, if you want, but | think it's 1747 or

'8, It's specific to the air districts. 1It's not
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11
general to any state agenci es.

And so to suggest this is nornmal course,
| think, is a ms-reading of the Comm ssion's
regul ations. And there is a prefiled testinony
requirement. And right now staff cannot identify
either the witness or the testinony. And they
expect us to be prepared.

MR, RATLIFF: | think we've identified
both the witness and the testinony. And | guess
it's just, to me, very strange that the applicant
woul d be so alarned that the Department of Fish
and Ganre would testify in this proceeding.

HEARI NG OFFI CER KRAMER:  Am | correct
that one or both of these gentlenen has
participated in sone of the workshops that have
occurred between staff and the applicant over the
| ast year or two?

MR, RATLIFF: M. Hunting attended at
| east one workshop that |I'm aware of.

HEARI NG OFFI CER KRAMER:  And one of them
was at the -- one of those scheduling conferences
we had in the sumrer, | believe. | recall him
speaking to the subsumation, if that's a word, of
their permit in our permt.

MR, RATLI FF: I'"'mtold that was Scott
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12
Flint who attended in July.

MR HARRIS: M. Hunting did participate
in one of the workshops, but made it very clear
that he was not there to participate, only
observe. And did | eave early.

So, it's kind of a tenuous hat to hang
on here.

MR, RATLIFF: Well, M. Hunting's
expression of intent to ne was to participate.

But after waiting all norning and not having an
opportunity to participate, he had to | eave for a
different appointnent. | don't think it was his
intent not to participate.

He attended with the intent to
participate. That's why we had himthere.

MR, HARRI'S: Neither one of these
wi tnesses were identified in the FSA as having
prepared the testinony that M. Ratliff now
suggests that they will sponsor.

Their decl arations were not included.
Their qualifications were not included. And he's
essentially asking themto adopt soneone else's
testinmony as their owmn. And | think that's as
clear violation of the rules, as well.

HEARI NG OFFI CER KRAMER: M. Basofin has
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asked that one of these gentlenen be a wtness.
Presunably -- or he'll have to answer for sure,
but possibly by way of rebuttal. And are you
suggesting, M. Harris, that it would be
i nappropriate for himto identify these w tnesses
at this stage of the exchange of evidence?

MR HARRI'S: | think they have unti
cl ose of business today to file rebuttal, witten
rebuttal testinony. | don't know whether they're
intending to do that. And if they are, maybe this
di scussion is noot.

But, again, I'd like to know which
wi t ness and what testinony.

MR, RATLIFF: W' ve already identified
that. But, keep in mnd the reason --

MR HARRI'S: You have not.

MR RATLIFF: -- we find ourselves even
havi ng this conversation is because of the
applicant's insistence on an expedited schedul e.
If they weren't trying to go 2000 mles an hour
with this case, we'd have plenty of tinme for both
the -- all of the parties to identify w tnesses
and identify their testinmony nore conpletely.

But inthis case | think it's entirely

appropriate for the Department of Fish and Ganme to
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testify about those portions of the take permt
for which they are ultinmately responsible in
participating with the Energy Commi ssion in
i denti fying.

So, | mean, again, what are we afraid of
here?

MR HARRIS: W're afraid of nothing.
Witten testinony would indicate that it is the
position of the department, and if you want to
all ow the departrment till Wednesday, cl ose of
business, to file witten testinony so | have
testinmony and a witness identified, |I'm okay
all owi ng you a couple extra days to do that
testi nmony.

["mnot trying to -- we're not afraid of
anything and we're not trying to cut anything off.
We just want a fair trial wi thout surprise. And
so we're willing to give alittle bit on the
timng, but not a lot, given that this starts next
week.

MR BASCFIN. If | could --

HEARI NG OFFI CER KRAMER. M. Basofin, |
think it is your turn.

MR, BASOFIN:. My objective in submitting

an application to subpoena a witness from DFG was
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to have sonmeone there from DFG who | coul dn't
sponsor as a witness because they were unwilling
or unable to serve as a sponsored w tness.

So | don't think I can or need or should
file rebuttal testinony. | think, you know, ny
intent was to essentially subpoena an adverse
witness. And | think I filed my application for
subpoena in a tinely manner.

It was nmy intent to allow the parties to
identify their witnesses before | did submt that
application for subpoena. So | think it was filed
inatinely way.

HEARI NG OFFI CER KRAMER: M. Harris, are
you suggesting that no witness can testify about
somet hing that they have not first reduced to
witing?

MR, HARRI'S: M understanding of the
Conmi ssion's practices is that the witnesses are
bound by their prefiled testinony. And, in fact,
we had a coupl e bl ow ups during our first
evidentiary hearing about well, we haven't seen
this map before, and we hadn't seen a map fromthe
staff, the neasles map | like to call it, with the
-- M. Kanenoto's map.

And staff had simlar conplaints about
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sone of our maps with M. Priestley. And it was

very disruptive to the hearing. And so I'mtry to

avoi d that kind of situation.

M. Basofin's actions would have been
conpletely proper if they had been done before
December 18th when opening testinony was
requested. And there's been no show ng of good
cause as to why he delayed in seeking this
witness. And there's been no showi ng as to good
cause as to why the staff now wants to bring a
wi tness in when the day for opening testinony
passed on the 18th of Decenber.

We're willing to conpromise if we can
get some witten testinony prefiled. But
ot herwi se we continue to object for the |lack of
showi ng of good cause.

MR. BASOFIN:  Again, you know, | don't

bel i eve that Decenber 18th was the deadline to

submt applications for subpoenas. That was never

in an order fromthe Committee.

The docunent that requested oral
testinmony is predicated on is the letter, the
conment letter that was submitted by the
Department of Fish and Game commenting on the

prelimnary staff assessment, which all the
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parties received through the docketing system
And has al so been identified by Defenders, and
bel i eve other intervenors, as an exhibit.

So | think the argunment that any of the
parties are ill-prepared to deal with what a
representative fromthe Departnment of Fish and
Gane will be testifying onis a faulty argunent.

MR. RATLIFF: And | might add to that, |
nean, again, the testinony is the testinony that
is already filed, to which these witnesses,
whi chever one appears, would be testifying.

And so it's prefiled. There's no
surprise. | think M. Basofin is saying that his
purpose was to -- the purpose of subpoenaing this
wi tness fromthe Department of Fish and Gane was
to ask questions about inconsistencies that he
percei ves between correspondence from Fish and
Gane about the PSA and what appears in that
testimony. | think it's entirely within his right
to do that.

But | think the npst inportant thing
here, and this is what staff believes is
appropriate for this, is to have the nost
conpl ete, the nost ful some discussi on we can have

about the issues pertaining to biologica
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resources, which is the principal case of this
i ssue -- issue of this case.

And if we can have all of those people
with expertise in this area in this room
avail able to the Commi ssion to have that exchange,
I think you'll have the best exchange. And that
i ncl udes the Departnent of Fish and Gane,
obvi ously, since they're responsible -- they would
ot herwi se be responsible for issuing a take
permt.

HEARI NG OFFI CER KRAMER: Let's go off
the record for a second.

(O f the record.)

HEARI NG OFFI CER KRAMER: W are going to
all ow the CDFG witnesses. M. Harris, you're
free, if you find that they are going beyond the
scope of the testinmony that M. Ratliff refers, to
bring that to our attention and we'll rule upon
whet her testinony of that sort will be adm ssible.

And if need be, you can, if you need
time to prepare a response to sonething truly new
that they add to the mix, we'd be inclined to
allow that, as well. So that's our ruling.

M5. SMTH: Point of clarification

HEARI NG OFFI CER KRAMER: Ms. Smith
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MS. SMTH. | don't anticipate having
qgquestions for the biologists fromCDF&G But in
nmy prior involvenment in these cases, CDF&G has
been there just sort of avail able.

And now I'mfeeling like this is going
to be very limted testinony. |I'ma little bit
confused. Do | need perhaps to file sone rebuttal
testimony if | want to discuss alternatives, for
exanple, with COF&G? | nmean this seens a little
unpr ecedent ed what's going on here.

HEARI NG OFFI CER KRAMER: Vel |,
alternatives are in the -- already in the scope of
the FSA, are they not?

MS. SMTH  Yes, they are, but | hadn't
identified CDF&G you know, per se, as a component
to our concerns, you know, as they relate to
alternatives in biological resources.

So I'mjust concerned there's going to
be sone narrowi ng here that | just haven't seen
bef ore.

HEARI NG OFFI CER KRAMER: Wl |, without a
specific instance it's hard to say for sure. But
| think it is fair to say that this process that
we' re wor ki ng through, exchange of docunents, it

is relatively new, the formality of it. And we
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are, to a degree, |learning as we go.

We do want to avoid surprise, as nuch as
we can, but | don't think we can ever conpletely
avoid it. And there are renedies if sonmebody is
truly surprised to their prejudice, and that would
be additional time to prepare a response.

For instance, when we get to the topic
of visual, at our last hearing we offered the
staff time to review that rather lengthy EIS, |
believe it was, that was offered as an exhibit, to
what the professed to be their surprise. And they
have an opportunity, if they choose to take it, to
make sone sort of response to that docunent.

That actually will be one of ny
gquestions for a little bit later, is whether they
intend to do that.

| note that M. Suba, from--

MR SUBA: California Native Plant
Soci ety.

HEARI NG OFFI CER KRAMER:  -- has now
joined us in the room Welcone. And that's Geg
Suba, for the record.

MR BASCFIN. M. Kramer, if | could
just take a brief opportunity in the interimhere

bet ween topics. W' ve had sone di scussi on about
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the rebuttal testinmony and it is due today.

I'"d like to request, because this
preconference hearing is coinciding with the
deadl i ne for that rebuttal testinmony, that we have
a brief extension.

HEARI NG OFFI CER KRAMER: Do t he ot her
parties wish to -- have any objection to that?

MR HARRIS: Yes. W're going to be
starting in hearings a week fromtoday. M.
Basof i n and Defenders, in opening testinony, which
again was due on the 18th of Decenber, filed only
exhibits. No witness was identified; no testinony
was submitted.

He has now, in his prehearing conference
statement, said that he's going to be sponsoring
the testinony of a professor fromthe University
of Reno, Nevada, as quote "rebuttal".

I"malready skeptical if that will be
true rebuttal testinony. And | don't know how he
could file his exhibits for his rebuttal testinony
before he files his rebuttal testinony.

So, | think the process here is being
di srespected, not intentionally, but | think
that's the result.

And | guess | want to put M. Basofin on
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notice that we're going to | ook closely at
what ever he files today to see if it really is
truly in the nature of rebuttal testinony.
Because if it is additional opening testinony, it,
too, is late, and should not be all owed.

MR, RATLIFF: M. Kraner, if | my, |
think in all fairness we should have nore tinme to
file testimony. | nean this is an extrenely tight
timeframe to respond to the vol um nous testinony
that staff and the applicant have sponsored into
the record.

I"mactually quite synpathetic to the
plight of the intervenors in having time to file
their cases. And if they need an extra day, or
two extra days, good grief, we ought to be able to
suffer that on their account. | think it's an
extremely difficult situation the schedule puts
themin.

MR, BASOFIN: | could even just use a
couple nore hours to make up for the time that the
prehearing conference is usurping, | nean,
frankly.

MR. RATLIFF: | mean, it is one thing to
accommopdat e the applicant's request for an

expedi ted schedule. And it's another thing then
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to apply the rules so strictly that the
intervenors can't participate. | feel |ike that.

I think they're kind of caught in this vise.

MR HARRIS: W had 12 days to file our
openi ng testinmony over Thanksgiving. And we've
had, you know, |ess than 14 days over Christnmas to
prepare our --

MR. RATLIFF: You've had (inaudible) two
years --

(Parties speaking simultaneously.)

MR HARRI'S: -- our rebuttal testinony.
We have a 1250-page docunent and filed our
testinmony 12 days later. And so to suggest that
we' re not holding up our end of the bargain, |
think, is just sinply incorrect. W'd take back
our Christmas and our Thanksgiving in a mnute.

But we are where we are. And this is
beyond the 11th hour to suggest that we're noving
too fast. And I'd rem nd everybody, we're
probably 1000 days into this proceeding.

MS. SMTH Intervenors are in no way
trying to delay this proceeding. And none of our
requests for extensions or any of our concerns are
delay tactics. Please know that.

| counted 15 peopl e on Bright Source's
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behal f at our workshops. There was Josh for
Def enders, nyself for the Sierra Cub, and Geg,
alone, as well. W're doing this alone. So we're
doi ng the best we can, but we don't want our cases
to be conpromn sed because of this really insane
schedule. And | say this with all due respect.
We're really not using this as a delay tactic.

HEARI NG OFFI CER KRAMER:  Ckay, --

MR, BASOFIN: | believe this should be
noted, as well, | believe in all or nobst of the
i ntervenors' prehearing -- final prehearing

statenments we agreed to nove forward with the
hearing, although there were ongoi ng di scussi ons
happeni ng between staff and applicant. W did
agree to nove forward, so | think that's further
evidence that it isn't our intent to del ay.

PRESI DI NG MEMBER BYRON: M. Kramer, |'m
just thinking, we're going to spend a great dea
of time together next week. Can we bring it down
a notch here, in terms of the strife?

| appreciate the comments that everyone
has provided here. Very synpathetic to the
schedule that we're trying to nove to. And as |
said in nmy opening coments, very appreciative

that you all made efforts over the holidays to do
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t hat .

M. Kranmer, I'minclined to grant an
addi ti onal 24 hours so that we can get the
evidence -- I'msorry, the rebuttal testinony. W
are certainly interested init. And if that's
acceptable to parties, that would be ny
suggesti on.

Conmi ssi oner Boyd?

ASSOCI ATE MEMBER BOYD: (i naudi bl e)

PRESI DI NG MEMBER BYRON:  Ckay.

HEARI NG OFFI CER KRAMER: And gi ven t hat
one party's objected, | suppose what you want to
say is that will be the ruling.

MR HARRIS: We'll wi thdraw our
objection. | just want to make sure that | can
get on the phone with our witnesses and tell them
to stop the presses, literally, because we went to
print at noon. And so we'll take the time that's
bei ng granted.

And | would like you to consider the
possibility of the DFG additional testinbny since
we're going to take some additional time for
testimony. 1'd like to know if that testinony
speaks for the departnment, not on behalf of Kevin

or Scott, but the departnment.
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And | think something on departnent
| etterhead, even if they just sinply recast their
comments on the FSA, would be very hel pful to us.

HEARI NG OFFI CER KRAMER: Wbuld it not be
sufficient to sinply ask them when they cone
whet her they're speaking for the departnent or
not ?

MR. HARRI'S: | think sonething on their
| etterhead woul d suggest that they're speaking for
the department. | don't think that's too nuch to
ask.

HEARI NG OFFI CER KRAMER: M. Ratliff, do
you believe they could do that?

MR. RATLIFF: Well, | think it's silly.
| mean, yes, you can ask them a question when they
cone here. | nean, do they speak for the
department or not. Who do they speak for, if not
the department. Yes, let's let them be asked.

MS. BELENKY: Excuse nme. This is Lisa,
the Center for Biological Diversity.

HEARI NG OFFI CER KRAMER: Go ahead.

MS. BELENKY: | just wanted to nake sure
| understood the ruling on the extension. So
that's one day, so it's due tonorrow at -- there

was a 4:00 deadline, | thought, but | just want to
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make sure | know when it's due.

HEARI NG OFFI CER KRAMER: Let me verify
that. | think you may be correct.

No, it's 4:00 on the dates in the filing
schedule table. So it will be 4:00 p.m tonorrow

MS. BELENKY: Okay. 4:00 p.m tonorrow.
Thank you.

HEARI NG OFFI CER KRAMER:  Ckay, novi ng
on. As | mentioned a mnute ago, at the | ast
evidentiary hearing we kept the record open on the
topic of visual resources for the staff to respond
to that exhibit that the applicant introduced

I just wanted to ask the staff if they
i ntended to make sone sort of response?

MR. RATLIFF: Yes, nmy intent was to have
our witness take the stand very briefly. And in
about three mnutes, summarize his coments on the
docunent which the applicant filed at the hearing
wi t hout prefiling.

We did not prepare any prefiled
testinmony to reflect that summary. | didn't
understand that to be your directive at the tine.

If you would like, then tonorrow we
would file sone formof prefiled testinony for M.

Kanenot o.
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HEARI NG OFFI CER KRAMER: |'d say that's
your choice. |If you were sinply neaning to have
himrespond orally, | think that's perfectly
appropri ate.

MR. RATLIFF: That was the intent.

HEARI NG OFFI CER KRAMER: | don't think
that that has to be reduced to witing. It's just
a continuation of the --

MR, RATLI FF:  Yes.

HEARI NG OFFI CER KRAMER: - - di al ogue
that went on in Decenber.

kay, so then visual resources wll be
part of the m x during next week's hearings for a
brief period.

MR HARRIS: M. Kraner, the Basin and
Range Watch filed testinony on visual. |s that
going to be taken at that tine as well?

HEARI NG OFFI CER KRAMER:  They' re not
here. Did they identify a w tness?

MR HARRIS: Yes, Laura --

MR. CONNOR: They identified Laura
Cunni ngham

HEARI NG OFFI CER KRAMER:  (Ckay, you're
here now. So that's Kevin?

MR CONNOR: No, this is Mke Connor.
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HEARI NG OFFI CER KRAMER:  Ch, |'m sorry.

MR, CONNOR: (i naudible).

HEARI NG OFFI CER KRAMER:  |'1l have to
admt, when | was preparing ny list of wtnesses |
didn't notice their identification. They were
here the last time, though, and they had an
opportunity. So |I would suspect that their
opportunity has probably passed, unless they make
a conpelling case to revisit the issue.

MS. BELENKY: This is Lisa Bel enky. |
believe that they did intend to try and discuss it
at the next -- during the hearing. And |'m not
sure why they're not on today, but they do live in
a very rural area. And it's difficult for themto
get phone I|ine.

HEARI NG OFFI CER KRAMER. |'mtrying to
recal |, though, why they didn't bring that up at
the | ast hearing.

MS. BELENKY: They did actually bring it
up, | thought. But perhaps not in the correct
format .

HEARI NG OFFI CER KRAMER:  Ckay, well, |
think we'll have to -- M. Harris, we'll both have
to go back and | ook at the transcript and see.

Perhaps there will be some testimony fromthem |
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can't inagine the whole thing taking nore than
hal f an hour.

MR. HARRI S: Ckay, so we're available to
-- we're able to file rebuttal testinony on that
subj ect, as well, towards Basin and Range Wit ch?

HEARI NG OFFI CER KRAMER:  Certainly.

MR HARRI S: Ckay, thank you.

HEARI NG OFFI CER KRAMER:  Okay, how
traffic and transportation. | also had a question
as to whether that record truly should be cl osed.
Because ny notes show that staff was going to
submit to revise conditions trans-1 and -4.

And - -

MR, RATLIFF: W have done so. | guess
| would ask M. Harris, have you received that?

MR, HARRI'S: Received the revised --
RATLI FF:  Trans-4 --

HARRI S: -- trans-4?

2 3 3

RATLI FF:  You perhaps have not seen

MR HARRI'S: No, | would inagine that
was part of what John was going to file today.

MR, RATLIFF: Right.

MR HARRIS: So, it'll be filed

tomorrow, | guess. So, no, | haven't seen it.
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HEARI NG OFFI CER KRAMER:  Ckay, so it
sounds |ike we may need to have a bit of a
di scussi on about transportation to just tie up

t hose | oose ends.

MR HARRIS: |'mnot sure -- ask M.
Ratliff. 1'mnot sure --

MR. RATLIFF: | think we --

MR HARRIS: -- that we need live

wi t nesses, but | guess |I'd defer to you, Dick
whet her you think we do for those issues.

MR RATLIFF: | don't think we do. |
think the condition has been changed in a way that
i s unobj ectionable to both CURE and the applicant.
But I'd like to confirmthis by getting M.
Kessl er to show you guys a copy of that so you can
| ook at it.

I think he nay have it, or if he can't,
he can get it. And if you look at it you can tel
us if we need any further discussion of it. But I
don't think we do.

HEARI NG OFFI CER KRAMER: Okay, SO why
don't we leave it if it's on at all, it's just
about trans-1 and trans-4.

MR HARRI'S: Yeah, and | won't have al

nmy wtnesses available. But, again, | don't think
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we need w tnesses to have that discussion

HEARI NG OFFI CER KRAMER: And this is one
of those kind of filler items we can push around
t he agenda as needed, if you needed themon the
t el ephone, for instance.

MR, HARRI S: Ckay, thank you.

HEARI NG OFFI CER KRAMER:  For the fol ks
on the tel ephone, --

M5. BELENKY: Yes.

HEARI NG OFFI CER KRAMER:  -- you shoul d
have received in your enmail, from Rosemary Aval os,
a spreadsheet --

MR SPEAKER: Yes, received it.

HEARI NG OFFI CER KRAMER: Okay, this is
basically just a discussion tool that | prepared,
identifying the witnesses that various parties
have identified for the different topics that will
be on the table next week.

And so if you have not |ooked that up in
your email box, | think you'll find it helpful to
have that in front of you as we continue on today.

MS. BELENKY: |'msorry. This is Lisa
Bel enky. | notice that none of our w tnesses from
the Center for Biological Diversity have nmade it

onto your list.
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HEARI NG OFFI CER KRAMER: And that may be
just -- | had a | ot of papers and | nust have
m ssed them

MS. BELENKY: Ckay.

HEARI NG OFFI CER KRAMER:  But, how many
were there?

MS. BELENKY: We have four w tnesses.

HEARI NG OFFI CER KRAMER:  Ckay. And were
they all under biological resources?

M5. BELENKY: No. Two are under
bi ol ogi cal resources. One is alternatives. And
the other could be sort of a m xed category of the
project description and alternatives.

HEARI NG OFFI CER KRAMER:  The probl em may
be that | don't think |I received a prehearing
conference statenent from you.

MS. BELENKY: Really? WelIl, | can re-
send it. | know that we served it.

HEARI NG OFFI CER KRAMER:  Okay, wel |,
when we get to the list 1'll nake sure we get
t hose names from you.

VMR CONNOR: M. Kraner, Western
Wat ersheds Project isn't on here, either

HEARI NG OFFI CER KRAMER:  Dr. Connor

you' re under bi ol ogi cal resources.
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MR, CONNOR: (i naudible).

HEARI NG OFFI CER KRAMER:  See it?

MR. CONNOR: \Where am | supposed to
| ook?

HEARI NG OFFI CER KRAMER:  Second page, --

MR. CONNOR: Second page.

HEARI NG OFFI CER KRAMER: -- right above
soi |l and water resources.

MR, CONNOR: Ch, okay, sorry. Yeah

Thanks.

HEARI NG OFFI CER KRAMER:  Ckay.

MR CONNOR: | got that -- |I'm
scrol l'ing.

HEARI NG OFFI CER KRAMER: So before we
get to that in detail, several of the prehearing

conference statenents nentioned that negotiations
were going on between staff and -- | guess the BLM
and Commi ssion Staffs and the applicant about the
condi tions of certification

And mmy question for those parties is
whet her we have, in the evidence, all of those
proposed changes at this point. O is that
somet hing we'll receive when we get the rebutta
testinmony tonorrow?

M. Harris, do you want to go first?
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MR. HARRI'S: We've been having, as part
of the workshops, discussions about changes to
conditions. And | understand that staff has the
pen in terns of making those recomrendati ons.

So we may have one or two conditions
we' re going to suggest changes to in our rebutta
testinmony. But by and | arge what staff and
applicant are working on together is going to be
filed by staff tonorrow

| guess | want to make the observation
based upon one of the statenments in the prehearing
conference statenents, that those are noving
targets. People are not sure what's going on.

Those conditions are really just the
recommendati ons of the parties. They're not
bi ndi ng on the Comm ssi on obvi ously.

And so | think those have been sort of
elevated a little bit in the rhetoric beyond what
they need to be. People will have an opportunity
to respond to conditions proposed by the
applicant, the staff or any of the parties jointly
in their briefs.

So | don't want to spend a whole | ot of
time focusing on those recomendations. But we'l]l

be | ooking for the staff to file their docunment, |
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guess, tonmorrow to see where we are on those
condi ti ons.

| don't think that we're going to
require live witness testinony on any of those
topics that were -- | don't think it changes your
list of topics for hearings. | think -- they're
not factual issues, they're sone | egal questions
that can be bri ef ed.

HEARI NG OFFI CER KRAMER:  Okay, yeah, |
was nmore interested in the process and just trying
to keep track of all that, and find it in a
conveni ent place so it doesn't get lost with M.
Bel enky's witness list, in my mnd, anyway.

MR CONNOR: I'ma little confused by
what was just said. M. Harris, is deletion of
conditions of certification considered | egal, not
factual ?

HEARI NG OFFI CER KRAMER: M. Connor
right?

MR CONNOR:  Yes.

MR HARRIS: Mchael, no, | didn't nean
to suggest that the conditions, thenselves, were
| egal or factual. Suggesting on some of the
i ssues that are closed out, you know, pick one of

themlike one we didn't have any w tness testinony
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on, the reliability or socioeconomcs. To the
extent we're trading conditions back and forth,
there aren't any factual questions.

There are questions about how t hose
conditions ought to be worded. But, M chael,
was just speaking narrowWy to the issue of whether
there's a factual dispute that required |ive
wi tness testinony. And for the nobst part, | think
t hose conditions do not.

Bi ol ogy, | would see exception, and sone
of the other open topics, there are exceptions to
that general statenent. Does that hel p?

MR. CONNOR: To be cl ear, because, you
know, I'mnot really -- I"'mnot a |lawer, and it's
not clear to ne sonetimes what is a factua
guestion versus what is considered a | ega
guestion in this setting. So | just wanted
clarification.

HEARI NG OFFI CER KRAMER: \Wel |, and
lawers will quite often argue about that, as
well. And courts will wite long opinions trying
to sort that out.

MR, CONNOR:  Ckay.

HEARI NG OFFI CER KRAMER:  Ckay.

MR RATLIFF: M. Kramer, if | could,
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and perhaps it's useful. Because this prehearing
conference occurs on the sane afternoon when the
testinmony is supposed to be filed, we think we
know what our testinony is, but nobody has it yet.

But the list of topics where we think
there has been resolution of the issues over the
conditions, is air quality; hazardous nmaterial s;
| and use; soil and water resources, although we're
still, | guess, discussing soil and water-4;
traffic and transportation, although we're stil
di scussing, as we just said, transportation-4, but
I think that will be resolved; waste nanagenent;
and worker safety and fire protection.

We aren't aware of issues in those areas
ot her than what | just nmentioned. Although | do
note that | think one or nore of the intervenors
may have rai sed an i ssue about air quality, and
I"mnot certain as to what that was. They may
have proposed sonme different condition

MS. BELENKY: This is Lisa Bel enky at
the Center. W actually have raised i ssues about
air quality. And | have sone questions about the
anal ysis, sone specific questions. And it's hard
to address the conditions w thout having the

resolution of the issues.
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So, again, thisis alittle bit of the
chi cken-and-egg sonetinmes for those of us who
haven't done this particul ar process before. But
ny understanding fromwhat was said just nowis
that we're not closed out on responding to
conditions by tonorrow to the extent that sone of
t hese issues renmmin open. But the substance of
the issues still remains open, is that correct?

HEARI NG OFFI CER KRAMER: | think so,
yes.

MS. BELENKY: Thank you.

MR RATLIFF: Maybe --

HEARI NG OFFI CER KRAMER: Al t hough |'m
seei ng sone puzzl ed | ooks here in the room

MR, RATLIFF: Maybe what | could say
then is that at least with regard to air quality
is | think there are no di sagreenents between
staff and the applicant. Am| correct about that?
At least with regard to the conditions.

And there may be substantive issues
being raised by the Center that we're not quite
sure what they are, but actually it would be good
if today we get to find out what those are, or we
can di scuss what those are and whether they need

to be adj udi cat ed.
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HEARI NG OFFI CER KRAMER: O to put it
anot her way, just because the applicant and staff
agree about something doesn't nean that's the way
it's going to be.

MR, RATLIFF: Right.

MR HARRI'S: | guess | would add, one of
ny objectives today is to try to be able to
rel ease sone of nmy witnesses if we know we're not
going to need themfor live testinony.

Air quality is a good exanple of that

class of categories. |If I can let M. Rubenstein
and M. Hill from Sierra Research know t hat
they're not going to be needed, for exanple, live

Wit ness testinony, that would be hel pful.

So, that's one of my objectives today.
That's why | keep asking about what's open and
what's closed. Because people are scranbling to
try to make thensel ves avail abl e all next week.

HEARI NG OFFI CER KRAMER: | under st and.
And we're going to try to pick the days on ny
bl ank cal endar that | handed out to make that a
little bit easier on all of the witnesses. But
we'll get to that in a couple mnutes.

| want to revisit the issue of w tness

panel s, sonething M. Ratliff raised the |ast
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time. And, M. Harris, you were not quite a
convert, as | recall

And part of our hearings were held by
the use of partial panels. | wanted to discuss
whet her or what the current positions of the
parties are on the use of panels for sone or al
of the contested hearings, issue hearings we're
goi ng to have.

M. Ratliff, | think you're in favor?

MR, RATLIFF: Yes, M. Kraner. | think
Conmi ssi oner Byron renmenbers that we used i nfornal
hearing procedure in the Russell City hearings on
one of the nost difficult and conpl ex issues of
t hat hearing, which was aviation safety.

And | think that is a denonstrable
exanpl e of how effectively that can work for a
conplicated i ssue where you have different parties
with different testinonies and different points of
Vi ew.

It enables you and M. Kraner to
actively engage the parties and ask them
guestions, yourself. And get, | think, to the
very bottom of a conplicated issue

And | think the biological issue here is

a conplicated issue with a nunmber of different
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perspectives that are going to be expressed.

And | think fortunately, the good thing
about this is that you are going to have in the
rooma great deal of biological expertise in one
pl ace, which will enable you, | think, to get a
very very full discussion and picture of the
i ssues that we're dealing with.

| think I would at | east urge you to try
this to see if it works. | think there's sone
guestion as to how |l arge a group of biologists
you' Il have.

But what | woul d suggest is that you
start off by having each of the witnesses testify
that portion of the testinony for which they're
responsi ble, or the testinony that they have
sponsored, briefly to sponsor that testinony. And
to sumarize it. And the points that they think
are nost inportant.

And then allow it to turn into an
i nformal hearing where there is discussion and
interaction directly with you. |If you do that |
think it could work very well.

If it doesn't work very well you can
change it back to a fornmal proceedi ng and have

cr oss-exani nati on.
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But if it works well | think it will
nmake the issue go nuch nore quickly and
efficiently with your time. And | think you'l
get actually a better understanding of the issue
than you will through formal cross-exani nation
that the lawers will subject all of us to. |
think sometines we feel |like we haven't earned our
pay if we don't do that.

But on the other hand, | think if you
et us participate, just at |east peripherally,
maybe we can nake sone positive contribution to
what you're hearing. And round out issues that we
t hi nk you need to hear discussed.

MR, BASCFIN. M. Kranmer, I'ma little
confused, just for clarification. Are we
contenpl ati ng here having expert w tnesses from
nultiple parties serve on one panel? O is it
experts fromone party serve on the sane panel ?

HEARI NG OFFI CER KRAMER: Vel |, | think
we have a choice. M. Ratliff, what were you
proposi ng?

MR, RATLIFF: Well, the use of panels
where you have, for instance, you mght -- | think
the termpanels, | think, is something that is

often something we use in formal hearing procedure
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where, for instance, we nmight put on all of the
staff biology w tnesses simultaneously. And then
allow themto sumarize their testinmony, and then
be cross-exam ned by all the parties. And that's
one way, of course, of doing it.

The staff would put on its w tnesses.
The applicant would put on its witnesses. They
woul d be cross-exam ned as a panel, rather than
i ndi vidual ly.

Thi s has the advantage of saving tine.
It gets you sonme efficiency. You saw it at the
| ast proceeding, actually, on visual. The
appl i cant had a panel of wi tnesses.

But what we're tal king about with
i nformal procedure would be essentially to have
all of the witnesses basically participate in a
conference in which they would summari ze the
salient points of their testinony.

And then it becomes a di scussion
conducted by you and the Comm ssioners,
t hensel ves. So that you can actually find out
what are the nobst inportant issues, how are they
addressed, what is insufficient and what is, and
what is the, you know, is this inpact significant

or not. If it is, what kind of mtigation is
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there that's feasible.

I think with those fundanental questions
being the ones you're trying to answer, then
think you might be able to get to it nore quickly
and nore, perhaps, intelligibly through an
i nformal process.

HEARI NG OFFI CER KRAMER:  Now, for
bi ol ogy, | think we'd probably have to adjust the
tables in the roomto seat all those people.

So that, | guess the answer to your
qguestion, M. Basofin, is that it would be
nmultiple parties' wi tnesses, or could be.

MR. BASOFIN:  Okay. That does answer ny
qguestion, then. And | guess to the extent that
that's the proposal that's under consideration
here, | think | would have to object.

You know, | think anything |ess than a
formal cross-examnation is going to preclude ne
fromeliciting the information that | need to
elicit fromsonme of the witnesses, particularly
the witness fromthe Departnent of Fish and Gane.

I'mnot sure how, notwi thstandi ng cross-
exam nation, | can really question those w tnesses
under this sort of paradi gm

HEARI NG OFFI CER KRAMER: Wl |, you woul d
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still be allowed to ask questions, as would
everyone else. | think one of the advantages is
that all of the witnesses are sitting there. So,
if we have a question about a particular subtopic
we can hear their answers, one after another
rather than one person answering it in hour one,
and the second witness nay be answering it half an
hour later. And so on throughout the day.

It creates nore of a dialogue that |
t hi nk we have found -- | was the Hearing Oficer
in Russell City, and it did seemto be nore
hel pful than the, you know, watching Perry Mason
at work.

MR, BASOFIN:. Well, | mean | certainly
want, you know, desire a certain anount of
efficiency, as | think all the parties do.

I"mjust sort of trying to understand
this. If we'll have an opportunity to ask
nmul ti ple questions of witnesses during the pane
exam nation, or multiple questions of one
particular witness during the panel exam nation,
think that would be fine.

HEARI NG OFFI CER KRAMER:  That certainly
could be part of the design. | think that's a

reasonabl e request.
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MR, BASOFI N:  Ckay.

MR RATLIFF: Yes, | don't know how M.
Basofin intends to disconfort nmy witnesses at the
hearing, but | would hope that he could answer
t hose questions, assuming they're legitinmate
guestions. And get them answered.

| nean, there shouldn't be nore room for
evasion in an informal hearing than there is in a
formal hearing. 1In fact, | would think that there
is less. | think you've got the ability to go
directly to the source, and hopefully wi thout a
ot of intervention fromthe |awers trying to
protect their w tnesses from cross-exam nation or
awkwar d questi ons.

So, | mean the advantage is, | think,
you can actually have a nore neani ngful and | ess
obstructive discussion.

That woul d not, | hope, preclude M.
Basofin from asking his questions of nmy wtnesses,
what ever they mi ght be.

HEARI NG OFFI CER KRAMER:  No, | don't
think the Commttee wants to fully take over the
job of extracting truth fromthe wtnesses.

M5. SMTH. M. Kraner.

HEARI NG OFFI CER KRAMER  Ms. Snmith.
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M5. SMTH: | think the Sierra Cub
provisionally supports this nethod. |'mvery
concerned, based on the uncontested issue hearings
that we had, that the contested issues could drag
on for the entire week, and maybe into a second
week. And | think this seens the nost efficient
way to proceed.

So, you know, I'd like to -- we support
giving it a try.

HEARI NG OFFI CER KRAMER  Ckay, M.
Basofin, where did you settle out on that?

MR, BASOFIN: | guess if I'Il have the
opportunity to ask multiple questions of a
particular witness on the panel then | will
wi t hdraw mmy obj ection

HEARI NG OFFI CER KRAMER: M. Harris?

MR. HARRI'S: Depends on the subject
matter, frankly. | think biology is going to be a
difficult subject to conduct this type of infornal
process. There are probably 15 w tnesses, you
know. There are three from CBD, there's severa
fromus, there's several fromthe staff. And
that's the contested issue in the case.

And | share M. Basofin's concern about

being able to follow a |ine of questioning to its
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on rare plants and M. Ratliff junps in with a
guestion on desert tortoise, then at some point
I"ve got to try to get back to finish nmy Iine of
guestioning on rare plants. And so | think for
the biology issue it would be quite cunbersone.

I think the other difference between
this case and Russell City -- well, there's
several. One is that there are ten parties in
this case. | think there were only four at
Russell City. And staff and applicant were prett
much aligned on a | ot of those issues.

There was, you know, two panel s of
applicant and staff wi tnesses that were basically
saying the same thing, so it was a little easier
to conduct it in that setting.

| guess we'd be anenabl e to thinking
about that in the discussions of project
description, purpose and need, alternatives and
cunmul atives. Those three areas, which were
identified by several parties, really seemkind o
like they're part and parcel of one set of
di scussi ons about, you know, is this the right
project in the right spot. And are there

alternatives.
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Maybe for a grouping of those three
topi cs together, a panel m ght make sense. You
know, | don't expect a lot of direct testinobny on
alternatives, for exanple. But |I'll nmake nmy fol ks
avai l abl e to answer questi ons.

Sane thing with project description and
with cumul ative inpacts. And cunulative is
anot her strange one, since it's not really
typically a subject the Comm ssion does. But
there is a section of that. So, maybe on those
t hree, grouping together as a panel nmmkes sense.

If there's going to be sone hearing on
air quality issues, | think there's only a couple
of people who have questions, and those are pretty
straightforward. That mi ght be a good one to put
an entire panel on for air quality, if we have to
have air quality witnesses.

Sane thing with water and | and use, if
we' re doing those. And naybe vi sual

But bio just seems to be the outlier for
nme in that respect. There are a |ot of issues and
a lot of parties. And if people are concerned
about getting this done on tinme, | think one of
the things the Conmttee has at its disposal is

the ability to set pretty strict tine [imts for
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direct testinobny and cross-exam nation. And then
peopl e are going to have to live within those.

But, you know, there are ways to handle the |l ength
of the hearing on those issues.

So, | guess, as to bio, no. As to the
rest, we'd be open to thinking about it.

HEARI NG OFFI CER KRAMER: Let me ask you
t hi s about your concern about bio. |Is your
concern that you wouldn't be able to ask all the
guestions that you want before sonebody else is
aski ng t hen?

O are you concerned that answers woul d
cone fromnore than a single witness at a tinme to
each of the questions?

MR HARRIS: Well, | guess my concern is
about being able to follow a line of questioning
all --

HEARI NG OFFI CER KRAMER:  Wth a single
Wi t ness?

MR HARRIS: -- the way to the end, the
sanme witness on the sane topic.

Wthin biology there's like three or
four areas that are controverted, desert tortoise
mtigation and rare plants being two of the nore

prom nent ones.
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If we start having a di scussion about
desert tortoise and the conversation flips back to
rare plants, we're going to have to try to bring
it back to make sure that we get all the line of
guesti oni ng pursued.

And | think cross-exam nation really
hel ps us to do that. And a panel is going to make
it very difficult. And, you know, quite frankly,
if Josh has a set of questions that he's in the
mddle of, if | junp in with a question on a
related topic | mght take himoff course.

ASSCCI ATE MEMBER BOYD: Is it possible
to, once a topic's introduced, to limt the entire
di scussion of that topic till everybody's
satisfied that it's finished before moving to
anot her topic?

| mean to nme the advantage of this is
not havi ng people junp up and down fromthe
audi ence back to the table. And you've got
everybody there.

If we could commit to address your
concern of junping topics and finish a topic, it
seens to ne that it mght work snoothly.

MR RATLIFF: Conmi ssioner, | think the

answer is yes. | nean the informal hearing
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procedure is really what you decide to nake it.
And if you --

ASSCCI ATE MEMBER BOYD: I nfornmal, but
structured.

MR. RATLIFF: Right. | mean you give it
the structure that you think works and you set the
rules. And you can intervene and ask the
guestions if you feel like one hasn't been
answer ed satisfactorily.

It really does require, | think, nore of
t he deci si onmaker and nore of the Hearing Adviser
to basically --

ASSCCI ATE MEMBER BOYD: Ref eree.

MR, RATLIFF: -- give it structure and
referee it. And also get the bottomine answers
t hat you seek.

But, there's no reason why, for
i nstance, you couldn't do desert tortoise inpacts,
and then desert tortoise mtigation. And then do
pl ants separately, or however you chose to do it.
You coul d subdivide it even further

I think M. Harris does nake good
points, though. | think you do have a number of
wi t nesses. That does make it nore conpli cated.

You do have a nunber of parties that those
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wi t nesses represent, |ikew se nore conpli cated.

You al so have the cross-over issues of
alternatives which are closely related with the
bi ol ogi cal issues, since that is an inpact which
parties seemto mitigate or avoid.

So, | think those are genuine
conplications, and | don't want to downplay that.
| think those are things that have to be
consi der ed.

| don't think, for instance, if you were
to hold alternatives as a conpletely separate
i ssue, that you could really do it without the
bi ol ogi sts participating in that discussion, as
wel |, because they are so closely |inked.

So, even though | see those as
conplications, conplicating factors, | don't think
it should deter you fromtrying it. And | suppose
if M. Harris or M. Basofin or | feel I|ike
sonething inportant is getting left out, we can
say so. And then ask for your help in getting to
the bottom of an issue.

O if you decide it's not working out
satisfactorily, it just isn't, there are too nany
Wi t nesses, there are too nmany parties, the

wi t nesses are fighting with each other, or
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what ever, then you could turn it into a fornal
hearing and we could do the nore traditional and
structured way.

But | do think it would offer the
possibility that in one | ong hearing day we could
do the nost difficult issue in this case, and
per haps get a better resolution fromyour point of
vi ew t han woul d ot herw se be possi bl e.

HEARI NG OFFI CER KRAMER:  Anyone on the
t el ephone wi sh to comrent ?

MR. CONNOR:  Yeah. This is M ke Connor
| have a question here, sort of a logistic
guestion. And a concern about this panel. [If |I'm
a witness on the tortoise panel or the biol ogy
panel , or whatever you call it, aml| free to ask
guestions of the other w tnesses?

HEARI NG OFFI CER KRAMER:  You' |l have

MR CONNOR: Have to nove back and
forward fromthe table?

MS. BELENKY: You have to have a
di fferent hat.

(Laughter.)

MR CONNOR: | just want to be clear,

you know, that being on a panel is not going to
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preclude nme from aski ng questi ons.

HEARI NG OFFI CER KRAMER:  No, you'll just
have to honor -- you know, you'll have to wear the
appropriate hat at the right time, and we'll |et

you know i f you have the wong hat on

Anyone el se on the tel ephone?

MS. BELENKY: This is Lisa Belenky with
the Center. | think actually it sounds like it's
worth trying, especially for the biological and
maybe we could do sone of the, for exanple, desert
tortoise, and the rare plants each as separate
panel s.

| did want to -- someone nentioned the
table, and I did -- not to get off topic, but I
did notice last time we were sitting alnmost with
our backs to the Conmissioners. And | would
prefer if we could find a way to nove the table so
t hat worKks.

HEARI NG OFFI CER KRAMER:  Yeah, | think
if we do this we're going to have to have a couple
rows. It will be nore like a college lecture
hal|. Hopefully that won't bring back nightnares
for anyone.

Anyone el se on the tel ephone? M.

Harris.
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MR HARRIS: |'mtrying to think about
how |' mgoing to prepare nmy witnesses now if you
go this route. They ask ne what does it |ook |ike
when | show at the hearing; you know, what's the
room | ook |ike, how does it start, how does it
end, what happens in the mddle.

I've already got a difficult task to try
to figure out howto put on this case, and to turn
it into a open, nore of an open format |ike this,
really doesn't give ne a clear picture of how I
answer that question tonorrow when | try to start
preppi ng my witnesses about what is this going to
| ook Iike, what should they expect.

| mean, are we going to have our
wi tnesses go first and let everybody fire
guestions at themand then they sit down? And
then the staff's witnesses? Are we going to have
all the desert tortoise experts up there?

It sounds to ne like it's not going to
save us any tine. |In fact, | think it's got a
real potential to push the hearings out.

So | think, at this point, without a
clear specified structure that | can take to ny
wi t nesses and prepare them around, | think the

appl i cant does object, at |east as to the biol ogy
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i ssue, for an informal hearing.

| mean, you know, |'m already worried
about who nmy witnesses are, what their testinony
is going to be on cross. If | have to nowtell ny
own w tnesses |I'mnot sure what the format is, on
an inportant case like this, that's a big problem

MR, BASOFIN: Yeah, | think just to
follow on M. Harris' concerns, you know, | think
nost of the parties are probably going to prepare
very specifically our cases, both our direct
exam nations and cross-exam nations and all of the
various contingencies that could occur in the
heari ng.

And, you know, to not be clear on the
format before we sort of walk into the hearing on
the day of, | think maybe produces sone anxiety
for us. Sort of like fitting a square peg in a
round hol e, because we have, you know, the sort of
hi ghl y devel oped way to proceed on the day of the
hearing, and we're just not sure if we're going to
be able to do it.

MR RATLIFF: M. Kraner, if | could I'd
just offer that again, |I think, we always, you
know, in formal hearings, allow w tnesses to nmake

an opening, usually a sumary of their testinony
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and the high points of their testinony.

| don't know, certainly we don't have to
forego that here. | think you need sonething |ike
that, really, for your own benefit. And in that
way the informal hearing need not be a departure
fromthat aspect of fornmaml hearing procedure.

Whet her you want to hear 20 different
peopl e sumari ze their testinony, or however many
Wi t nesses you have, sunmarize their testinony at
once, and then go into a discussion of it, |
guess, is up to you.

But | do think you'd want to stage it
topic by topic in some manner that would allow it
to be focused on one particular issue at a tine.

PRESI DI NG MEMBER BYRON: M. Kraner --
first of all, M. Ratliff, thank you for your
suggestion, | think it's very good. And, of
course, | know you have many years of experience
inthis regard. And you're correct, this did
really benefit the contentious set of evidentiary
hearings that we conducted on anot her case.

| amalways a little bit concerned when
attorneys sit here and tell ne that they're going
to prepare highly devel oped testinony for the

Commi ssi oners to hear
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We really are interested in getting
evi dence and getting to the bottom of
under st andi ng these issues. So, this kind of
di scussion, this nore informal approach, tends to
have | ess arguments around the process and
procedure, and allows us to get nore to the bottom
of these issues, which | think we're al
interested in.

So I'minclined for us to give this a
try in those areas that we don't have di sagreenent
fromthe parties.

Real ly, we want you to be confortable
with this. And I'msurprised, but willing to
accept that the applicant's quite concerned a this
on the biol ogical issues, because we have so many
Wi t nesses.

We're interested in acconplishing two
obj ectives here. One is reducing the amount of
time that we're all going to be here. And second
is making sure we get to the bottom-- nmaybe |I'm
using the wong phrase -- that we get all of the
evi dence out on the table for our consideration

So, Commi ssioner Boyd, unless you object
I'd be inclined to nake sure we try this at |east,

early on, on sone of those issues that | believe
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M. Harris described earlier, that we could
probably proceed with panel discussions on

And if, indeed, others are confortable
wi th that approach, that we proceed that way with
all of the evidentiary hearings.

But again, everybody's confort |eve
needs to be high; that you have an opportunity to
make sure your case is presented the way you w sh
to present it.

But pl ease keep those two objectives in
m nd, what we're trying to acconplish here.

Conmi ssi oner Boyd, did you want to add
anyt hi ng?

ASSCCI ATE MEMBER BOYD: No. | think, as
you and | discussed, |I"'mopen to -- let's
experiment with it in the easier area, and we'l
see how everybody adjusts to it.

M5. SMTH M. Kraner, --

PRESI DI NG MEMBER BYRON:  So how does
that work for you, M. Kramer?

HEARI NG OFFI CER KRAMER:  That's fi ne.
VWhat | wote down is we will try it on issues
ot her than bi ol ogy.

ASSCCI ATE MEMBER BOYD: You mean savi ng

the best for last, right?
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HEARI NG OFFI CER KRAMER:  Ms. Smith.

MS. SMTH  Yeah, | just wanted to make
one point. | do support this approach, but M.
Harris did make the suggestion that sonme of those
i ssues could be lunped together. And | do have a
problemw th that.

We're very interested in alternatives
and we'd like to single out alternatives and have
that be a separate discussion, panel or otherw se.
Just make sure that that's all we're talking
about, rather than putting in project description
and vi sual s and ot her things.

Thank you.

HEARI NG OFFI CER KRAMER:  Ckay, well, |
think that does bring us to the actual topic areas
to be heard next week. And so we go back to the
spreadsheet, our visual aid.

We' ve al ready decided that traffic and
transportation will be just about the conditions
trans-1 and -4. Visual resources will be about
the staff's response to the draft or final EIS
that was presented as an exhibit inpeachnent at
the I ast hearing. And possibly about the Basin
and Range Watch testinony that was previously

filed.
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And that takes us to project
descri pti on.

MR HARRIS: M. Kraner, before we do
visual, --

HEARI NG OFFI CER KRAMER:  Ckay.

MR HARRIS: -- the staff is going to be
of fering rebuttal testinony on the applicant's,
think, exhibit 69, is that correct? |Is that what
was | eft open?

HEARI NG OFFI CER KRAMER: | think 69 was
that map, so it --

MR, HARRI'S: The map, yeah, the map that
has the viewsheds on it.

HEARI NG OFFI CER KRAMER: So that wasn't
the exhibit, it was --

MR HARRI'S: No. There was one piece of
the staff's testinony that was new to us, and |
pejoratively referred to it as the measles map
It's near the very end of M. Kanenoto's
presentation. H's map showi ng, | think, roads and
various projects.

We'd be very interested in receiving
that map with sone additional detail as to what
exactly those red dots are on that map. Because

there's been sone conversati ons back and forth
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bet ween M. Kanenpto and M. Priestley about that
map and why it was intended to be introduced. And
it would be very hel pful for the staff to | abe
what those red dots are, at a minimum on that
map.

It's the next-to-the-last page of his
Power Poi nt, or sonewhere thereabouts. So could we
ask staff to | abel that map and provide that, as
well, as part of their filing tonorrow?

HEARI NG OFFI CER KRAMER:  Staff, do you
have any objection?

MR, RATLIFF: | don't know. This is the
first I've heard of that. The map was a map of
alternative projects in, | believe, the greater
CDRA area. | thought it was part of our -- | had
t hought that it was part of our alternatives
anal ysis, which included maps. But | don't know
if it was or not. | haven't been able to
determ ne that.

I"mnot certain what we're doing here,
but maybe | should talk about it with M. Harris
to see if we can figure out what the point of this
exercise is. |If he's unhappy with the map, then
perhaps we can find one fromour alternatives

anal ysi s.
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I think we identified other energy
renewabl e projects that affect the cunul ative
i npact anal ysis el sewhere, either under cunul ative
i npact anal ysis or under alternatives. And if he
woul d prefer that we also enter that nap, as
opposed to the one that appeared in the slide show
that M. Kanenoto did, we could do that, of
course. |It's already in evidence.

But | take it maybe he wants the
identification, what the name of the project is,
where the red dots occur, or sone such thing?

ASSCCI ATE MEMBER BOYD: Well, | infer
that some | egend was m ssing or something fromthe
map?

MR. HARRIS: There was a map that showed
sone roads and the dots were various projects.

And we asked several tinmes which project is that

And all I'"'masking really is that we add
nanes to those red dots. And this goes -- and

["1l pull the curtain back, it goes to the

guestion of reasonable foreseeability. | don't
know whet her all those projects are still on the
board. | don't know whether sonme of those

projects are in the Feinstein National Mpnunent.

And | can't make those argunents w t hout know ng
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the nanes of the dots, the projects that are
associated with the red dots.

And so all 1'masking staff to do is
identify with specificity the names of the
projects that are the red dots on that nap.

HEARI NG OFFI CER KRAMER: Wel I, if staff
can do that, | think that would be helpful to the
Committee, as well.

PRESI DI NG MEMBER BYRON: Absolutely. In
fact, there's some new information that's conme out
in just the last nmonth, not necessarily related to
this case, but | believe on our website there is
now a bunch of additional information that's
avai |l abl e, including maps that shows over 200
renewabl e projects. So they may be identified
t here.

Al so, M. Harris, I'd just correct you
in one regard. Senator Feinstein's proposed
nati onal nonunent.

MR. HARRI S: Thank you, yes.

HEARI NG OFFI CER KRAMER:  Ckay.

MR, RATLIFF: So we shoul d then provide
that map with the identities of what the red dots
stood for, is that then what you're asking for?

HEARI NG OFFI CER KRAMER:  Yes.
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MR RATLI FF: Ckay.

MR, HARRI'S: Thank you.

MS. BELENKY: |'msorry. This is Lisa
Bel enky on the phone. W did finally receive the
map that applicant put into the record during that
hearing, as well, the visual resources nap.

However, we had asked what one of the --
it says areas fromwhich the project is not
visible. And we had asked for the applicant to at
| east explain what that nmeant. |If it means the
surface of the valley floor there, or the whole
project, the full height of the towers. And we
still haven't gotten clarification on that.

HEARI NG OFFI CER KRAMER: | s t hat
somet hing you're going to provide, M. Harris?

MR HARRIS: Yes. |'Il provide that in
the formof Dr. Priestley.

HEARI NG OFFI CER KRAMER: To testify at
the --

MR HARRIS: Well, to answer any
guestions Ms. --

HEARI NG OFFI CER KRAMER: Okay During
t he next hearing?

MR HARRI'S: Yeah.

HEARI NG OFFI CER KRAMER: Okay. Next is
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proj ect description, and that was not intended to
be closed the last hearing; it was basically a
context provider for the rest of the hearings on
t hat day.

M. Harris, you' ve got several witnesses
identified here. Do you expect any nore of them
to testify?

MR HARRIS: No, | do not. | actually
didn't think this topic was a separate topic that
was still open. W can have those witnesses show
up, because | think they're pretty nuch the sane.

HEARI NG OFFI CER KRAMER: \Well, let ne
ask. Let ne set the context and we'll try to
apply this approach to all of your topics.

Basically in your prehearing conference
statenment you said all our wi tnesses have been
identified in our filed testinony. So all | could
do was then pull all those names out.

And we're now at the point to find out
how many of them are actually, you're planning on
havi ng cone to testify.

And al so to hear fromthe other parties
of whether they want to have w tnesses avail abl e
to cross-exam ne on any of these topics.

So, I'mgathering then unless sonmebody
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wants one of your witnesses to be here on project
description, you feel as if you're done, is that
correct?

MR HARRI'S: W woul d be pleased to
rel ease those w tnesses, yes.

HEARI NG OFFI CER KRAMER: Ckay. So a
question of all the other parties. Do you desire
to cross-exanm ne any of the applicant's -- and
let's extend that to the staff's witnesses about
proj ect description?

MS. BELENKY: This is Lisa fromthe
Center for Biological Diversity. W would like to
have a nore full discussion about project
description. And nmy understanding was that at the
earlier hearing it was only being provided as sort
of a setup, so that we could tal k about other
i ssues.

So | didn't -- do you need e to
identify which of these people? | have no way of
knowi ng which of these people |I'm supposed to --

HEARI NG OFFI CER KRAMER:  Wel I, in very
brief form what are you issues? If you just want
to argue about sonething, if it's not in the
nature of actual or expert opinion testinony from

one of the witnesses, we really don't need the
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wi tnesses to be there. That's sonething you woul d
do either in oral argunent portion of the hearing,
or in your briefs.

MS. BELENKY: Well, there are sone
speci fic questions we have; in fact, even some
things that were nentioned at the earlier hearing,
as far as the operation when there is either cloud
cover or shadow on the site. And we have a
witness on that issue. And then on the issue of
when there may be shadow on the site.

And | al so have sone specific questions
about the use of the gas-fired plant, and the
amount, which also goes to the air quality issue.
Because there seens to be sone inconsistency that
| have perceived, at least, in the docunents about
the actual use that's intended for that, for those
both -- description. | think there are sone ot her
speci fics about the description, but | didn't
prepare all my notes for this right now | could
do that if --

HEARI NG OFFI CER KRAMER. M. Harris, can
one or two of your witnesses address each of those
topi c areas, subtopic areas?

MR HARRIS: I'msorry, it wasn't clear

to me what those subtopic areas were. But |
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t hought she junped to air quality. I'msorry --

HEARI NG OFFI CER KRAMER:  She was tal ki ng
about how the plant was operating, as well.

MS. BELENKY: Wiich is the project
descri pti on.

MR HARRIS: It's cloud cover she's
concerned about ?

HEARI NG OFFI CER KRAMER: How it woul d
operate during cloud cover. How nuch the gas
boil ers woul d be used.

MR HARRI'S: | know she's got w tnesses
that are dealing with those issues. Lisa, you've
got a series of black-and-white maps on shadi ng.
I's that what you're tal king about?

MS. BELENKY: That's not the only issue
we have with the project description. You know,
I'"mhappy to wite sonething up. | didn't -- |I'm
not prepared right now to give you every single
issue | was going to raise on project description
right this minute. If you would like me to wite
sonet hi ng up?

| assuned that your w tnesses would be
there, and that we were still going to actually
di scuss this issue. |If you're trying to take it

off the table, then --
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HEARI NG OFFI CER KRAMER: No, we're not
necessarily trying to take it off the table.

We're trying to identify situations where there
are no real questions so that those people are not
br ought here unnecessarily.

It sounds then as if the applicant wll
need to bring w tnesses, not necessarily all of
them but w tnesses that can answer your
guesti ons.

Woul d you object to any of these
wi t nesses testifying by tel ephone, Lisa?

MS. BELENKY: No, | don't, especially if
t hey woul d not object to my witness testifying by
t el ephone. Because he has to cone from Ari zona.
That woul d actually be a very good sol ution for
us, as well.

HEARI NG OFFI CER KRAMER:  Your witness is
Curt Bradley on this topic?

MS. BELENKY: That's right; um hum

HEARI NG OFFI CER KRAMER: | have your
email so | have the |ist now

MS. BELENKY: Thank you.

MR HARRIS: So is this -- we're going
to be putting on a panel for alternatives. And

Ms. Smith has already said she wants that to be a
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separ ate subject.

Are the questions that Lisa' s identified
as project description questions things that they
could be asked of my alternatives panel, so | can
rel ease ny project description witnesses? O air
quality, if we're going to do air quality?

HEARI NG OFFI CER KRAMER: Well, it | ooks
like M. DeYoung is the only person who's -- oh
no, and M. Carrier are on both project
description and --

MS. BELENKY: Yeah, | just have no way
of knowi ng who on your panel knows what because of
t he way, you know, you put themall on each set of
testi nmony.

I'"m happy to, if you feel like they can
address the issues, that's fine. |'mnot attached
to having them be there, the other people be there
if you don't think they're necessary.

HEARI NG OFFI CER KRAMER: Vel |, M.
Harris, |'m suspecting that M. DeYoung and M.
Carrier are going to be there anyway, right?

MR. HARRI'S: Yeah, they won't be
rel eased, sure

HEARI NG OFFI CER KRAMER:  So what you

could probably do then is have the others
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necessary.

MR HARRIS: Well, if Lisa is suggesting
that she needs nmy panel for project description in
full to show up, we will have our whol e panel show

up. And | don't anticipate putting on any direct
testimony. |I'mlikely just to nmake those people
avail abl e for cross-exani nation at that point.

HEARI NG OFFI CER KRAMER:  Okay, thank
you. Anybody else interested in cross-exam ning
either the applicant's or staff's or the Center
for Biological Diversity's w tnesses on project
descri ption?

MR. CONNOR:  This is M ke Connor with
Western Watershed Project. | might have sone
guesti ons.

HEARI NG OFFI CER KRAMER: Ckay, but you
have a wi tness of your own, correct?

MR CONNOR | don't have a witness of
ny own, no.

HEARI NG OFFI CER KRAMER: (Ckay. Did
sonebody el se chine in there? No?

Project alternatives.
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MS. BELENKY: Well, does this nmean ny
Wi t ness can be on the phone, as well? O are we
all -- 1 just got confused in the middle of that
conversation.

HEARI NG OFFI CER KRAMER M. Harris, did
you have any objections?

MR, HARRI'S: Chviously our preference
woul d be for the witness to be here, but, you
know, we understand if that's inpossible, that it
could be then over the phone.

HEARI NG OFFI CER KRAMER:  Any ot her
party?

MR. HARRI'S: So no objection, | guess.

MS. BELENKY: |f we knew what day it
was, but | suppose at the end of the process we
may know whi ch day, and woul d hel p.

HEARI NG OFFI CER KRAMER:  Yeah, we're
going to try to do that.

MS. BELENKY: Thank you.

HEARI NG OFFI CER KRAMER:  And t he
wi tnesses that fly in, you know, they'll have at
least a little extra point or two on the priority
scal e.

MR HARRIS: On alternatives we do have

a constraint on the 13th. W have one w tness who
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wi Il not be available on the 13th. So 11, 12 or
14 for our panel on alternatives.

HEARI NG OFFI CER KRAMER:  How | ong do you
think the alternatives discussion is going to
take? Half a day, perhaps?

MR HARRIS: It's going to depend on how
many questions the other parties have for ny
panel , because | can't imagi ne we'd have nore than
five mnutes of direct testinony.

HEARI NG OFFI CER KRAMER: (Okay. So no
alternatives on the 13th, you said. And that's
only a hal f-a-day hearing anyway, so that nmay not
be the best place to put sonmething like that.

MS. BELENKY: Which is only half a day?

HEARI NG OFFI CER KRAMER:  Wednesday t he
13th. It's in the afternoon follow ng the
Conmi ssi on' s busi ness neeting.

| think we said it starts at 1:00. Yes.
The other days are all day.

MS. BELENKY: Well, and our alternatives
wi t ness cannot nmeke it on the 14th, which we did
put in our prehearing conference statenent.

HEARI NG CFFI CER KRAMER:  Because
alternatives relates so closely to biology, it

makes sense to ne that biology should probably go
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first to set the context.

QO herwise 1'd be inclined to say that
this alternative discussion could be worked as a
panel , and might offer a useful test run for sone
of the other potential uses of a panel, perhaps
even including biol ogy.

Do the parties disagree with ny
assunption that biology should probably go first?

MR, RATLIFF: As the first issue you
mean, or --

HEARI NG OFFI CER KRAMER: \Wel |, before
alternatives, because, after all, alternatives is
di scussi ng variations on or conparing the
bi ol ogi cal and other inpacts at other sites and --

MR, RATLI FF: Okay.

HEARI NG OFFI CER KRAMER: -- technol ogi es
to the biological inpacts at the project site,
whi ch woul d be discussed in depth during the
bi ol ogi cal di scussion

M5. SMTH M. Kramer, | definitely
agree. | think that a big portion of our wtness
time would go to describing the various inpacts of
t he project, as proposed, on biol ogical resources.

So if we could have the project setting

and the biological setting beforehand, | think it
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woul d make the alternatives di scussion nore
streamined. W'd all be on the sane page about
what we were tal king about.

HEARI NG OFFI CER KRAMER  Ckay. So,
| ooks like alternatives will probably be
tentatively on the 12th, then

MS. BELENKY: Alternatives on the 12th?

HEARI NG OFFI CER KRAMER:  Tent ati vel y.

We have a whol e page of cal endars, so we can wite
t hi ngs and cross themout many tines --

MS. BELENKY: Ckay.

HEARI NG OFFI CER KRAMER: -- fornul a
here.

MR, RATLIFF: M. Kramer, did we have
sonmet hing on the 11th yet already, or did | miss
sonet hi ng?

HEARI NG OFFI CER KRAMER: | ' m t hi nki ng
project description, --

MR RATLI FF:  Ckay.

HEARI NG OFFI CER KRAMER:  -- and bi ol ogy.

MR, RATLIFF: And bi ol ogy?

HEARI NG OFFI CER KRAMER  Yes. But | may
be getting ahead of nyself.

MR RATLIFF: Does that nean we'll be

doi ng biology by informal hearing or by forma
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heari ng?

HEARI NG OFFI CER KRAMER:  Because we
didn't, in our notice, give the Comrmittee the
opportunity to inpose --

MR, RATLIFF: Onh, | thought you did.

HEARI NG OFFI CER KRAMER: That was the
ot her case we're on

MR, RATLIFF: On, | thought you'd done
it in both cases. You have not done it in this
case?

HEARI NG OFFI CER KRAMER  No.

MR RATLI FF:  Ckay.

HEARI NG OFFI CER KRAMER: |t cane too
| ate, the request.

MR, RATLI FF: Okay.

MR, BASOFIN: |'msorry, just a point of
information. I'ma little confused. | think
just heard that we'd be doing project description
and bi ol ogi cal resources first, on the 11th?

HEARI NG OFFI CER KRAMER:  That's
tentative, yes.

MR, BASOFIN: Tentative. But previously
when we had di scussed the informal hearing
procedure we had said we would do a test run with

the sort of nore uncontested subjects, which
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woul dn't seem possible if we were doing the nost

contested --

HEARI NG OFFI CER KRAMER: No, but for the
reasons | alluded to a mnute ago, | don't think
logically it'll work very well to have
alternatives cone before biology. In a way,

bi ol ogy, an in-depth discussion of the inpacts of
the project site educates us and provides a

short hand sort of way for us to then discuss
alternatives probably nmore efficiently.

MR, BASOFIN: | understand the strategy
there. |I'mjust wondering if it wouldn't be nore
useful to take something like traffic and
transportation or --

HEARI NG OFFI CER KRAMER: Vel |, those are
pretty nmuch done as far as panels go.

MR, BASOFI N: Ckay.

MR RATLIFF: W think we're done with
those. Al npost done with those.

HEARI NG OFFI CER KRAMER M. Ratliff?

MR RATLIFF:  Well, | don't want to
bel abor this. If the Conmttee decides it doesn't
want to use informal hearing procedure, then --
for biology, then certainly | understand that

deci si on.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

But | do want to point out that under
section 25521 the Conm ssion has the discretion to
determ ne whether it will have formal hearings,
and how it's going to hold the hearing process.

So, you have that authority, | think,

i ndependently of the provision in the

Adm ni strative Procedure Act. | think you can
hol d the hearings in whatever manner you fee
provi des you with the best information.

So | would like just to make sure that
you're aware that you may have greater authority
than sinply that offered by the APA

HEARI NG OFFI CER KRAMER:  Well, | think a
little while ago we decided that we were not going
to override the applicant's objection on the issue
of biology. And we would try it on the other
topi c areas.

MR, RATLIFF: But | notice you're
starting with biology, though, on the first day.
So if you don't override it then you are doing it
by fornmal hearing procedure.

HEARI NG OFFI CER KRAMER: Wl |, just for
bi ol ogy.

MR RATLIFF: Well, right, but --

HEARI NG OFFI CER KRAMER: | nean --
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MR, RATLIFF: -- but that's the one
where you m ght get the greatest bang for the buck
if you go to informal hearing procedure. That's
ny point.

HEARI NG OFFI CER KRAMER:  No,
understand, but -- actually | think your advice to
us has changed.

MR, RATLIFF: Well, | told you
originally, that informal hearing procedure has to
be noticed to be utilized. And that was ny
understanding at the tine fromreadi ng that
provision in the APA.

But |1've also since becone aware that
our own statute provides us, | think, anple
di scretion to determ ne how to run our hearings,
our evidentiary hearings.

So | think you can have your hearings in
what ever manner you choose, even if the APA didn't
exi st. That was ny point.

(Pause.)

HEARI NG OFFI CER KRAMER: Vel I, we're
reluctant to, especially at this point, given the
applicant's preparation and reluctance to switch
to panels, we're not going to have the infornal

process for biology. W will for the subsequent.
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ASSCCI ATE MEMBER BOYD: Let ne just say,
I"'mgoing along with this because |I've been
persuaded that with regard to the argument that
alternatives needs to follow biology, and the
argunents were persuasive. Because earlier 1'd
suggested saving it for last and trying the
i nfornmal process on everything else, and then
deci di ng.

But if there is a consensus, there seens
to be up here, that you've just got to do biol ogy
in order to do alternatives. | don't know what
your views are on that. Then that kind of gives
us no choice but to proceed with biology first in
a formal way, and then switch to informal for
everything el se.

But |, you know, | see a 12-hour hearing
on the 11th, but, anyway | just wanted to share ny
t hought s.

HEARI NG OFFI CER KRAMER: And the parties
can think about perhaps some kind of, after the
formal testinony is produced, sonething that's a
little |l ess formal

Because one of the places you can waste
alot of timeis if you have to, when you're

cross-exam ni ng soneone if you have to first
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rem nd them of what was said four hours ago.

|'ve seen people get into a | oop, you
know, where they'll spend 20 m nutes arguing about
what their remenbrance of that was. And we have
no court reporter to read things back. And that's
certainly sonething we want to avoid.

But we are also sensitive that the
parties should be able to tell their story, at
least initially, and in the way that they want to,
and in the way that they prepared it. M ndfu
that our job is not, you know, to -- our job is to
get at the truth, which nmeans we want to hear
everything and deci de what, you know, what we
think is relevant and what we believe is
conpel ling testinony. And then deci de on that
basis, rather than on technicalities and
procedural events.

PRESI DI NG MEMBER BYRON:  Conmi ssi oner
Boyd, as we get into the 11th and 12th hour on
Monday, 1'l1 just remind you that it was the
applicant, M. Harris, that nade that suggestion
that we maintain a fornal hearing process.

But that's anticipating where we're
goi ng, and who knows, maybe it will go a | ot

qui cker than that.
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HEARI NG OFFI CER KRAMER: (Okay, can we
nove on to power plant reliability? M. Harris, |
couldn't figure out which -- you divided your
topi cs sonewhat differently, so | wasn't quite
sure who your witness would be, if we need one.

Rat her than having you identify one, |et
nme ask, are any of the parties interested in
Cross-exam ni ng or exam ning wtnesses on the
topic of reliability?

MR BASCFIN. Defenders is.

HEARI NG OFFI CER KRAMER:  And coul d you
be nore specific about the subtopics involved?

MR. BASOFIN: Well, at the previous
prehearing conference we had cited power plant
reliability as a somewhat disputed issue in terns
of -- and it was somewhat related to soil and
wat er resources, but the effect of stormater
scouring on the heliostat units was initially
di sputed based on the nodeling results for
st or mrat er.

HEARI NG OFFI CER KRAMER: So then it
woul d really be the soil and water w tnesses
there, even though it's a cross-over issue you're
tal ki ng about soil and water basically.

MR, HARRI S: If the issue is scour that
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woul d definitely be our soil and water witnesses,
yes.

MR. RATLIFF: Could we agree to put it
under that topic perhaps?

HEARI NG OFFI CER KRAMER: Do you have any
objection to conbining it with --

MR, BASOFIN: No, | nean | agree with
you, M. Kranmer, it's a cross-over issue. | don't
have an objection to putting it under soil and
wat er resources.

HEARI NG OFFI CER KRAMER: Ckay, SO
anybody el se want to cross-exam ne, on the
t el ephone or in the room here?

kay, so power plant reliability will be
conbined with soil and water.

MR, RATLIFF: Rather than conbining it,
making it worse, can't we just let it go and put
it under soil and water? | nean do we really have
areliability -- when our witness testifies he
knows not hi ng about scouring. W'Il say that
ri ght now.

HEARI NG OFFI CER KRAMER: Right. Well, |
think just as M. Harris is going to be bringing
soil and water witnesses to this discussion, you

probably woul d, as well.
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MR. RATLIFF: Do we need our reliability
-- the witness for our reliability testinony to
attend the hearing?

HEARI NG OFFI CER KRAMER: That's a
guestion for M. Basofin. Do you want to ask any
guestions of the person who wrote the section on
reliability?

MR BASCFIN. | nean to the extent that
there's statenents in the final staff assessment
regardi ng the stormnater nodeling and scour, |
think it's appropriate to have the staff person
who worked on that testify.

MR RATLIFF: That woul d be our soil and
wat er W t ness.

MR. BASCFIN. That's fine.

HEARI NG OFFI CER KRAMER:  Ckay.

MR, HARRI'S: So your question, Dick, was
can we close out that and rel ease our w tnesses?
I's that --

MR, RATLIFF: W don't have anything in
our reliability testinony that has to do with
scouring. | think it assunes that the project
doesn't wash away.

But the soil and water testinobny does go

to the issue of scouring, and we did, you know,

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88
di scuss that possibility in that testinony. So, |
guess |I'd just like to have our -- | guess |I'd
rather call it soil and water and say that we are
adj udi cating power plant reliability.

HEARI NG OFFI CER KRAMER: Wl |, | think
you are, in a way; but, it's really -- but it
doesn't sound as if the author of that section
needs to conme to the discussion

MR. HARRI'S: Ckay, so are we closed on
that issue, because |'ve got witnesses |I'd like to
rel ease on that one, as well.

HEARI NG OFFI CER KRAMER:  Any ot her
parties want to talk to the authors of the AFC or
the FSA on reliability? Hearing none.

MR. HARRI S: Thank you.

HEARI NG OFFI CER KRAMER: Air quality.

M. Harris, fromwhat you said earlier | gather
that both your witnesses will be attending?

MR, HARRI'S: Yeah, but | guess 1'd like
to probe a little bit as to whether we need |live
Wi tness testinony on these issues. And then maybe
that's for Lisa -- Lisa, howcone | can't say your
nane right?

MS. BELENKY: That's no big -- don't

worry. It's like a bell and a key, that's what mny
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grandf at her al ways sai d, bell and key.

MR HARRIS: Ckay. You cut out alittle
bit, so I'll believe ny hearing on that. But, so
|'ve seen your statenent a couple tinmes and |'m
not really sure whether there are factua
guestions that you need nmy witnesses to cross-
exam ne, or whether those are | egal argunents.

And if | can release those guys I1'd be glad to do
that, as well.

M5. BELENKY: Well, | just went back
through this on Friday, and | do have really
specific questions. So |I'mhappy to forward them
to you and see if you think you could answer them
on paper instead of bringing your witnesses. |I'm
happy to do that.

Does that answer the question?

HEARI NG OFFI CER KRAMER:  What's the
general area of your questions?

MS. BELENKY: Well, some of the nunbers,
and then the way the conditions are set up they
don't seemto match up. For this project our nmain
issue with air quality is the way the staff
anal ysis was performed and put together

And one of the basic questions is how

t hey reached some of the nunbers they're using.
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Because it doesn't actually say what assunptions
they're using. O in one place it says one thing
and in another place it says something different.

And then that the conditions don't
necessarily match what is said in the text, the
actual conditions don't match them

So just trying to tease out all those
guestions, because it doesn't -- they are factua
guestions, they just sinply don't add up, as we're
reading it.

So | wouldn't know how el se to deal with
this, if not during the hearing. |'mhappy to do
it adfferent way if that's easier for everybody.

MR RATLIFF: Lisa, Dick Ratliff here.
Is that also the staff testinony you' re talking
about, or is it just the applicant testinony?

MS. BELENKY: Well, it's very hard to
tell who -- it's in the FSA. It's what it says in
the FSA. Wiether it's sonmeone said it's depending
on nunbers that came fromthe applicant.

So, to the extent that that's who
prepared the actual nunbers, then | would inmagi ne
you woul d want to have the applicant experts
there, as well.

MR RATLIFF: But it is based on what
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the staff said in the FSA then?

MS. BELENKY: It is based on the text of
t he FSA

MR, RATLIFF: Ckay, thank you.

HEARI NG OFFI CER KRAMER: | think it's
al ways dangerous to not have an air quality
wi t ness around during hearings. Stuff always
cones up.

PRESI DI NG MEMBER BYRON: Even on
renewabl e projects.

HEARI NG OFFI CER KRAMER:  Yes, believe it
or not.

PRESI DI NG MEMBER BYRON: Wl |, at our
New Years Eve party, M. Kraner, we have an annua
guestionnaire we do. And we have a saying that
Wi nners nust be present to win and | osers are
| osers wherever they are. So | think we'd like to
have the w tnesses present --

(Laughter.)

PRESI DI NG MEMBER BYRON: -- so that
we' re not precluded fromhearing their testinony.

MR HARRIS: |'ll have our wi nners show
up.

HEARI NG OFFI CER KRAMER:  Ckay, we'l |

pick a nore precise time in alittle while. On,
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by the way, do we have the appropriate declaration
fromthe air district to nmeet the requirenments of
25023, is it? That all the offsets are, they neet
-- you know what I'mtal king about, M. Harris.

MR. HARRI S: The ERCs certification?

W' ve got the FDOC, so that would say that the
of fsets have been identified and -- no, right,
there isn't any offsets for this project, that's
right.

HEARI NG OFFI CER KRAMER:  FDOCs, quite
often you really have to reach in themto find
them you know, all the elenents that the statute
requires.

MR HARRI'S: Right, --

MR. DE YOUNG |Is there a question about
whet her offsets are required for this project, and
if so, have they been identified?

HEARI NG OFFI CER KRAMER: It's the
information -- | don't have the magic words on the
tip of my tongue, but it's a statement, a
certification | think is the word the statute
uses, fromthe air district that it meets their
requi rements, and all of the -- | think it's al
of the offsets either have been obtained or

provided, or will be, within the time provided by
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the district's rules.
It's nore of a formality; it's a --
MR. DE YOUNG Yeah, we --

HEARI NG OFFI CER KRAMER: -- we're

dotting an "i" and crossing a "t" here.

MR DE YOUNG W can find the comment
in the FDOC and point that out to you. W did not
trigger offsets for this project, sir

HEARI NG OFFI CER KRAMER:  Ckay.

MR. DE YOUNG No ERCs have been

required.

HEARI NG OFFI CER KRAMER:  That mi ght be
good enough. It's a detail nore than anything
else. And I'msorry, | didn't |ook specifically,

but is one of the parties introducing the FDOC as
an exhibit?

MR, RATLIFF: We typically do that. |
don't think we have yet, but we can do that.

HEARI NG OFFI CER KRAMER: Okay. So if
you could put that on your list for tomorrow s
filing.

Ckay, worker safety/fire protection
VWho wants to cross-exam ne, if anyone, staff or
the applicant's witnesses on that topic?

MS. BELENKY: Oh, I'msorry, fire
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safety, is that what you said?

HEARI NG OFFI CER KRAMER:  Yes.

MS. BELENKY: | believe fire safety is
an issue that we have sonme questions about, as
well. But it's not worker safety/fire safety. So
maybe it's two different things, |'msorry.

HEARI NG OFFI CER KRAMER: No, it's a
conbi ned topic, worker safety and fire protection
of the project. So if you --

MS. BELENKY: So fire inpacts on
surroundi ngs, the likelihood of increase inpacts
of fire on the surrounding areas, | think is how
we phrased it.

HEARI NG OFFI CER KRAMER: Okay. Do you
anticipate that would take nore than a couple
m nut es?

MS. BELENKY: | don't think it would
t ake that |ong.

HEARI NG OFFI CER KRAMER:  Ckay.

MR. HARRIS: Lisa, didn't you identify
that as an issue related to the biology and fire,
not to, you know, |ike the fire suppression plants
or prograns --

MS. BELENKY: Right, but | don't know

how much it overlaps. | just -- it is an issue
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that we raised, how it would affect biology, but I
also think it may overlap, that's all. | just
wanted to make sure that if it's going to be
di scussed, we have a few m nutes.

MR. HARRI S: On page 11 of your second
prehearing conference statenent, you identified it
under bio. And | think we have got the right

peopl e on our bio panel to be able to answer those

guesti ons.

MS. BELENKY: Okay, great.

HEARI NG OFFI CER KRAMER: Ckay, so then
you wi Il not need anyone from-- M. DeYoung's

going to be here anyway. Do you think you'll need
anyone fromthe Comm ssion Staff? That is who
wote the worker safety/fire protection section

They' re not bi ol ogi sts.

MS. BELENKY: Right. | don't think so.
| nmean | think -- but it's sort of hard for ne to
say. So does that -- then you would take it off

the, you would take it off all together, though
and it would be --

HEARI NG OFFI CER KRAMER:  No, | think you
could ask your --

MS. BELENKY: Ckay.

HEARI NG OFFI CER KRAMER: Wat we can do
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is if you're, for sone reason since biology's
going to go before this, --

MS. BELENKY: Right.

HEARI NG OFFI CER KRAMER: -- if for some
reason your questions aren't answered, we should
be able to have staff available on call at some
point later in the week to answer them WII that
work for you --

MS. BELENKY: That woul d be fine.

HEARI NG OFFI CER KRAMER  Because after
all, our staff is, unless they' re on vacation
they're here in the building. That's not a -- and
we have el evators, so it's not a long trip for
t hem

kay, so worker safety will be only if
bi ol ogy doesn't answer it.

Are your questions nore about the
i kelihood of the plant spreading fire to the
nei ghbor hood, or just what the effects woul d be of
a fire on the plants in the area?

MS. BELENKY: It's both the Iikelihood
of fire and then the inpacts, both of them

HEARI NG OFFI CER KRAMER:  Ckay, well --

MS. BELENKY: And what neasures are

directly related to the spread of fire out into
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t he pl ants.

HEARI NG OFFI CER KRAMER: So you're
real ly asking about how well the plant is
protected from | guess, causing a fire in the
vicinity.

MS. BELENKY: | guess that's one way to
look at it. | mean | think we also had noticed
that there's no discussion of how all of the
equi prent and, you know, cars and trucks com ng on
and off would or may increase fire risk, as well.

But there's just sonme big gaps in the
fire discussion.

HEARI NG OFFI CER KRAMER:  Okay, well, |
think the traffic going to and fromthe site would
be biol ogy, not the worker safety/fire protection.
kay, so they'll be on call if your questions are
not answered in the biological resources
di scussion, which is the next topic on the second
page of the spreadsheet.

M. Harris, you have quite a few
wi tnesses identified. Are you expecting all of
themto testify?

MR HARRIS: W're going to present them
as a panel, will probably have one or two take the

| ead in describing and answering questions for
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direct testinony. And then nake them al
avail able for cross. So | don't need, you know, a
set tine for all of them you know, ten m nutes
for each of them or anything along those |ines.

MR. RATLIFF: |'msorry, which topic are
we di scussi ng?

HEARI NG OFFI CER KRAMER:  Bi ol ogy.
Sounds like we're drifting towards a nodified
versi on of your panel

Staff, we should add M. Flint or M.
Hunti ng.

MR RATLIFF: Yes. And then the
rebuttal testinmony we have had two staff
wi t nesses, Carolyn Chai ney-Davis on plants, and
Ri chard Anderson on tortoise habitat. Both of
these witnesses were involved in trying to | ook at
alternatives, particularly in the |I-15 portion
So we wanted to add them as w tnesses for that
pur pose.

HEARI NG OFFI CER KRAMER  You said

alternatives, so is that --

MR, RATLIFF: I|I'msorry, it's -- yeah
but it's, well, | guess they could be w tnesses in
either area. But their testinmony, |I think I'm

correct in saying their testinmony was focused on
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the alternatives aspect of the biological issue.
Because they | ooked specifically at the I-15
alternative. AmI| correct about that, John?

MR. KESSLER:  Yes.

MR. RATLIFF: And so if it rmade nore
sense they could testify under alternatives, but
they' re biol ogists who did work on alternatives.

HEARI NG OFFI CER KRAMER:  And is there
going to be witten testinony associated with
their rebuttal ?

MR, RATLIFF: Yes, it's being filed
t oday.

HEARI NG OFFI CER KRAMER:  (Ckay, could you
spell their nanes for us again, the reporter and
me?

MR, RATLIFF: Carolyn Chainey-Davis is
Ca-r-o-1-y-n, Carolyn, Chainey, Ch-a-i-n-e-y -
dash- Davi s.

HEARI NG OFFI CER KRAMER: C-h-a-n-e-y?

MR. RATLIFF: Ch-a-i-n-e-y.

HEARI NG OFFI CER KRAMER:  Davi s, okay.

MR, RATLIFF: And then either Richard or
Di ck Anderson, | think he goes by Dick, but
Ri chard Anderson.

HEARI NG OFFI CER KRAMER  Ckay, forner
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full-time enpl oyee here?

MR, RATLI FF:  Yes.

HEARI NG OFFI CER KRAMER. And is that e-n
or s-o0-n?

MR. RATLIFF:. O

HEARI NG OFFI CER KRAMER  Ckay, so would
it be better to include themin both alternatives
and bi ol ogy?

MR, RATLIFF: Well, certainly on the
alternatives issue. They're really w tnesses that
can be in either area, but their testinony is
largely directed, if not entirely directed, to the
I-15 alternative.

HEARI NG OFFI CER KRAMER  Ckay. So
think we'll put themon both lists then.

Sierra Cub had Scott Cashen
California Native Plant Society, Jim Andre.
Def enders of Wldlife, Dr. Ronald Marlow. Western
Wat ersheds Dr. M chael Connor. And Center for
Bi ol ogi cal Diversity had Mark Jorgensen, J-o-r-g,
as in golf, -e-n-s-e-n. And |lieene Anderson
[-i-e-e-n --

MS. BELENKY: No, I-1.

HEARI NG OFFI CER KRAMER: |'m sorry,

|-1-e-e-n-e, Anderson spelled -o-n at the end.
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MR, RATLIFF: And John Kessl er just
corrected me. He said that at |l east with regard
to Carol yn Chai ney-Davis, her testinony goes to
rare plants nore generally than just for
alternatives. Although |I'mcorrect that Dick
Anderson's work is on the I-15 alternative
excl usivel y.

HEARI NG OFFI CER KRAMER:  Ckay, well, to
the extent the issues are going to cross over, --

MR, RATLI FF: Okay.

HEARI NG OFFI CER KRAMER: -- we'll |eave
themin both places.

Ckay, did | mss any w tnesses?

MR, HARRI'S: Just a point of
clarification, M. Kraner, in some of the rebutta
testinony today | think there nay be one or two
Wi t nesses, new witnesses that we'll be adding with
our rebuttal testimony. But again, as parts of
panels. You'll see those when we file tonorrow.

HEARI NG OFFI CER KRAMER  Ckay, when you
send it out, could you email ne perhaps separately
just to call out those names to nmake sure | don't
m ss then? Because they kind of fall off ny radar
screen.

MR HARRIS: Ckay. M. Carrier is not
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here, but 1'll see that we do that, so.

HEARI NG OFFI CER KRAMER:  Ckay. Just
adding up the time, M. Harris, in your prehearing
conference statenent that you estimated for direct
and cross-exam nation, | came up w th about seven
or eight hours.

MR RATLIFF: Which is one of the
reasons why we urged you to use informal hearing
procedure. Just looking at M. Harris' cross-
examnation time alone, it was a whol e day.

So, | mean | don't know how we get
t hrough hearings at that -- the cross-exam nation
goes on at that |ength.

HEARI NG OFFI CER KRAMER: Vel |, | think
what we'll have to do is --

M. SMTH. M. Kraner, could | just add
a winkle?

HEARI NG CFFI CER KRAMER:  Sur e.

M5. SMTH. Sierra Cub assumes that
Ms. Susan Lee was going to be testifying on
alternatives. And | guess we'd just |ike maybe
clarification on whether or not M. Anderson w ||
be of fering sonmething new, or sort of what's
happeni ng here.

Because we're not going to have an
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opportunity to rebut this testinony that we'll see
today. So I'mjust not sure if this is sonething
new.

MR, RATLIFF: It's in testinony that
we're filing today, yes. New meaning?

MS. SMTH  Well, you know, |'ve spoken
with Ms. Lee at the workshops at |length, and then
al so --

MR, RATLI FF:  Yes.

M5. SMTH. -- | was able to review her
testinmony in the FSA. And now it sounds |ike you

have a new witness on the |I-15 alternative that

may have -- need to be discussing a different
aspect of the alternative. | have no idea.
MR, RATLIFF: Well, in the workshops we

di d discuss the fact that staff had done field
work in the I-15 area. One of the principa
persons who did that was Di ck Anderson

And | think you' ve heard, at the
wor kshops, di scussions of what he found
principally through Susan. But | don't know if
it's newinformation to you or not. It may be
nore specific information that he can of fer about
what the result of the survey was.

But it's an effort to try to summari ze
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Both he and Ms. Davis were | ooking at the areas in
the proximty to 1-15 to try to determine its
suitability for habitat, to try to further the
di scussion of alternatives. So it's offered in
t hat vein.

M5. SMTH: | think that's fine. It
doesn't sound like it's anything new, and it
sounds consistent with what we were tal king about
at the workshops. M. Kessler's nodding his head.

HEARI NG OFFI CER KRAMER:  Thank you. |
noticed the one witness | forgot to nention, the
Center for Biological Diversity. Back again in
the area of alternatives is Bill Powers.

M5. BELENKY: Yes.

HEARI NG OFFI CER KRAMER: And is that the
gentl eman from San Di ego, he's an engi neer?

M5. BELENKY: Yes.

HEARI NG OFFI CER KRAMER:  So he's
testified in sonme of our proceedi ngs before?

MS. BELENKY: Yes.

HEARI NG OFFI CER KRAMER: COkay, SO in
bi ol ogy, we now have all the w tnesses identified,
as far as | can tell.

I's there any other issues any of the

parties wish to raise with regard to biol ogy?
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Hearing and seeing none, let's nove on to soil and
wat er resources.

There M. Harris estimted about a half
an hour for his direct and cross, | believe it
was. And we've heard earlier that there are
certainly going to be questioning from M. Basofin
about scour. Are there any other issues, specific
i ssues, we should note in the mnds of any of the
parties.

MR. CONNOR: This is Mke Connor. |Is
bi 0-20 going to be dealt with under biology or
under water?

HEARI NG OFFI CER KRAMER: | don't have
that one in front of ne.

MR RATLIFF: Bio-20, | believe, is the
requi renent that staff proposed to incorporate
provi si ons of what the Departnent of Fish and Gane
woul d require in the formof a streamalteration
agreenment to put it into our license.

So we had proposed specific conditions
in the staff testinony for that, based on
di scussions with Fish and Gane. And | think if
there's an issue, it's the issues that the
appl i cant suggested that they didn't think there

shoul d be a condition, so.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

HEARI NG OFFI CER KRAMER:  Ckay, so it
sounds like it will be discussed in the biologica
topic. Does that answer your question, M.
Connor ?

MR. CONNOR: Yeah, as long as | get an
opportunity to ask questions about it.

HEARI NG OFFI CER KRAMER  Ckay, SO is
t here anything el se besides the sort of wash away,
the scour issue, that any party is planning on
di scussi ng?

MS. BELENKY: Yes. This is Lisa
Bel enky. On the water resources we still have
some questions about the recharge in the basin,
the nunbers that were collected by staff. And
sone of the basis for those determinations. W
just have a few questions on that.

HEARI NG OFFI CER KRAMER:  Ckay, so it
sounds |like staff will need to have those
wi t nesses here, as well.

MR. RATLIFF: Do you anticipate that
that woul d be on Tuesday or on Wednesday?

HEARI NG OFFI CER KRAMER. W'l | have to
see. W're going to have to juggle these things
in a nmonent.

Cul tural resources. Two w tnesses each
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fromthe applicant and the staff. Do we have any
pl ans, any need to cross-exam ne them from any
party?

MR. CONNOR:  This is Mke Connor. |
woul d I'ike to ask some questions of staff
regardi ng sonme of the cultural resources that are
found on the site.

HEARI NG OFFI CER KRAMER:  Are you goi ng
to need to get into any sort of information that
m ght be confidential, do you think?

MR CONNOR: No. I'm you know, I'm
cogni zant of that kind of issue.

HEARI NG OFFI CER KRAMER:  So you woul d be
speaki ng generically?

MR, CONNOR: It will be nore general,
although I will be asking questions about specific
sites.

HEARI NG OFFI CER KRAMER: Ckay. Do you
have any specific witnesses in nind, the applicant
versus staff wi tnesses, for instance?

MR CONNOR | don't know. | don't know
who was responsible for the statements in the FSA

MR. RATLIFF: The staff.

MR CONNOR:  Well, then it would be

staff.
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HEARI NG OFFI CER KRAMER: Al t hough
sonetines staff does rely on work that was done by
t he applicant.

How | ong do you think your exam nation
will take?

MR, CONNOR: |'m not expecting to ask
nore than a coupl e of questions.

HEARI NG OFFI CER KRAMER:  Ckay. |'I1
gi ve you .2 hours.

MR. CONNOR: | think less than that.

HEARI NG OFFI CER KRAMER: Wl |, then you
get a credit sonewhere else, hows that?

(Laughter.)

HEARI NG OFFI CER KRAMER: Ckay, | and use.
That's kind of a cross-over issue with visual, as
| understand it. And -- to sonme degree, or at
| east the argunent is that the visual inpacts of
the project conflict with some general plan
policies of the county, for instance. But | think
there's more to it than that, possibly.

So, does anyone need to or desire to
cross-exam ne any of the |and use w tnesses for
either party, the applicant or staff?

MS. BELENKY: Well, this is Lisa from

the Center. W may have sone questions. |[|'d have
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to go back over it. It is a contested issue,
whet her there's a specific fact that | know of
today that | need to cross-exani ne on.

| believe there are some questions that
we have.

HEARI NG OFFI CER KRAMER:  Okay, well, we
will put that down then as a need. |If you
di scover that you no | onger have a need to
qguestion the witnesses, as a courtesy to the
parties if you could Il et themknow And let me
know, as well. And perhaps we can save thema
trip.

MS. BELENKY: Yes.

MR. CONNOR: There's al so sone overl ap
between [ and use and the alternatives issue.

MS. BELENKY: | believe there is.

HEARI NG OFFI CER KRAMER: I n what sense?

MR. CONNOR: Well, in the applicant's
testimony they argue that the no-project
alternative was felt to inplement the nultiple use
goals of FLPMA. And I1'd |ike an expl anation of
t hat .

HEARI NG OFFI CER KRAMER: |' m not sure
that would be a | and use issue, though.

MR. CONNOR: \What are the nultiple use
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goals of FLPMA? | nean that's all about |and use.

HEARI NG OFFI CER KRAMER:  Ri ght, but | and
use is about the project's conformance with the
applicable laws and standards. And | nean | and
use environmental inpacts.

And it does sound like it's an
alternative issue, because if you're tal king about
whet her an alternative site or an alternative
technol ogy, or sone other kind of alternative,
fails to neet a land use plan, that really is -- |
think, you know, it's properly dealt with in the
alternative section, or the part of the
di scussi on.

MR RATLIFF: It can be dealt with
ei ther place, | suppose. But, --

MR. CONNOR: | have no problemas |ong
as we can, you know, raise the issue in the
di scussion of the alternatives.

HEARI NG OFFI CER KRAMER:  Yeah, --

MR RATLIFF: FLPMA is a |land use, the
federal statute regarding the |and use for federa
lands. And it does have revisions, in addition
that it recognizes the need for congruity with
state and federal laws. So it has a very strong

| and use aspect. And that may be what M.
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Connor's referring to.

| think it could be, you know, -- but
["munfamliar with the testinony to which he's
referring where the applicant said that the no-
project alternative would be nore consistent with
FLPMA.

But, in any case, | can see the
di scussi on of FLPMA woul d come under |and use
per haps nore appropriately than under
al ternatives.

HEARI NG OFFI CER KRAMER: Even if it's a
di scussi on about an alternative as opposed to the
project site, itself?

MR RATLIFF:  Well, | don't know then.

I mean | --

HEARI NG OFFI CER KRAMER: Vel |, so
guess the nmessage --

MB. BELENKY: (inaudible) --

HEARI NG OFFI CER KRAMER: Go ahead.

MS. BELENKY: | do think it's trying to
conpare one to the other. So if you're saying
another area is not appropriate but this area is,
there may be ways in which you' re maki ng argunents
that actually goes to both issues.

So | do think that there is a need to
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di scuss land use and the way it's dealt with in
the FSA. And | do think it goes also to the
al ternatives.

HEARI NG OFFI CER KRAMER: Weél |, it does
sound as if you're asking for a | and use expert to
be there to answer questions about |and use
opi nions that are offered in connection with the
al ternatives.

MS. BELENKY: As well as the site,
itself. | think there are --

HEARI NG OFFI CER KRAMER:  Ckay.

MS. BELENKY: -- anyway, | think it
shoul dn't take very long, but | don't think
anyone's ready to |l et go and preclude any
di scussi on.

HEARI NG OFFI CER KRAMER:  Okay. Well, --

MR HARRIS: | don't see the issue that
we're tal king about identified in any of these
prehearing conference statenents. So what is the
i ssue? And, again, do | have to have ny witnesses
here for that panel?

By the way, M chael, | don't renenber
maki ng that statement about FLPMA and the no-
project alternative the way you described it.

MR CONNOR: It's on the first page of

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113
the applicant's testinmony on alternatives.

MR HARRIS: | guess, again I'mtrying
to save nmy witnesses the burden of having to be
here if we've got |egal questions about FLPMA, you
know, that doesn't require w tness testinony.

And these other issues | don't think are
| and use issues. So |I'mjust trying to avoid
havi ng ny panel show up for questions that can be
answered by alternatives.

HEARI NG OFFI CER KRAMER: Wl |, do you
have a panel ? Because | only have one person down
as your w tness.

MR, HARRIS: No, |'mtalking about if
it's an alternatives issue and not a |and use
i ssue, that someone on ny alternatives panel could
probably answer it. But |I don't even know what it
is, really, with any specificity here.

VWhat is the land use issue that they
want to ask my witnesses about? Poorly phrased.

HEARI NG OFFI CER KRAMER: M. Connor, or
Ms. Belenky. Did |l get it right, close?

MS. BELENKY: Um hum vyeah. Well, |
mean | think we've raised this repeatedly.

There's, you know, whether this is an appropriate

use under the plans.
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And actually |I believe that -- even
raised this other question, as well. So, it seens
to me there's sone -- we would want to be able to

at | east ask sone specific questions about that.

If you need a list of the questions
before the hearing, | didn't realize that was
necessary to have every question witten out
al r eady.

HEARI NG OFFI CER KRAMER: \Wel |, no, you
don't have to submt themin advance, but we are
trying to get people to describe the general area
of their interest and concern so that the parties
can bring the proper w tness, and not
unnecessarily bring wi tnesses who have nothing to
contri bute.

MR. HARRI'S: Yeah, the prehearing
conference statements make statements |ike whether
this could become a de facto solar zone. And so
nean, are they going to ask ny witness, do you
think this should be a de facto sol ar zone.

I don't know what topics they want to
ask questions on for ny witnesses. Their
statements are nearly identical. Page 4 and page
11 of Center for Biological Diversity. It talks

about FLPMA policy and then it tal ks about de

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

115

facto solar zones, and interfering with the PEIS.

And on page 4 of Western Watersheds
Project, the sane argunments al nost verbatim

| don't think any of those issues are
factual issues that require my wtnesses to show
up. 1'd like to release them But if |I'm wong,
you know, I'mw lling to hear the other side.

MR. CONNOR:  You know, the issue fromny
perspective is that the project basically ends
multiple use on that site.

MR HARRIS: So are you going to ask

MR. CONNOR: That's where |I'm com ng
from

MR HARRI'S: Yeah, | think --

MS. BELENKY: Well, | think that -- |
just want to say | think that you presented your
position and the FSA present what is considered
expert opinion about these questions.

And so to the extent that we want to
under stand what the basis of that opinion is,
think we have to do it in this forumof the
evi dentiary hearings.

The fact that we nay have a different

interpretation of the lawis also at issue.
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But the question for this hearing, as |
understood it, was that we are entitled to probe
the factual basis of the opinion that is provided
by the staff, and the opinion that is provided by
the applicant in their filings on these issues.

And you are presenting these people as
experts on these issues. And therefore we are
entitled to cross-exam ne themon those issues.

I's that not correct?

MR HARRIS: Well, maybe there's some
m sunder st andi ng. Just because there's no live
Wi tness testinony doesn't nean the issue is
resolved in the applicant's favor. | mean those
are | egal questions for briefing.

Again, I'mjust trying to rel ease people
fromhaving to prepare to answer the question, do
you think this should be a de facto sol ar zone, or
do you think this is consistent with FLPMA, when
those | ook like |legal issues to ne, and not
factual questions for live wi tness testinony.

HEARI NG OFFI CER KRAMER: \Wel |, M.
Harris, | think these parties certainly are
entitled to probe the underlying assunptions that
wi t nesses made in rendering their expert opinions.

MR HARRIS: | don't disagree, M.
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Kramer. But this is not our testinobny. CQur
testinmony does not say de facto solar zone. This
is their characterization of what the site | ooks
like after. Wiich part of our testinony factually
are they disputing?

And you know, with all due respect, the
Sierra Club has nade it very clear, they don't
want to delay the proceedi ngs. But other people
seemto be interested in bringing panels for
thi ngs that don't have any factual basis here.

HEARI NG OFFI CER KRAMER: Wl |, wait, you
have --

(Parties speaking simultaneously.)

HEARI NG OFFI CER KRAMER: -- one witness
and the staff has one witness. So, this isn't
a--

MR HARRIS: W were prepared not to
have |ive wi tnesses, even though we want to
litigate this issue. Again, I'mtrying to keep a
panel away from -- having a panel here to answer
t he question of should this be a de facto sol ar
zone.

HEARI NG OFFI CER KRAMER: Wl |, | think
you can object to that question at the appropriate

time, if that's what they ask. But they're also
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tal ki ng about asking ot her questions that perhaps
are appropriate.

MR. HARRIS: Well, you know, we've heard
a lot of discussion about how | ong these hearings
are going to be, and potentially wasting tinme, and
ei ght hours of cross on that.

Havi ng panel s on non-factual issues that
are not disputed will waste the applicant's tine
and noney in preparation. It will waste other
people's time in hearings.

And so what is the factual issue on |and
use that they want to probe? And why do they need
to ask a question of nmy witnesses? Wy do | have
to prepare witnesses, and why does Bright Source
have to pay for those witnesses to be prepared and
show up if there are no factual disputes?

HEARI NG OFFI CER KRAMER: Wl |, they
refer to the FSA, which was authored by staff.

MR, RATLIFF: | guess |'mcurious, are
you saying, M. Harris, that you don't want to
cross-exam ne our wtness on |and use?

MR HARRIS: | was prepared to do it al
in briefs. W have a legal, you know, we have a
| egal question. | wasn't going to put ny

wi t nesses on, and |I'mnot going to cross yours.
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MR, RATLIFF: Ckay. | can agree to
t hat .

MR. HARRI'S: And so the only purpose of
bringing the witnesses in, it seenms to be to
answer Lisa's questions. And if that wasn't
clear, | apologize. | had not planned on putting
on live witness testinony nor cross-exam ning your
wi t nesses on | and use. Although | will brief the
i ssues.

But, you know, if her questions are for
staff, then I'll shut up and you can bring your
panel .

HEARI NG OFFI CER KRAMER: Wl |, | think
staff should have their witness ready. Again, M.
Bel enky is going to review her notes. And if she
deci des that she doesn't have any questi ons,
she' Il | et people know.

Nobody el se, correct ne if I'"'mwong, in
the room and on the tel ephone has any questions on
the topic of land use? So, hearing none -- M.
Connor - -

MR, CONNOR Just to be clear, | wll,
if there is no discussion, specific discussion, of
| and use, | would be able to raise ny questions

during the discussion of alternatives?
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HEARI NG OFFI CER KRAMER: | f your
guestions are about the land use inplications and
i npacts and conformty of the alternatives, that
woul d be the place to raise it, would be in the
al ternatives discussion.

I f your questions are about the
conformty of the project site, then that is
anal yzed in the | and use section.

So which category do they fall into?

(Pause.)

HEARI NG OFFI CER KRAMER: Are you there?

MR, CONNOR: Yeah, yeah, |'mthinking
about it.

MS. BELENKY: Yeah, and |'mthinking
about it, as well. | guess it didn't occur to nme
that we weren't going to discuss |and use during
these hearings. And | will have to go through and
prepare those questions now at the begi nning, and
nmake sure that | have enough sufficient questions
that | need to have all of these people there.
Because it's apparently a huge burden to the
applicant to have the person discuss |and use.

But | am concerned that the statement
that our opinion, | want to nmake sure that |

understand the position. M understanding is that
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opi nion statenments in testinmony and in the FSA can
be probed during the hearing for their factua
basis. Is that not correct?

HEARI NG OFFI CER KRAMER: It is. If it
| ooks like, at some point, that you' ve got a
fishing pole and you're just casting in every
direction, though, we will ask you to wap it up
very quickly.

MS. BELENKY: Well, | don't think we've
put anything in our testinony that woul d make
anyone think that we are sinply fishing. W are
trying to do the best that we can on a very short
tinmeframe. And not to omit issues that are
i nportant, while at the sane tine letting go of
i ssues that we believe perhaps are not as
i mportant.

But | do have to echo what's been said
by several other people, this is an extrenely
short timeframe for a ot of factual background
and documentation. And even getting docunents
fromstaff and getting all of the -- being able to
read all of these docunents is very tine
consum ng.

And we are doing the best we can, but we

are not prepared to give up our right to probe on

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

122
certain issues at the beginning of the process
rather than later.

Sol will, not wanting to waste anyone's
time, | will certainly put ny needs at the top of
nmy list now, so that the applicant can be relieved
of having to have anyone at the hearings. Because
apparently this is a problemfor them

But | do object generally to the fact
that this prehearing conference is being used to
push us to make substantive statenents, and to
provide all of our questions a week before we
t hought we had to, when we're all rushing to get a
mllion things done, and get all this work done.
And | really feel that this is inappropriate.

HEARI NG OFFI CER KRAMER:  No, | don't
nean to inply that you're fishing in any way.

Just trying to tell everybody who's listening the
sort of standard that we apply to help you to
organi ze your work in this case

And as | said a few minutes ago, we're
not | ooking for you to identify and |ist specific
guestions, but we are trying to find out which
subtopic areas you're interested in to help the
parties make sure that they have the proper

W t nesses there.
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And then it helps themto prepare nore
efficiently, as well. Because they have the sane
time limts. They probably have nore resources
than you do, I'msure of that. But we want to
make sure that everybody is not wasting tine in
their preparation.

So, land use, staff will certainly have
their witness available, is that correct?

MR, RATLI FF:  Yes.

HEARI NG OFFI CER KRAMER:  Ckay.

MR HARRI'S: Could we ask Lisa and
M chael to | ook at both |and use, air quality and
l et us know i f between now and the hearings that
t hey decide they don't need to have live wtness
testi mony?

We' Il bring witnesses and prepare for
it, but if, on further cool reflection, you guys
deci de -- because you're the only people that
asked for land use or air quality. |If you decide
that those could be dealt with under biology or
alternatives or some other section, that would be
hel pful .

But, again, we'll bring whoever you guys
deci de you need to question. Thank you.

HEARI NG OFFI CER KRAMER: Wl |, |'d have
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to say on several areas, land use is one that's a
likely candidate. Air quality, as | said earlier
t here al ways seens to be sonething that cones up.

Al ternatives, certainly, the hotly
contested areas, alternatives and biol ogy, the
Conmittee may have sone questions, as well, that
we've not fully fornul ated

So | would expect to at |east have your
wi t nesses on call for those topics.

So that brings us to the end of the Iist
of topics we need to work through to conplete the
heari ngs.

Now we need to put themin sonme sort of
order. Let ne just throw out a suggestion and
then listen to any responses fromthe parties.

There are sonme areas that | think we can
just have as floaters, that we can use if we find
ourselves with an extra few mnutes. So we won't
specifically place themon the tineline.

And | woul d say that would be traffic
and transportation, visual, project description --
wel |, that has a couple outside w tnesses, we'd
better not do that one.

Worker safety, that's where everybody

will be in the building, so that would be easy to
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nove around.

MR, RATLIFF: |s that fire protection?

HEARI NG OFFI CER KRAMER:  Worker safety
and fire protection, right. | guess those would
be the floaters.

MR, RATLIFF: Could |I ask that we put
our visual witness on at the outset so he can give
his reaction to the docunent that was introduced
at the last hearing? That should take three to
four minutes. And if the applicant wants to
cross-examne him they can. |If they don't, so
much the better. And then we can go on to the
next topic.

HEARI NG OFFI CER KRAMER:  Any obj ection
from anot her party?

kay, visual will be first on Mnday,
the 11th. Followed by project description
Fol | owed by biology. And | don't think we need to
put anything el se on Mnday.

MR. RATLIFF: Do we have the possibility
of going late Monday to try to finish the biology?

HEARI NG OFFI CER KRAMER: | think yeah
if we need to. Is that okay?

(Pause.)

MR BASOFIN. M. Kramer, is there a
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possi bility of biology running over to Tuesday? |
just want to know in case | have to have ny
wi t ness avail abl e Tuesday.

It seens to ne that having those three
topics on Monday is ambitious, to nmy m nd.

t hi nk bi ol ogy m ght, probably nerits an entire

day.

HEARI NG OFFI CER KRAMER: Wl |, | think
the other two itens there are only -- well, visua
will take 20 m nutes; and project description

maybe the rest of an hour.

PRESI DI NG MEMBER BYRON: M. Basofin, it
al so matters how many hours do you consider there
are in a day.

We are intent upon getting through these
in the tine that we have allotted, or sooner. So
I think you'll find this Comm ssion is happy to
continue into the evening hours to get through
t hese issues.

MR. BASOFIN: |'m happy to get -- and
hang around, too.

HEARI NG OFFI CER KRAMER  Let's see,
alternatives we have to finish on the 12th.

So, M. Basofin, for your wtness, would

you need your witness around for all of the

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

127
bi ol ogy discussion, to the bitter end? O if we
made sure and got his testinony in on the Mnday,
woul d that take care of your concern about his
schedul e?

MR. BASOFIN: Well, that's fine, | think
he just needs to be avail able for direct

exam nation and cross, which | assune there wll

be sone.

HEARI NG OFFI CER KRAMER:  And then not
rebuttal after rebuttal, surrebuttal, | guess they
call it?

MR, BASOFIN: Well, | inmagine there will
be some redirect.

HEARI NG OFFI CER KRAMER:  Ckay.

MR BASCFIN. |'msure there'll be some
redirect, let nme rephrase. But |'mjust
considering the entirety of the witnesses for
bi ol ogi cal resources. | mean | think there's, |
don't know, how many --

HEARI NG OFFI CER KRAMER: Wl |, hopeful ly
they're not all going to repeat each ot her
Because | think we need to start alternatives on
Tuesday, so we can nake sure and finish it. The
consensus seened to be that we can finish

alternatives in a day. Half a day did sonebody
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say, | think. Does that sound fair to everyone?
It's a conplicated issue, as well.

MS. BELENKY: |'mnot sure half a day is
goi ng to be enough, but a day.

HEARI NG OFFI CER KRAMER: Wl |, and, M.
Basofin, your w tness could, | supposed, finish up
on the tel ephone. That's an option, correct?

MR. BASOFIN: On the tel ephone?

HEARI NG OFFI CER KRAMER:  Yes, if he
needed to | eave.

MR, BASCFIN. Sure.

HEARI NG OFFI CER KRAMER:  Okay. Al
right, so let's go with alternatives starting on
Tuesday. And then we'll take -- hopefully we can
finish biology before or into the evening on the
11th. And alternatives on Tuesday begi nning at
t he begi nni ng of the day.

Air quality trail at the end of the day.
Well, et me ask this. Do the parties feel a need
to specifically schedul e any of the other
wi t nesses? | guess soil and water is the other
big one, relatively large, after alternatives.

So why don't we have soil and water
follow alternatives on Tuesday afternoon. And

t hen Wednesday afternoon can be air quality to
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start.

And then we can just fit in the others
when we have time, unless sonebody wants to
request that we set a specific interval for sone
of the other topics.

MR HARRIS: W're going to need to know
what days to nake our w tnesses available. So,
can we kind of fill it out so | can at |east give
ny guys an idea of -- guys and gals, sorry.

HEARI NG OFFI CER KRAMER: W're trying to
avoid -- you received ny email that said nark your
cal endars, the 14th is reserved on the Committee's
cal endars and we have the room and everything. So
we have that day avail abl e.

But | don't think we want to schedule in
for that day until we know we need it. But what
we can do is adjust the schedule as we go. So, if
bi ol ogy finishes early, we'll try to do sone of
the little things.

And if, for some reason, | hate to even
say it, but if things get less quick than we were
hopi ng, we can -- for instance, if we know air
quality is not going to be possible on the 13th,
by the mddl e of the day on the 12th, then we can

reschedule on the fly so that you'll have a little
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bit of notice. | think that's about the best we
can do.

But did you have a specific topic, M.
Harris, or witness who you really need to tine?

MR. HARRI' S: You've al ready accommodat ed
ny maj or concern about no alternatives on the
13th. I'mjust trying to figure out what to do
about |ike [and use and cultural and whether those
folks are -- worker safety and fire protection
whet her we're even going to have hearings on those
issues. And it sounds |ike they would be
Wednesday or Thursday, regardless. So | can at
| east let ny witnesses know that. The ones you're
calling the floaters are not going to happen
bef ore Wednesday.

HEARI NG OFFI CER KRAMER:  Yeah, air
quality -- what's a fair estimate of air quality
again? Half an hour?

MR HARRIS: Is that for direct? W'l
have very little on direct.

HEARI NG OFFI CER KRAMER: Okay, soO j ust
the questions fromthe other parties. Yeah, so
think we could assume, unless it becones nore
convenient, that the remaining itens will be on

Wednesday afternoon.
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MR, HARRI'S: Wich half of the day do we
have on Wednesday? Is it the --

HEARI NG OFFI CER KRAMER  The afternoon.

MR HARRIS: It's the afternoon

HEARI NG OFFI CER KRAMER: It's foll ow ng
t he busi ness neeting.

MR HARRIS: Ckay, so 1:00? O
i medi ately follow ng the business neeting.

HEARI NG OFFI CER KRAMER: | think | had a
specific time. Yeah, 1:00.

Ckay, so we could go into the evening
again to finish up those itens if we needed to,
the floaters or the --

MR RATLIFF: | think -- M. Kraner, |
think on some of those issues we -- | nean |I'm not
going to be cross-exanmning their w tness about
air quality, for instance. And | don't think
they're going to be cross-examning the staff
witness. So it's really --

HEARI NG OFFI CER KRAMER:  The

i ntervenors.

MR. RATLIFF: -- whatever the
i ntervenors want to make of it, | think. And by
the way, | wanted to confirmthat our air quality

wi tness, who is in southern California, can
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testify by tel ephone on that, or?

HEARI NG OFFI CER KRAMER: Does any party
have an objection to M. Walters, staff's air
quality witness, testifying by tel ephone?

MS. BELENKY: No.

MR, CONNOR:  No.

HEARI NG OFFI CER KRAMER:  Ckay, then that
will be fine.

MR HARRIS: W may need simlar
accommodations on | and use. W're not sure
there's going to be a panel on |land use, and our
witness is in Santa Barbara. So, we'd like the
same kind of flexibility for our |and use witness.
I think everybody else is |ocal

HEARI NG OFFI CER KRAMER:  Ckay, so you're
t hi nki ng about additional witnesses to Ms. Schol | ?

MR HARRIS: No, just Ms. Scholl. [I'm
sorry. M. Scholl is --

HEARI NG OFFI CER KRAMER:  Ckay.

MR HARRI'S: -- she's in Santa Barbara,
so.

HEARI NG OFFI CER KRAMER:  Ckay.

MR. HARRI' S: And, again, |'mnot
i ntending on putting on any direct testinony on

land use or air quality unless required.
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HEARI NG OFFI CER KRAMER: | under st and.
Ckay, so does any party object to applicant's | and
use witness, Ms. Scholl, testifying by tel ephone?

MR, RATLI FF:  No.

MS. BELENKY: No.

HEARI NG OFFI CER KRAMER:  Thank you.

So, to recap, and I'll put out at |east
an outline. | don't know that I'lIl make it a
formal Conmittee order, but I will emmil sonething
around hopefully tomorrow to summarize all this.

But on Monday norning, the 11th, we'l]l
start with visual for just a few mnutes. Project
description for a few nore m nutes.

Then we'll junp into biology; and take a
[ unch break; junp back in. Mybe a dinner break
and try to finish up biology on Monday.

We' [l start on Tuesday norning with
alternatives. And then finish the day with soil
and wat er.

And on Wednesday we'll take up the
remaining itens beginning with air quality.
Allowing the possibility that if Mnday or Tuesday
goes really smoothly and we have a few mi nutes,
and it is possible without inconveniencing any

party to bring some witnesses in, that we may
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cover sone of those other topics on those days, as
wel | .

MR HARRIS: M. Kranmer, M. DeYoung has
generously offered to have food brought in, as
needed. Because we know it's hard to find stuff
around here, especially in the evenings. So on
Steve's behalf 1'Il make that offer for at |east
di nners, and maybe lunches, as well, if it wll
help facilitate the hearings.

HEARI NG OFFI CER KRAMER:  Thank you.

PRESI DI NG MEMBER BYRON: | appreciate
that. O course, you'll need to nmake that
available to everyone. |I'minclined to not say

| unch, just because --

HEARI NG OFFI CER KRAMER: W have a
vendor in the building.

PRESI DI NG MEMBER BYRON:  Yeah, and
that's when we have the opportunity to break and
we' Il need that break.

But since |I've interrupted, if | could,
| just want to add a couple of other things. You
know, | appreciate all the efforts to reduce the
time, and that's the purpose of today's prehearing
conference, the efforts to rel ease w tnesses,

extremely inmportant. In fact, it goes w thout
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saying we' re conducting the hearings here because
we are under enornpus constraints with regard to
staff time and availability and cost.

So |'mconpletely synpathetic to that.
But as they say in Hollywood, this is showtine.
And we need to make sure we have the right people
here. So, when in doubt, let's nmake sure they're
her e.

And | guess ny comment applies nostly to
the applicant. There's been every effort on the
part of the intervenors to rel ease witnesses. But
we don't want to come up short.

The second is, or maybe the third item
| consider nyself a technologist. | |love to use
t he technol ogy, the phones work great nost all the
time. But we are taking sone risk there that we
shoul d al so consi der.

And we will do our best to nake sure
that this technol ogy works to our advantage. But
as we all know, that fails occasionally.
Nevert hel ess, we will press on on the other topics
until we can fix those things.

So, | just want to make sure everybody
understands, that's not a purpose for delay or not

continuing with the evidentiary hearing. We wll
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continue. At least that's ny plan

M. Kramer.

HEARI NG OFFI CER KRAMER:  Thank you. Two
nore little housekeeping itens. One is the
briefing schedule. Review ng the suggestions of
the parties, it appears that everyone woul d agree
with the applicant's proposal that opening briefs
be schedul ed for three weeks after the | ast
transcript is nade available. So we'll adopt that
approach

As a practical matter, we nmay have to
set dates before we know when the transcripts are
going to be available. It's generally two weeks,
so we nay say five weeks fromthe end of the
hearing or sonething like that. But to go al ong
with that fornmula. And unfortunately, there's no
way to expedite the transcripts.

And then that al so suggested reply
briefs ten days after the opening briefs, optiona
reply briefs. So you're not required to file one.

So does any party object to that
briefing schedul e? Hearing none, that's what we
will do. We will formalize that when we pick a
date at the end of the hearings to be clear to

everyone what that's going to be.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

137

And then a sinple housekeeping matter.

At the last hearing the applicant provided us with
exhibit 69, which was the viewshed map that Ms.
Bel enky was aski ng about clarification for.

And | notice that since then in ny
emai |, | guess they produced a cl eaned-up version
that no | onger has handwitten corrections to the
KOP numbers

So | wondered if we couldn't just get
anot her, was that 11-by-17, copy, a couple copies
of that for the record. And if the parties would
stipulate to the substitution of the newer
cl eaned-up version for the exhibit that was passed
out at the last hearing? Any objection to that?

Hearing none, that is all that | had on
ny list to cover today. |s there any other issue
any party wishes to raise with the Comm ttee?

M. Suba.

MR. SUBA: Yes, M. Kraner. Could you
just review which of the agenda itens are going to
be infornmal versus which ones are formal? 1Is
bi ol ogy the only formal hearing process?

HEARI NG OFFI CER KRAMER: It may be that
sone of them I|ike |and use where there's only one

wi tness for each party, we may just handle that in
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a sonewhat nore formal way where everybody
guestions one witness at a tine.

So it'll be sonewhat situational. But
where we have a contested issue, where there are
multiple, nore than two, say. And maybe even in
t hose cases, even two wi tnesses, those will be

hel d as the panels.

But the plan there will be that each
party initially will be able to ask all of their
guestions w thout interruption of the panel. And

then once all the, basically the opening to the
direct testinonies has been taken, then we'll have
a nore free-form exchange.

But even at that point I'lIl be calling
on people to ask the questions. Although on
occasi on people will just ask them of each other

So it'll be kind of a hybrid. As
necessary, we'll nodify the process as we work
through it and learn. And try to nmake it better,
and even nore effective.

But, as you've heard, in the prior case,
certainly Conm ssioner Byron and | found it to be
a very effective way to get at all the details of
a rather sticky issue.

No i ssues, other issues?
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MR HARRIS: Could | just --

HEARI NG OFFI CER KRAMER. M. Harris.

MR HARRI'S: -- nmke a comment?

HEARI NG OFFI CER KRAMER:  Certainly.

MR HARRIS: | want to thank the staff
and M. Kessler, in particular, John, thank you
for facilitating the workshop on the 15th, and the
subsequent phone calls. | thought those were very
hel pful, and went a long way to both putting
i ssues on the table; and | think it also kind of
broke down sonme of the barriers between the
parties as conbatants versus individuals. So |
t hought that was very useful. So | want to thank
them the staff, for that.

| guess the one other procedural thing
that |1've just been handed a note to remnd ne of,
is that I'manticipating that the applicant will
want to go last on all these subjects. So on
biology 1'd like our witnesses to be the | ast
panel . We've got the burden of proof.

And | think that would potentially cut
down on the ampunt of time |I'mgoing to need on
direct, for exanple, if some of the issues are
pl ayed out by some of the other parties. So

carving our analysis down, | think it will help us
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to go last on those topics.

So that's the applicant's request. So
think that's the way we'd like to proceed in terns
of order of witness presentation

HEARI NG OFFI CER KRAMER: Does any party
object to the applicant going |ast?

MR, BASCFIN: It seems to ne that the
party with the burden of proof would want to have
their witnesses go first.

HEARI NG OFFI CER KRAMER: Wl 1, he's
sayi ng otherwi se. So, do you object is ny
question for you and the other parties.

MS. BELENKY: This is Lisa Bel enky. |
also ama little bit confused why they would go --
have their panel go last. To the extent that
several of our -- the witnesses fromthe
i ntervenors are going to be discussing that
testinmony that they' ve already put in the record,
| think it nay be confusing to have themgo | ast,
actual ly.

MR HARRI'S: Let ne be real clear about
why we're making the request. W' ve got the
burden of proof, which |I think neans that we ought
to have the opportunity to present a full case.

And sone of the intervenors will be
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providing for each other what's essentially
friendly cross-exam nation, bolstering argunents
that they share against the project.

And | think for us to fully neet our
burden of proof, that it's inportant that the
entire record on biology, for exanple, be put out
there so that we have an opportunity to respond.

O herwise, if we go first, there will be
a chance for parties to basically rehabilitate
their wi tnesses back and forth, w thout another
change for the applicant to put their case on, in
chi ef.

So that's exactly why we've asked to go
last. And | think it's a procedure that they
typically follow at the California Public
Uilities Comrission and regularly follow there in
ci rcunst ances where you have nultiple intervenors
wi th, you know, comon goals that in apposite to
the applicant's position.

So that's why | made the request.

MR, RATLIFF: If | could just interject.
I mean it's always the applicant's burden of
proof. Typically, | nean the typical fashion in
which we -- the order in which we produce our

testinmony is typically that either the staff or
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t he applicant goes first. And then the
i ntervenors follow

| don't think there's any, you know,

order that is required. |It's really whatever
makes sense to you. In a way, staggering the
testinmony, | think there's a sense that whoever

gets the last word, you know, wi ns.

But | -- to me it enphasizes sort of
t he, perhaps the di sadvantage of the fornal
approach is that when you do have the informality
of people in a discussion, then there's always the
opportunity to respond or to suppl enent.

But when you take it sequentially,
party-by-party, then you always have the
di sadvantage of, oh, if only I'd had a chance to
address that.

And that is the disadvantage, | suppose,
in doing it inthe formal way. And | realize that
maybe we aren't going to do it that way.

But we don't object to them going |ast.
But we don't prefer it, either. W l|leave it to
your deci sion.

MR BASCFIN. | think on further
consideration | would object. It seens to ne that

the intervenors' testinobny is sort of in the
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nature of rebuttal testinmony, in that we are
reacting and responding to what's included in the
FSA as a semi nal docunent and the applicant's
testinmony, as the project proponent.

So | think it mght be alittle bit
awkward for us to be exam ning our w tnesses who
are, you know, really responding to what the
applicant and staff have put into the record.

I would also add that | think that if
i ntervenors are exam ning each other's w tnesses
it would not be in the nature of cross-
exam nation, as M. Kraner has said, has
requested, that the intervenors coordi nate anpngst
each other, so that there isn't any duplication

And so if the intervenors are exam ning
each other's witnesses, | think that would be in
the nature of direct exam nation.

M5. SMTH  Right, | conpletely agree.
nmean |'mnot trying to gane sone kind of a
l[itigation strategy here. Mstly just as a
practical nmatter we are responding to an
application. And then the AFC. And typically
that's the baseline of what was presented.

And then the intervenors follow up with

any issues that they have as a result of that
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testinmony. So, it just seens awkward to ne and
not really all that productive.

Thanks.

HEARI NG OFFI CER KRAMER:  There's anot her
nodel where parties want to go first, and then
have the ability to rebut. So they still get the
| ast word, but they get to frame, to the extent
t hey can, the discussion by going first.

As | hinted earlier, the Conmmttee's
nore interested in getting the truth and rather
than just relying on the evidence that canme out,
because, you know, we had a particular order, and
we went through the order and there was no nore
ability for anybody to talk and address sone
unanswer ed questi ons.

So, | don't know, as a practical matter,
that it's going to matter much, for us, who goes
first or who goes last. Because we're likely to
have rounds, and especially when we get into the
panel discussions, we're going to have, you know,
back and forth, and back and forth, until we've
heard everything. And in a very efficient tineg,
of course. And so | don't know that there's any
tactical advantage to that.

PRESI DI NG MEMBER BYRON: M. Kramer, |
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woul d al ways think, as the Presiding Menber, |
have the last word. But |I'mrem nded there are
four other Commi ssioners that will |ikely have the
| ast word, too

M. Harris, let's take this as a
suggestion. W' re not going to decide this here.
["I'l certainly rely upon ny fell ow Conmi ssi oner
and M. Kramer on how we'll proceed. Maybe we'll
even mx it up alittle bit.

But nmy recommrendation, M. Kramer, is
that we take the suggestion and consider it prior
to the evidentiary hearing next week.

HEARI NG OFFI CER KRAMER:  (Ckay. So, | ook
for a footnote on the informal outline of the
events.

Any ot her issues?

Ckay, well, thank you all for com ng
Anybody on the tel ephone -- do we have any public
conmments that anyone w shes to nmake, either in the
audi ence or on the tel ephone?

Hearing none, thank you all for
participating. And we will see you next week
And we' re adj our ned.

(Whereupon, at 4:05 p.m, the conference

was adj our ned.)
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