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PROCEEDI NGS
9:20 a.m

PRESI DI NG MEMBER BYRON: |'m sorry that
we're late getting started this norning. |I'm
Conmi ssi oner Jeff Byron and |'mthe Presiding
Menber for the Committee for the |vanpah
Generating Station application for certification

We're here this norning in Sacranento to
begi n evidentiary hearings.

["1I'l just do some quick introductions
al ong the dais here, and then we'll do sone
prol onged introductions with regard to all the
interested parties.

My Associate Menber on this Commttee is
our Vice Chair Boyd. And with himis his Adviser
Tim-- I'"'msorry, | just drew a blank -- Tim
A son. M Adviser, | hope | don't draw a bl ank
on, Kristy Chew. And our Hearing Oficer Pau
Kr amer .

M. Kranmer, if I could I'd like to just
nmake sone opening remarks. And, again, |
apol ogi ze that we're late getting started this
nmorni ng. Monday nornings are always a little nore
chal | engi ng, and we had sone technol ogy i ssues.

And | understand M. Kraner's doing all the
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clerical issues today, as well.

I want to make clear to everybody that
this is an extrenely inportant project for this
Conmi ssion. O course, Conm ssioner Boyd, al
projects before this Conmi ssion are inportant, but
this represents the first of what we hope will be
many renewabl e projects that will cone before the
Ener gy Conmmi ssi on.

It's unique in that regard, but also in
that it has a number of large |and use issues
associated with it, and biol ogical and others that
will come up.

It's also an inportant project because
it's the first with our federal partners, the
Bureau of Land Managenent. This is how California
hopes to nmove to much higher renewabl es as part of
our policies in the state going forward. Thirty-
three percent is what we have in mnd.

| also want to make it clear to all the
parties that no decision has been nade with regard
to the outcome of this proceeding. | want to be
as explicit as | can about that. W do not know
if the project will be approved. And if approved,
we do not know at this point what the conditions

will be that would apply. This is why we're here
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to gather the necessary evidence to nmake a
det ermi nati on.

| believe we al so have a record nunber
of intervenors on this project. By ny count |
think it's eight. That also makes this a somewhat
uni que and chal | engi ng project for us, as well

| apol ogize for all those on the phone
that we are conducting these hearings in
Sacranmento. W have other limtations around
resources and cost. And so | appreciate your al
bei ng here bright and early on a Monday norning.
And hope you'll plan to be here with us during the
week.

That havi ng been said, those that are on
t he phone, as M. Kramer indicated, we're relying
upon technol ogy. And you need to | et himknow as
qui ckly as you can if we |ose the phone line.
We're not backing it up; we'll just have to pick
it up fromthere.

Back to the parties. Based upon all the
prehearing conference statenents, you all have
significant concerns. And I'malso very inpressed
thus far that everyone has acted in a very
prof essi onal nanner, indicating an interest in

resolving this application in a tinely nanner. So
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| encourage you to continue to do that all this
week.

We're intent upon conpleting the
evidentiary hearing this week. And we're not

interested in any del ays that are based upon

procedural issues. | want information, and | want
evidence that will |lead towards our making a
deci si on.

Pl ease carefully consider your
objections. This is not a court of law. M.
Kramer will assist us in making rulings as needed,
but the task at hand is to conplete this hearing
this week.

| hope it's also clear that Conmi ssioner
Boyd and | will be making a recomrendation to the
full Commi ssion. You are presenting to us, not to
each other. Please be civil and courteous, as you
have. It may get difficult at times, but |
guarantee you everyone wll be heard.

M. Ratliff, please speak |oudly.

(Laughter.)

PRESI DI NG MEMBER BYRON:  And, M.

Harris, please speak softly.

(Laughter.)

PRESI DI NG MEMBER BYRON: Conmi ssi oner

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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Boyd, anything else you'd |ike to add?

ASSCCI ATE MEMBER BOYD: Well, | wasn't
goi ng to say anything, but after your |ong
practiced statenent there, just a couple of
comment s.

I, too, want to thank everybody for
being here. This is the first marathon |'ve
participated in, | think, at the Comm ssion. That
is, three to four days dedicated, in arow, to a
topic. Oher projects have been marat hons;

t hey' ve gone on for years. That's not the
obj ective here, to go on for days and weeks and
try to nmeet everybody's needs.

And | would just note that you were al
busy, many of you were busy over the weekend, as

were we, reading all that you were submtting over

the weekend. So, like you, | don't know that |
feel like | had a weekend. But in any event,
we're all in the sane pool together, | guess, on

that particul ar point.

So, in any event, | just would second
everyt hing Comm ssi oner Byron indicated. And
we're prepared to stay a long tine today, et
cetera, to give everybody their fair hearing and

to get this issue resol ved.
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| don't want to say it's precedenti al
but certainly is first in the long |ine of
rel ated-type projects.

In any event, enough said. W need to
get goi ng.

PRESI DI NG MEMBER BYRON: Right. So, M.
Kramer, | turn it over to you and your able hands
to take us through the agenda that you've set out
for today.

And let's see, | guess one nore request.
And that would be, could we please have al
callers put their phones on nute until they w sh
to speak, because the callers are on an open line.
Thank you very much.

M. Kramer.

HEARI NG OFFI CER KRAMER:  Yeah, and to
add to that, don't put us on hold if you go away

from your desk, because sonetines your rmusic

systenms -- or your phone systens will play nusic
to us. And you'll be away from your desk, and you
know, we'll be scranbling to try to figure out how

to tell you to turn the nusic down. So, please
don't so that.
Use the mute function. | believe it's

star-6 on this tel ephone system You woul d have
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received that information when you first called
in. That's the way to do it if you don't have a
nmut e button on your tel ephone, itself.

So, without further ado, let's go ahead
and have all the parties introduce thensel ves,
begi nning with the applicant.

MR HARRIS: Good norning, it's a
pl easure to be here. |'mJeff Harris on behal f of
the applicant. To ny right is Steve De Young; to
nmy left is Samantha Pottenger with my office. And
to her left is Todd Stewart with Bright Source.

And to Todd's left is Arthur Haubenstock with
Bri ght Source, as well.

We have, of course, several nmenbers of
our teamin the audience who will be w tnesses or
otherwi se participating later. They can introduce
t hensel ves at that tine.

So, thank you.

HEARI NG OFFI CER KRAMER:  Thank you. CEC
Staff.

MR RATLIFF: [I'mDick Ratliff, counsel
for CEC Staff. And with nme is John Kessler, the
Proj ect Manager.

HEARI NG OFFI CER KRAMER: Do we have

representatives fromthe BLM here?

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR RATLIFF: | believe Tom Hurshman is
here. Yes.

HEARI NG OFFI CER KRAMER:  Anyone el se?

MR RATLIFF: We have M. Scott Flint
here fromthe Departnment of Fish and Gane. And we
have our witnesses -- did you want to go through
all of the people who --

HEARI NG OFFI CER KRAMER: No. But they
were on ny |list of agencies. kay, so, just M.
Hur shman from BLM

CURE? | guess they're not here today.

West ern Wat er sheds Proj ect?

DR. CONNOR: Yeah, good morning. |I'm
M chael Connor, Western Watersheds Project.

HEARI NG OFFI CER KRAMER:  Thank you.
Sierra C ub?

MS. SMTH. Good nmorning. Goria Smth
with the Sierra Cub. Good norning, Comn ssioners
Boyd and Byron, Hearing Oficer Kraner, Goria
Smith fromthe Sierra C ub.

HEARI NG OFFI CER KRAMER:  Def enders of
Wlidlife?

MR. BASOFI N:  Good norni ng, Joshua
Basofin on behal f of Defenders of Wldlife.

HEARI NG OFFI CER KRAMER: And Basi n and

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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Range Watch?

MS. CUNNI NGHAM  Laura Cunni ngham

HEARI NG OFFI CER KRAMER:  Center for
Bi ol ogi cal Diversity?

MS. BELENKY: Good norning. Lisa
Bel enky and Il eene Anderson on behal f of the
Center for Biological Diversity.

HEARI NG OFFI CER KRAMER: California
Native Plant Society?

MR. SUBA: Good morning. G eg Suba on
behal f of California Native Plant Society,
acconpani ed by Ji m Andr, .

HEARI NG OFFI CER KRAMER:  And t he County
of San Bernardino | believe is on the tel ephone?

MR. BRI ZZEE: Yes, Bart Brizzee, Deputy
County Counsel for the County of San Bernardi no.

HEARI NG OFFI CER KRAMER:  Thank you.
Let's see, we had Hana Rocek, | heard earlier,
fromthe Nevada Departnent of Aviation. And there
was sonebody el se with that agency? On the phone?

MR SILVERSTEIN. Yes, Mark Silverstein
and Tucker Field with Departnent of Aviation.

HEARI NG OFFI CER KRAMER:  Along with
Hana?

MR, SI LVERSTEIN. Correct.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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HEARI NG OFFI CER KRAMER:  That was Tucker
Fiel d?

MR. SILVERSTEIN. Correct.

HEARI NG OFFI CER KRAMER: (Ckay, is there
anybody that |'ve m ssed?

MR, KANEMOTQO (i naudi bl e).

HEARI NG OFFI CER KRAMER:  |'m sorry, you
need to speak up.

MR, KANEMOTO  Bill Kanenoto,

(i naudi bl e).

HEARI NG OFFI CER KRAMER:  Okay, thank
you, Bill. Anyone else on the tel ephone?

PRESI DI NG MEMBER BYRON: M. Kraner,
what was the organi zati on?

HEARI NG OFFI CER KRAMER: M. Kanenoto is
the staff's visual witness.

I's there anyone el se on the tel ephone
who wi shes to identify thenselves? GCkay, hearing
none, that'll take care of the identification

Do any of the parties have any issues
they need to raise in a prelimnary nmanner before
we junp into the hearing topic areas?

MR. HARRIS: Could we have a description
of how you intend to put on wi tnesses? |'mstil

uncl ear on the formal/informal thing, so it would

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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be hel pful.

HEARI NG OFFI CER KRAMER: Basically, as |
put it in the email, today we have this table in
the center of the fishbow, if you will, where we

can have either individual wtnesses testify or
it's certainly set up to accommpdate even a coupl e
nore chairs for a panel of w tnesses.

We want to be flexible, but | think the
Conmittee will find it useful, where the parties
have agreed, | nean that's everything but biol ogy,
to have all the witnesses answer a particul ar
guestion at one time, rather than have a wi tness
answer a question about some mcro-topic, and then
hear the other parties response maybe an hour or
two later when it's tine for, you know, that
witness to cone up and testify.

Now, in the case of biology, M. Harris,
you did not wish to do it that way. And so we are
going to go the traditional route of having you
going first, putting your w tnesses on. And then
we' || have cross-exam nation; probably redirect;
and perhaps even recross until we get our
guesti ons answer ed.

And there will always be the opportunity

to bring sonebody back up if you need to address
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sonet hing that was said by a subsequent witness.

Does that answer your question?

MR. HARRI' S: Yeah, that's very hel pful.
I was wondering if you're going to do biology as a
singl e panel, or whether you were going to -- |
heard that maybe you were going to divide the
i ssues up and deal with botany separate from
desert tortoise. Just so my wtnesses know what
to expect.

HEARI NG OFFI CER KRAMER: Right. That
was a question | wanted to ask the parties. |
gat her fromsonmething M. Ratliff said to ne
earlier, that staff believes it would be perhaps
useful to break apart the tortoise issues fromthe
botany issues. |Is that your preference, as the
applicant?

MR HARRIS: | don't think we have a
strong preference. There's one category of
di scussion, a very brief discussion, about
streanbed alteration agreements. Not clear to ne
whi ch of those two panels you would put that
particular issue in. Seenms to ne to be closely
related to botany, but |I think M. Ratliff has the
opposite view, so where would you deal with that

i ssue?
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HEARI NG OFFI CER KRAMER: Do you want to
gi ve us your opposite view, M. Ratliff?

MR, RATLIFF: | don't have a strong
opi nion about that. But the issue of the
streanbed alteration permt is one which is, in
part, linked to desert tortoise habitat issues.
But secondarily, is also subject to the testinony
of M. Scott Flint, who will be one of our
wi t nesses on that issue, fromthe Departnent of
Fi sh and Gane.

So it would seem|ike appropriately it
woul d be, to us it would seem nore appropriate to
keep it on the issue of desert tortoise.

But | suspect it could be in either
panel .

HEARI NG OFFI CER KRAMER: But if it
crosses over to both, then would it be nore
hel pful for us to have heard the other botany
testinmony before we -- and the tortoise testinony
bef ore we di scuss any alteration issues?

In other words, maybe it should cone
with the second topic, whichever one that is going
to be. So that we have the maxi mum anount of
background before we dig into that.

MR, RATLIFF: Well, if you -- | don't
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know whi ch you intend to do first. | had assuned
you woul d do desert tortoise first, and then we
woul d di scuss the necessity of -- the requirenents
of the streanbed alteration agreenent in that
cont ext .

HEARI NG OFFI CER KRAMER: Do any of the
ot her parties have a preference?

MS. BELENKY: Good norning. This is
Li sa Belenky. Yes. | don't have a preference
bet ween those two, but there are other biol ogica
i ssues, including the bighorn and sone other
species issues. So | just want to nake sure we're
cl ear when those woul d be, because we have experts
for those today, as well.

HEARI NG OFFI CER KRAMER:  And t hose
i ssues are different than the tortoise, or closely
related, | would assunme, in sonme cases?

MS. BELENKY: | think they could work in
just after the tortoise, before, you know, before
plants. They're all related.

HEARI NG OFFI CER KRAMER: (Ckay, SO now
what |'mhearing is that we have three categories.
We have tortoises, botany and sonething I'l1 call
m scel | aneous where we'll catch -- where not al

of the parties have identified, say, the bighorn
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sheep as an issue that they want to discuss.

So, let's go first with tortoises. Then
we'll talk about botany. And then as part of
m scel | aneous we'l|l take care of the streanbed
alteration permit and all the other issues.

And | hope nobody is going to ask ne to
predi ct exactly how long this is going to take,
because certainly | won't put any noney on the
tabl e, because we're just going to have to see how
efficiently we can get through the various
Wi t nesses.

But before we break for noon, it mght
be useful to stop and assess where we are and get
a better picture about when sone of the other
i ssues m ght be com ng up

Before we get to biology, though, -- let
nme ask, does anyone have any additional conments
on the micro-scheduling issues we just discussed?
O are we ready to nove on?

Seeing none, we comritted today to first
tal k about visual resources and then project
description briefly, before diving into the
bi ol ogi cal resources di scussion

So let's go on to begin the -- or the

continuation of the visual resources testinony
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that we received on Decenber 14th.

M. Ratliff, | believe you had a
response?

MR, RATLIFF: Yes, Hearing Adviser
Kramer. At the close of the applicant's testinony
at the last hearing on visual resources, the
applicant introduced a docunent which is now
mar ked exhi bit 68, which had not been prefiled and
whi ch we had not seen.

And we objected to its being all owed
into evidence. Staff's objection was overrul ed.
But the Conmittee was good enough to allow us to
| eave the record open to allow staff to, at a
|ater date, give its coments on that docunment.

And so today we are prepared to do so.
W' ve had a chance to read the docunent now. And
M. Kanenpto, you've allowed himto give these
comments tel ephonically, and he is on the line and
can do that now.

He will be referring to that exhibit and
a diagramin that exhibit that M. Kessler has
just been distributing. [It's a diagram nunbered
3-16.5. It doesn't need to be marked as a
separate exhibit because it is, in fact, part of

the exhibit that we are discussing that the
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applicant ha already filed. W are distributing
it sinply so you'll have sonething to refer to
when he gives his remarks.

HEARI NG OFFI CER KRAMER: What was t he
exhi bit nunber, again?

MR RATLIFF: | believe it's exhibit 68.
It's the Desert Express draft EIS.

HEARI NG OFFI CER KRAMER:  That is
consistent with the tentative exhibit list. Thank
you.

MR, RATLIFF: Should | go ahead with M.
Kanenot o, then?

HEARI NG OFFI CER KRAMER: Pl ease. And
M. Kanenpto was sworn previously, so he continues
to be under oath.

Wher eupon,

W LLI AM KANEMOTO
was recalled as a witness herein, and havi ng been
previously duly sworn, was exam ned and testified
further as follows:

DI RECT EXAM NATI ON
BY MR. RATLI FF:

Q M. Kanenoto, are you on the line?
Yes, can you hear ne?

Q Yes, we can. But as a fellow | ow
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tal ker, | advise you to speak very |oudly.
A Ckay.
Q You will recall at the last hearing we

were provi ded an exhibit, exhibit 68, which is the
draft EIS for the Desert Express --

A Ri ght .

Q -- high-speed passenger train. Had you
seen that docunent prior to the hearing?

A No.

Q Have you had an opportunity to acquaint
yourself with it since that tine?

A Yes, | read portions that we were
provided with at the hearing, (inaudible) the area
around t he |vanpah project.

Q We're having a little difficulty hearing
you.

A "Il try to speak |ouder. Yes, | was
able to read the portions that were provided at
the | ast hearing, and focused on the portions that
were relevant to the area around the |vanpah
proj ect.

Q Ckay. | would Iike you to provide us
with your views on that document now. Pl ease
speak very deliberately and clearly, because

there's a little bit of crackle in the |ine when
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A Ch, okay. Well, the conclusion on the
cunmul ative inpacts in the Desert Express EI S
states that, quote, "wi nd towers, solar panels
cunmul atively being introduced in the industria
vi sual character to the open desert results in a
rapi d change to visual character to the
(inaudi ble) first location.

The crux of the argument for the
concl usi on that cumul ative visual inpacts would
not (inaudible) that visual (inaudible) for the
area of analysis --

Q We aren't understanding you, Bill.
You're going to have to sonehow speak in a way

that we can hear you better.

A Is this better?
Q It's much better.
A Oh, okay, 1'll use this. The crux of

the argument for the conclusion that cunul ative
vi sual inpacts would not be substantial is that
vi sual change for the area of analysis would be
flow, maintaining the existing trend of visua
change. And that, quote, "cumulative visua

i npacts woul d be isolated to the viewshed in the

rel ated project site."
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That statenent may or nay not be true in
the context of the overall Desert Express project,
but it is certainly not accurate in the context of
t he Ivanpah project viewshed.

DEI'S figure 3-16.5 depicts the
footprints of the lIvanpah, First Solar and Next
Life Solar projects, as well as the Port of Entry
and Desert Express project essentially with the
sanme cumnul ative scenario that staff analyzed in
t he FSA

Can you hear okay?

MR RATLIFF: Yes, we can. Please
proceed, but slowy.

MR, KANEMOTO  Ckay. |In fact, the First
Sol ar photovoltaic project with a footprint
potentially larger in size than the total |vanpah
footprint, directly abuts |vanpah 2, and woul d
appear in the foreground of viewto |Ivanpah 2 and
3 froml-15.

So the Next Life solar-thermal project
woul d have a simlarly large scale as the other
two. And would be visible at a simlar distance
froml-15 as |vanpah 3.

The conbi ned footprint of the three

projects would be three tines that of I|vanpah
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alone, all visible at simlar distances froml-15
and Desert Express passengers, and fromthe sane
segnent of [-15 and the Desert Express, that is
within the northern |vanpah Valley.

Simlarly, the Port of Entry project
woul d appear in the imredi ate foreground of views
to Ivanpah 1 froml-15 and the Desert Express.

Thus these projects could hardly be
described as visually isolated. Further, the
noti on that these devel opments woul d resenble the
exi sting trend of past visual change significantly
understates the cunul ative inpact of these
changes, at least within the |Ivanpah Valley, which
woul d be dramatic, adding roughly 15 square mles
of devel opnment visible within the sanme i medi ate
vi ewshed. That degree of devel opnent obvi ously
has no precedent in the area in the past.

Therefore, in the context of the |vanpah
Val | ey viewshed a conclusion that foreseeable
projects would have no cumul ative visual effect to
di spersed | ocations is denobnstrably untrue, and
not applicable to the Ivanpah project, per se.

On a regional cumulative basis, this
statement woul d al so appear inaccurate, given the

signi ficant nunber of foreseeable renewable
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projects proposed within the I1-15 corridor al one,
as well as the California desert, as a whole, as
presented in the FSA cunul ative inpact analysis.

Finally, there is nuch in the DEI S
cumul ative anal ysis that supportive of staff's
concl usion that inpact of the Ivanpah project
woul d be significant on both the project and
cunul ative basi s.

For exanple, table 3.15-2 of the EIS
classifies the Ivanpah Valley as VRM cl ass 2
which is actually higher than the VR inventory
cl ass assigned by BLM and whi ch connotes
relatively high visual quality.

The DEI'S al so points out that the Desert
Express would carry 4 to 5 million passengers per
year through the Ivanpah Valley. These passengers
are characterized by the EIS as, quote, "a nore
sensitive viewer group than notorists, as train
passengers woul d not need to focus on driving, but
coul d instead concentrate on views fromthe
wi ndow. "

The DEI'S then states that, quote, "views
fromthe train would be especially scenic in
segnent four, that is the lIvanpah Valley, where

the alignnent travels through the preserve or the
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Cl ark Mountains."

Pl us, the DEIS acknow edges that the
cunmul ative scenario, including the Desert Express,
woul d, in effect, greatly increase the visua
sensitivity of this travel corridor

Those are staff's main coments on the
El S cunul ative anal ysi s.

BY MR RATLI FF:

Q So, does that conclude your observations
on that docunent?

A Yes. | could add that just in general |
guess | would certainly disagree with the EI'S
conclusion in relation to the Ivanpah project and
its viewshed, in particular

A conclusion that cumul ative visua
i npacts in the Ivanpah Vall ey woul d not be
substantial based on visual isolation of the
project or on a slow rate of change resenbling
existing trends is denponstrably inconsistent with
t he evidence presented in the EIS, itself, when
applied specifically to the Ivanpah Vall ey.

As staff concluded in the FSA the
project alone would represent a significant direct
i npact. The potential curmulative inpacts in the

val | ey, however, are far greater than the project
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| could add that | also disagree with
the EI'S' conclusion, as it would apply to the
foreseeabl e regi onal renewabl e projects addressed
in the FSA. As stated in the FSA staff believes
that the potential visual effect of 66 solar
applications and 53 wi nd applications on the
California desert is potentially degrade.

To characterize the devel opnent in a
short period of an area equivalent to severa
small cities within a largely undevel oped desert
as slowor simlar to past trends, is, in nmy view,
simply not accurate.

In fact, rarely in ny experience have |
encountered a clearer case of finding a cumulative
visual effect either on local valley viewhed or
under a broader regional |andscape. The potentia
cunmul ative effect on visual quality in both cases
can only be described as potentially profound.

That's all | have to say, really.

MR, RATLIFF: Thank you, M. Kanenoto.

EXAM NATI ON

HEARI NG OFFI CER KRAMER: M. Kanenot o,

we have one question. In the exhibit you passed

out, what is the blue line that goes through a
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coupl e of the projects, including the |Ivanpah
proj ect?

MR. KANEMOTO My understanding is that
that was one of the alternatives for the Desert
Express alignnent under consideration. | believe
that's been dropped, but | don't know.

HEARI NG OFFI CER KRAMER:  Okay, and whi ch
is the proposed alignnent? |Is that the yell ow
l'ine?

MR. KANEMOTO  Yes, that's mny
understanding, the yellowline is the one that's
currently under consideration

HEARI NG OFFI CER KRAMER: And it seens to

generally parallel closely to the I1-15, is that

fair?

MR. KANEMOTO  That's right. Yes,
exactly. It parallels, it's right on the shoul der
of 1-15.

HEARI NG OFFI CER KRAMER: Okay, thank you
for clarifying that.

MS. BELENKY: Excuse ne, |'msorry, but
| believe that the yellowline is I-15. And ny
understanding is the train cannot go along I-15.
And there's another alternative that sweeps north

around t he |vanpah project.
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So that isn't really a major issue here,
but I don't want to |l eave you with the inpression
that the train would go along 1-15. MW
understanding is it cannot.

HEARI NG OFFI CER KRAMER  Ch, okay, thank
you. Does any party wi sh to cross-exanine M.
Kanemot o? We'll give the applicant first crack
if they'd like it.

MR, HARRI'S: M ndful of your request to
nove things along, we don't have any questions on
this particular exhibit. | do have a question on
exhibit 308 that staff filed in the rebutta
testimony. And | can either do that no, or hold
it until you've finished this particular exhibits,
what ever you prefer, M. Kramer.

HEARI NG OFFI CER KRAMER:  Wbul d t he
qguesti on be of M. Kanenoto?

MR HARRIS: | believe it would be, yes.

MR, RATLIFF: | think that's outside the
scope of the testinmony. We left this open for a
di scussion of this particular exhibit. So I
object to it on that basis.

MR, HARRIS: | am asking to ask himtwo
guestions, three questions on exhibit 308, which

was filed on January 4th by the staff. It's just
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clarifying questions and it will take |ess than

five mnutes, | assure you.
HEARI NG OFFI CER KRAMER: Wl |, | think
given that it was filed and was offered -- presune

you're going to offer it into evidence --

MR RATLIFF: Exhibit 308, yes. And it
was admtted into evidence and the applicant has
al ready had an opportunity, and taken it, to
cross-examne the witness on it. So that is
entirely outside the scope of today's testinony.
So we object to any further questions on that.

MR HARRIS: Well, to be clear, what 308
is is not what was admitted into evidence. 308
includes a third page that is the application
status to BLM as of March 2009. And that was not
part of the original filing for this. This
exhi bit has changed since the hearing.

MR, RATLIFF: I'msorry, | didn't
understand that. Then |I withdraw ny objection

HEARI NG OFFI CER KRAMER:  Then | think
nowis as good a tine as any to ask your
guesti ons.

MR HARRIS: Ckay, and I'll be quick
Dick, I"'msorry, | should have tal ked to you

bef or ehand.
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MR. RATLIFF: Yeah, | apol ogi ze for not
under st andi ng whi ch exhibit you were tal king
about .

MR HARRI'S: |'moften mi sunderstood,
so.

MR, KANEMOTO  Could you clarify for ne
what exhibit 308 is?

MR HARRIS: 308 is -- was staff's filed
-- Dick, do you want to -- or should | handle it?
| don't care.

MR RATLIFF: Yes, 308 was -- at the
| ast hearing M. Kanenoto included a slide which,
| think, M. Harris aptly referred to as the
neasles slide. It was in his visual exhibit. It
was a depiction from | think it was an adaptation
of a BLM map which indicated the nunber of
renewabl e projects in the Myjave Desert. And it
indicated themwith a red dot.

And M. Harris, after the hearing,
subsequently requested that staff re-do the map
i ndi cating the names of the projects, or
identifying the projects that were depicted on the
map.

So what -- | think we agreed to do that

at the hearing, or at the prehearing conference.
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And we have done so now. And that is exhibit 308.
And M. Harris is correct in that | don't believe
t hat exhibit has actually been entered into
evi dence yet.

That exhi bit was prepared by Susan Lee,
by the way, to depict the latest information, and
to identify all the desert projects.

MR KANEMOTO  Ckay.

HEARI NG OFFI CER KRAMER: Go ahead, M.
Harris.

MR. HARRI'S: Ckay, nmmybe | got one
guesti on then.

CROSS- EXAM NATI ON
BY MR HARRI S:

Q On the exhibit there's a page that's new
that is entitled, application status to BLM as of
March 2009.

And my question was going to be is that
date correct? |Is the status of these various
projects that is shown, to the best of your
know edge, the status as of March of 20097

A To the best of nmy know edge, it is. But
| can't speak with certainty about that.

Q Do you know whet her any of these

projects that are listed here have had a notice of
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intent to prepare an environnental inpact
statenment published in the Federal Register to
dat e?

A | don't know that.

MR. HARRI S: Ckay, that's the entirety
of my questions. Thank you.

HEARI NG OFFI CER KRAMER: Any ot her party
have any questions for this witness? Hearing
none, any redirect, M. Ratliff?

MR. RATLI FF:  No.

HEARI NG OFFI CER KRAMER  Ckay. M.
Kanenmot o, then you are excused. Thank you. You
may want to stick around and listen to sone other
testi nmony.

MR. KANEMOTO  Thank you.

HEARI NG OFFI CER KRAMER: And that brings
us then to the possible testinony from Basin and
Range Watch. | know at the prehearing conference
you were not able to call in or be here, so the
parties recalled that you had filed sone
testinmony, and may want to present it today. So
we're offering you that opportunity at this tine.

MR HARRI'S: Before we |eave rebuttal
or visual, M. Priestley did file sone rebutta

testimony on March -- not March -- January 4th. |
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was going to just try to nove that testinony into
the record, unless any party wanted to cross-
examne M. Priestley, again, it should be Dr.
Priestl ey.

HEARI NG OFFI CER KRAMER:  Ckay. How
about if we wait until the end of the testinony,
then we'll nove everything in together? The end
of --

MR RATLIFF: The end of --

HEARI NG OFFI CER KRAMER:  -- the visua
testinmony today.

MR, RATLIFF: Are we at the end of the
vi sual testinony?

HEARI NG OFFI CER KRAMER: Basi n and Range
Watch, | believe, has --

MR RATLIFF: Cnh, okay.

HEARI NG OFFI CER KRAMER: They wer e about
to answer my question whether they wi shed to
present testinony. And | was seeing body | anguage
t hat suggested, yes, they did.

MS. CUNNI NGHAM  Yeah, | just had |like a
brief oral testinmony that | wanted to give.

HEARI NG OFFI CER KRAMER:  Ckay.

M5. CUNNI NGHAM  Should | sit there?

HEARI NG OFFI CER KRAMER: No, you don't
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need to. And were you identified as a witness in
your --

M5. CUNNI NGHAM  Yeah, | enuniled you
that | had wanted to give an oral testinony.

HEARI NG OFFI CER KRAMER:  Ckay.

M5. CUNNINGHAM  And | wasn't sure if
there was tine.

HEARI NG OFFI CER KRAMER:  And you al so
filed docunments, correct?

M5. CUNNI NGHAM  Yeah, exhibit 800.

HEARI NG OFFI CER KRAMER:  Ckay.

MS. CUNNI NGHAM  Phot ogr aphs.

HEARI NG OFFI CER KRAMER:  Does anyone
object to Ms. Cunninghamtestifying? She wasn't
-- for whatever reason she escaped the wtness
list that | prepared.

MR HARRIS: | assume we'll be able to
ask some questions at the end of her testinony.

HEARI NG OFFI CER KRAMER: OF course.

MR. HARRI' S: Yeah, we have no objection.

HEARI NG OFFI CER KRAMER: Ckay, go ahead.
And you can testify fromwhere you are. You
probably have not been sworn as a w tness, though,
so we'll need to do that. And while we are

swearing you, if there is anyone else in the
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audi ence who will be testifying today or |ater
this week, who was not previously sworn at our
Decenmber 14 hearing, if you would al so stand and
rai se your right hand and be sworn by the court
reporter.

Wher eupon,
LAURA CUNNI NGHAM and
ALL FURTHER PROSPECTI VE W TNESSES

were called as w tnesses herein, and after first
havi ng been duly sworn, were exam ned and
testified as follows:

THE REPORTER: Consi der yoursel ves
sworn. Thank you and be seat ed.

HEARI NG OFFI CER KRAMER:  Ms. Cunni ngham
go ahead.

DI RECT TESTI MONY

MS. CUNNI NGHAM | just have two quick
points that | wanted to add to ny phot ographic
dat abase. And the first was photographs 80 and 81
were pictures | took fromthe Unberci M ne, which
I think is KOP-9.

And | just wanted to affirmthat in ny
opi nion the project would definitely be visible
fromthat historic mne. | think you can see the

heliostat field and the towers fromit in the
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di st ance.

And | think it would definitely give an
i ndustrial character to that area.

And then a second point | had was, and
"' mnot speaking for the National Park Service,
but | used to work as an interpretative ranger at
Death Valley National Park. And on a daily basis
peopl e woul d ask me where do | go get a view,
where do | drive; where do | hike? | want to get
a view of froma peak, of a sunset or go to a
pl ace to get a view.

So | think that's actually an inportant
point for the cumul ative inpacts of all these
parks, is views. Views are really inportant.

And that's all. Thank you.

HEARI NG OFFI CER KRAMER: I n that area
did you, in the lIvanpah Valley Basin, if sonebody
asked you that question, would you point themto a
particul ar peak in that area?

M5. CUNNINGHAM | woul d have told them
to go to Clark Mountain. But that's a really
technical peak to get up to. So sone of the
| esser peaks in the wildernesses, or foothills of
the Clark Muwuntains, | would have told themto go

t here, yeah.
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HEARI NG OFFI CER KRAMER:  Thank you. M.
Harris, did you have any questions?
MR. HARRI' S: Just a coupl e foundationa
guesti ons.
CROSS- EXAM NATI ON
BY MR HARRI S:

Q Your degree is in pal eontology, is that
correct?

A Correct.

Q And do you have a degree in biol ogy?

A No.

Q And you' ve |listed yourself as the | ead
bi ol ogi st on the Death Valley study. |Is that a
title that you were given for the project or how
did that title conme about?

A Yeah, that was the Tinbi sha- Shoshone
Tribe; they hired ne to be the | ead biol ogist for
t hem

MR. HARRI'S: No further questions.
Thank you.

HEARI NG OFFI CER KRAMER:  Any ot her party
have any questions for this wi tness?

MS. BELENKY: | just have one clarifying
guesti on.

HEARI NG OFFI CER KRAMER: Go ahead.
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CROSS- EXAM NATI ON
BY MS. BELENKY:

Q You don't have a degree in biology, but
could you explain a little bit about your
background working as a biologist in the field?

A Yeah, | have probably |ike ten years of
experi ence working as a biologist, actually
contract biologist for desert tortoise work. And
| have done cl earance surveys that will probably
be very simlar to what will be done at |vanpah if
the project is approved.

So |'ve done contract biology, and al so
bi ol ogy for university studies, university
prof essor, research studies.

HEARI NG OFFI CER KRAMER:  What do you
nean by a cl earance survey?

M5. CUNNI NGHAM  That's when all the
tortoi ses are dug out of the burrows and renpved
fromthe site. They're cleared

HEARI NG OFFI CER KRAMER:  Thank you.

MR HARRIS: M. Kraner, may | have a
foll owup based upon that line of cross?

HEARI NG OFFI CER KRAMER:  Certainly.

/1

/1
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BY MR HARRI S:

Q You said contract biologist. For whom
did you contract? Who did you contract with?

A [t's inny r,sum. | can't remenber the
fellow s name because | never net him It was on
the Hyundai-Kia test site.

Q But it's in your r,sum?

A Ri ght .

MR. HARRI S: Ckay, thank you.

HEARI NG OFFI CER KRAMER:  Ckay, that
concl udes the topic of visual resources. |'ll
just note --

MR HARRIS: Can | nove ny docunents in
t hen?

HEARI NG OFFI CER KRAMER:  Certainly.

Wi ch woul d those be, and go slowy so I can check
t hem

MR HARRIS: Well, we only have one
docunent for rebuttal. Dr. Priestley identified
it as personal comunication with Mna Daniels,
exhibit 84. And that's on page | think 48 of our
-- or page V-1 of our rebuttal testinony.

HEARI NG OFFI CER KRAMER:  Any obj ection

to admtting exhibit 84?
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Hearing none, that's admtted into
evi dence.

M. Ratliff --

MR RATLIFF: Exhibit 308, we would nove
that into evidence.

HEARI NG OFFI CER KRAMER.  Ckay, any
objection to adnmitting 308? Seeing none, that is
admi tted.

MR HARRI'S: Excuse me. Was exhibit 68
previously adnitted? The exhibit sheet we have
doesn't show any indication of anything being
adm tted.

HEARI NG OFFI CER KRAMER: | frankly can't
recall, and we don't yet have a transcript for
some reason, at least in my hands, fromthe
Decenmber 14th. So any objection to admitting
exhi bit 68?

Seeing none, it's adnitted today if it
was not earlier.

M5. CUNNI NGHAM  Coul d | mnove exhi bit
8007

HEARI NG OFFI CER KRAMER:  Any obj ection
from anot her party? Seeing none, exhibit 800 is
accept ed.

And for the parties, there will be
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anot her opportunity when we get to the end of the
hearings I'll have an updated list. And we wll
-- it's not our intention to accidentally | eave a
docunent out that sonebody needed to be admitted.

So what we will probably do at the end
is have a request to admt everything that was not
admtted, and for people at that tinme to identify
any objections that they nay have to one of those
document s.

So we'll certainly accept objections and
rul e upon them But absent an objection it's
going to be our goal to nmake sure that everything
is a formal part of the record.

We're not going to try to play
accounting got'cha with anyone as far as

accidentally forgetting to ask that a docunent be

adm tted.

So that concludes visual resources.
We' Il discuss this again as the hearings close,
but I'Il just note that one issue that the

Conmittee is certainly interested in hearing the
parties discuss in their briefs will be this
guestion of the scope of the cumul ative visua

i npact anal ysi s.

Should it just be for the |Ivanpah Basin,

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
or should it be for this wider area, as staff has
di scussed it? But just nmake a note of that for
your to-do list for your briefs.

We now nove on --

MR. RATLIFF: M. Kraner, just to nake
sure you understand, staff did it for both.

HEARI NG OFFI CER KRAMER: | under st and.

MR, RATLI FF: Okay.

HEARI NG OFFI CER KRAMER: But | believe |
heard the applicant suggest that going beyond the
basin was going too far, so we want the parties to
address that.

The next topic is traffic and -- no,
project description. As you recall, we had a bit
of opening testinmony from M. Wolard at the
Decenmber 14th hearing. But recognized that that
was for the purpose of setting a context for the
di scussions that day, and was not meant to be the
end of the testinony.

So, as | understand it, the parties may
have further testinony they wish to offer on that
topic. And we will first open that up to the
applicant to present any testinony it w shes to
present.

MR. HARRI' S: Thank you. | guess |I'd ask
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nmenbers of ny panel to conme forward and have a

seat .

HEARI NG OFFI CER KRAMER: Ckay. And the
panels will be sitting at this table here in front
of us. If we need -- yeah, be very careful of all
the cables. | think we're insured, but we don't

really want to find out how well.

Okay, well, we can't afford for you to
trip, I''minforned.

(Laughter.)

PRESI DI NG MEMBER BYRON:  Gentl enen, just
so you'll know, the |ong m crophones are the ones
that allow us to hear you in the room and for
everyone on the phones to hear you. The snall
m cr ophones, you can just |eave them al one,
they're there for the court reporter to nake sure
he picks it up.

HEARI NG OFFI CER KRAMER M. Harris, if
you wanted to cone up, | guess you could sit next
to M. Kessler, if you wanted to have nore eye
contact with your witnesses. O for--

MR HARRIS: | think I may take you up
on that request, so --

HEARI NG OFFI CER KRAMER. O for that

matter, let me ask the Committee, do you mind if
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they have their backs to us? No.

Then why don't they just turn around to
the other side of the table and, of course, body
| anguage is a big part of our assessnent of --

(Laughter.)

HEARI NG OFFI CER KRAMER: -- credibility.

THE REPORTER: M. Kraner, |'mhere so
can see their faces, so they can either be --

(Parties speaking sinmultaneously.)

HEARI NG OFFI CER KRAMER:  Ch, sorry.

THE REPORTER: Then | know who is
speaki ng.

HEARI NG OFFI CER KRAMER:  The court
reporter needs --

(Pause.)

MR HARRI'S: Just in case | run out of
sonething I'Il be looking to Ms. Pottenger for
hel p, so. It's going to be relatively easy, |
think, on this issue. W' re just making our
wi t nesses avail abl e for cross-exam nation. W
provi ded our direct testinmony before, so the pane
has been sworn. And |I'm going to ask one menber
of the panel to answer on behal f of the panel, as
opposed to having all four answer. So, M. De

Young - -
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HEARI NG OFFI CER KRAMER:  Coul d you
introduce themfirst for us.

MR, HARRI'S: Actually, I'lIl ask them all
to state their name for the record and spell their
nanes for the court reporter, please.

MR, DE YOUNG = Steve De Young, S-t-e-v-e
last nane is D-e, capital Y-o0-u-n-g.

MR. REAGAN. Thomas Reagan, T-h-o-ma-s
R-e-a-g-a-n.

MR. CARRIER: John Carrier, J-0-h-n
Ca-r-r-i-e-r

MR STEWART: Todd Stewart, T-o-d-d
St-e-wa-r-t.

MR HARRIS: 1'll ask M. De Young to
answer on behal f of the panel these introductory
guesti ons.

DI RECT EXAM NATI ON
BY MR HARRI S:
Q So, M. De Young, what subject matter
testinmony are you and the panel here to sponsor
t oday?

MR. DE YOUNG Project description

MR. HARRIS: Are the documents you're
sponsoring part of your testinmony previously filed

in this proceeding?
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MR, DE YOUNG Yes.

MR HARRI'S: And, M. Kraner, those are
the docunments identified in section 1C, as in
Charley, prior filings of the applicant's opening
t esti mony.

Do need ne to read each one of those, or
is areference to 1C sufficient for the purposes?

HEARI NG OFFI CER KRAMER: At the end
you'll be identifying them by exhibit nunber to
admit them so --

MR HARRI'S: Yeah.

HEARI NG OFFI CER KRAMER:  -- | think we
can wait till then.

MR HARRI S: Ckay, thank you.

Are there any changes, clarifications or
corrections to your testinony?

MR DE YOUNG No.

MR. HARRI' S: And, again, on behalf of
t he panel were the docunents prepared either by
you or at your direction?

MR. DE YOUNG Yes.

MR HARRI'S: And are the facts stated
therein true to the best of your know edge?

MR. DE YOUNG Yes.

MR. HARRIS: Are the opinions stated
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t herein your own?

MR, DE YOUNG Yes.

MR. HARRIS: And do you adopt this as
your testinmony for the proceedi ng?

MR. DE YOUNG Yes, we do

MR. HARRI'S: The panel is available for
Cross-exam nati on.

HEARI NG OFFI CER KRAMER: Does any party
wi sh to cross-exam ne these wi tnesses?

MR. RATLIFF: Staff does.

HEARI NG OFFI CER KRAMER: Ckay, staff, go
ahead.

MR, RATLIFF: Tal king to your backs
here, 1'Il make you turn your necks around here;
have bad backs.

CROSS- EXAM NATI ON
BY MR RATLI FF
Q CGood norning, gentlenen. The question |
wanted to ask you, and I'mnot sure to whomto
address it, but in the original application the
project is described as a 400 nmegawatt project.

Subsequently in our discussions we
understand it to be, in fact, a project which wll
produce nore than 400 nmegawatts.

And | was hoping you coul d describe to
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us why that is, why the generation has, in fact,
i ncreased since the application was filed.

MR. DE YOUNG [|I'mgoing to ask M.
Stewart to respond to that one.

MR. STEWART: The 400 nmegawatts was a
nom nal figure and represented an approxi mate
nunber of negawatts. Since the AFC was originally
filed in 2007, the work has evol ved such that a
nore accurate figure of 440 negawatts was arrived
at as what the true generation could be.

MR, RATLIFF: And is that based on the
nunber of heliostats that you think you can have,
and the nunmber of mirrors that you will have on
each heliostat?

MR, STEWART: Yes, it is.

MR, RATLIFF: kay. So as you devel op
the project you've found that you could actually
generate nore output, nore negawatt output than
you had estinmated when you began, is that correct?

MR. STEWART: That is correct.

MR RATLI FF:  Thank you.

HEARI NG OFFI CER KRAMER:  That's your
only question?

MR, RATLI FF:  Yes.

HEARI NG OFFI CER KRAMER: |'Il ask a
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followup then. 1Is the limting factor in the
out put of the project the heliostats, or at sone
poi nt do you reach capacity on the boilers and the
t ur bi nes?

MR. STEWART: The limting factor for
the generation is actually going -- or the
capacity of the generation is actually the
t ur bi ne.

HEARI NG OFFI CER KRAMER:  So you nust
have hit the Iimt at this point?

VR. STEWART:  Yes.

HEARI NG OFFI CER KRAMER: And how s t hat
extra 40 negawatts going to be distributed across
the three phases?

MR, STEWART: At this point it's
considered to be 110 for Ivanpah 1, 110 for
| vanpah 2, and 220 for |vanpah 3.

HEARI NG OFFI CER KRAMER:  Thank you. Any
qguestions fromany of the other parties? M.

Bel enky.

MS. BELENKY: Yes, thank you. | have a
series of questions and I'I|l try to nmake them
fairly quick. And I'mnot exactly sure which of
you i s supposed to answer which, but.

/1
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CROSS- EXAM NATI ON
BY MS. BELENKY:

Q First of all | want to say we submtted
into evidence just sone basic graphs show ng --
basi ¢ depictions showi ng some shadows on the site.
And nmy question is not necessarily about the
shadows, but about that the effect of shadows or
cloud cover is on the project site. Just so
understand a little nore about the nodel.

Did you cal cul ate the anpunt of tine
t hat shadows may fall on the site when you chose
this site, or when you were doing the cal cul ations
of the output? | don't know who to ask.

MR, STEWART: | guess that's nme, again
Qur engineering teamin Jerusalemdid an anal ysis
of the nunber of sunny days at the Ivanpah site,
and did calculate the total anmount of generation
that woul d be available at that site.

MS. BELENKY: And do you know the anount
that would be [ost due to cloud cover on the site?
| didn't see it anywhere in the docunents, what
that calculation is. So |I'm asking you, saying
that it was calculated, but | didn't see it in the
document s.

MR. STEWART: | don't have that figure
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MS. BELENKY: Ckay. And, as well, for
any shadowi ng. You believe there was a
cal cul ati on done or not done?

MR. STEWART: | believe there was, yes.

MS. BELENKY: Ckay. But again it's not
in the docunments that | read, is that correct?

MR. STEWART: |f you say so.

MS. BELENKY: Do you believe that it is
in the docunents?

MR STEWART: | don't know.

MR, DE YOUNG | think that any of that
anal ysis woul d have been internal to the
engi neering team and probably woul d have been a
better question to ask of M. Gl on when he was
here from Jerusal em

MS. BELENKY: Thank you for your
conment. However, we were doing the project
description on the first day of testinony just as
a background. And today is the day that we are
goi ng through the issues.

And if you believe that soneone el se
could answer them | would be happy to take that
answer later in the week, if that's possible.

Thank you.
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Did you | ook at our exhibits that were
filed with the testinony of Curtis Bradl ey
regardi ng the shadows on the site?

MR, HARRI'S: Can you clarify which
exhibits, Lisa? Are you talking about the bl ack-
and-white photos that were filed?

MS. BELENKY: That's right. They're
depictions, they're not actual photos, but -- did
any of --

MR. DE YOUNG Yes, | |ooked at them

MS. BELENKY: And so ny question is,
again, a technical one. |If a shadow falls on a
part of the array does the rest of the array
continue to function?

MR. STEWART: The answer to that is yes.

MS. BELENKY: Yes. And so if there's
shadow, or even froma passing cloud, on part of
the array it doesn't mean that the whole solar
part of the plant doesn't have to shut down, is
that correct?

MR, STEWART: That's correct.

MS. BELENKY: Ckay, thank you. So, now
I would like to just ask a few questions about the
use of the gas boilers.

As | understand it fromthe FSA the gas
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boilers are to be used in the norning for startup
and on cloudy days, is that correct?

MR. STEWART: That's correct.

MS. BELENKY: So cloudy days refers to
some overall cloud cover. |Is there a certain
percent of cloud cover that would then trigger the
use of the boilers?

MR. STEWART: The boilers are primarily
used in the early norning for startup. Qur permt
does not allow us to utilize the boiler
continuously for a cloudy day, but nerely for the
occasi onal cloud, passing cloud.

MS. BELENKY: |'d just like to clarify
your answer. When | asked before you said if
there was a passing cloud you didn't need to turn
on the boiler, or you could continue to operate
with solar.

So maybe we could a little bit explore
that. |If there's passing clouds, what happens?

MR. STEWART: GCeneration woul d decrease.

MS. BELENKY: And is there sonething
that would trigger turning on the gas boiler at
t hat point?

MR, STEWART: Decreased generation

MS. BELENKY: But a certain percentage
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or there's some --

MR. STEWART: There are nmany factors
that would go into that. And it would have to do
wi th demand on the system and other factors that
are beyond the operations of the facility.

MS. BELENKY: Ckay, thank you. So, you
just said that the boilers are to be used in the
nmorning for startup. And in the conditions they
actually -- the project description states that
the boilers will be used for up to four hours a
day for an average of no nore than one hour per
day, is that correct?

MR. STEWART: | believe it's up to four
hours per day is the figure that | recall

MS. BELENKY: W can open to the project
description, but it actually does say for an
average of one hour per day.

MR, STEWART: Okay.

MR HARRIS: Can you point to a
reference in the project description?

MS. BELENKY: Yeah, | -- pull out --

(Pause.)

MR. HARRIS: And, Lisa, while you're
| ooki ng, are you |l ooking at the FSA or are you

| ooki ng at one of the applicant's documents?
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MS. BELENKY: |'m | ooking at the FSA.
MR HARRI'S: FSA, okay.

MS. BELENKY: See if | can --

MR, HARRI'S: The staff testinony.

MS. BELENKY: -- find it. Well, it's

the project description we're working from

Here it is. GCkay, so on page 3-8 of the
FSA --

MR SPEAKER: This is the AFC

M5. BELENKY: Well, --

MR HARRIS: Gve us a mnute to get the
docunent, Lisa. Sorry.

MS. BELENKY: |f you disagree with it --

HEARI NG OFFI CER KRAMER: | think she's
at the right place.

MR, HARRI'S: Ch, no, just ny wtnesses
need a copy. And | guess |I'd point out the reason
they need a copy is that this is the staff's
testinmony and not the applicant's testinony.

M5. SMTH VWil e people are digging
around, Goria Snmth fromSierra Club, | would
just point out that the intervenors view, not
staff's testinony, but we view that as a draft
CEQA docunent. So we view that as fully

appropriate to cite to throughout these
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proceedi ngs as a CEQA docunent rather than just
one party's testinony.

MR. HARRIS: Well, that's actually not
what the regulations provide. The FSAis the
staff's testinmony. So | don't mind them | ooking
at it, but if it goes too far afield I'mgoing to
obj ect.

HEARI NG OFFI CER KRAMER: Wl |, | think
they woul d be able to ask these witnesses whet her
or not they agree with sonething that another
party has said, at a mninmm

MR HARRI'S: Absolutely. And there's a
good chance that whatever's in the FSA they are
side generated. So that's why |I'mnot raising too
much of an objection.

My singular point was to point out the
regul ations and the statute provide that the FSA
is the staff's testinmony, it's not a CEQA
docunent .

MR. STEWART: Yes, Ms. Belenky, | see
t he passage that you're referring to.

MS. BELENKY: Thank you. | just have a
few nore questions. One is in the FSA there is
provi ded an estimate of the actual output capacity

of the plant, which is 28 percent. And | can find
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acite for you; and I'mnot sure where in your
testinmony it discusses that issue. |'msorry, |
have been nostly |l ooking at the staff -- the FSA

But do you agree with that figure of 28
per cent ?

MR HARRI'S: Can you restate the
question? |s that 28 percent capacity factor? O
28 percent what?

MS. BELENKY: | believe it uses the term
28 percent capacity.

MR HARRI'S: Ckay, thank you.

VR. STEWART:  Yes.

MS. BELENKY: And so you do agree with
that. Okay, good. |If you did not have the gas
boilers at all at the plant, what woul d be the
capacity for the plant?

MR STEWART: Well, --

MR HARRIS: |'mactually going to
object on the basis that it's going to require him
to specul ate about something that he has not
prepared as testinony.

MS. BELENKY: Thank you. Wuld it be
possi ble to cal cul ate what the capacity woul d be
wi t hout the gas boilers?

MR. STEWART: | believe it is possible.
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MS. BELENKY: And have you done that, or
to your know edge has anyone anobng the applicant's
group done that cal cul ation?

MR, STEWART: To ny know edge, | don't
know.

MS. BELENKY: Okay. And do you know
whet her the 28 percent capacity factor is based on
four hours per day average use of the boilers, or
on one hour per day average use of the boilers?

MR STEWART: That -- | don't know the
answer to that question.

MS. BELENKY: Do you believe -- do you
think that you could find that? Do you know who
did the 28 percent capacity factor -- capacity
cal cul ati on?

MR STEWART: That woul d have been our
team of engineers in Jerusal em

MS. BELENKY: So would it be possible to
find out fromthem what nurmber of hours they were
estimating for the boiler use in that cal cul ation?

MR STEWART: | believe so.

MS. BELENKY: Thank you. GCkay. Now, |
have a coupl e of questions that relate to the
wat er features on the project site. And |'m not

sure whi ch of you woul d know about these.
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In reading the docunent it states that
t he project includes two hol di ng basins at each of
the three power blocks. And that the hol ding
basins are 40 feet by 60 feet by six feet deep, is
that correct?

VR, STEWART:  Yes.

MS. BELENKY: And are these the sane,
t hese hol di ng basins the sane as the water
identified as evaporation pits on figure 5 in the
project description, which is figure, | think,
there's like a nunber 15 where it says that.

So | can pull out that page for you, if
you don't have it.

MR. DE YOUNG Again, are you referring
to the FSA?

MS. BELENKY: Yes, this is in the FSA

MR DE YOUNG | can clarify that we do
not have evaporation pits. That was a carryover;
it was froman initial design and has since
changed in the revised description that was
provi ded as a data response.

MR CARRIER Just, if it's a, it's the
| abel i ng.

MR, DE YOUNG W do not have

evaporation pits and/or ponds at the site.
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MS. BELENKY: So could you explain what
figure 15 is -- you're saying that you corrected
this figure, as well, or you --

MR DE YOUNG No, that's staff's
figure.

MS. BELENKY: | see. And you object to
this figure?

MR. HARRI' S: \Wich page is figure 15 on?

MS. BELENKY: It says -- there's not a
page nunber, I'msorry. |It's at the back of the
first section; it's figure 5, project description.

MR HARRI'S: After page 319 of the FSA?

MR. DE YOUNG  Yes.

MR HARRI'S: Yeah, there is no --

MS. BELENKY: There's also figure 5.

MR, HARRI'S: After project description?

ASSCCI ATE MEMBER BOYD: After page 320,
there are a series of figures.

MR HARRIS: Lisa, is it in the project
description section, you' re saying?

MS. BELENKY: Yes, in the project
description. | can -- here's ny copy.

(Parties speaking sinultaneously.)

HEARI NG OFFI CER KRAMER:  You're tal king

about figure 5, and then there's -- one of the
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items is item15

MS. BELENKY: Nunber 15.

HEARI NG OFFI CER KRAMER: R ght .

MS. BELENKY: Nunber 15 is |abeled as
evaporation pit.

MR DE YOUING As | said, that was in
the initial design of the project. It's no |onger
in the project description. It was nodified in a
data response to the CEC. W do not have
evaporation pits. So it's a mistake in the FSA

MS. BELENKY: Thank you. Can you show,
is there a map, because | did try and | ook for
this, but that shows where these hol di ng basins
are that you have as part of the project, the six
hol di ng basi ns.

MR CARRIER Lisa, if you turn to
figure 7 of the FSA --

M5. BELENKY: Yes, um hum

MR CARRIER  You'll notice at the
bottom of the page there's two rectangul ar or
square near the bottom | eft-hand corner

MS. BELENKY: Ch, kind of faded out
there at the botton? Ckay.

MR CARRIER: Right. That's the

concrete hol di ng basins.
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MS. BELENKY: Those are the hol ding
basi ns, thank you. And it says in the FSA that
t hese basins are used -- has something to do with
conditioning the boilers.

So what I'mtrying to find out is
whet her the basins woul d have water in them at
anyti nme.

MR. DE YOUNG Yes, they would have
water in themat certain tines. M. Stewart,
clarify?

MR STEWART: The basins are used, |
beli eve, for the snall percentage of water that's
used for boiler blowdown. So it has a snal
streamthat goes in there, but it's -- that's it.

MB. BELENKY: So would you say there is
usual ly at | east sonme water in the hol ding basin?

MR STEWART: Not on a continuous basis,
no.

MS. BELENKY: It's drained into your
waste stream is that correct, you water is?
Where would it be going if it's comng in? Were
is it going out to?

MR. DE YOUNG It would go to the water
treatment system

MS. BELENKY: Thank you. And how often
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woul d they have water in thenf

MR. DE YOUNG W said very very
infrequently; they'll be used early on to clean
out the boiler. And then they're essentially
there for energency purposes, should we have the
need to drain a boiler in an emergency situation
so it's not discharged to the ground. It's a
quite common power plant feature.

MS. BELENKY: Thank you. | just want to
make sure | understand what percentage of the tinme
there woul d be any water in the hol ding basin

MR. DE YOUNG We've not calculated a
percentage of the time. W' ve said that it would
be very very infrequent.

MS. BELENKY: Thank you. Wuld the
water be clean? O would it -- it would need to
go through your water treatnment systenf

MR. DE YOUNG W're a zero liquid
di scharge facility. The water that would enter
t he ponds would go through the treatnment system

MS. BELENKY: |s there any contam nants
that may be in these waters?

MR. DE YOUNG No, it's very clean
wat er .

MR, STEWART: It's purified boiler water
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is what it is.

MS. BELENKY: And would it be cold or
warm or hot, either one, when it comes out into
this pond -- basin?

MR. STEWART: That depends on the
situation. If it's to drain a boiler for a
mai nt enance activity, then it's likely to be cold.
If it's blowdown it's likely to be warm or hot.

MS. BELENKY: And bl owdown refers to an
enmergency, is that correct?

MR, STEWART: No, no. It's a very snall
stream of water that is taken off of the normal
operations in order to maintain the highest
quality water within the boiler, itself. Prevents
corrosion and so on.

MS. BELENKY: Thank you. |'mjust -- |
want to make sure I"'mnot a little bit confused.
On the one hand | heard you say that a smal
stream of water would be going into the hol ding
basi ns continually. And then they would be only
used to a larger capacity nore infrequently, is
that correct?

MR. DE YOUNG | don't think we said
continually, no.

MS. BELENKY: Oten? | think that
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there's sone confusion, so | would like to clarify
thi s question.

How often would a small stream of water
be going into the hol di ng basin?

MR. STEWART: Lisa, the clarification is
that this boiler blowdown goes directly to the
treat ment system where the hol di ng basins are used
for the much nore infrequent periods when you may
have to drain a boiler for energency or for
mei Nt enance pur poses.

MS. BELENKY: Ckay, thank you.

VR, STEWART: Sure.

MS. BELENKY: kay, | have a few
guestions now on the transm ssion |ine and how it
rel ates to your project.

My under st andi ng, and staff also
subnmitted sone additional information on this, is
that there is a current 115 kilovolt line that
goes through the site.

" mcurious about the capacity of the
line versus the capacity of the newline that's
bei ng proposed that would go in with a new
subst ati on.

So is the current line capacity

sufficient for any part of the |vanpah Pl ant?
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That is, would it be sufficient for Ivanpah 1
out put al one?

MR STEWART: It would be sufficient for
just a portion of Ivanpah 1.

MS. BELENKY: Thank you. And what
amount, you know, an estimate, would that be?

The --

MR STEWART: Sout hern California Edison
gives us a maxi num esti mate of 83 nmegawatts.

MS. BELENKY: Thank you. So, is it
correct to say that the transm ssion upgrade of
that line is a necessary condition for the
construction of all of the Ivanpah three, 1, 2 and
3, projects?

MR. STEWART: The transm ssion system
upgrade is being perforned by Southern California
Edi son for a nunber of projects, not just the
| vanpah proj ect.

MS. BELENKY: Thank you. M question is
is it necessary for |vanpah, as well.

VR. STEWART:  Yes.

MS. BELENKY: Thank you. And is it
correct to say that the additional substation is
this proposed, which basically sits within your

project footprint, is also necessary for the
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proj ect?

VR, STEWART:  Yes.

MS. BELENKY: Thank you. 1s it correct
to say that the new substation also requires the
additional teleconmmunication line? And let me
rephrase that a little. | wote these |ast night
-- actually two days ago.

My question is the tel ecomunications
line, it's unclear to ne if it's necessary sinply
for the power line and its comruni cation wthin
the grid. O if it also has sone interface with
your project.

MR HARRIS: | think the wtness
answered that, it's going to be comng up in
al ternatives, so.

MS. BELENKY: Okay, great.

MR. HARRI'S: Yeah, that's outside of our
proj ect description.

MS. BELENKY: Thank you. | just have
not too many nore questions. The |oan guarantee
programis nmentioned, at least in the FSA as part
of the project description

Now, | don't know if these are the
peopl e who woul d answer these questions.

MR. HARRIS: Can you point to a place in
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their testinony where this is referred to?

MS. BELENKY: | don't know if they do
refer toit. | could take out their testinony, as
well. | can ask these of the staff instead, if

that's preferable.

MR HARRIS: |If there's a place in their
testinmony that you want to cross themon, that's
fine. If it's not, then they' re not the proper
wi t nesses for the questions.

MS. BELENKY: |f you could hold on a
mnute | will check if it's in their testinony.

(Pause.)

M5. BELENKY: Yes, | believe that the
applicant's testinony does nmention the | oan
guarantees as an issue for timng of the project.

MR, HARRI'S: Yeah, that's in the opening
statenent of M. Wolard who testified in
Decenber. It's not --

MS. BELENKY: And | would again --

MR HARRIS: -- the testinony --
MS. BELENKY: - say for the record that
that testinony was given -- it was ny

under standi ng that that testinobny was given as
background, and we were not cross-exam ning at

that time.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

So if you -- | could wait and we coul d
have M. Wolard, if that would -- you woul d
prefer.

MR HARRIS: | actually didn't have the

under st andi ng that you couldn't cross M. Wol ard.
I'd ask for clarification on that. | thought M.
Wyol ard was avail able for cross.

HEARI NG OFFI CER KRAMER: | believe that
-- | certainly neant to tell the parties that they
should cross M. Wolard at the time. | don't
think that prevents her from asking these
wi t nesses, who are al so representatives of the
applicant, what they know about that issue.

If they do not know anything, then they
can say that for thenselves. And if they do,
t hen, of course, they can answer.

Let me also say at this point in tine
that that topic is going to be very relevant. W
will be inviting the parties, as either today as a
part of this discussion, or tonorrow when we talk
about alternatives, to put on all the testinony
they want to put on that will be relevant to the
i ssue of overriding considerations.

Because that is, while the Comrittee

hasn't deci ded whether or not it agrees with the
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staff that there are sone significant inpacts that
cannot be mtigated, | think we would be foolish
to go ahead and concl ude these hearings w thout
assum ng that that is a possible finding. And
therefore, we should have the evidence avail able
to us to go the next step if we choose. And
deci de whether or not to adopt overri des.

So, you know, again, |'mjust about
certain that the applicant is going to say that
one of the reasons why the project nust be
approved as it is proposed, where it is proposed,
really soon is because they would | ose the benefit
of that benefit fromthe stinulus program And
bel i eve there's one ot her

So, | would suggest to the applicant
that it would be -- it would certainly help the
Committee if we can obtain this information, and
not be frustrated on sone sort of procedural or
wi tness availability grounds in doing so.

MR HARRIS: | think your statenent is
correct that these witnesses don't have persona
know edge and can't testify. They can say, |
don't know.

We will check M. Wolard's

availability. | have no probl em bringing hi mback
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to speak to the Conmi ssion or the Committee if
he's available. And |I'm sure he has no probl em
showi ng up again if Lisa wants to ask hima few
guesti ons.

But having said that, | just -- we
obvi ously need to check and nake sure about his
availability. And we will do so

HEARI NG OFFI CER KRAMER:  Ckay, and | --
Lisa, do you object at all to his callinginto
testify?

MS. BELENKY: Not at all. W'd like to
get all the answers on the table. And | do want
to point out that in the rebuttal testinmony from
applicants, not this panel, but in their
alternatives rebuttal they did bring up issues
i nvol ving funding for various kinds of solar
proj ects.

And so | do think this is extrenely
relevant to all the testinmony we're going to hear
over the next few days. So | would like to make
sure, if not today, we could at |east discuss sone
of these issues, just basic background issues, on
t he record.

So let ne just ask these questions. |If

you don't know the answer, we can wait and

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70
hopefully M. Wolard can hel p us out sonetine
this week.

The project description in the FSA

di scusses the -- and al so in your testinony,
di scusses the | oan guarantee program \What is the
amount of | oan guarantee that the Bright Source has
applied for, for Ivanpah 1, which at least in the
FSA it states was applied for Novenmber of 2008.

MR. DE YOUNG Unfortunately that is
bei ng handl ed by a separate teamled by M.

Wool ard. | don't know.

MS. BELENKY: Thank you. We'Il try and
get himin here then. And so you probably won't
know, then, the other anpunts of the |oans for
| vanpah 2 and 3, is that correct?

MR. DE YOUNG That is correct.

MS. BELENKY: And as far as what is
colloquially called the ARR grant funding, but I
beli eve is known as the paynents for specified
energy projects in lieu of tax credits, under
section 1603 of the Anmerican Recovery and
Rei nvest nent Act of 2009, do you know what anount
of grant has been applied for for the Ivanpah
proj ect?

MR. DE YOUNG No. Again, it's --
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MS. BELENKY: Ckay.

MR. DE YOUNG -- being handled by a
separate group w thin BrightSource.

MS. BELENKY: Thank you. So | think I
will reserve these questions hoping that -- | have
a few other questions that are related to that --
and hopefully M. Wolard will be nade avail abl e.

Let me see if | have any other questions
for this panel on project description. No, | just
have a few questions directly for staff on the
proj ect description. Thank you.

MR. DE YOUNG Thank you

HEARI NG OFFI CER KRAMER:  Any ot her
parti es have questions of --

M5. SMTH. Thank you, M. Kranmer. |
have a question that | just thought of, so if you
could bear with ne while |I sort of nuddl e through
thi s question.

Ready, M. Harris?

MR, HARRI'S: |'m not answering any
guesti ons.

M5. SMTH. | just want to nmke sure
you're --

MR HARRIS: That's too hard sitting in

that chair, thank you. Thank you, though
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CROSS- EXAM NATI ON
BY M5. SM TH:

Q My question has to do with how -- the
rel ati onshi p between heliostats and power towers.
Is it correct -- |I'mlooking at project
description figure 9 fromthe FSA -- is it correct
that for Ivanpah 1 there would be one power tower?

MR. DE YOUNG That is correct.

MS. SMTH  And just one power tower for
| vanpah 2?

MR. DE YOUNG Correct.

M5. SMTH: And then is it correct that
there's five power towers for |vanpah 3?

MR. DE YOUNG Yes, lvanpah 3 being a
nom nal 220 megawatt project, has five power
t owers.

MS. SM TH. Thank you. M/ question goes
to the relationship -- the nunber of heliostats
per power tower. So what is the m ni mum nunber of
heli ostats you woul d use per a power tower to
optim ze power output, energy output?

(Pause.)

MR. DE YOUNG Unfortunately, this pane
cannot answer that question

M5. SMTH  Can you talk a little bit
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about why that question is unanswerable? Can you
explain that?

MR HARRIS: | think he -- |I'd object on
the basis of calling for speculation. They said
they don't know the answer.

M5. SMTH: |s there soneone el se at
Bri ght Source, or one of the consultants, that can
answer that question?

MR HARRI'S: Can you point to a portion
of their direct testinmony that you are now
qguestioning about? | think you've gone outside
the scope of their direct testinony.

M5. SMTH  Well, then I will wthdraw
t hat question, because the question |'m nost
interested in is what is the maxi mum nunber that
you woul d use per power tower to optim ze energy
out put .

MR, HARRIS: And again |I'd object to
bei ng outside the scope of direct testinony.

M5. SMTH | would say that this --

HEARI NG OFFI CER KRAMER: Overrul e the
obj ecti on.

M5. SMTH  Just to explain, | would
think this is entirely rel evant because there's

five power towers for Ivanpah 3, and it's only
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half, it's only, you know, twi ce the size of
I vanpah 1 and 2.

["mjust trying to understand how you
can figure the heliostats and the power towers.
It's not a trick question or anything. |'mjust
trying to understand.

MR HARRIS: It is a detailed
engi neeri ng question that -- but, go ahead, John.

MR CARRIER Let ne give you a little
background, doria. Oiginally the origina
design was |vanpah 1 and 2 had three power towers,
and Ivanpah 2 had five power towers. So,
originally there was three on 1 and 2, each one
had three.

And it was data response set 1D which
was the optimzation, we went through and
optim zed lvanpah 1 and 2, and changed it to try
to be nore efficient, to drop the other extraneous
towers and go with just one.

So the nunber of heliostats is really an
engi neeri ng nodel i ng question, which is a function
of , you know, the height of the tower, the
solarity, | nmean all sorts of factors. And the
ones obviously closer to the tower are nore

val uabl e than the ones farther out.
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So all that's a nodeling issue. And
that's why there's no easy answer. But that's
why, we didn't go back and optim ze |vanpah 3 at
that time, because it was just too conplicated
trying to do that that quickly. And so that's why
we just kept it with the original design of five
towers instead of trying to reduce it down to one,
two or three.

So if you go back to the real early ones
they all look like this, with like a series of
t hunbprints. And they have three towers instead
of one.

M5. SMTH  Just to be clear, so you
sai d that those heliostats closer to the power
towers are nore efficient than those further away?

MR CARRIER. That's correct.

MS. SMTH. Thank you. | have no other
guesti ons.

HEARI NG OFFI CER KRAMER M. Suba?

MR SUBA: Yes, sir.

CROSS- EXAM NATI ON
BY MR SUBA:
Q I'"d like to follow up, just to clarify

if it's possible to determine -- well, first, let
me make sure | understand that the -- | believe
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the applicant just stated that the output now, the
maxi mum out put for 1, 2 and 3 together is 440
megawat t s.

And in the testinony it adds up to 400
megawatts, 100 for 1, 100 for 2, 200 for block 3.
Is there a way to determ ne the anmpunt of
footprint at the outer edges of, you know, the
| ess efficient heliostats?

Do you know t he amount of negawatts per
area that's produced out in those outer areas?
Does that nake sense, that question? How nuch are
those extra -- the negawatts?

MR. HARRIS: Greg, can you restate the
guesti on?

MR. SUBA: Sure, okay.

MR HARRI'S: You lost me with the
i ntroduction --

M5. SMTH  Sorry, Jeff.

MR HARRIS: -- |I'msorry. That's okay.

MR. SUBA: The Ivanpah 3 has 20
negawatts, it's rated 20 negawatts over what
think is the original goal for the project. And
the outer rings of those heliostats are |ess
efficient than the inner rings.

How much of the 220 negawatts of |vanpah
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3 are coming fromthe outer rings of the field?
Is there a relationship there that we can quantify
on an aerial basis?

MR, STEWART: Again, Geg, that is a
det ai | ed engi neering nodel i ng question which this
panel really -- we don't have the specific answers
on negawatts per any specific small area, this
panel .

MR SUBA: |Is that howit's cal cul ated,

t hough? 1s there some -- closer in you're
produci ng nore negawatts than you are farther out?
MR STEWART: | don't think --

MR. SUBA: Per heliostat.

MR, STEWART: -- it's really that
simple. It's all integrated. The heliostats on
the north side are nore val uable than on the south
side. But, again, it's a detail ed engineering
analysis and it's integrated for the entire solar
field as to how you get to the total nunber of
megawat t s.

PRESI DI NG MEMBER BYRON: M. Suba, if
you go back and | ook at your physics book, --

MR. SUBA: Oh, boy, --

PRESI DI NG MEMBER BYRON: -- |ight

di ssi pates --
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MR, SUBA: -- that's a scary thought.

PRESI DI NG MEMBER BYRON: -- by the
square of the distance. So we know that, you
know, the further things are away the |ess
intensity there would be. But we accept the fact,
obviously, that there's a |lot of optimzation in
t he desi gn.

HEARI NG OFFI CER KRAMER: Al t hough here
the distance we're tal king about is the distance
fromthe sun, isn't it, ultimately?

M5. SMTH. No, fromthe mirrors.

HEARI NG OFFI CER KRAMER:  And t he
i ncremental distance, whether the mirrors are 400
neters or 1000 neters away fromthe power tower,
is dust conpared to that |onger distance.

MR, STEWART: Again, we're into the
detail ed testinmony. Yoel G lon, when he was here,
tal ked in excruciating detail about heliostat
desi gn and benefits of each and every heliostat.

| apol ogize to the team |'m not ready
to answer those kinds of questions.

HEARI NG OFFI CER KRAMER:  Ckay.

MR. SUBA: No, | never nmeant to put you
on the spot. [I'mjust trying to understand where

the -- it's now a 440 negawatt peak out put
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operation. |'mwondering where those 40 negawatts
are coming fromon the side, you know, as it's
laid out.

HEARI NG OFFI CER KRAMER: What did t hey
say earlier this norning. |If you could repeat the
expl anati on that gave an answer to M. Ratliff's
guestion, that would be hel pful.

MR, STEWART: The question was answered
earlier, it was the 400 negawatts that were
addressed in 2007 for a nominal figure. And as
engi neeri ng progressed, the engi neers becane nore
know edgeabl e as to what they could actual ly put
out. And the 440 represents a nore accurate
figure than the 400 nmegawatts.

HEARI NG OFFI CER KRAMER:  And is that
with any increase in the area of the heliostat
mrrors? O is it based on -- or the nunber of
mrrors?

MR, STEWART: You nean the project
footprint?

HEARI NG OFFI CER KRAMER. O is it just,
okay, project footprint?

MR. DE YOUNG No, there's no increase
in the project footprint since May 8th of 2008

that was in data response set 1D
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HEARI NG OFFI CER KRAMER. So is it fair
to say those are just refined calculations with
better information?

MR. DE YOUNG Yes.

HEARI NG OFFI CER KRAMER: Do you have any
nore questions, M. Suba?

MR SUBA: So with the refined
cal cul ati ons, does it -- I'mnot fanmliar so
you'll have to bear with nme, I"'msorry -- 1'm not
fam liar with how the power purchasing agreements
are set up and what kind of contracts you're under
to produce how much for which conpani es.

But now that you have a nore refined
val ue of 440 negawatts, is that the val ue of
out put that your contracts are based on?

MR HARRIS: |'mgoing to object.
There's no testinmony about power purchase
agreements before us.

MR SUBA: |I'm--

HEARI NG OFFI CER KRAMER: Wl |, on those
grounds | woul d overrul e the objection

MR. HARRI'S: Should | pick another
grounds?

(Laughter.)

HEARI NG OFFI CER KRAMER: |' m not goi ng
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to hel p you, though.

MR HARRIS: It's definitely not on
their direct testinony, how about that grounds?

MR, SUBA: Well, you know, is this a 400
megawatt output facility or 440 megawatt out put
facility?

MR HARRIS: It's a nominal 400 nmegawatt
facility. That has not changed. And the word
nom nal has everybody w apped around the axle.

MR. SUBA: Thank you.

HEARI NG OFFI CER KRAMER: But they are
expecting now to be able to produce 440 negawatts,
is that correct?

MR. DE YOUNG That's correct. The
intent is within the footprint to optimze, to get
as much power out of that footprint as possible.
And it's an ongoi ng exercise by the engineers.

HEARI NG OFFI CER KRAMER:  And has that
recogni tion that the output can be greater now
af fected your anal ysis of any of the possible
i npacts of the project?

MR DE YOUNG [|I'mnot -- could you
pl ease restate, |I'mnot sure | understand --

PRESI DI NG MEMBER BYRON: Does it affect

bi ol ogy? Does it affect cultural resources? Does
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the increased output affect any of the concl usions
that --

MR. DE YOUNG No, because again the
project footprint has not grown for the |last 18 or
20 months. So all of the analysis that went into
the current size of the project took into account
all of those environmental issue areas |ike
cultural, biology, et cetera.

HEARI NG OFFI CER KRAMER:  Now t he one
pl ace that it might have an effect was if the
transm ssion lines that are eventually built ran
out of capacity again. But is that the case?

MR. STEWART: The transm ssion project
that Edi son is pursuing through the California
Public Utilities Comm ssion is sized for nmuch nore
than just the Ivanpah project. It is -- it's
critical to our project, but it is not being built
just for our project.

HEARI NG OFFI CER KRAMER: So it has nore
capacity than the 440 nmegawatts?

MR, STEWART: Absolutely. It has,
believe it's 1400 negawatts is the base capacity
of the EITP. But you have to review Edi son's CPCN
to get that -- to verify that figure.

HEARI NG OFFI CER KRAMER  Ckay. Any
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i ntervenor who has not cross-exam ned yet wish to
ask any questions? That would include people on
t he phone. But Ms. Cunni ngham i ndi cates she
wi shes to. So, stand by on the tel ephone.

M5. CUNNI NGHAM  Laura Cunni ngham - -

HEARI NG OFFI CER KRAMER:  You need to
turn your mc on.

CROSS- EXAM NATI ON
BY M5. CUNNI NGHAM
Q Do you have a figure for the amount of
wat er that would be | ost or evaporated in acrefeet
per year from bl ondown or nakeup water fromthe
dry cool ed systenf

MR, STEWART: The bl owdown goes strai ght
to the treatnment system so it's not evaporating,
| guess. And the -- what was the --

ASSCCI ATE MEMBER BOYD: Are you saying
bl omdown to cl osed systenf

VR. STEWART:  Yes.

MR DE YOUNG W've said that the
project during operations will use approxi mately
100 acrefeet per year. And the vast mpjority of
that will be used for mrror wash.

ASSOCI ATE MEMBER BOYD: All mirror wash

water is |lost to evaporation?
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MR. DE YOUNG There's very very little.
In fact, John, do you recall the nunber -- very
little water that's used in the washing of the
mrrors. So it's either evaporation or a snall
amount dripping off the bottomof the mrror and
evapor at i ng.

But, again, dependent on the tine of
year that will -- the evaporation rates go up or
down.

HEARI NG OFFI CER KRAMER:  So sone of the
wat er coul d percolate into the soils.

ASSCCI ATE MEMBER BOYD: More |ike
hitting a hot frying pan, | think.

MR. DE YOUNG One of our data responses
| ooked at that issue and there was very very
little percolation of water.

HEARI NG OFFI CER KRAMER:  So t hen your
assunptions were that nost of it will evaporate?

MR. DE YOUNG Mbdst of it evaporates.

ASSCCI ATE MEMBER BOYD: None of it is
attributable to any form of dust suppression?

MR. DE YOUNG During construction, not
during operation.

HEARI NG OFFI CER KRAMER:  Any ot her

guestions? M. Belenky, you'll need to wait for

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85
recross. Anyone on the tel ephone wish to cross-
exam ne these witnesses?

DR. CONNOR: No questi ons.

HEARI NG OFFI CER KRAMER:  Ckay. Ms.

Bel enky, | hope it's a followp question relating
to sonething they said.

MS. BELENKY: No, actually, | just
wanted to clarify the procedure. Because these
wi t nesses coul dn't answer several questions, |
want to nake sure that the applicant has agreed
that they will try to bring M. Wol ard.

But on the question about the gas
boil ers and the cal cul ati on of 28 percent, |
beli eve there would be a different person, maybe,
who woul d have to answer that. And |'m just
wondering if | could get some clarity of whether
they could pl ease provide the person who coul d
hel p understand what that cal cul ati on was based
on.

MR. HARRI'S: Yeah, | think that's going
to require to call sonebody in Israel. And they
may need to be avail able by phone, or it may be
that they can point one of these witnesses to a
docurment that has that information in it.

MB. BELENKY: Thank you.
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HEARI NG OFFI CER KRAMER:  Ckay.

MR, DE YOUNG Just to point out if we
do bring someone in fromlsrael, due to the tine
constraints, it would be preferable to hit them as
early in the nmorning as possible. That's their
eveni ng.

HEARI NG OFFI CER KRAMER: O what about
our evening, how would that correlate with their
br eakf ast ?

kay, well, do we have any other parties
wi shing -- | gather we're done with this pane
unl ess sonebody says ot herwi se.

PRESI DI NG MEMBER BYRON: M. Kraner, |
have just a couple of quick questions. 1'd |ike
to make sure | understand a coupl e things.

HEARI NG OFFI CER KRAMER: Go ahead.

PRESI DI NG MEMBER BYRON:  Gent | enen, good
job. obviously there's a ot of questions here
about optim zation of this design. And M. Kraner
asked one of the key questions that | had, and
t hat was does the higher output increase -- the
hi gher output, the 10 percent capacity increase,

i npact some of the topic areas that we're
concer ned about, nanely biology and visual. And |

think I have nmy answer there.
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| was concerned, | liked the Iine of
qguesti oni ng about the ARRA funding. And | think
that may be hel pful to the Cormittee. However,
I"mjust wondering if, M. Harris, that testinony
m ght be confidential. WII the conpany be able
to disclose infornation about the ARRA funding
applications?

MR HARRI'S: M. Haubenstock and | were
tal ki ng about that during the questioning. And
think the answer is that soneone can explain the
Treasury Departnent's I TC program The ot her one,
t he USDCE | oan guarantee program | believe that
is confidential information. |It's negotiation for
t hose | oan guarantees with DOE. They're ongoing.
And as M. De Young said, those are being
conducted by the financial side of the conpany.

And | woul d be very surprised if that
i nformati on can be released to the public. But
having said that, I"'msure M. Wolard would | ove
to come testify and explain the inportance of both
those prograns to this project, and the inportance
of getting the project certified to all ow
construction to conmence in 2010.

PRESI DI NG MEMBER BYRON: O on the

phone.
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MR HARRIS: O on the phone, correct.
Yes.

PRESI DI NG MEMBER BYRON: The ot her
gquestion | had was with Ms. Belenky. | just want
to make sure | understood the Iine of questioning
about the standing water. |s that because there's
concern about attracting predators, or are you
keeping that a secret from us?

MS. BELENKY: No, |I'mnot keeping it a
secret. Yes, | think the question of standing
water on the site is an issue for any -- severa
bi ol ogi cal issues. Whether it would attract birds
or other animals in the area onto the site.

ASSCCI ATE MEMBER BOYD: That was easy to
-- | don't want to say infer -- to read in your
recently submitted materi al

PRESI DI NG MEMBER BYRON:  Ckay.

MR DE YOUNG |I'Il also note that we
recogni ze that, and that's the reason that the
ponds will not hold water. | think we've nade a
conmtrment to get any water that's in there out as
qui ckly as possible. No |longer than 24 hours will
wat er be in any one of those basins.

PRESI DI NG MEMBER BYRON:  Ckay.

ASSCCI ATE MEMBER BOYD: Wbul d you accept
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a condition to that effect?

MR, DE YOUNG Yes.

M5. SMTH. M. Kramer, going back to
the AARA (sic) funding and any grants or federal
noni es that the applicant nmay receive, | don't
think we're interested in any anmounts. It's nore
t he process, itself.

And given that this is coming out of the
federal FISC, | can't inmagine anything |ike that
woul d be confidential.

PRESI DI NG MEMBER BYRON:  Ceneral Fisc,
is that a person or a thing or what is that?

(Laughter.)

M5. SMTH. It's a |law school term You
know t he Treasury.

ASSCCI ATE MEMBER BOYD:  Qur noney.

MS. SMTH. This is taxpayer noney. So
| think we're interested in just the way the
process works and the timng. I'mnot interested
in any ampunts. Thank you.

PRESI DI NG MEMBER BYRON:  Okay, good.

MS. SMTH. Apparently | spoke just for
nysel f about that.

(Laughter.)

PRESI DI NG MEMBER BYRON: Ckay, M.
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Kramer, thank you. | think this panel obviously
shows the value of the infornmal panel process in
getting through our questions.

MR HARRIS: It's killing ne actually,
so.

(Laughter.)

HEARI NG OFFI CER KRAMER:  Two bi rds.

MR, HARRI S: Just ki ddi ng.

HEARI NG OFFI CER KRAMER:  Thank you. So,
we're going to keep this topic open to hear from
later on in our hearings this week, M. Wolard.
And al so perhaps a witness to answer sone
guesti ons about the capacity factor and how --
well, 1've forgotten the details of that, but how
that relates to the output of the project.

So now we'll nove on to the topic of
bi ol ogy.

M5. BELENKY: W have our w tness on --
we can just submt that testinony if there's no
objection and we don't need his live testinony.

But Curt Bradley, our witness, is on the
phone.

HEARI NG OFFI CER KRAMER:  Ckay, well, we
woul d be having the applicant going first, --

MS. BELENKY: And also, I'msorry, | had
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sone questions for staff on project description
that | mentioned.

HEARI NG OFFI CER KRAMER: Ch, |'m sorry,
that's right, you did say that. So let's reopen
project description for that purpose.

PRESI DI NG MEMBER BYRON: Thank you,
gent | erren.

HEARI NG OFFI CER KRAMER: M. Kessler,
you're here. M. Dover, is he here, as well? M.
Dover was another staff wi tness.

MR RATLIFF:. M. --

MR. KESSLER: M. Dover --

PRESI DI NG MEMBER BYRON:  You'll need to
use the m crophones, please.

MR RATLIFF: M. Dover is a BLM
consul tant and --

HEARI NG OFFI CER KRAMER: That's ri ght,
yeah. W' ve been over that ground. So M.
Kessler will be the staff's witness. Go ahead
wi th your questions.

MS. BELENKY: Thank you. | just have a
few questions and they relate to the project
description as stated in the FSA. And they do
relate to other issues we'll be dealing with |ater

in the week. | just wanted to nake sure at this
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stage that we are all on the sane page.
CROSS- EXAM NATI ON
BY MS. BELENKY:

Q The project description states that the
gas boilers, | guess they're called, gas boilers
are to be used no nore than four hours a day for
an average of one hour a day.

My cal culations, and I'mnot a math
expert, is that that would be 365 hours per year
per boiler, is that correct?

MR, KESSLER: That's our under st andi ng.

MS. BELENKY: Thank you. The conditions
regardi ng the use of the gas boilers state that
they could be used for a maxi num of 1460 hours per
year, which calculates to four hours per day, is
that correct?

MR, KESSLER  There's also, | believe, a
condition, air quality, forgive me for not know ng
the nunmber offhand, but it's one of the AQSC
preface nunbers, that linmts to 5 percent overall
in terns of the heat generated by the boilers
versus the solar system

So | believe M. Walters, our air
quality expert, will be able to clarify that

further for you, But | believe that 1000 hours is
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a condition related to the air district permt
requi renments under the FDOC, whereas staff has a
nore stringent condition with its recomended
conditions of certification

MS. BELENKY: Let ne just nake sure
understand. So you agree that the condition
there is one condition currently that would all ow
up to 1460 hours, is that correct? You agree
there is a condition --

MR. KESSLER: Yes.

MS. BELENKY: -- that states that? We
can go into nore detail when we tal k about air
quality.

But there is -- and there's another
condition that, as you say, says that the output
can be no nore than 5 percent from gas burners or
boi l ers.

There is no condition that specifically
limts the use of the boilers per day to one hour
average per day, is that correct?

MR, KESSLER  That's correct.

MS. BELENKY: Thank you. 1n considering
the project description and the site, you know, as
it isinthe site description, did you consider

t he amount of shadow fromthe surrounding
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nountains at this site at any point?

MR. KESSLER: W did not have any nore
i nformation than what was available within the --
if you're asking within the project description
We captured what was available within the
docurments. And we included that to the best of
our ability.

M5. BELENKY: So the staff did not
specifically look at the issue of either shadow ng
or cloud cover. If | understand you correctly,
you're saying that to the extent that those issues
m ght have been enbedded in the applicant's
expl anation, that's where they would be? You
didn't separately -- the staff didn't separately
go and | ook at issues of cloud cover or shadow ng
on the site, is that correct?

MR, KESSLER W did not characterize
the percent of tinme or cloud cover shadow ng
wi thin our project description

MS. BELENKY: Thank you. | think that's
all | had at this tine.

HEARI NG OFFI CER KRAMER: Let me ask you
one question. Shadowing, is that -- | want to
nmake sure | understand what you nean by that. |Is

t hat shadowi ng fromthe nearby hills, which
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reduces the time the sun is avail abl e?

MS. BELENKY: Yes, exactly.

HEARI NG OFFI CER KRAMER: (Ckay, so it's
not just another way of describing cloud cover?

M5. BELENKY: No. |It's not. And it's
just a way of discussing the fact that this
project is very very close to a very high
mountain. So as far as siting and the
appropriateness of the site, and | ater when we get
to alternatives, in conparing it to other sites,
this is a factor that was not explored, as far as
we can tell, either by the staff certainly, but in
t he docurments, in order to conpare this site to a
different site. So it is a factor of this
envi ronnental setting.

HEARI NG OFFI CER KRAMER:  Okay, thank
you.

MB. BELENKY: Thank you.

HEARI NG OFFI CER KRAMER: Do any ot her
parties have questions for the staff w tness?
Hearing none, then we will nove on fromthe topic
of project description, but will not close it,
again, so that we can hear from M. Wolard on
ARRA fundi ng i ssues and al so the witness about the

rel ati onship of the capacity factor to the anopunt
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of use that the boiler receives.

MR. HARRI'S: Do we want to nove
docunents at this point?

HEARI NG OFFI CER KRAMER: Certainly you
can.

MS. BELENKY: Before we nove on can |
just release ny witness then if no one has any
cross-exam nation for ny witness? Can we accept
Curt Bradley's testinony?

He's avail able on the phone now, and if
nobody has any cross-exam nation and we can j ust
accept the testinony into the record, then we can
move on.

MR HARRIS: | guess if we're going to
bring probably M. Yoel G lon back to tal k about
shadowi ng and other issues, |'d prefer not to
close out this witness, keep themavailable in
case that we have questions for themafter M.

G lon's testinony.

HEARI NG OFFI CER KRAMER:  Okay, but he
certainly can be disnissed for the nonment?

MR HARRI'S: Yeah, we --

HEARI NG OFFI CER KRAMER:  We will not
need himin the next couple hours.

MR HARRIS: M. De Young is fiercely
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tapping out an email to Israel right now, so
trying to figure out availability, so, yes.

M5. BELENKY: |'msure we can all work
toget her to have them both be on the sane,
probably both be on the phone, but that's fine.

So, we can dismiss Curt, and I'Il send
himan email. But | think he's listening, so.

MR, RATLIFF: That's your wi tness on
proj ect description, is it?

MS. BELENKY: Yes. Curt Bradley. Thank
you so much.

HEARI NG OFFI CER KRAMER  Ckay. M.
Harris, do you want to nove docunents?

MR. HARRI'S: Yes, soon as | can get back
to them

HEARI NG OFFI CER KRAMER:  And |' m wor ki ng
by nunbers.

MR. HARRI S: Ckay, let ne go back to
find the right nunbers. The docunents are
identified in section 1C of our prefiled
testinmony. And those are as foll ows:

Exhibit 1, -- I'Il do exhibit nunbers --
exhibit 1, exhibit 4, exhibit 5, exhibit 7,
exhibit 20, exhibit 21, exhibit --

HEARI NG OFFI CER KRAMER:  Ckay, sl ow
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down.

MR, HARRIS: Sorry.

HEARI NG OFFI CER KRAMER 7, 20 --

MR HARRIS: 7, 20, 21, 28, 29, 30 and
31.

HEARI NG OFFI CER KRAMER:  Any obj ecti ons
to receiving those docunents into evidence?
Seei ng and hearing none, they are adnitted.

Staff? Did you have any additiona
docunents to introduce?

MR, RATLIFF: On project description we
only had the staff FSA, | believe.

HEARI NG OFFI CER KRAMER: Ckay. That's
exhi bit 3007?

MR. RATLI FF:  Yes.

HEARI NG OFFI CER KRAMER:  Any obj ection
to admtting that? Seeing none, that's admtted.

Any other party wish to -- Ms. Bel enky?

MS. BELENKY: Yes, we wanted to admt
the revised testinony of Curtis Bradley. And
realize now he may al so be speaking later, but if
there's no objections 1'd like to admt it at this
time.

HEARI NG OFFI CER KRAMER: VWi ch nunber is

t hat ?
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MS. BELENKY: |'msorry, | didn't know
had to give each testinony a separate nunber. W
submitted it on a certain -- was the 20th. |

could give you a new nunber for it. Let ne

just --

HEARI NG OFFI CER KRAMER: Vel I, it may
have one already. | just need to find it.

MS. BELENKY: | don't think so. |
t hought when we admit -- sent in our testinony we

just called it testinony.

HEARI NG OFFI CER KRAMER:  But ny
secretary may have -- look to the exhibit 900
range.

MS. BELENKY: Yeah, well, we -- it, |
think, on the 20th or the 21st of Decenber.

HEARI NG OFFI CER KRAMER:  Wél |, you have
quite a few, so --

M5. BELENKY: Yeah. It's not in the
list that | provided with our nunmbers. | didn't
understand that | needed a separate nunber for
testinmony, as well.

HEARI NG OFFI CER KRAMER:  Ckay, well --

MS. BELENKY: So | could assign it a new
nunber .

HEARI NG OFFI CER KRAMER: Why don't we
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wait then, and during the break or later today we
can clarify that.

MS. BELENKY: Thank you.

HEARI NG OFFI CER KRAMER: Any ot her party
wi sh to introduce any docunents?

MR RATLIFF: M. Kraner, | don't know
where it goes, but staff did do -- well, we do
have sone exhibits that | think may -- | don't
know where they cone in exactly, but one that
probably shoul d go under project description is
exhi bit 304, which pertains to the transm ssion
upgr ades.

HEARI NG OFFI CER KRAMER  Ckay, any
obj ection to accepting exhibit 304? Seeing none,
that's accept ed.

MR RATLIFF: And we have exhibit 302
and 303, which don't pertain necessarily to
proj ect description issues, but I want to make
sure those don't get left out. 302 is response to
the applicant's FSA DIS coments. And --

HEARI NG OFFI CER KRAMER: Vel |, | think
at a mninumwe'll get those during the cleanup.

MR, RATLI FF: Okay.

HEARI NG OFFI CER KRAMER: They sound |i ke

they relate nore to other topics.
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kay, that closes out, for the nonent,
proj ect description

And we nove on to biological resources.
M. Harris, did you intend to have your biol ogica
resources experts testify one at a tine, or as a
panel ?

MR HARRIS: WII| we be doing two
panel s, three panels, how did you want to proceed?

HEARI NG OFFI CER KRAMER:  Tort oi ses
first; then botany; and then all the other issues
woul d be the streanbed alteration and then Ms.

Bel enky's, and perhaps others', questions about
t he sheep, yes.

MR HARRI'S: W prepared four w tnesses
and we're di scussing how we'd divide those up
G ve us a nonent, please.

We think we can handle it in two
separate panels. One panel on desert tortoise and
one panel with pretty nuch everything el se,
because it's all pretty closely related. So
that's the way we'd like to proceed if we could.

HEARI NG OFFI CER KRAMER: Ckay. So, go
ahead with your desert tortoise panel

MR HARRI S: Ckay.

HEARI NG OFFI CER KRAMER: And so fol ks
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are clear, this will not be -- this will be a
panel where we have direct exam nation and then
cross-exam nation, redirect and perhaps recross.
But it'll be -- | think it'll be somewhat nore
efficient than having each of the three or four
wi t nesses do that individually.

Now, at least, you'll be able to ask a
guestion of the panel when you're cross-exam ning
t hem

(Pause.)

MR HARRIS: | guess we're ready to
proceed. All of you have been previously sworn,
so thank you, we'll skip that step.

MR SPEAKER  Jeff, John was out of the
room actually, when we did that.

Wher eupon,

JOHN CLECKLER
was called as a witness herein, and after first
havi ng been duly sworn, was exam ned and testified
as follows:

THE REPORTER: Pl ease state and spel
your name for the record.

MR, CLECKLER: John C eckler, that's
J-0-h-n Cl-e-c-k-1-e-r.

MR HARRIS: Al right, | guess we're
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to answer our introductory questions on behal f of
the entire panel

Ckay, well, | guess we should, since the
panel 's not conpletely new, or some of it is new,

pl ease i ntroduce yourselves and spell your nanmes
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for M. Petty, the court reporter.

MR. COCHRAN: My name is Mark Cochran,
Ma-r-k CGo-c-h-r-a-n

DR. SPAULDING Yes, ny nane is W
Ceoffrey, Ge-o-f-f-r-e-y, Spaul ding,
S-p-a-u-1-d-i-n-g.

MR HARRI'S: O eckler.

MR SPEAKER: He did it.

MR HARRIS: That's the problemwith
havi ng experi enced w tnesses, they're making ne
| ook bad.

(Laughter.)

MR HARRIS: Al right, we've got
everybody's nanme spelled for the court reporter.

DI RECT EXAM NATI ON
BY MR HARRI S:
Q M. De Young, on behalf of the pane
what subject matter testinony are you here to

sponsor today?
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MR. DE YOUNG Biological resources
pertaining to desert tortoise issues.

MR. HARRI'S: And were the docunents
sponsored as part of your testinony previously
identified in the prefiled testinony?

MR. DE YOUNG Yes, they were.

MR, HARRI'S: And those, again, are in
section 1C of our prefiled testinony and 1C of our
rebuttal testinony.

Do you have any changes, corrections or
clarifications to that testinobny?

MR. DE YOUNG Yes, we do

MR. HARRI S: So what are those changes,
corrections or clarifications?

MR. DE YOUNG This woul d be our opening
testinmony, these are corrections to the opening
testimony. On pages nunbers 40 and 41, section 2,
summary of testinmony, subpart (a) regiona
overvi ew.

The applicant's testinony states, and
quote, "field surveys include a genera
reconnai ssance, UFSWS protocol |evel, desert
tortoi se surveys, western burrowi ng ow surveys,
and winter and spring bird surveys."

The correction is to take out the term
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"and wi nter and spring bird surveys." And to add
an "and" prior to western burrow ng ow .

MR. HARRI' S: Ckay. The next
clarification or correction?

MR. DE YOUNG It's applicant's response
to CEC Staff data request, data response set 2K
dat ed June 30, 2009, responses to data request 30
and 31, should be exhibit nunber 30.

MR HARRI'S: And the next one?

MR. DE YOUNG Letter to John Kessler
from applicant regardi ng applicant's biol ogica
resources mtigation dated August 7, 2009, was
shown as exhibit 57. It is correctly noted as
exhi bit 63.

MR. HARRI' S: And next, please?

MR. DE YOUNG And then footnote 2
redline strikeout.

MR. HARRI S: Ckay, thank you.

We' Il provide the parties with a copy of
t hose corrections and changes. But the one
substantive one was the first one identified there
where we had sonebody conducted sone bird surveys
that hadn't been surveyed, and so we're striking
t hat out.

So, with those corrections --
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HEARI NG OFFI CER KRAMER. M. Harri s,
woul d you like this to become an exhi bit then?

MR HARRIS: It is --

MR. DE YOUNG These corrections to
becone an exhibit?

HEARI NG OFFI CER KRAMER: It mi ght be the
best way to keep track of it.

MR HARRIS: If you prefer, yeah. W
have hard copies and we'll distribute those at the
end, so do you want to give it an exhibit nunber?

HEARI NG OFFI CER KRAMER:  Yeah, that'|
give it a place in the exhibit box.

(Pause.)

HEARI NG OFFI CER KRAMER: And | have the
next nunber bei ng exhibit 86.

(Pause.)

HEARI NG OFFI CER KRAMER: (Ckay, soO agai n,
this is exhibit 86.

MR HARRIS: Ckay. Wth those changes
and corrections now, do you -- were the docunents
prepared either by you or at your direction?

MR. DE YOUNG Yes, they were.

MR HARRIS: And are the facts stated
therein true to the best of your know edge?

MR, DE YOUNG  Yes.
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MR HARRI'S: Are the opinions stated
t herein your own?

MR. DE YOUNG On behal f of the panel
yes.

MR. HARRI'S: And do you adopt this as
the testinony for the proceedi ng?

MR. DE YOUNG Again, on behalf of the
panel , yes.

MR, HARRI'S: Thanks. W're going to
start, if we could, with you, M. De Young, on the
desert tortoise issues. Can you explain to the
panel what your position is with the conpany, the
applicant's parent conpany, Bright Source?

MR DE YOUNG |'mVice President for
Envi ronnental Safety and Health w th Bright Source
Ener gy.

MR HARRIS: And in that capacity are
you responsible for all aspects of the project's
conpliance with |aws, ordinances, regul ations and
st andar ds?

MR. DE YOUNG Yes, | amresponsible for
the licensing of this project, as well as
conpliance with ES&H i ssues during construction
and ultimately operation of the project.

MR. HARRIS: M. De Young, have you been

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108
i nvol ved in discussions with the Conmi ssion Staff
of what the CDFG California Departnent of Fish
and Game, on desert tortoise mtigation issues?

MR. DE YOUNG Yes, | have. |'ve acted
as the lead in negotiating mtigation for the
project. And been in regular contact with agency
staff. And have personal know edge of those
di scussi ons.

MR HARRIS: So, in terns of the factua
i ssues here, how many desert tortoise were found
onsite during your protocol |evel surveys?

MR. DE YOUNG During the protocol |eve
surveys 25 desert tortoise were found on the 462-
acre site during protocol |evel surveys that were
conducted in 2007 and 2008.

MR, HARRI'S: And do you plan to relocate
t hose desert tortoise before you begin
construction?

MR. DE YOUNG Yes, we'll relocate the
desert tortoise to the north and to the west of
the project site. [I'll note that the Service's,
USFWS, site specific recomendations for the
| vanpah project called for a maxi mum density of 39
desert tortoise per square kilometer. And we

have, again, as | said, 25 desert tortoise. So we

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

109
think that we have plenty of good habitat for
rel ocation.

MR HARRI'S: And that relocation wll
take place consistent with the requirenents for
desert tortoise relocation as set forth by the
U S. Fish and WIldlife Service, is that correct?

MR, DE YOUNG Yes, we will conmply with
all requirements of the Service's biologica
opi nion when it's issued, as well as any other
condi tions of certification contained in the
Conmi ssi on deci si on

MR HARRI'S: We tal ked about starting
construction in 2010 being an inportant issue for
the conpany. Can you briefly describe the process
for building the desert tortoise fence and
clearing the sites before construction can
commence?

MR. DE YOUNG Certainly. This will be
done on a phased approach. Generally what will
happen is we'll have a team of biol ogists,
bi ol ogi cal nonitors, at the site. W'Ill clear the
roadway going into the site. And then begin
cl earance, not inpacting the tortoise, but
insuring that there are no tortoise in the area of

fences to be constructed.
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It's anticipated that we'll start up in
the construction logistics area, building desert
tortoi se fence. Then nove down to site one, then
site two and site three.

So, again, there'll be a team of
bi ol ogi cal nmonitors insuring that we're not having
any inpact on the tortoise during the construction
of those fences.

After all the areas have been fenced
off, we will do transects of the site and relocate
any tortoise that are discovered.

MR, HARRI'S: You nentioned you' ve been
i nvol ved in discussions with CDFG on desert
tortoise issues. Can you briefly just describe
how | ong you' ve been involved in trying to reach
sone consensus on these issues?

MR DE YOUNG Yes. It's been well over
a year. |'ve participated in nultiple nmeetings
and di scussions that are too nunerous to detai
her e.

| can say that we've been | ooking for a
way to reach a consensus, to get to, yes, with
CDFG on mitigation for this species. And again,
I"'mreferring to desert tortoise.

MR. HARRI' S: Before detailing that

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111
conprom se, you said BrightSource offered a
conprom se on desert tortoise mtigation on August
7, 2009. | want to understand what your
i npressions are fromwhether BLMis satisfied
first. Let's focus on BLM if you would. Is BLM
satisfied with the desert tortoise mtigation for
t he project?

MR. DE YOUNG Yes, | believe BLMis
sati sfied, although that ultimately will cone out
in the record of decision. BLMhas an established
in-lieu fee programon federal Endangered Species
Acts, the issues, the lawis clear. W have

certain mitigation obligations --

MS. BELENKY: |'msorry, --
MR, DE YOUNG -- under the ESA --
MS. BELENKY: -- | don't want to

interrupt with too many procedural, but | believe
this is hearsay, to ask himwhat BLMthinks. So
I"'ma little concerned about, maybe you coul d just
rephrase it so that it's nore clear that he's not
speaking for BLM  Thank you.

MR, HARRI'S: Based on your discussions
with BLM what is your inpression?

MR. DE YOUNG Based on ny discussions

with BLM my inpression is that we will be using
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their existing in-lieu fee program where they set
forth a requirenent that every acre that's
di sturbed be conpensated in a ratio of one-to-one.
And that's an in-lieu fee program So it's a
paynment made to BLM based on final acreage of the
project, a dollar fee per final acreage.

MR HARRIS: W hear a |lot of mtigation
rati os, and you know, one-to-one, three-to-one.
What's your understandi ng of how BLM det erni nes
the mtigation ratios for the |vanpah project
site?

MR. DE YOUNG It's ny understanding
that in the final EIS for the Ivanpah Vall ey, that
woul d be referred to as the northern and eastern
Moj ave Desert Managenent Plan, or NEMO that the
BLM desi gnated the |vanpah site as the | owest
habi t at managenent category. That woul d be
category three.

Wth that, I1'Il note that it's true that
t he Ivanpah Vall ey does contain some high-quality
desert tortoise habitat. However, it is inportant
to distinguish between one, the general statenent
that the entire -- referring to the entire |vanpah
Val | ey; and two, specific statenents in the NEMO

regardi ng the lvanpah site, itself, for areas like
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the Ivanpah project site that are outside of areas
of critical environnental concern, and outside
critical habitat for endangered speci es.

The BLM s final EIS for the NEMO cal | s
for a one-to-one nitigation ratio. And, again,
what that nmeans, the NEMO call ed for every acre of
the site that's disturbed a conpensation of a
dol I ar amount, one-to-one. One acre of
di sturbance per one acre of conpensation

The NEMO final EIS al so states that
funds coll ected for project proponents shall be
directed to habitat enhancenent, rehabilitation or
acquisition in the NEMO

Wuld Iike to note that our project is
out side the Ivanpah Desert WIdlife Managenent
Area, or DAWA. It's not in an area of critica
environnental concern. And it is, with conplete
certainty, located on lands that the final EIS for
t he NEMO desi gnated as | ands where one-to-one
mtigation ratio applies.

MR HARRI'S: And that one-to-one
mtigation ratio is quoted in your direct
testinmony, is that correct?

MR. DE YOUNG That's correct.

MR. HARRI'S: In your estimtion does
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Fish and Gane agree with the NEMJ s fina
determ nati on on the one-to-one mtigation ratio?

MR. DE YOUNG Based on a nunber of
di scussions with staff fromFish and Gane, |
beli eve that they disagree with the
recomendations in the NEMO. Specifically I
understand that CDFG wanted at |east a ratio of
t hree-to-one, rather than the one-to-one
determ nation that came out in the final EIS.

MR HARRIS: So there's a bit of a
hi story here between the agencies. CDFG wanted
t hose federally managed | ands to require a three-
to-one mitigation ratio. The NEMO says one-to-one
for this particular site, is that correct?

MR. DE YOUNG That is correct.

MR, HARRI'S: I n your opinion does that
hi story have a bearing on the agency's
recomendations in this particul ar proceedi ng?

MR DE YOUNG In ny opinion it does. |
think the history is very significant for the
Conmi ssioners to understand. It's ny feeling that
CDFG is trying to reopen the final NEMOw th this
proceedi ng t oday.

MR, HARRI'S: Upon what information or

experi ence do you base that insight?
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MR. DE YOUNG Again, the nunerous
neetings, personal comrunications wth
representatives of CDFG W' ve had conversations
with M. Hunting and M. Flint. And on several of
t hose occasi ons when | raised the NEMO final EI'S
determ nation of a one-to-one mtigation ratio for
the project site, | was told that we at CDFG do
not agree with BLMs final EI'S for the NEMO

Il will note that we tried on numerous
occasions to argue the logic that this is federal
land; that BLMis the federal |and nanager; that
there has never been a state role in these federal
| ands.

And nost inmportantly, pointed out that
the final EI'S, by the federal |and nanager, the
BLM found that the one-to-one nmitigation ratio
was the site-specific answer to the question of
proper mitigation of the site.

On each occasion that we had those
di scussions | was told that CDFG di sagreed with
the results of the final EIS for the NEMO  And
point out that it was clear to ne that CDFG
again, did not agree with the final mtigation
rati os and was attenpting to reopen the final EI'S

on the NEMO. And that that is turning out to be a
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quite significant obstacle to pernmitting this
project, as well as other solar projects, |I'm
assum ng, in the state.

MR HARRIS: So the project's entirely
on federal |ands, and you've got the final EIS
setting out the mtigation ratio. Wy do you
bel i eve CDFG continues to ask for nore?

MR. DE YOUNG CDFG clainms that the
Cal i forni a Endangered Species Act, or CESA,
C-E-S-A requires nmore. Specifically CDFG pointed
to the CESA use of the term and | quote, "ful
mtigation." CDFG argued that CESA full mtigation
requi res somet hi ng nore.

MR, HARRI'S: So, based largely on the
NEMA filing, does the company believe that the
one-to-one mtigation ratio was the right ratio
for this site, is that correct?

MR. DE YOUNG That is correct.

MR HARRIS: And so if you felt one-to-
one was the right ratio for the project, you know,
| ocated entirely on federally managed BLM | ands,
why did you offer nore than one-to-one?

MR DE YOUNG It's sinple. W had
attenpted to reach a conpromise with the agency to

nove the project forward. To nove the project
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forward in a tinmely manner, given the constraints
that we have with funding and | oan guarant ees.

MR. HARRIS: So, let's be specific then.
What exactly did you offer in ternms of conprom se?

MR. DE YOUNG We offered a conprom se
conpr ehensi ve settl enent agreenent on August 7,
2009. And that is nmenorialized as exhibit 63.

And | ask that M. Carrier pass that out now.

MR, HARRI'S: Ckay, so we have copi es of
this proposal. |It's previously been identified as
exhibit 63. It was docketed with the Conm ssion
on August 7th.

I just felt it would be easier to walk
t hrough this conprom se agreenent with copies in
front of the parties. So we're going to provide
copies of exhibit 63 to the Comm ssioners and al
the parties.

HEARI NG OFFI CER KRAMER:  This is
certainly hel pful to get copies of the key

docunents rather than try to find themin my box

of stuff.

(Pause.)

MR HARRIS: Al right, we'll go ahead
and proceed then. Handed out exhibit 63. |I'm

going to recommend that we focus on a single page
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in that docurment, which is sort of a summary page;
and that is table 2 on page 4.

And table 2 on page 4 is entitled, the
| vanpah Sol ar Project, applicant's conprehensive
settl enent proposal.

So, M. De Young, can we use table 2 as
a sort of guide to wal k us through the devel opnent
of your thinking here, and al so the devel opment of
this conprom se proposal.

MR. DE YOUNG Yes. The foundation for
our conprehensive settlenment proposal is
conpliance with the final EIS for the NEMO. [|'d
like to refer to the one cell under federal
nmtigation on table 2.

VWhat we' ve depicted there, again, is a
BLM mtigation fee tines the acreage, plugging in
the final nunmber that BLM agrees to or arrives at
for conpensation. And we end up with a one-to-one
mtigation from BLM

MR. HARRI S: Ckay, so that first, |
guess we call it unshaded cell there is sinply an
attenpt to nmenorialize your understanding of what
BLM requires for desert tortoise mtigation on
federal lands, is that correct?

MR DE YOUNG That's correct.
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MR, RATLIFF: Conmi ssioners, if | nmay,
I'"d like to nake a point of order at this tine
that | believe that the testinony we are hearing
is sinply irrelevant to the issues that we have
bef ore us.

O it may be relevant, but the issue may
be one that is nore one of |aw than one of fact,
to the extent that it is relevant.

The letter in question is sinply no nore
than a bunch of |egal conclusions that M. Harris
has drawn concerning the application of the
Endanger ed Species Act federally, and the state
Endangered Species Act. And his believe that they
require the sane thing and that shoul d be enforced
in the same nmanner.

We di sagree with that, obviously. But |
don't think that's really going to be a very
purposeful thing for this panel to testify about.

The proposal as to why Fish and Gane or
if there's any question as to why Fish and Ganme
di sagrees about what is appropriate for ful
mtigation under the California Endangered Species
Act, | think that that m ght be addressed to Fish
and Gane, itself, whose representative wll

testify later.
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But | don't think it's particularly
fruitful to talk about some, you know, proposed
deal that was proposed to Fish and Gane and how
that actually -- | don't think there is any
rel evance here to the issue of what is the inpact
that we're dealing with and what is appropriate
mtigation.

HEARI NG OFFI CER KRAMER: M. Harris, if
you'd like to respond?

MR. HARRI'S: This goes directly to the
heart of this entire case. And what we're
presenting is prefiled testinony that sets forth
the applicant's proposal to get this project
t hrough and have it approved.

| styled it as a settlenment agreement in
t he hopes of being able to reach settlenment with
sone of the parties.

But pl ease understand that the table
that we're wal ki ng through represents the
conpany' s thinking on desert tortoise issues and
the appropriate levels of mtigation

There seens to be general agreenent that
three-to-one is a nunber that | think all parties
are agreeing to. But | need to walk the Commttee

t hrough the I ogic of how we got to this point.
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And it's essential to figuring out, you know, how
much nmitigation is required.

| think there are very few factua
i ssues about desert tortoise in terns of whether
they can be relocated. |'msure sone of the
intervenors will disagree and have their thoughts
on those issues.

But we have a witness here who is
willing to testify to the truth of the matter
asserted here. W have a witness fromthe conpany
who has set together a proposal. It's the
conpany's proposal for settling those issues. So
it has to be at the very heart of this proceeding.

HEARI NG OFFI CER KRAMER  But are we
tal ki ng about facts or just argunent?

MR, HARRI'S: W are tal king about facts.
We are tal king about the facts of the desert
tortoise nmitigation. W are talking about how
CDFG has reached their, | guess, recomendati ons.
And how the staff has reached their
recomrendat i ons.

We're tal king about bio-17, and we're
tal ki ng about the applicant's proposed changes to
bi 0-17, which are prefiled. And those changes to

bi0-17 is part of our prefiled testinony set forth
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this very conprom se we're wal ki ng t hrough now.

And | really think it's inportant for
the Conmittee to understand the evolution of the
mtigation proposal. Because there has been
certai n aspersions cast suggesting sinply that we
haven't worked with people; that we haven't tried
to resolve these issues; that we haven't tried to
reach sone conprom se.

And those are factual questions. They
are not |egal questions.

HEARI NG OFFI CER KRAMER: |' m not sure of
t he rel evance of your effort to conprom se.
Utimately the Committee's going to decide what
the inmpacts are and what appropriate mtigation
is.

M. Ratliff, did you wish to say
anyt hi ng el se?

MR, RATLIFF: Well, Conmm ssioners, we
have, | think, a very august panel of biologists
here who came presumably to tal k about the
rel ocation plan and the inmpacts on desert
tortoi se.

And |'m quite anxious to hear that
testimony. | didn't really expect to be hearing

about some deal that was proposed by the
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Depart nent of Fish and Gane or to be discussing
the I egal conclusions that applicant's counsel may
have about the equival ence of the Endangered
Speci es Acts, state and federal. And whether one
applies or prevents the application of the other

If those are the issues here, | suggest
that they be acconplished through briefing rather
than through this testinmony. | would like to get
on with the actual biological testinony.

MR HARRIS: If there are legal issues
that are put on the table, those are subject to
objection. And | haven't heard any of those yet.

The factual questions that M. Ratliff
and others may want to entertain, our biologists
will be available to answer those questions.

We're going to stay as long as it need to get it.

But we have the burden of proof. W' ve
been asked to go first. And we ought to be
all owed to put on our case consistent with the
Conmi ssion's practi ces.

MR, RATLIFF: You know, | raised a point
of order, not an evidentiary objection. And the
poi nt of order is that we're discussing sonething
that is really not relevant to the issue of

bi ol ogi cal inmpacts and the mitigation which is
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appropri ate.

I think we're tal ki ng about sone
proposed deal that the applicant made to Fish and
Gane, which apparently was rejected. And which
if it was, in fact, offered in settlement, | don't
understand why if Fish and Gane was represented by
counsel, why they wouldn't have insisted that it
be kept confidential, as the applicant woul d
typically insist in their dealings on such

MR HARRIS: | find the point of order
interesting, given that we're going to hear from
M. Flint and CDFG | ater today, as staff's
i nsi stence, without any prefiled testinmny. |
think that latitude was granted. The latitude
here is simlar

HEARI NG OFFI CER KRAMER: Vel |, M.
Ratliff, | have to treat your point of order as
somewhat akin to an objection. And |'m hearing
what you're saying. | think a desire to conduct
this hearing efficiently, and you see this as not
terribly productive information.

VWhere we are is that this does appear to
be mostly by way of background. And so we wll
allow the applicant a little bit of latitude to

present it, but very swiftly. Because we're nore
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interested in hearing from California Departnent
of Fish and Gane about what they feel is
appropriate mtigation rather. And we don't fee
that the settlenment negotiations are going to be
the best evidence of that.

But, M. Harris, with the adnonition to
speed through this, go ahead.

MR. HARRI S: Thank you.

HEARI NG OFFI CER KRAMER:  And t hen think
about a good tine to break for |unch

MR, HARRI'S: Thank you.

PRESI DI NG MEMBER BYRON: Excuse nme, M.
Harris. W' ve already thought about that, M.
Kramer. Noon would be the preferred tine. W
have noon neetings we need to make.

HEARI NG OFFI CER KRAMER: Wl |, there you
go. So hearing that, M. Harris, would you rather
wait until we restart to continue or --

MR. HARRI'S: Yeah, it might help us
further focus this. You know, as | said, the
applicant has the burden and this is the way the
appl i cant has chosen to put on the case.

It may not be the way the staff would
put the case on if they were in our shoes. But it

is our application, and that's what we're going to
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try to do. And over the break we'll try to
shorten this considerably.

But, we think those facts are inportant
to the Conmittee's consideration of these issues.

HEARI NG OFFI CER KRAMER:  Al'l right,
then, we will break for lunch, and ask everyone to
be back here at 1:00.

| f sonebody el se has Power Poi nt
presentations or sonething else that's going to go
up on the computer projection this afternoon, and
you' ve not | oaded those onto the conputer that's
attached to the projector yet, let's try to do
that during the |lunch break.

Also -- we can go off the record.

(Whereupon, at 11:56 a.m, the hearing

was adjourned, to reconvene at 1:00

p.m, this sane day.)

--00o0- -
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AFTERNOCON SESSI ON
1:06 p.m
HEARI NG OFFI CER KRAMER. On the record.
We' Il continue the testinony of the applicant's
bi ol ogi cal resources panel on the topic of desert
tortoises. Yes, go ahead.
MR HARRI'S: Sorry, M. Kessler and
were tal king about borrowi ng pens, so it seened
funny to us.
| guess the panel is back. Heard the
direction during the break and so M. De Young and
I worked over the lunch hour to greatly streamine
this discussion. | think you'll be pleased with
that. And then we'll nake these fine biologists
and ot her fol ks avail able for cross-exam nati on.
DI RECT EXAM NATION - resuned
BY MR HARRI S:

Q So, M. De Young, we were talking about,
you know, mitigation ratios and how you ended up
at three-to-one as a proposal. But three-to-one
at what rates is kind of the issue that | think we
still need to kind of flesh out for the Conmittee.

So, can you talk a little bit about what
you're looking for with the three-to-one ratio

i ssue?
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MR. DE YOUNG Sure. W thought to
bring parity and certainty to this issue of the
cost of mitigation at the three-to-one ought to be
based on BLM s docunent numbers. So that we'd, on
a doll ar-per-acre basis, whatever is given BLM on
a one-to-one ratio would be provided to the state
at a two-to-one ratio.

| do understand that in the DRECP the
state is noving -- CDOFGis noving towards a in-
lieu fee program W happen to be sonmewhat ahead
of that curve.

"Il also note that unlike our proposa
was to do an in-lieu fee at the sane rate, as |
nentioned, what staff is asking for is acquisition
of land, up to 8000 acres of land. And at an
estimated cost of 25 million

So, on the one hand we have BLM

conpensation at one-to-one at 3.5 mllion, 3.7
mllion. The nunber is still not finalized. And
the state requirenent of 25 million

MR HARRI'S: So there's been that
i nsi stence on acquisition. And what was the
nunber, agai n, how many acres approxi matel y?

MR. DE YOUNG Eight thousand acres of

| and.
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MR HARRI'S: Ckay, to be acquired. WII
these properties -- well, actually the project
site on federal land here, will that be lost in
perpetuity?

MR DE YOUNG No, in fact it will not
be lost in perpetuity. Under federal |aw we have
a requirenent to not only close the site, neaning
renoving all structures that are on the site, we
al so have an obligation to bond additional funds
for restoration and rehabilitation of the site
post -cl osure.

MR, HARRI'S: So what do you need, then
to be able to build the site?

MR. DE YOUNG Quite sinply, and this
has been our nessage all along, we need certainty.
We al so need parity that the state requirenents
and federal requirements ought to have sone
rel ati onship to each other.

We need to know exactly what our
mtigation obligations will be. As | said, we
sinmply can't have open-ended mtigation
requi renents and expect to finance this project.

MR, HARRI S: W kind of stumbled through
this by looking at the settlenent agreenent, and

then we came back to bio-17, sort of inplenmenting
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that settlenent agreenent.

So, is the certainty you're | ooking for,
is that reflected in your proposed bio-17?

MR. DE YOUNG Yes, it is.

MR HARRIS: At this point I'mgoing to
nmake t he panel avail able for cross-exam nation
We do have sone fine desert tortoise experts
avai |l abl e.

But in the applicant's view those issues
are pretty straightforward fromthe scientific
perspective, and that's part of the reason we
wanted to spend the tinme tal king about these
mtigation ratio issues and the parity issues.

So, I'll make the panel available for
Cross- examni nati on.

HEARI NG OFFI CER KRAMER: St aff, any
guesti ons?

MR. RATLIFF: Yes, and ny intent is to
address these questions to the biologists on the
panel. And I'mnot sure to which w tness |
address them but | address them | guess,
principally to M. Ceckler, as | understand that
he's the author of the testinony regarding the
desert tortoise issues and mtigation

requi renents.
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MR, HARRI'S: Actually, point of
clarification on that. You want to expl ain,
various nenmbers of the panel, your roles? And
actually, Dick, if you don't mnd | haven't had
t hese guys give their qualifications. Do you mnd
if 1 o--

MR, RATLI FF:  No.

MR HARRIS: -- as part of that, if we
just have each of the panelists kind of give their
qualifications? And that'll help clarify who the
qguestions --

CROSS- EXAM NATI ON

BY MR, RATLI FF:

Q Yes, --
MR CARRIER. |'Il start. |'mJohn
Carrier; I'"'mthe Project Manager for this project.

So | provide the general overview and oversi ght
and review and direction. |'mnot a biologist; |
just have the overall view

MR. COCHRAN: Mark Cochran. | ama
bi ol ogist, so | don't need to give ny r,sum here
or anything. Just basically nmy role on the
proj ect has been assisting in the preparation of
t he biol ogi cal assessment; the transl ocation-

rel ocation plan; senior review. Also senior
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review with the raven managenent pl an

And just sort of -- |'ve worked with BLM
and the Fish and Wldlife Service in the past.
|'ve been a resource on senior review and the
work, 1'd basically say.

MR. CARRIER: Let ne nmake one point of

clarification, too, before we go on to John
Cleckler. The actual AFC section was witten by,
I think it was Robert Hernandez, who is no | onger
-- Ray Ronero, Ray Romero, who is no longer wth
t he conpany. And so none of the biologists here
actually wote that, but they've been witing and
i nvol ved in the subsequent plans, and involved in
the project since that tine. Revisions.

MR. CLECKLER: John d eckl er, biol ogi st
CH2MHI LL. And as John stated, like Mark, | cane
in after the AFC was prepared. | worked on sone
of the response to data requests and drafted the
bi ol ogi cal assessments, along with BLM And al so
wor ked on the translocation plan and the raven
managenent pl an.

DR. SPAULDING |I'm Geoff Spaulding; |I'm
a Senior Scientist with CH2ZVMHILL. One of the hats
| wear is as an arid |ands ecol ogist, | have 35

years of experience in the Mjave Desert of
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California and Nevada

| started working in the Cark Muntain
Range -- on the Cark Muwuntain Range in the md
'"70s. And |'ve been working intermttently in the
area since then.

I"'ma former research professor of
botany at the University of Washi ngton.

HEARI NG OFFI CER KRAMER: Do you recal
M. Ratliff's question?

MR. CARRIER So, if you want to just
ask your question we can kind of direct it anpng
each ot her, depending on who's best probably
qualified to respond. WII that work for you?

MR, RATLIFF: Certainly, although
woul d I'ike to ask each of the biologists, starting
with M. Spaulding, could you tell us what
experi ence you' ve had doing work that's related to
desert tortoise issues?

DR SPAULDING Yes. Both in research
for my masters and in research for ny PhD, which
received in 1981, ny research was directed at arid
| ands ecosystens. And anong ot her things, one of
the focuses of my studies has since then been on
carrying capacity and how pl ant species diversity,

or species richness and inplied productivity
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relates to carrying capacity.

MR, RATLIFF: Could you -- Cleckler, |
believe it is, could you also tell us?

MR, CLECKLER: Yes, early on in ny
career | was primarily a desert tortoise
biologist. And I've worked on a nunber of
proj ects doing clearance surveys and that sort of
t hi ng.

Actually my first big job was working on
the Kern River gas pipeline that goes adjacent to
the site.

And since then the | ast few years have
been nore of working nore in the regul atory side
of things.

MR, RATLIFF: Yes. |In what recovery
areas have you worked in in the Mjave for the
desert tortoise?

MR, CLECKLER: |'ve worked throughout
the western Mdjave. Have a fair amount of
experience in Fort Irwin area. And |I've worked on
the Kern River gas pipeline all the way from Utah
to Barstow. And the sanme thing with the Los
Angel es Departnent of Water and Power -- was it
t he Boul der transm ssion |ine?

MR, SPEAKER: Mead- Adel ant 0?
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MR, CLECKLER Yes, Mead-Adel anto, which
followed a simlar route through Las Vegas to
Barstow. And |'ve done sone other work in Nevada
This is going back 16 years or so. |'ve worked

t hr oughout Ut ah, Nevada and California on the

tortoi se.

MR RATLIFF: And, M. Hoffman, could
ask you -- it is M. Hoffman, isn't it?

MR. COCHRAN: Cochran, G o-c-h-r-a-n

MR, RATLIFF: Cochran, |'msorry.

MR, COCHRAN: Yeah, | don't want to take
too much tine. | noved to -- ny famly noved to

Las Vegas in 1965. And that's ny first informa
encounter with the desert tortoise, hiking and,
you know, running around there.
My first formal -- and on genera
bi ol ogi cal surveys, you know, up until the, you
know, |ate '80s, just making note of tortoises.
Started in 1988, | was working for -- in
the late '80s | was working for the Bureau of Land
Managenent, doing an inventory of their |ands out
in the Kingman district of Arizona and the Lake
Havasu district. And that was ny first serious --
doi ng those surveys for the BLM and being trained

by the BLM and hel p assisting in the
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categorization. Was ny first formal, you know,
entry into the tortoise world.

After that | worked for Ecol ogica
Services of the U.S. Fish and WIldlife Service.
Al of this was happening at around the tine of
the listing, so it was a real interesting
experi ence being, you know, with the Bureau of
Land Management, which at the time was, you know,
being criticized for their managenment of the
tortoi ses, which was, you know, part of the
listing process.

Worked with the Fish and Wldlife
Service, you know, preparing biol ogica
assessnents. | was in the Phoenix office,
ecol ogi cal services, and kind of viewed as a
tortoi se expert.

At that time, of course, both the Mjave
and Sonora popul ati on were under consideration for
listing. So | went back out where |'d done ny
bi ghorn research, | was in the Copa (phonetic)
Nati onal WIldlife Refuge, and assisted the Fish
and Wldlife Service in doing their inventories of
their I and.

| mean they found, while they were

criticizing the BLM for being deficient in doing

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

137
i nventories and categorizing their habitat, turned
out the Fish and Wldlife Service was a little
remss in that regard, as well

After that | went back into private
consulting. And it was just an excellent time to
be a tortoise expert. There were just any nunber
of linear projects, transm ssion |lines criss-
crossing the Myjave Desert that were com ng back
of f the shelf and being permitted. And they had
everything they needed except for conpliance with
t he Endangered Species Act, you know, relative to
the listing of the tortoise.

During that time period | net M.

Cl eckl er and worked on the Kern River gas pipeline
project. | have literally wal ked everywhere from
where that line enters tortoise habitat in Utah to
Barstow. And |'ve wal ked it several tines,

gat hering informati on for the biol ogica
assessment. And then, you know, preconstruction
surveys.

During the construction | led a crew
team worki ng for the Departnent of Defense in the
Chocol ate Mountain Aerial Gunnery Range, as part
of an EIS on the training range conplex EI' S

changes to their training.
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You know, led a -- and | could go on and
on. Anyway, | spent a lot of tinme in both the
Sonoran and Mj ave Desert, both wal ki ng, | ooking
for tortoise sign, recording it, docunenting
habitat. And then witing up biol ogica
assessnments for either the mlitary or the Bureau
of Land Managerent.

MR. COCHRAN: |s that sufficient or --

MR, RATLIFF: Entirely, yes. Thank you.

MR, COCHRAN: COkay.

MR RATLIFF: | believe the desert
tortoise was listed federally as an endangered
species in 1989, is that correct?

MR. COCHRAN: That sounds right, about
that tinme.

MR. RATLIFF: And very shortly
thereafter as a state-listed species threatened,
as well, is that correct?

MR, COCHRAN: That sounds correct, yes.

MR. RATLIFF: And recovery plans, as |
understand it, were devel oped shortly thereafter
for this species?

MR, COCHRAN: 1994 | think is when the
final came out, yes.

MR. RATLIFF: Al right. And, by the
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way, just to step back --

(Tel ephone interruption.)

HEARI NG OFFI CER KRAMER: Hol d on a
second. Sonebody on the tel ephone has got sone
background noise in their process, or they're
hol di ng a phone and nmoving it around.

If you could try muting yourself, |
think the command is star-6. Then you press the
sanme keys to un-nmute yourself later. W would
appreciate it. W're getting some of your noise
in the room here.

Go ahead.

MR, RATLIFF: Okay. You spoke earlier,
| think, perhaps M. Carrier did, |I'mnot sure,
that the original author for the AFC is no | onger
with CH2MHI LL- -

MR. COCHRAN: That's correct.

MR RATLIFF: -- or with this --

MR, COCHRAN: That gentl eman's nanme was
Ray Romero, another team menmber on the Kern River
project. Yeah, he's no | onger with the conpany.

MR, RATLIFF: Wo is actually sponsoring
t hat docunent into evidence, then? |If | could get
the identification of that?

MR. COCHRAN: We're all sponsoring the
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document in terns of --

MR, RATLIFF: You're all --

MR. COCHRAN: -- the evidence, yeah

MR, RATLIFF: -- you all are. Ckay.

Just wanted to get clarity on that.

And, again, |'ve got wonderful expertise
here and | don't know who to address the question
to, but the question that | would like to ask you
is a very general one, but an inportant one. And
that is how do you think the desert tortoise is
doing in terns of its recovery, in accordance with
the recovery plan?

MR. CLECKLER: M understanding is there
is a great deal of work left to do. And very few
of the recovery actions in the 94 plan have been
funded. And there's reasonably that there are
sone recently there, in the last 10 or 20 years
there's been some significant die-offs in some
ar eas.

MR, RATLIFF: So would you say that the
recovery plan goals and expectations haven't been
realized yet?

MR CLECKLER: Yes, it looks as if the
recovery plan has not come anywhere close to being

i mpl enented. The lack of funds for any of the
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recovery actions.

MR RATLI FF: Ckay.

MR. COCHRAN: As you're probably aware,
there is a draft revised recovery plan 2008 that's
out that speaks to that. And ny general, you
know, just broad, 30,000 feet, looking at it was
that in terns of, you know, managenent of the, you
know, desert wildlife managenent areas, et cetera,
the different recovery actions, there was need to
be nmore coordination and cooperation and perhaps
focus on that, on the recovery goals, or recovery
actions.

MR. RATLIFF: |s there anything in that
new recovery plan that is distinctly different
fromthe earlier recovery plan?

MR, COCHRAN: In a really quick review
not hi ng junped out at ne as being, you know, that
different. | nmean it's still the same approach
The reserve design, desert wildlife managenent
areas. They have a designation of different
recovery units which are, you know, comnparable --
significant units. | didn't see any mmjor changes
in those delineations.

It | ooked, you know, fairly,

substantially simlar
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MR, RATLIFF: | mean you've worked on a
nunber of projects, it sounded |ike, when you were
telling us about your experience about projects in
the desert that affected desert tortoise. Have
there been a | arge nunmber of projects in the
Moj ave that have affected desert tortoise, in your
experience in the last ten years?

MR. COCHRAN: Certainly. | mean any
project, | nmean alnost by definition, in the
Moj ave Desert is a main effect on the desert
tortoise. And as to the level of the effect or
t he magni tude of the inpact, you know, that just
obvi ously depends on the project.

| mean, don't want to go too far afield,
but | think the gromh and devel opnent of Las
Vegas, Nevada, you know, is an exanple of a, you
know, mmjor inpact to tortoise habitat.

Most of the projects |I've worked on are,
you know, linear facilities. And as long as they
don't, you know, cause new access to the area,
haven't viewed those as a nmjor inpact that would,
on nore of a global scale, be seriously inpacting
t he speci es.

MR, RATLIFF: Some projects result in

transl ocation or relocation. Have you worked on
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projects involved such?

MR. COCHRAN: Yes, | have. And, again
nost of ny experience, | mean | look at it this
way, hot to be cute, but there's polygons, you
know, and there's lines. And nost of ny projects
have been linear facility, you know, on |lines
where fortunately, you know, if you have a 100-
foot right-of-way, and the tortoi ses need to be
cl eared and noved out of there, it's very sinple
to nove them a shorter distance, you know, |ike
within 300 feet.

So the tortoise is not being noved out
of its hone area. |It's not being noved to an area
that, you know, it's unfanmliar with. They use,

you know, nore than one burrow, so the hope is

it's still its same, you know, hone range. And
there will still be a suite of burrows, you know,
available to it, other than that one -- assumn ng

it was excavated out of a burrow, you know. You
know, sonmewhat helps out with the |oss of the
burrow. Hopefully there are sone nore in the area
available to that tortoise. Again, |inear
facilities.

MR RATLIFF: How effective or how

successful would you say these transl ocation or
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rel ocation plans, how are they, generally
speaki ng?

MR. COCHRAN: Sir, | can't really speak
to that. You know, once the tortoise is noved out
of harm s way and, you know, sonebody else then is
i nvol ved with tracking them or checking on their
survivorship. M gut feeling is -- | shouldn't
give gut feelings, it's given, you know, the short
nove, | nmean | think the success is you know,
fairly high.

MR, RATLIFF: Have there been any
neasurenents in nortality that suggest how
successful some of the translocati ons have been?

MR, COCHRAN: Yeah, maybe Jack can speak
to that. |I'mnot up to speed on the success of
the --

MR, CLECKLER: Not on the project. |,
like Mark, mpost of the projects |I've worked on
have been |inear projects where the construction
is moving through and it's active restoration
right behind it.

And so when you nove tortoises it's a
short distance. And at least in the time when
had nmost of ny experience, those weren't

situations where there was a detailed, rigorous

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145
nonitoring afterwards. There weren't transmitters
put on tortoises for those sorts of nobvenents.

MR. RATLIFF: By comparison with the
projects you' ve worked on, is the |vanpah project
a large project?

MR, CLECKLER: As one contiguous piece,
yes.

MR. COCHRAN: |In nmy experience it's a
| arge project, but on that Kern River project,
just in terms of the nunber of tortoises involved,
I mean | lose track of the nunbers, but in terns
of the nunmber of tortoises that were noved on that
project, | mean, it's in the hundreds. Wuld you
say that's right, John?

MR. CLECKLER: Yes, and | think the take
aut hori zation was for close to 40 tortoises on
t hat project.

MR. COCHRAN: Right, so in terns of
| arge nunber of tortoises being noved, with a crew
of up to about 90 biologists, | mean that actually
was at a | arger scale.

| mean, quite frankly, | nean | fee
very fortunate that 25 tortoises, that's a
relatively small nunber of tortoises relative to

other efforts that, you know, John and | have been
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i nvol ved i n.

MR, RATLIFF: What was the acreage on
the Kern River project?

MR, COCHRAN: A good question, | don't
know. | don't remenber, you know, the acreage
that -- the right-of-way. GCkay, let's just say
it's going from in tortoise habitat it did a
great transect right through, you know, the range
of the species.

Again, as the line entered tortoise
habitat in southwest Uah all the way to
Bakersfield, Nevada, the right-of-way, just to
gi ve you an idea, was anywhere from 75 to 300 feet
wide. So if sonmebody could do the math there you
get an idea of the number of acres, you know,

i nvol ved there.

MR, RATLIFF: Could you describe what
the effect of human encroachment on the tortoise
habi tat has on the species?

MR. COCHRAN. Human encroachnent, we're
just winging it here, but | nean to ny way of
thinking I know the City of Las Vegas, Tucson, you
know, urban areas, just nore people in the desert.
It's just not a good thing.

And just one aspect of it, that's nore
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peopl e out there collecting tortoise and taking
t hem honme, you know, for pets. You go to any
urban area in the southwest and there's just a
huge resident popul ation of captive tortoises
there. Certainly they're reproduci ng or whatnot,
but | just know over the years a | ot of people
have been collecting tortoises in the desert. And
| think that's, you know, basically they don't go
t oget her wel I .

MR. CLECKLER: Right. And also the
of froad -- areas of excessive offroad use and any
margi n of residential and industrial areas.

MR, RATLI FF: What about those nmargi ns?
Can you tell us alittle bit nore about what those
mar gi ns nean?

MR, CLECKLER: The nmargin of a
residential area in Las Vegas, you expect there to
be a bit of a sink, popul ation sink near the
mar gi ns of those based on offroad activity,
nonnative predators, a number of different
factors.

MR, RATLIFF: M. Spaulding, | feel like
" mneglecting you. | would like to ask you to
answer that question, too, just to get you to

speak.
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DR. SPAULDING Certainly. | feel that,
you know, in general if you wanted a termto use,
the termwoul d be del eterious.

MR RATLIFF: The termto nean the
effect of --

DR. SPAULDI NG The edge effect of --

MR, RATLIFF: -- the edge effect --

DR SPAULDING -- residentia
devel opnent on desert tortoises.

MR. RATLIFF: Is it only residentia
effect or is it also, | mean can it be from ot her
thi ngs that increase human presence in tortoise
habitat, such as the Prinm Colf Course?

DR. SPAULDI NG To the extent that edge
effects, if you want to call themthat, affect
desert tortoises, then activity around the edges
of human devel opnent woul d be directly
proportionate to those deleterious effects.

If, for exanple, our golf course users
never go outside the golf course proper, one would
expect | ess edge effect than around a residentia
ar ea.

MR. RATLIFF: Does the effect of human
devel opnent al so bring additional predators, such

as ravens, into the tortoi se habitat?
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DR. SPAULDING Certainly. | think I
could speak for all ny colleagues in that that is
i ndeed the case.

MR, COCHRAN: Just if you're adding
water to the environment. |f you have, you know,
open landfills. | think in terns of ravens,
that's what | think of in terns of hunan
devel opnent, in terms of the deleterious effect.

There's a | ot nore ravens now than there
used to be, and that's because water has been
added to the desert and landfills. That's what
allows themto persist in an environnent where
they would normally be at much | ower |evels.

MR, RATLIFF: M. Cochran, you said you
wor ked for BLM on tortoise issues, and you heard,
in fact there was testinony from M. De Young
previously using the termone-to-one ratio for
habitat mtigation.

Is it your understanding that BLM
actual ly acquires habitat based on that one-to-one
ratio? O is that sonething el se?

MR, COCHRAN: Frankly, | don't know. |
can't answer that question as to what's done with
the in-lieu fees, you know, acquired by the BLM

You know, to what extent it would be used for, you
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know, acquisition or other managenent actions.

MR, RATLIFF: M. Spaul ding, do you know
whet her that's common for BLMto actually acquire
lands with the mtigation fees that they take on
the one-to-one ratio or --

DR SPAULDING No, sir, | do not.

MR, RATLIFF: Okay. M. deckler?

MR, CLECKLER: No, |'m not aware.

MR, RATLIFF: |'msorry, | mspronounced
your name, and | apologize for that. M.

Cleckler, | believe it is, yes?

MR, CLECKLER: Yes.

MR, RATLIFF: Okay. In your
professional opinion is it helpful to preserve
habi tat permanently for desert tortoise if you're
trying to facilitate the recovery of the species?

MR, COCHRAN: Yes, and that's one of the
recovery actions in the new draft plan.

Acqui sition, preservation, as well as a nunber of
ot her recovery actions.

MR, RATLIFF: M. Cochran, do you have
anything to add to that?

MR. COCHRAN:. Yes. | nean that's
obviously tortoises aren't a species where you're

doing a |l ot of managenment, preservation and the
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reducti on of anthroponorphic effects is always a
good t hing.

MR, RATLIFF: Wuld it be fair to say
that the overall anmount of habitat in which desert
tortoise currently reside is growing smaller?

MR. COCHRAN: To ne they only grow
smal | er.

MR. RATLIFF: No one's naking new
habi tat then?

MR. COCHRAN: |'d say some -- nobody's
nmaki ng new habitat. | nean | woul d hope and
assune sone habitat is being restored as, you
know, the anthroponorphic deleterious effects are
bei ng renoved. That, you know, sone habitat woul d
be recovering and i nproving.

MR RATLI FF:  Ckay.

MR, COCHRAN: |'mgetting specul ative
here, though.

MR, RATLIFF: Okay. Are you famliar in
your work as a biologist with efforts to try to
set aside additional offset |ands for devel opnent
to try to permanently preserve habitat as a result
of projects?

MR, COCHRAN: |'mnot involved in that.

Most of my involvenent, |like with the Agency, has
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been on | and exchange. You know, BLM having a
parcel, you know, in Lake Havasu, Nevada, and
exchangi ng that for sone other |and, you know, to
allow that to be devel oped. Exchanging that for
land in their checkboard | and to make their | ands
nore nanageable. But | have not been involved in
| and acqui sition.

MR, RATLIFF: M. Ceckler, are you
famliar with projects to offset such

devel opnent s?

MR CLECKLER: | haven't been invol ved,
but | know that -- and | don't know the details,
but | know that -- | am aware of sone of the

Desert Tortoise Preserve Committee's efforts to
acquire lands and portions of that acquisition
have been through nmitigation or conpensation for
habi tat | oss.

MR. RATLIFF: Are you familiar with the
Energy Comm ssion's typical practice when dealing
wi th issues involving endangered species habitat,
as to the acquisition of offset lands? Have you
ever had any famliarity with that?

DR SPAULDING Yes, sir, | think to a
certain extent all of us have had sone famliarity

with that practice.
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MR, COCHRAN: |'d just say | have not
had much famliarity with that practice

MR, RATLIFF: M. Spaul di ng, you sound
like you are aware of what the Energy Conmi ssion
has done in the past with regard to requirements
for habitat, based on cooperation with the
Depart nent of Fish and Gane and the
recomendat i ons of the departmnent.

DR SPAULDING In a limted nunber of
ci rcunst ances, yes.

MR, RATLIFF: Are you famliar with any
of the nmitigation efforts for desert kit fox
starting in the 1980s under the California
Endanger ed Speci es Act?

DR. SPAULDING No, sir, I'mnot.

MR, RATLIFF: Okay. Are you famliar
wi th instances where the Departnment of Fish and
Gane has required offset mtigation for inpacts to
desert tortoise habitat in the Mjave?

DR. SPAULDI NG Yes, sir, | am

MR, RATLIFF: And can you describe what
your understanding of that mitigation was?

DR. SPAULDING My familiarity is not
great, but | do understand that offsets have been

required or at |east requested.
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MR, RATLIFF: And do you know if those
of fsets were required at a ratio to the | and which
was actually taken by the project?

DR. SPAULDI NG Could you clarify that
guestion, please?

MR. RATLIFF: Yes. Do you know if the
I and which was required to be preserved for desert
tortoise habitat in those instances that you are
famliar with, if the land was required to be at a
rati o of, say, for instance three-to-one or one-
to-one or two-to-one, are you famliar with the
use of ratios for such habitat?

DR SPAULDING | am aware of the fact
that ratios are used.

MR, COCHRAN: My familiarity with it is
maybe not relevant to this project. The projects
in Nevada I'mfaniliar with the one-to-one ratio
in noncritical habitat. Qutside of critica
habi tat, you know, one-to-one ratio and in-lieu
fees. That's pretty much what you're dealing with
in Clark County, Nevada

My ot her projects have been, you know,
largely federal projects, the linear projects.

And this is going back awhile, but it was

generally the different ratios and, you know, one-
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t o-one or anywhere from one-to-one to three-to-
one, dependi ng on whether it was in previously
di sturbed or previously undisturbed, in critica
habi tat, or you know, outside of critical habitat.

MR. RATLIFF: Sonme have described the
Moj ave Desert environnent as a fragile ecol ogica
environnent. M. Ceckler, do you agree with that
st at ement ?

MR, CLECKLER: Yes.

MR. RATLIFF: |1'mtold that you can
still see Patton's training tanks when you fly
over it, is that -- | don't knowif that's true,

but perhaps you do, fromthe Wrld War Il training
that he did there.

MR. CLECKLER: Yes, and | know some of
those sites are proposed for sol ar devel oprnent, as
wel |, sone of Patton's training canps --

MR. RATLIFF: The Rice Project --

MR, CLECKLER. -- and, yes. And |'ve
been in -- | worked out of Fort Irwin, an area
(indiscernible) called it, having trained in a
nunber of years. And although a lot of it has
cone back, you can still see sone of the old
tracks.

MR. RATLIFF: One of the things that you
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filed in your rebuttal testinony nost recently
were maps showi ng the boundaries of the desert
wi | der ness nmanagenment areas, the DWAS.
| assune you all three are famliar with

t hose maps of the DWAsS? And | --

DR. SPAULDING | would defer, just to
correct you, sir, on that assunption. | would
defer that to one of ny coll eagues. | am not

famliar with the maps of the DWWAs.

MR, RATLIFF: Okay, thank you. | ask
this then generally to whonever can answer it.
What proportion of the Mjave is actually within
t hose DWVA confi gurations?

Let me put that differently, let ne
restate it. \Wat proportion of desert tortoise
habitat, if you know or have any rough neasure of
it, iswithin the DAWAs that are indicated on
t hose nmaps?

MR, COCHRAN:  You know, | don't know.
But | think that number could easily be drawn out
of that 2003 draft, revised recovery plan

MR RATLIFF: Right.

MR. COCHRAN: Because | do recall, you
know, review ng that, tables of, you know, at

| east enumnerating the anpunt of land in the DWASs,
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the ACEC s, you know, critical habitat.

| don't recall, I neanit is alittle
bit of a tricky question, what percentage of that
is tortoise habitat. Because then you have to
conme up with an estinmate of total tortoise
habi tat --

MR, RATLIFF: Sure.

MR. COCHRAN: -- in the region or area.
There may be nunbers there, but | don't recal
t hem

MR. RATLIFF: Can you tell ne the idea
behi nd the creation of the DWAs?

MR COCHRAN: Yes, | can. | think in
review ng the 1994 recovery plan and the current
one, the idea was -- |I'mjust going to, you know,
try again at 30,000 feet here -- is, you know,
they wanted to, obviously the recovery plan, have
a plan for, you know, recovery, the species
actually recovering the Mjave popul ation of the
desert tortoise. They decided not to list the
tortoises on the other side of the Col orado River.

And what they were attenpting to do is
cone up with a reserve design, you know, with a
solid biological design to allow for recovery of

t he speci es.
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They divided the species range up into
evol utionary significant units where the tortoises
were consider to be, you know, have simlar
nor phol ogy, genetics, behavior, et cetera.

And the reason for that was to have a
reserve design that would capture, and therefore
preserve, you know, that genetic integrity. So
that you didn't have a reserve design that was
bi ased or had, you know, a |ot of reserves and,
you know, one type of tortoise.

So the idea was then to designate these
desert wildlife managenent areas, which | think
roughly were gui ded somewhat by the definition of
critical habitat, so they didn't reserve design
perspective. That's where you focus your
managenment, your preservation, et cetera, to
hopeful ly, you know, assure the recovery of the
speci es.

MR RATLIFF: If land is within a DWA,
but it is desert tortoise habitat, do you think
it's still inportant to the recovery of the desert
tortoi se?

MR. COCHRAN: The desert tortoise being
a threatened species, you know, federally

t hr eat ened speci es, obviously the species is
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protected wherever it occurs.

| do think that there was a decision
again in rereading the 2008 plan, to focus effort
of recovery on the desert wldlife nanagenent
ar eas.

So offer an opinion, if the tortoises
were substantially declining on these |arge
reserves, certainly the nore the merrier. That
was the intent, to focus, | believe, conservation
preservation efforts in, you know, the DWHhs, the
ACECs, you know, those areas.

Did | answer your question?

MR, RATLIFF: | think it was a pretty
good answer actually. Thank you.

M. Ceckler, do you have anything to
add to that, or M. Spaul ding? No, okay.

Well, 1'll ask you a hypothetical to al
three of you, but it is this. |If it was your job,
if it was your mssion, if you weren't working
anynore as consultants, but were given this task
by the powers on high, to oversee the recovery of
the desert tortoise, what would you do?

MR. COCHRAN: | would inplement the
recovery plan.

MR. RATLIFF: Could you be a little nore
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specific?

MR, COCHRAN: |'mnot being cute here.
The specifics, | believe, are in the recovery
pl an.

MR, RATLIFF: So you think the recovery
plan, if it were inplenmented, would be effective
t hen?

MR. COCHRAN: There's no guarant ees.
Coul d you repeat the question?

MR, RATLIFF: Well, again, | was --

MR, COCHRAN. Cnh, okay, no, | got it
now. | got it now, yeah.

MR, RATLIFF: -- | was naking you the
hypot heti cal king of the universe here on --

(Laughter.)

MR, RATLIFF: -- the recovery of the
desert tortoise, because | wanted to see what you
t hi nk ought to be done for the desert tortoise
preservation.

MR. COCHRAN: But, again, yeah,

i npl enent the recovery plan. And, again, | think
the focus should be on the reserves, the DWAs. |
mean they're large, you know, areas. | believe in
the northern-eastern recovery unit there's one

point 3 mllion acres, or sonething |ike that.
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There's mllions of acres.

And that's where you would want to focus
your recovery managenent efforts, preservation
And | would -- yeah, if | were doing it | would
find a funding mechani sm you know, fromthat.

I'd maybe go to President Cbhana and have this be
part of the bailout package. Bail out the
tortoi ses rather than the banks.

MR, RATLIFF: So would you say that
funding is one of the critical issues in ternms of
trying to provide preservation?

MR, COCHRAN: Just remenbering working
at the BLM |'ve got to believe funding' s al ways
an issue for themto do what they would like to do
to inplement their various plans. You know,
funding's al ways a shortfall

Ch, just one thing, in terns of funding,
sure, you know, if | were running the show, yeah
definitely, | would want the BLMto have a | ot
nore noney for |aw enforcenent.

| nean we here, nost of us here are
somewhat aware of the desert tortoise. And if we
encountered one we wouldn't pick it up and take it
home. A lot of -- so it's education. But a |ot

of the public isn't aware of it.
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| think it's inportant to have sone | aw
enforcenent present out there. That costs a |ot
of nmoney. And ny understanding is that the BLMis
not -- | mean they do the best they can, but they
don't have very many rangers out there.

I mean | spend a lot of tine out there.
It's very seldomyou encounter one. So you could
be out there collecting tortoises all day probably
wi t hout anybody noti ci ng.

MR RATLIFF: So that one of the
problens the BLM has is that they have these DWAs
but they don't have any noney to do things with
t hen®?

MR, COCHRAN: |'d be speculating on
that, but yeah, | think that's likely the case.

MR, RATLIFF: And, M. Ceckler, do you
have an opini on about that?

MR. CLECKLER | see funding as a nmjor
issue, as well. And | haven't seen that many good
exanpl es of recovery actions that have been
i npl enented. And | don't think we know enough,
al so about sonme of these large die-offs that we're
seeing to really know how to address the overal
picture with recovery maybe outside of sone of the

t hi ngs that we do know with devel opnents.
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And | think there's a nunber of new
recovery actions that have yet to be funded to
know whet her or not they would be effective.
think there's a lot of things we can do with road
effects and trying to establish nore conductivity.

MR, RATLIFF: M. Spaul di ng, when you
lean forward | think you're going to say
somet hing, so feel free to, but you don't have to.

DR SPAULDI NG  Just with your
i ndul gence, | was actually wanting to | ook back to
one of your previous questions about the relative
fragility of the Mojave Desert.

MR, RATLIFF: Sure.

DR. SPAULDING Wth all due respect to
nmy col |l eagues, | do disagree with the fact that
the Mojave Desert is any nore or less fragile than
any other ecosystem

The things that capture our attention
such as persistence of Patton's track, or even the
persi stence of prehistoric trails, capture our
attention fromthe point of view of western
Eur opean cul ture and sonething we're not used to.

But, | would chall enge anyone to suggest
that the Mojave Desert is, let's say, nore fragile

than an eastern deci duous forest, for exanple.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

164

As a point of fact, in evolutionary
recent time of approxinmately 10,000 years ago, the
Moj ave Desert, as it exists now, did not exist.
There was no creosote bush anywhere within the
current range of the northern Mjave Desert.

Creosote arrived approximately 8000
years ago. And the Mjave Desert scrub
conmunities after the end of the |ast ice age
shows a relative recency for that biotic system

MR. CLECKLER: M answer on that issue
is based nore on relative recovery.

MR RATLIFF: And that was the focus of
nmy question, --

MR CLECKLER: Yeah.

MR. RATLIFF: -- is how does it recover
fromactivity and grading and so forth. And, M.
Spaul di ng, you don't disagree with that, do you?
O do you?

DR SPAULDING In terms of rates of
recovery of successional processes? |'msorry,
I"mjust seeking a clarification here.

MR, RATLIFF: |'mnot sure what you're
tal king about, so | can't clarify it for you.

(Laughter.)

DR. SPAULDING Well, I'Il allow you to
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nove on if we can't focus on that.

MR RATLIFF:  Well, | amcurious about
your answer, because the AFC, itself, says that
it's afragile habitat. And |I'mwondering -- you
guys are sponsoring that into evidence, and at
| east some of you seemto think it is, and sone of
you nmaybe don't think it is. And I'mcurious
about that.

DR. SPAULDING Well, fragility is
certainly a qualitative term and it's strongly
i nfl uence by our own cultural orientation toward
natural systens that, in all honesty, nost of us
don't spend nuch tine with.

MR, RATLIFF: Wen you bl ade desert
habi tat how |l ong does it take to recovery
typically?

DR SPAULDING W have on file, |
think, fair good case exanples associated with the
construction of 1-15, that areas that were bl aded
and denuded and not revegetated in the early
1960s, to all intents and purposes, |ook like
undi sturbed communities until you really get down
on the ground, especially with aerial renote
i magery and |l ook at it.

So substantial recovery in |less than
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five decades.

MR, RATLIFF: Five decades, did you say?

DR SPAULDI NG That's correct.

MR RATLI FF: Ckay.

MR. COCHRAN: M ght | add sonethi ng?
Yeah, just ny experience and this is just, you
know, just wal king around a | ot and | ooki ng and,
you know, a |lot of pipelines where they're noving
the pipeline to go next to someplace that was
di sturbed, you know, several years ago.

And ny general take on it is this. And
these are pipelines that were built back in the
'50s and '60s, where | can guarantee they were not
dealing with anything like this, in terns of, you
know, trying to put it back right.

But if they get -- the surface hydrol ogy
isright, | mean if there's isn't just ranpant
erosion, if they've nmaintained the surface
hydr ol ogy, the recovery can be, you know, quite
good and dranmati c.

If they didn't, | nean if they didn't
take care of the drainages, if it's erosion then
it can |l ook bad, | mean, in perpetuity.

MR, RATLIFF: You're aware that | think

we' ve had previous di scussions, probably, in your
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presence, that there are a | arge nunber of
projects proposed simlar to Ivanpah, at least in
terms of the anpbunt of |and that woul d be needed
to i npl ement those projects.

Do you think that the cumul ative inpact
of all of those projects, say even 50 percent of
them would be bad for the desert tortoise and its
habi t at ?

MR, COCHRAN: It would be inmpact. It
woul d be a loss of that number of acres. But in
ny judgnent, even that would not be, just to put
it in Fish and Wldlife's terms, even that woul d
not -- | mean if they did a biol ogical assessnent
on all that activity at once, to ne that stil
woul d not constitute what | would call a jeopardy
opi ni on.

I mean | just don't think they could
still -- they could make a case in that in their
bi ol ogi cal opinion. And people forget that's what
an opinion is about, is it or is it not going to

j eopardi ze the continued exi stence of the species.

Certainly maybe | oss of that much
habitat, but | wouldn't view it as jeopardizing

the continued exi stence of the species. |If that
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hel ps put it in a context.

MR, RATLIFF: And | think you partially
expl ai ned what that neans, jeopardize the
continued existence of the species. That neans
it's like the last stand, does it not?

MR. COCHRAN: That neans you don't have
a project. O you need to --

MR. RATLIFF: O you don't have a
species, right?

MR. COCHRAN: ~-- alter your project so
that it would be a non-jeopardy. And clearly, you
know, a jeopardy opinionis likely to be with a
species with a much smal |l er geographica
di stribution than the Mjave Desert Tortoise.

MR RATLIFF: |If we assune then that it
woul d not cause -- that all of these projects
woul d not cause jeopardy for the continued
exi stence of the species, do you think it is

likely to nake it nore |likely the recovery plan

will succeed?

MR, COCHRAN: That's -- | would be
speculating a lot. | nean, for one thing, you
think, well, gee, you know, if they're devel oping

that much |land and they were getting all that

conpensation and mtigation noney, then there
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woul d be, relating back to your previous question
perhaps a sufficient amount of funding for the
Bureau of Land Managenent's and others to, you
know, nmanage, you know, their DWAS.

And on bal ance, | don't know, we could
specul ate that could be a, positive inpact. But,
you know, this is getting pretty far afield as to
whet her the inpact of a hypothetical l|arge area
bei ng di sturbed.

MR. RATLIFF: Could I ask you which of
you wote the testinony that was filed as the
applicant's testinony which states that no of fset
habi tat shoul d be required because the applicant
is required to re-vegetate the site at the end of
its project life?

MR, HARRI'S: Can you point us to a page?

MR, RATLIFF: | can.

MR HARRI'S: Let me word search -- is
this the opening or rebuttal ?

MR. RATLIFF: Opening. It would be
easier to point to the page if you'd actually
pagi nated it, but --

MR. HARRI S: That is a good point.

MR, RATLIFF: It's under construction

i npacts and wildlife, about five, six pages into
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your testimony. This is the testinony filed by
t he applicant on Novermber 16th. It was about
several hundred pages in length and --

MR HARRIS: 1Is it the first paragraph
of the --

MR, RATLIFF: Under the summary of
testinony about --

HEARI NG OFFI CER KRAMER: Wi ch exhi bi t
nunber --

MR RATLI FF:  Yeah, exhibit 65.

HEARI NG OFFI CER KRAMER:  Ckay, 65.

MR RATLIFF: And | ooks |ike about,
under the summary of testinony it would be one,
two, three, four, five, six pages in. You have
this statement: Project devel opnent -- naybe it
woul d just be easier if | read it to you.

"Project devel opnent will result in the
temporary | oss of approximately 4062 acres of
habitat for a variety of commopn and special status
wildlife species. However, the site is not |ost
in perpetuity" in quotes, "since the applicant
nmust restore the project site at the end of the
right-of-way grant and provide BLMwith a bond as
security for site restoration.™

MR DE YOUNG [|I'msorry, what's the

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

171
guesti on?

MR RATLIFF: Who wote that? Wo is
t he aut hor of that testinony?

MR DE YOUNG | did. As a team we --

MR, RATLI FF: Okay.

MR. DE YOUNG -- prepared testinony, we
revi ew and conment .

MR. RATLIFF: Are you aware that this
contradicts the testinony that you filed in the
AFC? And here we do have a page number
fortunately. 1It's page 5.2-29.

And again, naybe it's just easier if |
read it to you. | don't know if you have the page
at hand, but what it says --

MR. DE YOUNG Pl ease do

MR, RATLIFF: -- and I'd like to read it
because | want the Conmittee to hear it, is that
-- starts off with this sentence: Desert systens
are ecologically fragile and it will not be
practicable to recreate the |ost habitat el enents
exactly 50 years after -- exactly after 50 years
of site disturbance. GCoals of site rehabilitation
after facility closure will be to recreate natura
creosote bush domi nated habitat."

"The purchase and preservation or
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creation of suitable habitat replacement will be
required due to the long-termlapse, nore than 50
years, is equivalent to a pernmanent |oss of this
habitat. The purchase and preservation plan for
t he permanent | oss of habitat will be closely
coordinated with BLM U S. Fish and Wldlife
Service, DFG as part of the desert tortoise
mtigation process."

MR. DE YOUNG | do not recall who wote
that in the AFC

MR, RATLIFF: Okay. Did this teamalso
prepare the biol ogical assessnent that was
provided for this project?

MR DE YOUNG M. Ceckler and --

MR, RATLI FF: Okay.

MR DE YOUNG -- M. Carrier prepared
t he BA.

MR. CLECKLER: Yes, along with Charles
Sullivan and Larry LePre from BLM

MR. RATLIFF: So each of you worked on

t he biol ogi cal assessment, as well? | nean it has
CH2MHI LL' s nane on the cover, | know.
MR, CLECKLER: | worked on the

bi ol ogi cal assessment.

DR. SPAULDING And for clarification, |
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was the | ead author on the re-vegetation
rehabilitation plan.

MR. RATLIFF: | refer you to page 8-2 of
t hat docunent, it's paragraph 8.1.1 --

PRESI DI NG MEMBER BYRON: M. Ratliff,
just alittle bit closer to you there so --

MR, HARRI'S: Can we get another copy of
the AFC for my w tnesses real quick?

MR, RATLIFF: |'mtal king about the
bi ol ogi cal assessment. The applicant has filed --

PRESI DI NG MEMBER BYRON: Got to be into
t he m crophone.

MR. CARRIER. Wi ch version are you
referring to? The one that was prepared by us or
the one that was prepared by Larry LePre?

MR, RATLIFF: It says CH2MHI LL, prepared
by CH2MHI LL.

MR. CARRIER. And the date?

MR RATLI FF:  Decenber 2009.

MR. CARRIER. And does it have BLM on
the cover?

MR RATLIFF: It does, it does have
BLM's --

MR CARRIER. Oh, then that's Larry

LePre's version.
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MR, RATLIFF: Ckay. But it does also
state that it's prepared by CH2MHI LL. |Is that
i ncorrect?

MR. DE YOUNG The biol ogi cal assessnent
is a BLM docunent. We contributed portions of the
docunent, as requested by BLM over tine. There
were a nunber of revisions to it, and there were
actually at BLM and at CH2MHI LL there were a
nunber of different authors, as well.

MR, RATLI FF: Okay.

MR, COCHRAN: Perhaps | can clarify
sonething on that. Generally on those biol ogica
opinions it may say, you know, prepared by, you
know, CH2MHI LL on behal f of the applicant, you
know, for the BLM or sonething |like that.

But basically it's third-party
contractors. W are preparing that not at the
direction of the applicant, but at the direction
of the BLM You know, at sone point when the BA
is sent to the Fish and Wldlife Service to
initiate the formal consultation, then it's wholly
a BLM docunment, with them wholly being responsible
for the content and everything in it.

But, you know, ny m nd, say when a

bi ol ogi cal assessment is being prepared by us, a
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third-party contractor, it's at the direction of
the BLM We're trying to read the BLM s m nd and,
you know, know what they would want in their
bi ol ogi cal assessment. Qherwise we're going to
have a |l ot of revisions and edits to it.

MR, RATLIFF: Well, thank you for that
clarification, that makes sense to me. It does
say on the cover that it's prepared on behal f of
the BLM |I'm--

MR. DE YOUNG Yeah, it ultimately --

MR, RATLIFF: ~-- sorry, it says --
MR DE YOUNG ~-- is their docunent.
MR. RATLIFF: -- prepared for BLM and

it says prepared by CH2ZMH LL on the cover. And
that's what | was | ooking at.

MR DE YOUNG M. Ratliff, |I need to go
back to you had a previous question about the AFC,
and what the AFC said versus what we have in our
testi nmony.

MR, RATLIFF: Well, could | ask you, |I'm
novi ng forward instead of backward now, and | had
a question about the biological opinion, or
bi ol ogi cal assessment here that | want to see if
you agree with the statenent in that, under

accommodati ng uncertainty and affirm ng
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requi renments, on 8.1.1 section

And, again, |I'll read that paragraph to
you. It says: G ven current circunstances and the
hi story of vast changes in the | andscape of the
American west in the last century, it would be
unrealistic to assunme that closure of the Ivanpah
SEGS beginning in 27 to 47 years would invol ve
whol esal e decommi ssi oni ng and di smantling of the
facility, followed by rehabilitation and re-
vegetation efforts to return the | andscape to
desert scrub simlar to what exists on the site in
2008. "

Then it goes on to say that "Cbviously
even the next 25 to 70 year s urbanization has
spread to this valley. It would be incorrect to
assune that the goal of reclamation would be the
return of this land to desert scrub."”

Do you agree or disagree with that
st at enment ?

MR. HARRI' S: Before you answer, | want
to point out this is not his testinmony. This is
t he biol ogi cal assessment, right. It's BLMs
docunent, not our docunent. So if you can answer,
do. But it's not our testinony.

MR, DE YOUNG | do not know who wrote
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that. |If that cane fromDr. Larry LePre or if it
cane from CH2MHI LL. Perhaps M. C eckler --

MR, RATLIFF: My question is do you
agree with it or disagree with it.

MR. CLECKLER: That wording, | think, is
fromlLarry. That wasn't in the version that
Charles and | worked on.

MR, RATLIFF: And do you agree or
di sagree with it?

MR. COCHRAN: Well, without asking you
toread it, |I nean if you've been listening to ne
I think I did, maybe, you know, because |'ve been
talking a lot there awhile back there, but | nean
ny -- I'mgiving you ny take on, you know,
recovery and desert ecosystenms on, you know,
projects where there was no attenpt at recovery or
re-vegetation.

Again, mny just general assunption is if
they can get the hydrology right on this site, no
after decommi ssioning it's going to be different.
It'Il be different for a long tine if not forever.
But it could still retain, hopefully, a goal of
the values and functions that it, you know,
currently has. It's nore of a question for the

re-vegetation plan.
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But that's my personal opinion, and if
that differs fromwhat the BLMhas in the
bi ol ogi cal assessment, then it's okay with me.

Yeah, disagree or discuss.

MR. RATLIFF: Thank you. | have no nore
guesti ons.

HEARI NG OFFI CER KRAMER: Ckay, let's
work in order there down the row. We'Ill start

with M. Basofin.

MR BASCFIN. M. Kramer, that would be
great. In fact, | was going to suggest that in
order to reduce redundancy and avoi d duplication
of questions that if Defenders could go first, and
then I would -- | have a few questions, and then |
would turn to M. Connor, and then we would sort
of go down the |ine here.

HEARI NG OFFI CER KRAMER: Go ahead.

CROSS- EXAM NATI ON
BY MR BASOFI N:

Q Good afternoon, gentlenen. 1'm Joshua
Basofin; I'"'mw th Defenders of Wldlife. And
would Iike to thank you for being here today and
gi ving your testinony.

I have a few questions for you. Let ne

see, first of all, if | have this right. Wrking
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fromyour left to your right, it's M. -- | think
I'"ve forgotten the gentlenman in the white shirt's
name.

DR. SPAULDI NG  Spaul di ng

MR. BASOFI N:  Spaul di ng, d eckl er
Cochran, Carrier and De Young, get that -- okay,
great. Some of my questions will be directed to
some of you individually and others will be
directed to you as a group

MR HARRIS: W'Il want the panel to
answer, who's best to answer those questions. And
| think that's probably nore consistent with the
proceedi ngs here, but, go ahead.

MR, BASOFIN. kay, | nmean | think the
way we've been working so far is some questions
have been addressed to individuals and others have
been addressed to the group. | don't think that's
i nconsi stent.

First of all, |ooking at the protoco
surveys, the protocol |evel surveys that were done
for this project, | guess the first question is
were there protocol |evel surveys done.

MR. COCHRAN:  Yes.

MR, BASOFIN: Ckay, and what is the

appropriate season for M)jave Desert Tortoise
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protocol |evel surveys to be done?

MR, COCHRAN: Well, | can't renenber the
exact dates. | believe, basically spring and fal
when they're active, but not in the summer when,
you know, it's too hot and not in the w nter when
they're inactive. And the hope is -- oh, yeah
here we go.

MR. CARRI ER.  Wen those surveys, the
desert tortoise protocol surveys were perforned,
and | think that was 2007, the protocol period was
like March, April, May timeframe. And | think we
extended slightly beyond that with the permni ssion
of the agencies.

MR. BASOFIN: Can you descri be how you
extended slightly beyond the protocol |evel dates?

MR CARRIER. | would have to | ook up
t he exact survey dates, but | think they went --

MR. CLECKLER: | can't remenber how far
they went, but | know that Ray Ronero, the
bi ol ogi st that was on the project at that tine,
did get the approval from Ray Bransfield from
Ventura Fish and WIldlife Service to extend the
survey periods. And | believe that was based on
the survey data they were getting from ot her

projects that indicated that the tortoi ses were
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still above ground at that tine.

I think they extended it like a couple
weeks, or two weeks.

MR CARRIER: | think it was just a
coupl e weeks, I'mnot sure exactly how | ong.

MR, CLECKLER: They did find tortoises
above ground during that extension period.

MR. BASOFIN: kay, and was the | ast
protocol |evel survey for desert tortoise for this
project during that time period in 20077

MR, CARRIER. No. We did a suppl enenta
protocol survey for desert tortoise the follow ng
year as part of the optimnmization, as a result of
the optimzation. W added that area that we
referred to as the construction |ogistics area.
And that, which is the area between |vanpah 1 and
| vanpah 2.

And so there's sone areas that were
surveyed the followi ng year with a second survey.
And that was protocol |evel survey, as well. But
it didn't do the whole project area, only areas
that were missed or had changed since the initia
survey.

MR, BASOFIN:. Ckay, and wi |l additional

protocol |evel surveys be done for this project,
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assumng it's permtted, before construction?

MR. COCHRAN:. There will be clearance
surveys whi ch, you know, have a protocol to, you
know, find the tortoises, obviously clear them and
renove them

But in terns of -- | don't know of any
addi ti onal protocol surveys that would be
performed at this site in ternms of assessing how
nmany tortoises there are.

MR. BASOFIN:  And based on your
col l ective experience as consulting biologists, is
it standard to have a three-year gap between when
protocol surveys and done and when a project
begi ns construction?

MR. COCHRAN: | just would point this
out, just logically the information collected for
t he biol ogi cal assessment, you know, presence or
absence, | mean the nost val uabl e information
there is an estimate, or a pretty, you know,
preci se estimte of how many tortoises there to
informthe rel ocation-transl ocation activities.

So, | don't see the utility of doing
anot her protocol survey unless it's, you know, for
t he purposes of |ocating and nmoving tortoises.

MR. BASOFIN: That didn't answer ny
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question. Let ne try it this way. For the group
here, have you been involved in other projects in
whi ch protocol |evel surveys were done three-plus
years fromthe tinme of construction of the
proj ect ?

MR, COCHRAN:. The question is the tine
peri od between a protocol survey being conpleted
for purposes of assessing the habitat for
permtting, and then when the construction
activity started? |Is that the question?

MR BASCFIN: That's correct, that's
right.

MR. COCHRAN: Well, yes, | have. |1've
been on projects where it's been a pipeline -- |
don't want to name which one, but a pipeline that
is paralleling or in the right-of-way of an
exi sting pipeline.

And in that case, protocol |evel surveys
that were done, you know, 15 years earlier for
pur poses of the biol ogical assessment and
obt ai ni ng the biol ogical opinion were used.

And if | mght elaborate a little bit, |
mean t he thinking on those projects, which is
different than here, is the Fish and Wldlife

Service does not really need that, you know,
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i ncreased accuracy in the nunber of tortoises that
m ght be encountered. Their focus is onit is
habitat; | don't care if there's a |lot of
tortoises there or not a lot of tortoises there,
you need to take all precautions to avoid
tortoi ses, adhere to all mtigation neasures, you
know, regardl ess of how many tortoises there m ght
be in the area.

So, anyway, yes, |'ve had that
experi ence where there's been nore than a three-
year gap.

MR. BASOFIN. Okay. M. De Young, you
stated in your oral testinobny that you had had
conversations with U S. Fish and Wldlife Service
regardi ng desert tortoises, is that correct?

MR DE YOUNG Wth the Service --

MR, BASOFIN: Yes, just as --

MR. DE YOUNG  Cenerally, but not
dealing with mtigation, as | was talking. M --
MR. BASOFIN:  But you have had
di scussions with Fish and Wldlife Service Staff
regardi ng i npacts to desert tortoise on the

project site?

MR. DE YOUNG No. M testinony dealt

with the mitigation proposal. W nmay have had
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conversations during i nformal CEC wor kshops. But
nost of the or all of the discussion on inpacts
woul d have been through our consulting biol ogist.

MR, BASOFIN:. Ckay, so let nme ask the
group then, have the group of biol ogists had
conversations with the U.S. Fish and Wldlife
Service Staff regarding project inpacts on desert
tortoi se?

MR, CLECKLER: M discussions with Brian
Croft, the staff person assigned to this project,
in Ventura, they've mainly been about the
transl ocati on plan and the gui dance that they put
toget her for that docunent, which we followed as
part of -- which is one of the attachments to the
bi ol ogi cal assessment.

Q her than that, there wasn't other
di scussi on.

MR. BASOFIN: But, M. deckler, you
have stated sone famliarity with the 1994 desert
tortoise recovery plan, is that right?

MR CLECKLER: | think that's M.

Cochr an.

MR. BASOFIN: M. Cochran, are you

famliar with the 1994 desert tortoise recovery

pl an?
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MR. COCHRAN: Yes, in general. | nean,
you know, if it's a --

MR. BASOFIN: kay. Are you --

MR, COCHRAN: -- multiple choice test |
nm ght miss sone.

MR, BASOFIN: Are you aware that U S.
Fish and Wldlife Service in the 1994 desert
tortoi se recovery plan states that the desert
tortoise is declining throughout its range?

MR, COCHRAN: Yes.

MR, BASOFIN: Ckay. Are you aware that
the Fish and Wldlife Service in the 1994 desert
tortoi se recovery plan cites the cunul ative | oad
of human-caused and di sease-related nortality
acconpani ed by habitat destruction, degradation
and fragnentation as a cause of desert tortoise
decl i ne?

MR. COCHRAN: | have a genera
famliarity. And a lot of that did, you know,
cone out of, you know, when they published the
Federal, you know, Register, you know, their
listing proposal. And they, you know, list the
di fferent categories, habitat degradation, over-
use commercial, et cetera, et cetera. So, yeah, |

have a general famliarity of that.
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MR, BASOFIN: Ckay, and are you aware
that U.S. Fish and WIldlife Service in that 1994
draft recovery plan also states that al nost every
extant desert tortoi se popul ation has been
affected by one or nore of these threats that |
just nentioned?

MR, COCHRAN: Yes, | am And maybe it's
a small point. The recovery plan was witten by
the Desert Tortoi se Recovery Team So all the
aut hors on that, you know, docunment were not, you
know, just to clarify, |I mean they were not Fish
and Wldlife Service, you know, enployees.

I think of ny friend, Cecil Schwabe with
the University of Arizona and the Cooperative
Ext ensi on, you know, Service there.

So, | guess a recovery plan has to be a
Fish and WIldlife Service-approved docunent. But
the Desert Tortoi se Recovery Teamwas a suite of
ot her, you know, scientists.

MR. BASOFIN: Okay. In your collective
witten testinony, you state that: Based on U S
Fish and Wldlife Service's reconmended naxi mum
density, the lvanpah site could support 651 desert
tortoises, not 25." Referring to the 25 that were

found during protocol |evel surveys.
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This is 26 tines the nunmber of desert
tortoises actually found during on-the-ground
surveys of the project site.

Did you consult with U S. Fish and
Wldlife in making that determ nation that the
| vanpah site could support 651 desert tortoises?

MR CARRIER: | think the source of that
was the information received fromFi sh and
Wldlife Service at the workshop in January -- is
t hat when that was -- where they identified
certain constraints upon the relocation areas.

And they, in that document, |isted what
t he maxi mum density woul d be, so they didn't want
us to nove tortoise into an area that would create
too much over-crowding. | think that was just a
mat hemati cal cal cul ati ons of those limts. Just
as an illustrative point, that we're |ooking at a
very | ow population in this area

MR, BASOFIN: Okay, but that statenent
wasn't made in the context of relocation. It was
made in the context of the quality of the habitat
for desert tortoises and the nunmber of desert
tortoises that the site should be able to support,
isn't that true?

MR, CARRIER |'mnot sure exactly. Is
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that -- where is that quote you're referencing?

MR BASOFIN: It's in -- well, again |I'm
havi ng the sane issue M. Ratliff had with the
pagi nation --

MR CARRIER It's in the testinony, is
t hat what you're sayi ng?

MR BASOFIN: It's in the testinobny
under biol ogical resources. Let's see --

DR SPAULDI NG Excuse ne, sir. VWile
you're -- while we're | ooking at the paperwork
here, could you explain where the nunber 651 cones
from agai n?

MR CARRIER It's here.

DR. SPAULDI NG Okay, got it? Ckay. |
wi t hdraw t hat questi on.

MR, RATLIFF: I'msorry, if you go back
to the sane testi nony under sunmary of testinony,
it's on the --

MR, CARRIER: | think the point was just
like | said earlier, that using those maxi mum
density nunbers, it was just to try and show, by
conpari son, the few nunber of tortoises that we
have there conpared to what Fish and Wldlife
Service would see woul d be a maxi mum carryi ng

capacity.
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MR, BASOFIN:. Okay. And is it possible
t hat based on what you've characterized as a
relatively few nunmber of desert tortoises, is it
possi bl e that there are only that nany tortoises
because of the popul ati on declines, the
fragnentati on and the encroachnent by hunman
devel opnent that's cited in the 1994 recovery
plan? |Is that possible?

MR, COCHRAN: That's certainly, you

know, possible. | mean as every biol ogist here
knows, | nmean that 25 nunber, and that's pretty
accurate, the protocol surveys. | nean there

could be, you know, 30 or sonething |ike that.
That's a snapshot in tine.

Now as to what is the history of the
popul ation in that area, you know, it's unknown.
I mean just wal king around out there, it's -- al
you can say is that it's a relatively | ow nunber.
And to put it in perspective it's, you know, five,
you know, four to five tortoises per square mle

And | know when | was doing inventory,
you know, anything, when you're estimating |ess
than 20 per square mle, zero to 20 is, you know,
considered low, 20 to 50 nopderate, you know,

what ever.
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So, that was the basis of that
characterization. And | nean in assessing
tortoi se habitat, | mean anytine you have the
| uxury of knowi ng, having a pretty good solid idea
of how many live tortoises are in the area, that's
what you tend to focus on.

HEARI NG OFFI CER KRAMER:  Just for the
record you' ve been speaki ng about exhibit 65.

Wien we go and read this later, we'll know where
to | ook.

MR, BASOFIN:. Exhibit 65 is applicant's
testi nmony.

HEARI NG OFFI CER KRAMER:  Yes.

MR, BASOFIN:. Right. Thank you, M.
Kramer .

There's another statenment in your
collective testinony, the Ivanpah, and |I'm quoting
here, "The |vanpah SEGS project is not |ocated
within the 16.4 million acres of desert tortoise
critical habitat. And is by no nmeans in an area
critical to the survival of the species.”

Can one of you give sone foundation for
t hat statenent?

MR, COCHRAN: | can give you sone

context there. Again, | nean | think in talking
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earlier | probably, you know, touched on that.

Critical to the survival of the species.
And so really, we're |looking at a species or
popul ations with a pretty wide, |large, you know,

di stribution, as you well know.

So, taking out this piece of it, putting
on the Fish and Wldlife Service hat, no, it would
not constitute, you know, the direst, you know,

j eopardi zing the continued existence of the
species. So, you know, in that context it's a
correct statenment.

And it's again, fortunate that it's --
wel |, not fortunate, but anyway, again it's not
| ocated in the area where we're focusing on the
recovery of the species.

MR, BASOFIN:. Okay, isn't it true that
this particular area where the project site is has
historically supported a much | arger desert
tortoi se popul ation?

MR. COCHRAN: | don't know.

MR, BASOFIN. M. deckler, in your
testinmony today you stated that, and pl ease
correct me if I'm sonehow m s-wording this, but
you stated that the recovery actions are, the U S.

Fish and Wldlife recovery actions -- excuse ne,
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the U S. Fish and WIldlife Service recovery
actions for desert tortoi se have been largely
unfunded, is that right?

MR, CLECKLER. M statenent earlier was
about how the recovery plan has not been fully
i mpl enent ed because of |ack of funding. And there
was an assessnent that was done a few years ago
where they were reviewi ng the recovery plan. And
that was their conclusion

MR. BASOFIN: Okay. Are you famliar
wi th 2002 GAO study on the desert tortoise
recovery programthat found that $100 mllion had
been spent on managenent actions to benefit
tortoises by federal, state, local and private
agenci es?

MR CLECKLER |'ve seen that statemnent
bef ore.

MR. BASOFIN: Okay, in your opinionis
$100 million towards managenment actions for desert
tortoi se a substantial sun?

MR CLECKLER It seens substanti al

HEARI NG OFFI CER KRAMER:  Over what
period of time was that expenditure, do you know?

MR, BASCFIN. |'mnot sure.

DR. CONNOR: Listing --
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MR, BASOFIN: This is a general question
for the group. Are you famliar with a 2000 study
entitled, A Genetic Assessment of the Recovery
Units for the Mbjave Popul ati on of Desert
Tort oi se?

MR, CLECKLER: Was that an appendix to
the '94 recovery plan?

MR. BASCFIN. |'mnot sure, but it has
been submtted as an exhibit by Defenders.

MR. HARRI'S: Do you have an exhibit
nunmber, Josh?

MR. BASOFIN:  Yeah, | can get that.

(Pause.)

MR, BASOFIN: Actually, | apologize,
that was not submitted as an exhibit by Defenders,
but it was submitted by Western Watersheds, and
it's exhibit 507.

So | think the pending question is are
you famliar with that particul ar study.

MR. HARRI'S: Josh, do you have a copy
for the witnesses, or can you help us find one for
the witnesses?

MR CLECKLER: | don't have it in front
of me, but | have read it. You're talking about

t he studi es on geneti cs.
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MR HARRI'S: And what was the nunber,
agai n, Joshua?

MR. BASOFI N: 507, exhibit 507.

MR, SPEAKER: That woul d be 2007,
think this is the database of 2000.

MR BASOFIN. | said 2007.

MR, CLECKLER: | thought you were
referring to an ol der docunent about the genetics
of the area.

MR. BASOFIN: Okay, |I'mreferring to a
study, it's Western Watersheds' exhibit 507. It's
a 2007 study, Murphy, Berry, Edwards and MLucki e,
A Cenetic Assessnent of the Recovery Units for the
Moj ave Popul ation of the Desert Tortoise". You
shoul d have it there.

MR, DE YOUNG This panel is not
famliar with that study.

MR. BASOFIN: Okay. Are you famliar
with the concept in the study that the
nort heastern --

MR HARRIS: Well, wait a mnute, they
said they weren't famliar with the study. |
don't think you're going to ask them a question on
it.

They provided their answer, they're not
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famliar with the study. To follow up with a

guestion on sonething they said they're not

famliar --
(Parties speaking sinmultaneously.)
MR. BASOFIN: Okay, |'Ill rephrase --
MR HARRI'S: -- seens pretty ridicul ous.
MR, BASOFIN: |'ll rephrase ny question
MR. HARRI'S: Sorry, Josh, | shoul dn't
have been so pejorative. | just object, hows
t hat .

HEARI NG OFFI CER KRAMER:  Sust ai ned.

MR, BASOFIN: Are you aware that the
nort heastern Mjave recovery unit has showed the
greatest genetic differentiation anong desert
tortoises in the Myjave?

MR, COCHRAN: Just a clarification. Are
you tal king about they're the nost different from
t he other evolutionary significant units?

MR, BASCFI N.  Yes.

MR. COCHRAN: No, | was not aware of
that. But | will accept it.

MR, BASOFIN:  And in your professiona
opi nions, is genetic differentiation anong
subpopul ati ons i nportant for the survival of

desert tortoise, as a species?
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MR. COCHRAN:.  Yes.

MR, BASOFIN. Ckay. M. De Young,
you've testified a little bit about the mtigation
ratio that's been proposed for this project to
fulfill both the Departnment of Fish and Gane and
Bureau of Land Managenment requirenents.

Do you know of any land that's currently
been identified for acquisition?

MR DE YOUNG I'msorry, didn't catch
the first part of the question.

MR. BASOFIN: Are you aware of any |and
that's been proposed for acquisition towards
conpensatory mitigation for this project?

MR. DE YOUNG For this project?

MR. BASOFI N:  Yes.

MR. DE YOUNG No. No, that's sonething
that we've tried to get out of Fish and Gane. CQur
i ssue is not that sonme portion of this project
i nclude acquisition. And, in fact, BLM | believe
a letter that was appended to Departnent of Fish
and Gane |letter of Cctober 27th, ny apol ogies |
don't have the exhibit nunber, included
acqui sition as one of the ways that the
conpensati on funds woul d be used.

Qur issue is acquisition of 8000 acres.
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I've tried again and again and again to get sone
specificity on if there are areas that they would
like to see acquired, to let us know where. And
I've yet to receive anything on that.

MR. BASOFIN:  And have you proposed any
particular |ands for acquisition towards
mtigation?

MR. DE YOUNG  Again, what we proposed
was an in-lieu fee. And then letting the experts
among t he agenci es, and perhaps even the
i ntervenor groups determning, that's the
bi ol ogi sts determ ning how best to spend the
nmoney. Not the bureaucrats. That's our point.

And it's geared towards the species.

MR. BASOFIN: M. De Young, earlier in
your testinmony you stated, | think, that COFGis
trying to reopen the NEMO? |n your opinion does
CDFG have a role in assessing, review ng and
nmaki ng recommendati ons on this project?

MR, DE YOUNG |I|I'msorry, you talked
about the NEMO and then you tal ked about do they
have a role in this project --

MR. BASOFIN: |I'mreferring to a portion
of your testinony where you were discussing CDFG s

i nvol venent in the project.
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MR DE YOUNG Right.

MR, BASOFIN: And | think your statenent
was that you felt that by becoming involved in the
project they were trying to reopen the NEMO by
asking for a two-to-one mitigation ratio, where
you thought that the NEMO only required a one-to-
one mtigation ratio.

MR HARRIS: |'mgoing to object to the
characterization of this testinmony. | think I
know where you're going. Try it again, though,
don't think he said it quite that way, Josh.

MR, BASOFIN:. Ckay. Was it your
testinmony today, M. De Young, that the two-to-one
mtigation ratio that DFG has reconmended goes
beyond the requirenents for mtigation?

MR, DE YOUNG It is my understanding
that the fact that we are on federal |and, not
state land, that we have concl usions that were
reached in the NEMO regardi ng conpensation for
this land that conpensation to BLMis the
mtigation that's required for the project.

And | stated that we went beyond that,
and very early on agreed to additiona
conpensation mtigation in the formof funding

conmensurate with a one-to-one ratio to be paid to
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t he noney should go to, whether it be Depart nent
of Fish and Ganme or National WIldlife, NFW, sone
third party.

MR. BASOFIN: Okay. And is it your
opi nion that Fish and Gane code section 2081,
whi ch contains the requirenents for incidental
take permitting, and the full nitigation standard
contained therein, don't apply to this project?

MR. HARRIS: Are you asking for a |egal
opinion? O --

MR. BASOFIN: No, I'mnot asking for a

| egal opinion. 1'masking a question based on his

earlier testinony concerning Departnent of Fish
and Ganme's jurisdiction.
MR. DE YOUNG | do not believe that

currently Fish and Gane will be issuing a permt

for the project. | believe that that authority is

now subsunmed wi thin the Energy Commi ssion process.
| believe that Fish and Ganme is there to consult
and to give recommendations for mtigation.

MR, BASOFIN: Ckay, earlier in your
testimony you referenced the full mtigation
standard contained in the California Endangered

Species Act. Is it your opinion that the full
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proj ect?

MR. DE YOUNG No, | think ful
mtigation should apply. And | believe ful
mtigation to the mtigation paid to BLMfor a
proj ect on federal |and.

MR. BASOFIN: Okay, thank you. | just
have one final question concerning the statenent
that M. Ratliff alluded to in your collective
testinmony, concerning the ability of the project
to be restored to its current state such that it
woul d not be lost in perpetuity.

Do you have any projects that have

currently been permtted and constructed and

returned to their previous ecological functions to

cite to?
DE YOUNG Does Bright Source?

BASOFI N:  Yes.

2 3 3

DE YOUNG  No.

MR. BASOFIN: Do you have any studies
that would indicate the capacity of a project of
this sort to return habitat to its origina
function to cite to?

MR. DE YOUNG Before Dr. Spaul ding

answers, | do want to clear up one issue.
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M. Ratliff referred to a section of the AFC that
dealt with restoration.

El sewhere in that AFC we have
contenpl ating significant grading of the site.
We'd indicated we were going to cut off al
vegetation at or slightly bel ow ground |evel. And
we' ve since nodified the project description to
i ncorporate what's called a | owinpact design, or
an LAD

In the lowinpact design it's the intent
to |l eave as much of the existing vegetation in
pl ace as possible. Thereby changi ng those
conclusions that were in the original AFC about
re-vegetation.

And with that 1'Il let Dr. Spaul ding
answer the question.

DR. SPAULDI NG  Yeah, our understanding
of re-vegetation and planning for re-vegetation
rehabilitation for this project has been largely
i nforned by studies by the U S. Geol ogical Survey
and others of late 19th, early 20th century mning
canps, World War Il era, mlitary training
facilities that have been referred to earlier, and
other simlar historic broad-scal e disturbances.

MR. BASOFIN: kay, thank you. | have
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no further questions.

HEARI NG OFFI CER KRAMER:  Okay, just for
pl anni ng purposes, we're planning on taking a
break about 3:00, in about 15 minutes. Until then
we'll move on now to M. Connor.

MR HARRIS: M. Kramer, if | could, M.
Wol ard is available to be called to answer at
| east those questions, if you want to try to
squeeze that in at some point, either now or at a
time certain like 3:10 or something. Whatever you
prefer.

HEARI NG OFFI CER KRAMER:  Let's make that
-- what about the other w tness, would that be
sone other time? On the capacity factor.

MR. DE YOUNG (i naudible).

HEARI NG OFFI CER KRAMER:  Yes? (kay,
well, you can let ne know at the break then.

Let's say then 3:15, we'll have himon
t he tel ephone.

MR. HARRI S: 3:15. Ckay, thank you.
Sorry for the interruption

HEARI NG OFFI CER KRAMER:  Ckay, M.
Connor.

DR. CONNOR: Good afternoon, everybody.

| have a few questions on the recovery plan, and a
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few questions on the NEMO plan that 1'd like to
start out asking. And then I'd like to ask a few
nore questions about the surveys that were done on
the site.

First of all, 1'd like to say that I'm
actually pleased to hear the panel say that they
felt the key issue with the 1994 recovery plan was
that it needed to be inplemented. |'m probably
par aphrasi ng what they said, but it was words to
those effect.

CROSS- EXAM NATI ON
BY DR. CONNOR:
Q Is the panel aware that the north
| vanpah Val l ey that includes the project site was
proposed in the recovery plan as part of the DWA?

MR, COCHRAN: Could you repeat the
qgquestion one nore tine. | thought | understood it
the first time, but then there's an el ement of
doubt .

DR. CONNOR: The panel said that the
issue -- that with reference to the recovery plan
the issue was failure to inplenent the
recomendati ons of the recovery plan

And nmy question was is the panel aware

t hat one of the recomrendati ons of the recovery
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pl an woul d have established a DAWWA in the north
I vanpah Val |l ey? The north |Ivanpah Vall ey would
have been in the |vanpah DWA that includes the
project site.

MR. COCHRAN: Okay, just to clarify. So
you' re tal king about the 1994 recovery plan --

DR. CONNOR: Tal ki ng about the 1994
recovery plan.

MR, COCHRAN: -- what they depicted the
different |arge, you know, what | consider to be a
conceptual kind of reserve system areas that
shoul d be considered for the DWA. Yes, it did
extend into what is now north of the interstate.
Yes, |'maware of that.

DR. CONNOR: Ckay. The current
desi gnati on of the north Ivanpah Valley under the
NEMO plan is now category three, | think -- BLM
category three. | think you mentioned that
bef ore?

MR. COCHRAN. That's correct.

DR. CONNOR: Do you know when it becane
category three?

MR, COCHRAN: My understandi ng that was
part of the NEMO process. The EIS, the final, you

know, alternative, the establishment which did
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delineate the DWMAs, that area was not part of the
DWA. And areas outside the DWA, areas of
critical environmental concern, et cetera, were
converted to category three.

DR. CONNOR: Yeah, so the NEMO pl an
basically said that if you have tortoise habitat
that's not within the DWHA it, by default, becones
category three?

MR, COCHRAN: That is my understandi ng.

DR. CONNOR: And prior to that it was
category one?

MR. COCHRAN: | think that's correct.

DR. CONNOR: Ckay. So there was no
change in quality, it's just a change basically in
desi gnati on?

MR, COCHRAN: It would be a change in
t he habitat category designation.

DR. CONNOR:  Yeah, okay.

MR, COCHRAN: And nanagenent that's
attendant to the different categories.

DR. CONNOR:. Ckay. Are you also aware
that the NEMO pl an consi dered naking the north
| vanpah Vall ey an ACEC as one of its alternatives?

PRESI DI NG MEMBER BYRON: Pl ease help ne

out. What's an ACEC?
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DR CONNOR: Oh, ACEC, area of critica
envi ronnental concern

MR. COCHRAN: | can't verify that,
but -- yes, | know it was in one of the
alternatives that wasn't chosen. Yes.

DR CONNOR:  Yeah, it was in two
alternatives. | was interested to hear about your
experiences on the Kern River pipeline. | got a
coupl e of questions about that.

The Kern River pipeline was quite a
controversial project. It had the |argest take of
desert tortoises that |I'maware of of a |linear
project. Do you know how nany tortoi ses were
killed in that project?

MR. COCHRAN: Yeah, | don't know A
lot. And | would be willing, you know, to speak
to that. | think having cone from recently, from
the Fish and Wldlife Service, having been
i nvol ved in biological assessnment and the
bi ol ogi cal opinion at the Service, that was a
| ear ni ng experience.

It was a |large project soon after the
listing, and they nade some m stakes, in ny
opinion, in the biological opinionin terns of the

terms and conditions, which led to a high level of
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t ake.
DR CONNOR  Yeah, it's -- there was
actually a paper published onit, trying to
anal yze m stakes by O somback in the '80s. There

were 29 tortoises taken on that project?

MR, COCHRAN: | thought there were nore,
but --

DR. CONNOR:  Well, that's the number
that O somreports. It may well have been nore.

I"msure that you've all -- you' ve al
been out to the project site, and you've all seen
the Kern River pipeline as it crosses through the
north |vanpah Valley there.

Do you consider that to be an exanpl e,
at least in that segnent of the valley there where
we all have sonme experience, is a good exanpl e of
restoration?

DR. SPAULDI NG W covered two parts of
the Kern River pipeline just north of Ivanpah 3,
and just north of one of the Primmwater wells in
our study of re-vegetation processes in that part
of the Ivanpah Vall ey.

| can't speak to the re-vegetation
efforts such as they were for Kern River 1, which

was approxi mately 1991, thereabouts.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

209

Kern River 2, which went through there
i n about the year 2000, when you get down on the
ground, rather than, you know, fromthe interstate
or froman area where the scar is quite
noti ceabl e, because of the change in desert
varni sh coating, change in coloration of the soil
there are a nunber of plant species, both
perenni al s and annual s, that were recorded.

And re-vegetation actually, in
conparative terns over the last nine to ten years,
seens to be going along fairly well.

DR. CONNOR: And so you think it |ooks
-- it's starting to | ook natural ?

DR SPAULDI NG Pl ease define natural

DR. CONNOR:  Well, I'mjust interested,
you know, --

DR SPAULDING Sir, | don't mean to be
facetious and toy with you, but certainly as a
successi onal, natural succession in a desert scrub
conmunity it would appear to be a bit on the
unnatural side, in that it's going along so well.
And that's just a consequence, | presune, of the
re-vegetation efforts that were undertaken after
construction.

DR. CONNOR: Yeah, I'mjust interested
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in, you know, using the Kern River pipeline as it
goes through the north Ivanpah Valley there,
basically as an exanmple of the issue of trying to,
you know, recover habitat.

| mean it's a sort of a-- 1 think it's
a nice exanple of what's actually -- what it
actually takes to get recovery of habitat in the
val | ey.

Ckay, |I'd like to ask sone questions
about desert tortoise nonitoring. And that is
that a nunber of surveys have been conducted on
the project site, that's correct? Those surveys
done in 2007 and 2008, is that correct?

MR. CARRIER Yes, that's correct.

You' re tal king about the protocol |evel surveys at
the site?

DR CONNOR:  Yeah. And also there was
an additional survey conducted in July of the
current year -- |I'msorry, 2009, it's not the
current year anynore.

MR. CARRIER. That's correct. That was
a nonprotocol survey of the translocation sites.

DR. CONNOR: And that was of the
translocation sites. So the west of the project,

that's correct?
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MR. CARRIER  Correct.

DR. CONNOR: |'ve | ooked through this
data and the biologist in the first survey and the
second survey have observed a total of 25 desert
tortoises on the site, is that correct?

MR CARRIER. Yes, | believe that's a
correct nunber.

DR. CONNOR: Yeah, and then there was
sone additional tortoises seen on the
transl ocation site, but that was waiver?

MR CARRIER. Well, | think even that 25
i ncluded not just the site, but the one-mle
buf fer area, the zones of influence area around.

DR. CONNOR: Ckay. Have your biologists
ever attenpted to estimte the actual number of
tortoises on the site, as opposed to counting the
nunber of tortoises they've seen?

MR. CARRIER: No, within nmy know edge.

(Pause.)

MR. COCHRAN: You're basically, | nean,

I know you're familiar with the literature. |
nmean anytine you can actually count |ive tortoises
with a relatively intense survey, that's
preferable to estinmating based on other sign. |

mean | put a lot of enphasis on, you know, live
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tortoises rather than carcasses or scats or
unoccupi ed burrows.

DR. CONNOR: Are you saying that your
belief is that the 25 tortoi ses you observed are
all the tortoises on the project site?

MR, COCHRAN: |'d be very surprised if
it were. | nmean | wouldn't be surprised if
there's sonme juvenile-size tortoises, sone
hat chl i ngs, sone snaller tortoises that m ght have
been, you know, ni ssed.

And also it's a snapshot in tinme. They
nove around. There could be fewer there, there
could be nmore. | nean they nove.

DR. CONNOR: Are you famliar with the
report that was generated, it's dated August the
11th, by SNEI, August 11, 2009? It's the report
of the survey of the translocation area.

MR, COCHRAN: Yes.

MR HARRI'S: |s there an exhibit nunber
with that one?

DR. CONNOR: It's -- sorry, | don't know
what it is.

MR, COCHRAN:. There is an exhibit
nunber .

MR, HARRI S: Is it Mchael's exhibit
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COCHRAN: I1t's one of our exhibits.
CONNOR: No, it's one of --
HARRIS: Ch, it's one of ours?

COCHRAN:  Yeah.

2 3 ®» 3 %

HARRIS: Then it's an authoritative
docunent and it should be followed closely, yes.

DR. CONNOR: I'msorry, | -- you know, |
don't know what your exhibit nunmber is. It mght
be towards the end, though.

MR, COCHRAN: It is supplenental data
response 2-1 or J, | can't --

DR. CONNOR 2-J, 2-J.

MR. DE YOUNG That's exhibit,
suppl enental data response set 2-J is exhibit 47.

HEARI NG OFFI CER KRAMER: Al so |isted as
exhibit 29. kay, | guess you had two versions
dated at different times. |Is that possible? Wth
the same 2-J suffix.

MR. CARRIER There is data response set
2-J, and then suppl enental data response 2-J.
Pr obabl y, yeah.

HEARI NG OFFI CER KRAMER:  Ch, okay, |'ve
got you. Thank you. So 47 is the exhibit nunber.

MR. HARRI S: Does the panel have the
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docunent, or a copy of it? Yeah, okay.

MR. CARRI ER:. Yeah, we have a copy of
t he docunent.

MR HARRI'S: Sorry, Mchael, sorry.

DR. CONNOR: Do we have a copy of it
now?

MR CARRIER: | think we have a copy of
it, yes.

DR. CONNOR: All right, great. kay, in
t hi s docunent perhaps one of you could sunmarize
what was done, what is reported in this docunent?
| mean | can try and do it for you, but it's
probably best if one of you do that.

MR CARRIER | can give you a little
bit of a summary of it. SNEI went out to the four
potential translocation areas and surveyed | ooking
for sign they didn't expect because of the |ate
data. As you nentioned, they didn't expect to see
alot of live tortoises. But they were |ooking
for burrows and sign to get sone sense of density.

(Tel ephone operator interruption.)

(Laughter.)

HEARI NG OFFI CER KRAMER: o off the
record for a mnute.

(OFf the record.)
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DR. CONNOR: Ckay, so we've got the
document now?

MR. CARRI ER:  Yes.

DR. CONNOR: And we're going to have a
descri pti on.

MR. CARRIER: So they surveyed | ooking
for tortoise sign, which they recorded. And then
based on that they tried doing a little
statistical analysis to kind of get some kind of
i dea of the level of survey.

And their conclusion, | think, was that
the translocation sites had about the sane density
of --

(Tel ephone operator interruption.)

HEARI NG OFFI CER KRAMER:  |'m going to
hang up and call back in during the 3:00 break
But hopefully we can keep going. We're about to
t ake a break.

MR CARRIER And | believe that their
concl usi on was that the translocation sites had
about the sane density of tortoises as the regul ar
proposed project site. Conparable type of density
and habitat.

DR. CONNOR: Ckay, are you aware of the

nmet hod they used to do that?
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MR CARRIER. |'mnot -- they used sone
kind of, type of statistical analysis and |I'm not
that famliar with what they did.

DR. CONNOR: Yeah, they used the
protocol that was provided by the U S. Fish and
Wldlife Service?

MR. CARRIER: The new 2009 protocol --

DR. CONNOR: The 2009 protocol ?

MR. CARRIER -- statistical analysis.
Yeah.

DR. CONNOR: Yeah. Are you famliar
with the protocol ?

MR. CARRIER  Personally |'ve read the
protocol, but | have never tried to do a
statistical analysis with it.

(Tel ephone operator interruption.)

HEARI NG OFFI CER KRAMER: W' re al nost
there to the break. Keep going.

DR. CONNOR: Ckay, one of the -- you're
not famliar with the protocol, itself? Are you
aware of the basis behind the protocol, perhaps?

MR CARRIER |'m aware of the basis
behi nd the protocol, the newy proposed protocol
that, | think, has been allowed since, what, the

fall of 2009? But I'mfamliar with the concept
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of taking a sanple and then using statistica
anal ysis to predict roughly what the -- of what
the I evel of density is, or the number of
tortoi ses based upon your sanple size and project
size and all that.

DR. CONNOR: Yeah, so basically what you
do is your survey crew go out; they survey the
project site. They gather a, you know, an
observed number of tortoises. And then they go
back and they do a statistical calculation to work
out actually what the abundance of tortoises is on
that site, to get an estimate of the nunber.

kay. And that is what was done in this
report. And you look at the report and in table 5
of this report, it lists the cal cul ated val ue,
what it calls the calculated value of the N, which
is the estimted nunber of tortoises on the site.

MR. CARRIER  Yes, | see that.

DR. CONNOR: It's at the top of page 9.
Ckay.

MR CARRIER | think that there's a
problemwith this table in that the third colum
it says tortoises located. | think it neant
tortoise sign |ocated.

DR. CONNOR: No, this is -- table 5 is
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actually the data fromyour 2007 survey.

MR CARRI ER. ©h, okay.

DR. CONNOR:  You know, as you said
before, they were trying to conpare the nunber of
tortoises at the relocation sites, translocation
sites, with the project site.

So what they did is they analyzed the
data fromthe project site, and compared this with
the relocation site

MR CARRIER. |'mnot sure that's
correct, because if that third colum says
tortoi ses | ocated, and you're saying that's the
2007, | don't believe we had ten tortoises in
Ivanpah 1. | think we had closer to five.

DR. CONNOR: Well, this is the data in
the table. | nean I, you know, going --

MR CARRIER | think this -- it says
tortoises located in the colum, but |'mnot sure
what the data's referring to. And it's not
referenced. That table is not referenced in the
text. | went and | ooked for it, as well, after
saw your written testinony.

| did ask SNEI for an explanation and
never got one back on table 5, but they did send

me their data table. And | can take a | ook at
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that during the break and print it out, if you'd
l'i ke.

But | think, I"mpretty certain that
these nunbers here, the tortoises |located in each
of these are not fromthe 2007 and '8 surveys.
Because we had nore tortoises up in |Ivanpah 3,
which is a bigger area, than we had down in
| vanpah 1.

DR. CONNOR: Ckay. |If we just |ook at
the data that's actually in that table --

HEARI NG OFFI CER KRAMER: Why don't we
break here since they want to go look a little
bit, it sounds like. And we prom sed to break at
3:00. So, let's cone back at -- let's nake it
3:20 now. And we'll pick up where we left off.

MR BASCFIN. M. Kraner, could | ask a
brief question before we break. Just taking note
of the tine, I'mwondering if we have a tentative
schedul e for the afternoon. |'m wondering because
| have ny expert, Dr. Marlow, here for a one-day-
only appear ance.

HEARI NG OFFI CER KRAMER:  Okay, wel |,
after staff, | think you, in the order we've
chosen you'd be the next person to put himon

We are going to be going into the
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evening. | guess this is a good tine to let you
know about that. So | think -- and we can
probably go till -- not until the next norning.
We' Il certainly be hone for Letternan.

(Laughter.)

HEARI NG OFFI CER KRAMER: But Leno, while
he's still on -- but, anyway, this is notice that
-- and the applicant is providing sone box
I unches.

And the other detail we will need to
attend to at the next break is if sone of you have
parked in the state garage, then you will need to
get your cars out of there before they close it
up.

But, we're going to set the timng of
that up so you'll be able to park themon the
street after the meters shut down. So, it won't
cost you any nmore anyway. But | believe it's
7:00, if you're not out of those garages by then
you will -- you'll be there all night.

So, question?

MR, SPEAKER: Yes, question about M.
Wol ard - -

HEARI NG OFFI CER KRAMER:  For M.

Wool ard, now | think he could call in at --
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actually, can he call in tomorrow? 1Is that just
as easy?

Could you find out, because we night
find that we would prefer using the extra tine on
bi ol ogy today, rather than breaking out train of
t hought .

So, back at 3:20. Of the record.

(Brief recess.)

HEARI NG OFFI CER KRAMER: Okay, we're
back on the record. First, M. Harris, the topic
of M. Wolard' s availability?

MR, HARRI'S: M understanding is that
M. Wholard will be on an airplane tonorrow
norni ng. You asked about his availability
tonorrow. But will arrive on the east coast after
1:30. So if we were to pick at tine certain, you
know, maybe 2:00 or so to allow for variabl es
there. | think we can make hi m avail abl e tonorrow
afternoon to answer at |east those questions.

HEARI NG OFFI CER KRAMER:  Ckay. Shoul d
we pick the time now, or maybe in the norning? 1Is
t hat good enough?

MR HARRIS: Well, it would be 1:30 or
|ater tonorrow. And naybe it woul d make nore

sense to pick it in the norning so you can figure
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out whether there's any flight issues.

HEARI NG OFFI CER KRAMER:  Okay. Al
right, so let's continue, then. So M. Connor is
-- there, there he is.

Your next question, sir.

DR CONNOR Is that better? |Is the
m cr ophone on?

THE REPORTER:  Yes.

DR. CONNOR: Ckay, thank you.

kay, so can we get back to this SNE
report. W just had a discussion that there is
some issue with the data in table 5, is that
correct?

MR. CARRIER Yes. W were discussing
the data on table 5.

DR. CONNOR: And the discrepancy was
what, exactly?

MR CARRIER. Well, I'mconfused with
table 5 because table 5 identifies tortoises
| ocated per site, Ivanpah 1, 2 and 3. SNEl did
not survey lvanpah 1, 2 and 3, but they surveyed
transl ocation sites.

And | have a figure that shows the
| ocation of the tortoises that were found during

the two protocol surveys. And in |lvanpah 1, for
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exanpl e, there was one, two, three, four during
the first survey and one during the second. So
that gives you only five. And they have ten on
their table.

So I'mnot quite sure what their table
is trying to express. That -- no, they didn't, |
don't think. So they just -- the point, though
is | think we're trying to make sonet hi ng nore out
of this SNEI report than was intended.

The purpose of their survey was to
identify -- sure, hang on a second.

(Pause.)

MR. CARRIER. On face val ue, |ooking at
the data fromthe survey it |ooks like they
reversed themcalling |Ivanpah 3 |vanpah 1.

I vanpah 2 would be the sane. Then |vanpah 1 was
referred to as Ivanpah 3. There are five
tortoises that were found at |vanpah 1; there were
ten tortoises found at |Ivanpah 3. And there were
three found at |vanpah 2.

So that means that these nunbers are al
of f, then, because the acreages is backwards.

DR. CONNOR: Ckay, |'msorry, could you
say what those nunbers are again? Let ne just

wite themby the table here so | can be clear
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Sorry.

MR. CARRIER Let ne just give you the
picture. That figure is out of the tortoise
transl ocation plan. And the exhibit nunmber is on
t he back.

DR. CONNOR  So based on this, then, the
correct numbers in that second colum shoul d be
five, three, ten?

MR. CARRIER: Correct.

DR. CONNOR: Correct? GCkay. Okay, al
right. Do you want this back or can | keep this?

kay, --

HEARI NG OFFI CER KRAMER:  Just for the
record, which exhibit is that fron?

MR. CARRIER That's fromexhibit 41.
It's fromthe desert tortoise translocation-
rel ocation plan, which was an attachnent to
suppl enental data response set 2-D, as in David,
whi ch is exhibit 41.

HEARI NG OFFI CER KRAMER:  And what figure
is that fromthat exhibit?

MR CARRIER. Oh, nman. 1'Il |ook, hang
on a second.

HEARI NG OFFI CER KRAMER: Vel |, does it

have a nunber on it?
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MR CARRIER:  Well, | didn't print out
the whole figure. | just printed out the top
part.

HEARI NG OFFI CER KRAMER:  Ch, okay.
Well, | can ask M. Connor, is this going to be

i nportant to your argunment down the road?

DR CONNOR Whiere the data canme fron®

HEARI NG OFFI CER KRAMER: Referring to
this, referring to that particular docunent?

DR CONNOR: Where the correct data cane
fronf

HEARI NG OFFI CER KRAMER:  That you were
handed.

DR. CONNOR: No, no, no, I'mwlling to
accept that these nunbers are in the wong order.

HEARI NG OFFI CER KRAMER:  Okay, wel |,
than I'11 let it go then. But | just wanted to
make sure we have a clear record if we need to get
back to refer to that.

DR. CONNOR: Ckay, so now we have a
corrected tortoises |ocated, the nunber of
tortoises | ocated col um?

MR. CARRIER Correct.

DR. CONNOR: Are you aware of how the

estimated cal cul ated value of N, which is the
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estimated number of tortoises on the site, is
actual ly determ ned?

MR, CARRIER. No, |'m not.

DR. CONNOR:. Ckay, it's a relatively
sinmple formula that requires --

MR HARRIS: Well, wait a minute. The
wi t ness answered the question, so --

DR. CONNOR:  Ckay.

MR HARRI'S: |s there another question
to foll ow?

DR. CONNOR: All right, okay. Can you
conpare the data and the tortoises located to the
cal cul at ed val ue of N?

MR. CARRIER  No.

DR. CONNOCR  You can't -- | nean, can
you conpare the two col ums?

MR CARRIER |'mnot sure | understand
what you' re asking.

DR. CONNOR:. Well, | nean, can you see
the values that are in the two colums? Okay?
Under tortoises located in the first line it has
the nunmber ten, which we've now corrected to five,
but let's just use the original table because
think that's sinmpler. Okay?

And then the next columm over,
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cal cul ated value of Nis 20.

MR CARRI ER.  Okay.

DR. CONNOR: Ckay. And then if we | ook
at lvanpah 2, the value, which is actually
correct, was three. And the calcul ated value of N
is six, is that correct? Wat it says there.

MR. CARRIER  Yes.

DR. CONNOR: Ckay. And then the fina
line there, Ivanpah 3, the nunber of tortoises
| ocated is given as five. And then the cal cul ated
value of Nis ten.

MR. CARRI ER  Yes.

DR. CONNOR: Ckay, so in all cases, in
fact, the calculated value of Nis just twice the
tortoi ses | ocated?

MR. CARRIER That's correct.

DR. CONNOR: All right. That's what |
meant about the conparison. | wasn't actually
asking you to do --

MR, CARRIER No, that's --

DR. CONNOR: -- the conparison. So,
we're agreed, then, that at least for the data
that's in this table the actual estimated val ue of
the nunmber of tortoises on those three sites is

tw ce the observed nunber of tortoises?
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MR. CARRIER. That's what is cal cul ated
yes.

DR. CONNOR: Ckay. Al right, thank
you. Okay, are you -- wait just one second.

So it's your -- do you know what the
data in this report was generated for? What was
t he purpose of this report?

MR. CARRIER  The purpose of this report
was to determ ne whether, or get sonme sense of the
| evel of tortoise density in the proposed
transl ocation sites to insure we relocated the
tortoises fromthe project site into those areas,
that it would not over-popul ate those
transl ocation sites.

DR. CONNOR: Ckay, so from what you've
just said, what you're saying is basically then
t he purpose of this report was to conpare the
nunber of tortoises, the density of tortoises in
the relocation sites, translocation sites with the
project site, is that correct?

MR, CARRIER: Well, no, not necessarily
conpare, but just to determ ne whether the density
woul d be above that Fish and Wldlife Service
nunber, so that if we transfer themin we would

exceed what their Iimt was that they gave us as
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far as their protocol -- or not their protocol,
but their guidance, instructions.

DR. CONNOR: Ckay, so this docunent was
then -- there is an exhibit that was, it's exhibit
73, applicant's exhibit 73, which is an email from
Brian Croft of the U S. Fish and Wldlife Service.

MR. CARRIER.  Yes, correct.

DR CONNOR: I n which he tal ks about the
| atest report on desert tortoise surveys and
vegetation surveys in the proposed translocation
areas that were conmpleted by CH2MHI LL and Sout hern
Nevada Environmental, Inc.?

MR. CARRIER Correct.

DR. CONNOR: Ckay, that does refer to
this docunent?

MR. CARRIER  Yes, it does.

DR. CONNOR: Ckay, all right, thank you.
I think that's enough questions on that documnent.

I have a few nore general questions, and
that is, are you famliar with the |line distance
sanpling effort, the rangew de |ine distance
sanmpling effort?

MR CLECKLER: I'mstill not famliar
wi th the net hodol ogy.

DR. CONNOR: Ckay. Have you viewed the
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Fish and Wldlife Service's 2007 report? This was
submitted into evidence by Western Wat ersheds
Project. It's the latest Fish and Wldlife
Service report on the rangew de trans --

MR. HARRI'S: Do you have an exhibit
nunber, M chael ?

DR. CONNOR: Ch, do you have the exhibit
list? just one second, I'msorry. |It's exhibit
504; |1'msorry about that.

MR. COCHRAN: We were talking. o
ahead.

DR. CONNOR: Ch, |I'msorry, okay, okay.
So are you famliar with the report?

MR COCHRAN: |'mnot fanmiliar with the
report. | mean maybe if | sawit | --

DR. CONNOR: Ckay, all right.

MR, COCHRAN: -- might be famliar. And
| did not reviewit. | amfamliar with line
di stance sanpling and, you know, the idea behind
it, I mean, in general.

That is my understandi ng renenbrances
that that was a sanpling nmethod to get after
trend. And was somewhat supplenmented. | nmean the
per manent study plots in terns of getting after

trends. You get nore easier -- you get quicker
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data and over a larger areas. Wuld that be --

DR. CONNOR: Yeah, are you famliar with
t he net hodol ogy that's used to determ ne nunbers
of tortoises on permanent study plots?

MR. COCHRAN. Yes, | have. It's been
awhil e, but, yeah, |'ve been involved in the
per manent study plots.

DR. CONNOR:  So these woul d be narked
and recaptured tortoise?

MR. COCHRAN:. Correct. | haven't done
it, myself.

DR. CONNOR: Coul d you --

MR. COCHRAN: |'ve mainly gone out and
vi sited peopl e doing them --

DR. CONNOR: Ckay, okay.

MR COCHRAN: -- and I'mfamliar with
t he met hodol ogy.

DR. CONNOR: Ckay. Could you sort of
give a very brief description perhaps of what
happens with the mark and recapture study?

MR, COCHRAN: Well, on the pernanent
study plots, | nmean they've basically, you know,
you got a square kiloneter, a square nile, and the
bi ol ogi sts are pretty nmuch, you know, |iving out

there and basically know every individual, you
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know, tortoise

And they go out there, | believe it was
every ten years, something like that, or, you
know, |long period. And basically they, you know,
| ocated every tortoise. | mean | don't recal
t here being much mark and recapture. And | don't
recall much in the way of, you know, any
estimating invol ved.

You know, they go back, let's say ten
years |l ater, you know, they have marked, you know,
tortoises. And | think it was those study, the
per manent study plots, | nmean in |ooking at the
recovery plan and the listing, that was the
primary source of the docunentation for the
decline, or, you know, docunment declines.

DR. CONNOR: Ckay, is anybody el se on
the panel famliar with mark and recapture
st udi es?

MR, CLECKLER: |'ve participated in
t hose before --

DR. CONNOR:  Ckay.

MR, CLECKLER -- where we've narked
tortoi ses.

DR. CONNOR: Ckay, and so can you
descri be what you actually do? | mean just a
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little brief overview

MR HARRIS: |'mgoing to object on the
basis that this is not our testinony.

DR. CONNOR: Ckay. Al right. Okay, |
have anot her question then, and that is why do
bi ol ogi sts running the pernanent study plots have
to do mark and recapture rather than just wal k
over the study plot and count all the tortoises on
the square kilonmeter or the square mle?

MR. HARRIS: And, again, |I'mgoing to
obj ect to being beyond the scope of the direct
testimony here. These are questions for your
wi tnesses, if you'd like them

DR. CONNOR:  Ckay.

MR HARRIS: M witnesses did not
testify to these matters.

DR. CONNOR:  Ckay.

MR. RATLIFF: Do we have a ruling on the
obj ection?

DR. CONNOR: |I'mnot a |awer, | have no
i dea.

MS. SMTH. Are you wi thdraw ng your
guesti on?

DR CONNOR | could do -- should

wi t hdraw my questi on?
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MS. SMTH. Go for broke and request a
ruling.

DR. CONNOR: Ckay, I'Il request a -- |I'm
sorry, I'mno lawer and |'mnot famliar with
t hese proceedi ngs.

MR, HARRI'S: To your benefit.

PRESI DI NG MEMBER BYRON: No, we're
actually glad, we're actually very gl ad.

(Laughter.)

PRESI DI NG MEMBER BYRON: How about a
ruling, M. Kraner?

HEARI NG OFFI CER KRAMER:  I'm sorry, am |
not on? | sustain the objection. | think those
guestions are best asked of the people who are
famliar with the study. And these gentlenen have
said that they're not.

DR. CONNOR:. Ckay. All right, thank
you. Okay, | have a few nore questions if that's
okay.

One of you stated in the rebutta
testinmony, and stated this earlier this afternoon,
nmade the statenent that recovery units were
desi gnated for purposes of designing a reserve
systen? And in the --

MR CARRI ER: Correct.
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DR. CONNOR: In the rebuttal testinony
it's highlighted, so -- is that correct?

HEARI NG OFFI CER KRAMER:  You need to --

M5. SMTH. He said correct.

DR. CONNOR: Ckay. Could one of you
point nme to where in the recovery plan this is
nmenti oned?

MR. CARRIER Yes, | think | could, --
grab a copy of the recovery plan. Somewhere in
there, you know, within the recovery plan they're
di scussing the evolutionary significant units, you
know, what they are, the simlarity in population
et cetera, et cetera.

And that then equated to what they call
t hat was synonymous, equated to recovery units.
Correct, that that was ny renenbrance. And then
-- right, and so then they had earlier than that,
| mean you renenber they had a little graph like a
figure of what the optinmal reserve design would
be.

And then they had sonme conceptual, you
know, what the DWWAs would | ook like. And then
later in the evolutionary significant units they
wanted to insure that they had an adequate design

you know, | arge enough pol ygons, connectivity, et

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

236
cetera, et cetera, a host of biologica
considerations for a reserve design

So, in designing the DWAs conceptual ly
and that's why earlier on those DWMAs enconpass,
for example, this project area. | nean they were
sonmewhat conceptual. This is where we woul d want
agenci es to be, you know, delineating and
demarcating their DWAs.

And so | think it would be fair to
capture it as an exercise, not solely perhaps, but
an exercise in designing reserve design. So that
you capture a sufficient area within each
evol utionary significant unit, which then evol ved
into recovery units.

DR. CONNOR: Ckay. Are you aware that
the recovery plan equated evolutionarily
significant units and distinct popul ation
segnents? That was the reason why they used this
tern? Are you famliar with that, or is that --

MR. COCHRAN: Distinct --

DR. CONNOR: It sounds |ike you're not
famliar. That's fine, that's fine. | --

MR. COCHRAN: Yeah, you introduced
another termthere, evolutionary distinct unit, is

t hat what you sai d?
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significant unit,

3 3 33

segment .

MR, COCHRAN

how di stinct

DR, CONNOR:
VR. COCHRAN

recovery plan in terns of the reserve design

I''m not.

DR CONNOR:

ESU.

COCHRAN

CONNCR:

COCHRAN

CONNCR:

237

No, evol utionary

Yeah, that equate -- okay.
And a DPS.

And the DPS, again, is?

Di stinct popul ation

kay, no, |I'mnot famliar

popul ati on segnent --

Ckay.
-- played into the

NO,
Ckay.

The reason | was

asking is because the recovery plan specifies

that --

33 3%

2

not a |l awer,

wi fe i s happy she's not one,

But ,

testimony of --

HARRI S:
CONNOR:
HARRI S:
CONNOR:
HARRI S:

bel i eve nmne,

seriously,

Excuse ne.

["msorry.

Is there a question?
Ckay.

I mean | understand you're

that's a benefit. W
t oo.

if we can stick with the
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DR. CONNOR: Right. | think that's --
I"'mgoing to finish my questions then. Thank you.

HEARI NG OFFI CER KRAMER: Ckay. Basin
and Range Watch. And, M. Emmerich, |'mnot sure
that you were introduced to our court reporter, or
that he has the spelling of your |ast nane.

MR, EMMERICH. Ch, okay, it's
E-mme-r-i-c-h.

HEARI NG OFFI CER KRAMER:  And your first
name?

MR. EMMVERICH  Kevin, K-e-v-i-n.

HEARI NG OFFI CER KRAMER: Okay. And you
and Ms. Cunni ngham are dual representatives of
Basi n and Range Watch, so, go ahead.

MR. EMMERICH: Correct. | just have a
coupl e of brief questions.

CROSS- EXAM NATI ON
BY MR. EMVERI CH
Q Question nunber one, were any of the 25

tortoises on the site that were found tested for
upper respiratory tract di sease?

MR, COCHRAN:  No.

MR, EMMERICH: Are there plans to?

MR, COCHRAN: That is a requirenent of

the translocation plan.
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MR, EMMERICH: Do you believe that it is
possi bl e that stress can potentiate the disease in
i ndi vidual animals, or tortoises that carry the
m cr opl asma?

MR. COCHRAN: It's my opinion that
stress can never be ruled out as a factor, a
contributing factor in the disease.

MR. EMMERI CH: Ckay, thank you. That's
all | have.

HEARI NG OFFI CER KRAMER:  Thank you.
California Native Plant Society.

MR. ANDRe: Deciding at this very
nonent. And it's going to be mne.

HEARI NG OFFI CER KRAMER:  Ckay, soO,
pl ease give us your name again for the record, and
go right ahead.

MR ANDRe: Jim Andr,, A-n-d-r-,. Well,
I"'ma botanist and I'"mnot a | awer, so | think
it's probably the nost rel axing noment for the
group up there. Maybe.

CROSS- EXAM NATI ON
BY MR. ANDRe:
Q There was sone di scussi on about

vegetation and recovery, particularly from M.

Spaul ding. So this question is primarily directed
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at those coments. But all of you are welconme to
respond.

M. Spaul di ng, your statenment about
substantial recovery along the corridor of 1-15
t hat you' ve observed fromyou nentioned aeria
phot os.

Is that sonmething that's a persona
observation, or is that based on a report or a
study that was done along |-15?

DR. SPAULDI NG | apol ogi ze for not
being entirely clear. The site that | was
referring to is a borrow pit site that is |ocated
approximately a half a mle to the -- it's on the
north side of the interstate, and approxinmately a
half mle fromthe EH Wll exit, not the entire
I ength of the interstate.

And | was referring to the area of
phot ography in that the easiest way to identify
that site is fromaerial photography. It shows up
rather well in aerial photography.

When you wal k out to the site on foot |
woul d expect that a non-botanist, a non-ecol ogist,
woul d not be aware that he or she was standing in
the mddle of a early '60s era borrow pit, because

of the robustness of the vegetation recovery
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t here.

MR, ANDRe: \When you say robustness,
wel |, what is that parameter? |s that cover and
structure sonehow conbined into some attribute?

DR. SPAULDING No. It's a general term
and it refers to the fact that in conparing the
| argely undi sturbed vegetation i medi ately
adj acent to the borrow pit, it's dom nated by
creosote and white -- sage.

If you walk into the borrow pit area
it's also supports prinmarily creosote and white --
sage with some cheeseweed hynenocl ea sal sol a
associated with it.

MR, ANDRe: So you didn't nean to say
aerial photos, aerial photography as the nateri al
that was used to exami ne and neke the observation
of recovery along I-15. And you did not nean the
entire 1-15 corridor through the M)jave Desert?

DR SPAULDI NG That's correct.

MR. ANDRe: Later you mentioned that
recovery is sonething that you can exam ne better
when you get on your hands and knees, such as on
t he second rendition of the Kern pipeline, number
2.

VWhat paranmeters are you exam ning there
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and what do you nean by recovery in that case,
say, versus the |ayperson walking into an area and
seei ng cover?

DR. SPAULDING |I'msorry, sir. Could
you repeat the question, since recovery and cover
seemto be so radically different, one to the
ot her.

MR ANDRe: |'d like to ask the question
in a broader sense so that it's alittle easier --
it allows you a little nore flexibility in your
answer, if that's okay.

DR. SPAULDI NG Not a problem

MR, ANDRe: How woul d you define
recovery, or how would you clarify your definition
of recovery when you have discussed it in ternms of
aerial photography as a tool for examining it?

Surfacial features, such as sheen on
rocks. Cover -- |I'mnot done yet, sorry. Cover
vegetation, primary shrubs. And how would you
couch that in terns of howit applies to
tortoi ses, native vegetation or soils, which are
three different things?

MR HARRIS: It's a compound question
and | appreciate he's not an attorney. But could

we break it down into a little shorter bits, so --
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MR, ANDRe: How woul d you define
recovery as habitat suitable for desert tortoise
recol oni zati on? Recovery of vegetation

DR. SPAULDING Wth all due respect,
"Il treat that as two questions, in and of
itself.

Recovery | would first define as the --
after disturbance would be essentially, as you
probably know, a successional process as first
identified by Cenments, if you will, in the early
20th century. In which, over tinme, after a mmjor
di sturbance fromwhich a |large part or entire
ground vegetation cover is renoved, you first have
col oni zers, and then you have successi ona
species, first early and then | ater successiona
speci es.

And over tine the conposition of the
vegetation of the disturbed site has a tendency,
in terns of species conposition and in terns of
species, if you will, richness, and in terns of
cover to resenble nore and nore the undisturbed
vegetation. That is, generally speaking,
recovery, as | refer to it.

And | believe the second part of your

guesti on was how does that relate to desert
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tortoise habitat?

MR. ANDRe: That's right.

DR. SPAULDING And this may be
considered sinplistic by some, but it's generally
considered to be an ecol ogi cal principle that the
nore productive a plant comunity is, and the nore
di verse a plant community is, the greater the
carrying capacity of that plant community for
vertebrates, including desert tortoise.

MR. ANDRe: Also, in a vegetation
associ ati on you have cryptobiotic species, nobsses,
i chen and cyanobacteria, blue-green al gae, et
cetera. Those are in the soil crusts which are in
t he upper layer of the soil

My question --

(Laughter.)

MR, ANDRe: -- when that topsoil is
di sturbed, are you aware of the rates of recovery
and the inportance the soil crusts play in
reestabl i shing native vegetation, which is also
i nportant in reestablishing healthy tortoise
habi t at ?

DR SPAULDING W are aware of the
general inportance, ecological inportance of

cryptobiotic crust, and pay particular attention
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toits essential, well, |arge-scal e absence.

There are patches out there where you
can find it, but generally cryptobiotic crust is
absent. And we consider that to be due to the
fact that it's on the west side of the valley.

Cryptobiotic crust often does best on
silty substrate, which is on the downw nd side of
the vall ey, which would be on the other side, the
east side of the valley.

MR. ANDRe: Are you aware of Nicole
Petriasek's PhD thesis where she's | ooking at soi
crust devel opnment in the Ivanpah Vall ey?

DR. SPAULDING No, sir, I'mnot.

MR. ANDRe: Do you know Robert G aham

Bob Graham at UCR? He's a professor in soi

ecol ogy.

DR SPAULDING He and | have crossed
paths, | do believe, yes, sir

MR. ANDRe: Let's keep this going. Wen
you cited reports or studies, | assune

publications regardi ng recovery at mne sites,
showi ng recovery in 50 years, what were those
papers? Who were the authors? And re-examn ne
t hose conclusions, if you can?

DR. SPAULDING I'Il be happy to,
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although I'd offer a small correction. | do not
believe | said that the nmine sites or studies
denonstrated recovery within 50 years. |
enphasi zed that they denonstrated recovery of one
sort or another.

The studi es were conducted prinmarily by
the U S. Geol ogi cal Survey, and Robert Webb of the
USGS, Tucson, was the principal author, or at

| east senior scientist on a nunber of those

st udi es.

They were in the G eenwater Mountains of
the Funeral Range of California. | remenber
several mning sites, or mning -- yeah, mning

sites. They're towns, boomtowns that had since
been abandoned and structures had di sappear ed.

Nevert hel ess, you could identify the
effects of the mning, as well as the types of re-
vegetation that had gone on.

Those, generally speaking, in terns of
timelines, denonstrated recovery on the order of
70 to 100 years.

Dr. Webb was al so senior scientist and
| ead on sone of the studies of successiona
processes on the Wrld War |l sites, conmonly

referred to as Patton's training facilities, in
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both the California, as well as the Arizona
portions of the, in this case, Colorado Desert.

MR ANDRe: In Bob Webb's discussion in
t hat paper, does he distingui sh between function
interms of -- well, in his discussion about
recovery, does he show the difference between the
function of a re-establish native vegetati on and
t he covered, the percent cover? What paraneters
is he focusing on in his --

MR HARRIS: |1'mgoing to object to the
guestion that it's outside the scope of our
wi t nesses' testinobny. And, again, |'mtrying
really not to be who | am But this is not within
our testinony.

MR. ANDRe: | guess ny point is do you
recogni ze that recovery is not just a visua
concept --

HEARI NG OFFI CER KRAMER: Wl 1, let me
stop you there, because | need to rule on the
objection. Let me ask you where you're going with
all this? Starting to wonder about rel evance.

MR. ANDRe: Recovery is a very vague
term as used throughout both the vegetation
section and the tortoise habitat section. And

yet, the actual neaning can -- you know, is
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i mportant in discussing inpacts, which is why
we're here.

HEARI NG OFFI CER KRAMER:  And are you
attenpting to i npeach these w tnesses' testinony
and conclusions by reference to the work of
ot hers?

MR ANDRe: |'mresponding to the use of
references of others so |I'mclear on which papers,
for instance, he was citing.

HEARI NG OFFI CER KRAMER:  Ckay, your
guestions are kind of beating around that bush,
but | think those, certainly finding out what
underlies their opinions is appropriate
exam nation material.

So, I'lIl sustain the objection, but
all ow you to continue al ong those lines.

MR, ANDRe: Ckay. | was beginning to
ask, and I will, if -- and this is, again, not
just to M. Spaulding, but to all of you. 1In the
definition of recovery | think, you know, a visual
recovery is a very broad term And when you
stated earlier, | believe it was M. Spaul ding,
that the Kern pipeline nunber two, the second one
that was put in, in | believe, 2002, there was re-

vegetation there where they planted a seed m x.
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tortoi se habitat?

DR. SPAULDING Al | can say is it's
going in the right direction

MR. ANDRe: Are you familiar with the
dom nant shrub species that they planted on the
ri ght-of -way?

MR HARRIS: |'mgoing to object again
to questions about things that aren't in our
proj ect.

HEARI NG OFFI CER KRAMER: Vel I, ['11
overrule the objection. He's allowed to ask the
wi t ness about an exanple the witness previously
gave. And to probe further into the basis for
t hat opi ni on.

DR SPAULDING | would have to | ook at
our report of the transects that were taken on the
Kern River right-of-way to refresh my nmenory with
what species were recorded as being the nost
i mportant there.

But we did record them by taking

standard transects and/or relev,s. | believe it
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was relev,s, actually.

MR, ANDRe: Ckay, | have no further
guesti ons.

HEARI NG OFFI CER KRAMER:  Thank you. Next
woul d be the Center for Biological Diversity.

MS. ANDERSON: Hi, |I'm Il eene Anderson
I"'malso not an attorney, but | have divided up ny
sentences so that |'monly asking one question at
atine. And | just have a few questions for you.

CROSS- EXAM NATI ON
BY MS. ANDERSON
Q First, | want to talk a little bit about
the northeastern recovery unit and how the --
what's on the | andscape currently is affecting or
not that popul ati on.

So, for the desert tortoise folks, do
you agree that underpasses have been used to
provi de safe pathways for desert tortoise to get
under roads in the past? Are you aware of those?

MR. CLECKLER: Yes, |I'm aware of at
| east one study that was, | believe, funded by the
CEC.

M5. ANDERSON: And do you agree that
t here are underpasses under |-15 that provide

opportunities for animals, including desert
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tortoise, to pass under the interstate?
MR. COCHRAN: You're asking are we aware

in the general area of the project are there

under passes that have been put -- |I'mnot aware of
any. |'mnot aware, | just don't know.
MR CLECKLER: And |'mnot aware. [|'m

not famliar with the wildlife passage
opportunities along that stretch of 1-15.

MS. ANDERSON:. And do you have evi dence
that shows that the 1-15 has inpacted the desert
tortoi se popul ation on the site?

MR HARRIS: |'mgoing to object.

Again, it's not a question about our testinony.
She's asking them for evidence on a panel

M5. ANDERSON: | believe that it is part
of your testinmony with regards to isolation of the
popul ation fromthe rest of the recovery unit.

MR HARRIS: If |I'mwong about that, |
apol ogi ze, but it doesn't sound like our
testinmony. |If you have a reference.

HEARI NG OFFI CER KRAMER:  \Wél |
regardl ess of that, it is probing to find out what
i nformati on your experts had in their mnds when
they formul ated their opinions.

And it may be that down the road she
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wi || suggest that knowi ng that information m ght
have affected their opinions.

And | think that's a perfectly
appropriate line of questioning. So the objection
is overrul ed.

MS. ANDERSON:. Ckay. |It's actually on
page B-2, which is the applicant's rebutta
t esti mony.

HEARI NG OFFI CER KRAMER:  You found a
page nunber on that?

M5. ANDERSON: | did. In the third
par agraph on that page.

HEARI NG OFFI CER KRAMER:  Ckay, well, in
any event the objection was overrul ed, so --

M5. ANDERSON: Shall | read it, 1'd be
happy to --

HEARI NG OFFI CER KRAMER: -- you may go
forward. And pl ease answer the question.

MR, COCHRAN: If | understand the
qguestion, hopefully -- maybe |I'm giving the answer
to the wong question, but we did view interstate
15 as fragnenting desert tortoise habitat and
serving to isolate the northern part of the
| vanpah Valley fromthe southern part of the

| vanpah Val |l ey.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

253

And also | do believe we -- we did
identify it as also fragmenting and isolating it
fromthe rest of the evol utionary significant
unit. That, along with the Cark Muntains, is a
barrier to novenent.

MS. ANDERSON:. But do you have a study
that you were citing on that? O is that -- how
did you cone to that concl usion?

MR. COCHRAN: | cane to the conclusion
because it's an interstate highway that is fenced.
It's not fenced? Okay, | cane to the concl usion
it's isolated because it's an interstate hi ghway
and | visualize the tortoise, you know, noving
across the highway as, you know, a barrier to its
movenent .

MS. ANDERSON. Ckay, thank you. | have
just a couple of other questions. Actually this
cane from sonething that you had tal ked about
earlier, M.Cochran, | believe, with regards to
the Iinear projects.

And did | understand you correctly when
you said that desert tortoise were noved of f of
those sites, but were still probably within their
home territories? |Is that --

MR. COCHRAN: That's correct. On, you
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know, pipeline projects, you know, standard
mtigation is to, you know, clear the right-of-
way, you know, relocate the tortoises. And if |
remenmber correctly, they stipulate that they be
noved no nore than 300 feet.

So you have a tortoise, you know, you've
destroyed a burrow, you need to nove the tortoise.
You either find a conparable burrow wi thin 300
feet of the right-of-way, or you create an
artificial tortoise.

And the assunption is, yes, that it's
still within its home area.

M5. ANDERSON: And were the desert
tortoi se hone ranges on this project site mapped?

MR. COCHRAN.  No.

MS. ANDERSON: So will the tortoises,
desert tortoises there onsite still be within
their home territories, or home ranges?

MR COCHRAN. Let me -- alittle bit
el aborate here. The intent is to nove, as on our
pi peline project, to nove the tortoises the
shortest distance possible. You know, that would
be my opinion. But the shorter the distance the
better. Because that increases the |ikelihood

that it would be, you know, within it's own hone
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range.

I nean if it were to be transl ocated,
you know, ten mles away, we can be guaranteed
that it would be (sic) within its own hone range.

But to answer your question, no. For
any individual tortoise being noved, we don't know
what its honme area is. |If it was an area that it
was being translocated, neant it had to be noved
nore than 1000 neters, no, there is no data to say
whether it's within its home area or not.

MS. ANDERSON: Thank you, that's all of
ny questi ons.

HEARI NG OFFI CER KRAMER: Did you say
that the hone range could be as large as ten
mles?

MR, COCHRAN: No, | meant it the other
way, that just to throw out a wild nunber, if it's
noved 100 nmiles -- | should have said that, then
woul d, you know, be sure that it was not within
its home range.

HEARI NG OFFI CER KRAMER:  You sai d not
when you shoul d have --

MR. COCHRAN: Thank you, yeah.

HEARI NG OFFI CER KRAMER  -- or the

opposite. Okay.
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MR. COCHRAN: Pl ease correct ne.

HEARI NG OFFI CER KRAMER: The Sierra
C ub.

MS. SMTH. Thank you, M. Kraner. |
don't have any questions for this panel.

HEARI NG OFFI CER KRAMER: Okay. Any
redirect, M. Harris?

MR HARRI'S: God, no. No. W're done.

(Laughter.)

HEARI NG OFFI CER KRAMER: (Ckay. And that
will end this panel. W nmay have a question

(Pause.)

HEARI NG OFFI CER KRAMER: M. Ratliff,
while we're waiting, did you intend to present any
direct testinony fromyour wtnesses?

MR, RATLI FF:  Yes.

HEARI NG OFFI CER KRAMER:  Ckay.

(Pause.)

HEARI NG OFFI CER KRAMER: Ckay, we are
finished with this panel, thank you.

M Ratliff, did you prefer to present
your witnesses as a panel, or individually?

MR RATLIFF: W have two witnesses. W
have M. Scott Flint fromthe Departnent of Fish

and Game, and we have Ms. Susan Sanders. These
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are our witnesses for desert tortoise habitat and
mtigation, that portion of the staff's FSA that
addresses that.

Actually if | could -- it mght work if
| could recover -- it looks like M. Harris is
novi ng, so | could actually maybe have ny
wi t nesses al ongsi de ne here.

PRESI DI NG MEMBER BYRON: M. Ratliff, a
little | ouder, please.

HEARI NG OFFI CER KRAMER  Ckay, well, can
M. Flint and Ms. --

MR, RATLI FF:  Yes.

HEARI NG OFFI CER KRAMER: -- Ms. Sanders
cone forward. Were both of you sworn?

MR. FLINT: Yes.

HEARI NG OFFI CER KRAMER:  So, pl ease say
your nanes again for the benefit of the court
reporter.

MR, FLINT: | am Scott Flint with the
California Fish and Game, S-c-o-t-t F-l-i-n-t.

MS. SANDERS: Susan Sanders, S-u-s-a-n
S-a-n-d-e-r-s, with the Energy Conmi ssion

HEARI NG OFFI CER KRAMER: M. Ratliff.

MR RATLIFF. M. Kramer, | propose to

ask direct questions to each of the witnesses in
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turn, starting with M. Flint.
DI RECT EXAM NATI ON
BY MR. RATLI FF:
Q M. Flint, what is your position at the
Depart ment of Fish and Ganme?

MR, FLINT: At the Departnent of Fish
and Gare |'m presently the Renewabl e Energy
Program Manager with the departnent.

And ny experience with the depart nent
has extended through 19 years of progressively
responsi bl e work, both evaluating sites under --
environnental inpacts of sites pursuant to CEQA,
California Environmental Quality Act.

In the last eight years | have had
primary responsibility for supervising the
statewi de California Endangered Speci es Act
permtting progranms, the CESA program

And for five of those years al so
directly supervised and participated in review and
approval of pernmits under CESA. Al so under
section 1600 of the Fish and Game Code, |ake and
streanbed alteration portion. And also at the
same time, oversaw the tinber harvest programin
t he departnent.

Many of those eight years |'ve al so had
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consult and advise on energy projects, and al so
with the Department of Transportation on |arge
proj ects.

MR. RATLIFF: Is the -- I'msorry, go
ahead.

MR FLINT: And npbst current -- |
accepted ny nost current position as the Renewab
Ener gy Program Manager in Decerber 2008.

MR. RATLIFF: |s the Departnment of Fis
and Gane the state trustee agency for natura
resources?

MR, FLINT: Yes, that departnent is a
state trustee and that neans that the depart nent
is charged with protecting the fish and wildlife
habitat -- fish and wildlife resources of the
state and the habitats on which they depend for
t he people of California.

Qur mssion is to preserve and protect
those habitats and resources for their intrinsic
val ue, enjoynent and use of the public.

We are al so charged -- we have severa
rol es under the -- under CEQA, the California
Environnental Quality Act. One of which is

participating in that process as a trustee,
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conmenting on projects with regard to their
effects. And recomrending mitigation neasures for
those trust resources.

We also directly are responsi bl e through
the Fish and Game Code for adm nistering and
protecti ng and nmanagi ng speci es under CESA, the
California Environmental Quality Act, and section
16000 of the Fish and Game Code, and ot her various
codes sections of that code.

MR. RATLIFF: And when you refer to
section 16000 of the Fish and Gane Code, are you
referring to the streanbed alteration agreenent
requirenents in the Fish and Gane Code?

MR FLINT: Yes, | am

MR, RATLIFF: Okay. In addition to
being the state trustee agency, nornally the
Departnent of Fish and Gane woul d i ssue a take
permt, is that correct, where such would be
appropriate?

MR. FLINT: That is correct. CESA --
under CESA provisions when certain -- when the
department makes certain findings on a project
that may take endangered species, CESA allows us
to issue a permit for incidental take of those

species. And we do so routinely on projects
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t hr oughout through the state, of all types.

MR. RATLIFF: Am | correct in describing
your role as a cooperating -- an agency that's
cooperating with the Energy Comm ssion on the
sol ar plant cases, such that the take permt
provi sions are being placed in the Energy
Conmission's in-lieu siting permt?

MR, FLINT: Yes, we work to cooperate
fully with the Energy Comm ssion. W have, for
years, worked in cooperative jurisdiction with the
Energy Commission in permtting in power plant and
siting cases.

Wth the Governor's executive order or
Novermber 2008, we have worked closely with the
Conmi ssion to develop a fully integrated process
that is attenpting to speed up the processing of
permtting for solar plants and ot her renewabl e
energy plants in California.

So that was our directive and that's our
m ssion. And we work closely with the Comi ssion
to achi eve that goal

MR, RATLIFF: Wsat is the advantage to
havi ng the take permit conditions put in the
Energy Comm ssion pernmt fromthe standpoi nt of

t he applicant?
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MR, FLINT: The advantages woul d be
several. One | just nmentioned is to significantly
speed up the process. |f the processes were not
nel ded such as they are now, the departnent would
have additional work to issue separate 1600
st reanbed agreenents and/or separate incidenta
take permts under our authorities to the
projects. And that would have themusually at the
cl ose or after the Conm ssion decision on the
project. So this speeds them up inmensely.

It's also, as directed in the Governor's
executive order, the departnent is al so working
wi th other agencies in the Renewabl e Energy Action
Team or REAT. That includes BLM and the Fish and
Wldlife Service and CEC, as nenbers, to expedite
all renewables no matter what the permitting
jurisdiction.

So the department is working with | oca
agencies and with BLM for projects under their
purview directly. And so the other benefit of
working that way is to have -- is to be
coordinated on all fronts, and also offer
opportunities to coordinate nitigation and
bi ol ogi cal anal yses over multiple projects, so

that they can -- so that the projects can be --
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t he biol ogical portion of the project mtigation
i npacts of mtigation, can be worked out as soon
as possi bl e.

M tigations can be fol ded together so
that they nove ahead efficiently and not tie up
projects and applicants.

MR, RATLIFF: Has the departnent
col l aborated with the Energy Commi ssion Staff in
proposi ng the conditions of certification for the
mtigation for the desert tortoise inpacts?

MR, FLINT: Yes, the departnent has
cooperated with the Comm ssion since md to |late
2008 on this project. And also with the other
folks with jurisdiction over the project. And
also with the project applicants.

MR RATLIFF: Do you think the
department supports the conditions that the staff
has proposed, and the conditions of certification
set forth in the final staff assessment?

MR. FLINT: Yes. The departnent does
support in full the recommendations in the fina
staff assessment. In particular, we were charged
with the CESA responsibilities for working with
the Service and BLM and the Commi ssion to devel op

the desert tortoise mitigation of the portion of
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the AFC, of the final staff assessnent.

And that is reflected in bio-17. Those
conditions in bio-17 reflect the recommendati ons
of the Departnent of Fish and Gane to the CEC
Staff.

MR RATLIFF: If all of those conditions
are adopted by the Conmission and are fully
i mpl enented, is it your opinion that the
Cal i forni a Endangered Speci es Act requirenent of
full mtigation will have been met?

MR, FLINT: Typically when the
department issues its permts it nust nake a
series of findings of fact. One of those is is
the project fully mitigated pursuant to CESA for
all impacts of the taking that the project nmay
cause.

And on this particular project | believe
that the conditions, as outlined, nostly get us
there. There is one conponent of the mtigation
that is not conpletely worked out yet, and that is
a portion of the mtigation which would all ow and
credit nanagenent on existing public lands for the
benefit of the tortoise, for the desert tortoise.

And those majors are still being worked

out amongst the staffs of BLM and Fi sh and Gare.
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And that is in process as we speak

Once we have identified a range of
alternatives and actions fromthe recovery pl an,
fromthe desert tortoise recovery plan, that we
t hi nk are appropriate nanagenent actions to take
pl ace on public lands, and we are trying to
devel op the right conbination of those projects
that woul d essentially get the nmost bang for the
buck, or be of the npbst benefit for the species
out there on the ground.

So we are going through that exercise
right nowwth the Fish and Wldlife Service and
the desert tortoise recovery office staff of the
Fish and Wldlife Service.

MR. RATLIFF: So you're referring to the
enhancenent activities that would be funded by the
mtigation that the BLMwould require, is that
correct?

MR, FLINT: Yes.

MR RATLIFF: And has there been
progress in determning what that mtigation would
be?

MR FLINT: Yes, there is. W, as |
said, we have a list of projects, and we are

wor ki ng on determ ning which of those are the nost
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appropriate. W have a nenu to choose from now.
They're fromthe recovery plan. They' ve been
shared with the applicant and the agencies.

We are doing sonme additional biologica
anal ysis again to figure out which comnbinations of
those actions are the nbst benefit to the species
if they're inmplenented.

And once we have those reconmendati ons
nai |l ed down, we believe that the project would be
fully mtigated with those details worked out.

MR, RATLIFF: Are you generally famliar
with the past practice of the Departnent of Fish
and Garme regarding take permt requirenents for
large projects within the habitat of species
listed pursuant to the California Endangered
Speci es Act?

MR, FLINT: Yes, |I'mvery famliar. For
the eight years | have overseen the CESA
permtting program | have revi ewed every CESA
permt issued by the department for all types of
projects. And nmany of themare not |arge
projects. There have been at least in the | ow
hundr eds number of permits | have reviewed. Five
or ten or 15 of those may have been to energy

generation projects, specifically with CEC
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The I argest volunme of pernmits cone out
of our desert area region or in the west Mjave
and the eastern Mjave because of significant
devel opnent out there, particularly energy and
energy transm ssion activities and pipeline
activities. So, I'mvery famliar with that.

And we also, in the desert, permt
mning activities, private activities on federa
I and, including mnes. And we've done several of
t hose.

So maybe about eight to ten very very
| arge projects, and including this one, that |
have worked on. So I'mvery famliar with what
t he departnent recomends, what our past practice
is, and how we consistently deal with those in our
permtting.

MR, RATLIFF: Has this past practice
required ratio purchase of habitat and reservation
of that habitat in perpetuity for |listed species?

MR, FLINT: Yes, it has. But | want to
explain that ratios are not the initial basis for
determ ning mtigation

The department works to use the best
avai | abl e project site-specific information and

exam ne the paraneters of that information,
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i ncluding habitat quality, size of the project,
type of the inmpact, factoring in avoi dance
nmeasures and other measures like that to determ ne
what the actual offset of conmpensation ratio to a
project woul d be.

So it's biologically based. There are
sone assunptions nade in that process. Because we
use the best available existing informati on and we
don't recomrend studying sites to death. W need
to nove forward and meke decisions. So we use the
best avail able information and nove forward.

So we use that process of biologica
information to determine the mtigation
requirenents. And then oftentines they're -- it's
easy, after you see X acres of inpact versus X
acres of compensation to calculate a ratio.
Anybody can do that.

But then it becomes a conveni ent
shortcut way to describe the mtigation
requirenments to folks. So ratios are in permts
sonetines. Ratios are bandied about quite a bit.
Rati os actually make it easier on sone projects
for the applicants to assess and be able to
fulfill their permtting requirenents.

But, again, ratio is not the initia
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point. It's really the biological situation
site-specific biological situation that we take
into account. And then that cones out or is
expressed often as a ratio.

So, yes, we consistently apply that
approach to all permtting statew de.

MR, RATLIFF: Are you famliar with th
Energy Commission's similar requirements for
mtigation for projects that it |icenses?

MR FLINT: Yes, | am And in cases

269

e

where |'ve worked with the Energy Commi ssion, both

other folks at the departnent and nyself,
personally, we are typically providing advice to
the Energy Commission and we're typically in fu
agreenment on the application of those mtigation
And consistently they reflect what the departnen
woul d recommend in its permts.

MR. RATLIFF: In your opinion are the
conditions in the staff FSA consistent with the
Department of Fish and Gane's and the Energy
Conmi ssion's best practices?

MR FLINT: Yes. The neasures in the

final staff assessment are consistent. The

primary desert tortoise mtigation requirenents

there include a portion of private | and habitat
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acquisition. And that acquisition -- there are
sone -- there's a hierarchy of sonme different
levels of -- different things we are -- that we

would try to achieve with those acquisitions.

We woul d | ook at things like in-filling
exi sting BLM public | ands where they're in-
hol dings within there through purchase. W'd be
| ooking at targeting, especially in the case of
desert tortoise.

And given the situation in the desert
with a large number of large facilities planned,
targeting and naking sure we insure connectivity
for desert tortoi se between already protected
areas and insuring that species can stay --
popul ati ons stay connected genetically.

So we would -- and then | ooking at new
habi tat areas, quality habitat areas that can al so
be conserved to benefit the species. So, we would
have a hierarchy of decisionmaki ng process through
acqui sition.

W have the same sort of -- that
acqui sition, coupled with the managenent options
that we also are working toward fina
identification of, and applying on public |ands,

are consistent with the way we have approached our
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mtigations in past CESA permitting.

MR, RATLIFF: Would the Departnment of
Fish and Game typically require bonding or what is
sonetines called the security for the subsequent
purchase and preservation of |ands?

MR, FLINT: Typically what the
departnment does, as a practice, again to speed up
the projects and all ow the proponents to go
forward with their projects as soon as reasonably
possi bl e, upon issuance of the CESA pernit the
departrment will work with the applicant to
estimate the costs, the potential costs of the
conpl i ance requirenent.

So, for land acquisition we will use
recent |and appraisals and cal culate the potentia
val ue needed to acquire the land specified in the
permt.

We woul d then have a nunber established
for | ong-term enhancement and nanagenent of that
and. And then an additional enhancenent figure.
And those figures are devel oped t hrough direct
department experience with |and managenent. So we
devel op a per-acre cost for |and nanagenent.

We factor that into the nunber of acres

bei ng preserved. And for sone initia

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

272
enhancenent, any initial work or fencing that need
to be done to inprove the land i mediately, that's
acquired for the benefit of the species.

That's basically -- we nmake estinates of
that. And then we roll that all up and allow the
applicant to post a security. Typically a letter
of credit in that ampbunt to secure the mtigation
obligations. And then they can proceed with their
pr oj ect.

So we don't typically -- some applicants
prefer to acquire things ahead of tine. And, of
course, that's a nore certain process. But it's
become standard practice to require the bonding
and allow the project to go forward.

In that scenario the responsibility for
identifying and acquiring the mtigation |ands, as
obligated by the permt, remain with the
applicant. They do not becone the responsibility
of the state or the departnent.

MR, RATLIFF: Al luding to sonething that
was di scussed earlier, can you describe the -- and
explain the different approaches and roles of the
Bureau of Land Managenent and the Department of
Fish and Gane in addressing cumul ative desert

tortoi se habitat issues?
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MR FLINT: Well, in discussion of this
there's been -- there's often mention of
di sagreement between the state and federa
government, or different standards.

Basically there's two different things
going on here. Primarily what leads to
di fferences in the way BLM woul d recommend t hi ngs
bei ng done on their |and versus what the
departrment would recommend in the CESA permt,
under CESA. And they're two separate things and
they're two separate m ssions.

The assessment and the |and use
management plans that BLM does for its lands are
directed at allowing it to manage those | ands that
it holds in trust.

So basically the | and use managenent
pl ans are directed to nmanage existing plans, and
are devel oped to deal with what exists -- |ands,
excuse ne, and they are devel oped to manage and
address what exists on those properties, and not
beyond the boundaries of those properties.

The departnent's responsibility under
CESA is different. The departnment's
responsibility is to protect and manage the

speci es throughout its entire range regardl ess of

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

274
ownership of the property. And, again, it's a
protection of managenent and a permtting role
that is granted under CESA that protects the
speci es, as a whole, throughout its range.

So, we don't -- we aren't limted to
working with any particul ar boundaries. And we
don't nmke our decisions based on what we need to
do within the sphere of the lands that we own. So
there's two different processes there that often
results in different approaches between the two
agenci es.

Regardl ess of that we have a good track
record of working with BLMin the desert,
particularly. W have nmany projects, especially
pi peline projects, and even | arge mning projects
that occur and cross between private and BLM | ands
as they go through the desert.

We work jointly with BLMand its staff
to permt those projects and work out appropriate
mtigations under our respective authorities and
m ssi ons.

MR, RATLIFF: I n your opinion have the
agenci es worked together to develop a joint
approach that is successful with regard to the

habi tat issues regarding desert tortoise?
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MR FLINT: Yes. There has been --
wel |, for the requirenents for |vanpah the
department has worked with and met extensively
nmultiple times with the staff of BLM and the Fish
and Wldlife Service since at |east October 2008.

And in that process, and as directed by
the Governor in his executive order, we have
wor ked to basically assenble or |ayer together our
different mtigation requirenents.

So | wouldn't state exactly as |'ve
heard it stated here earlier today that the Fish
and Gane requires two-to-one mtigation, BLM
requi res one-to-one mtigation.

What we' ve done, working with BLM and
the CEC, is to blend the mitigation requirenents
so the overall project mtigationis a three-to-
one requirenment under CESA, but when properly laid
out would allow the department to recomrend to the
Conmi ssion Staff that the project will be fully
mtigated. And so there is a three-to-one
conponent .

What we' ve agreed to do, working with
the BLM is agree to work together so that a one-
t o-one conponent of the three-to-one mitigation is

what BLM woul d typically require. And it would
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consi st of managenent primarily on BLM | ands. And
t hat managenent would be a |ist of activities that
| tal ked about us still working on devel oping.

The remai nder of the three-to-one
requi rement woul d be two-to-one acquisition
Agai n, BLM and the departnent woul d work together
directing where that acquisition went, and
deci di ng who managed that |and that was acquired.

And it would be -- that responsibility
woul d be shared nost appropriately based on who
was nmaenagi ng surroundi ng | ands and what nade the
nost sense -- the nost efficient sense and
bi ol ogi cal sense in keeping those | ands together
and naki ng deci si ons about who nmanages those.

So that's how we've integrated our
mtigation specifically in the Ivanpah sense. And
we want to, as a way to expedite and facilitate
the solar projects getting on the ground, and the
ot her renewabl e projects getting on the ground, we
want to work together with the different
jurisdictional conbinations that pernit these
projects, and take the exact sane approach

MR, RATLIFF: One quick additional item
M. Flint. You said that you'd had experience

with streanbed alterati on agreenents that your
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agency would normally issue for these kinds of
proj ects.

Coul d you describe whet her one woul d be
required here, and why?

MR FLINT: Yes, | do have direct
know edge of that. Streanbed alteration agreenent
is required when there is either a obstruction
di scharge or renoval or a placenment of sonething
into a bed, bank and channel of a river, |ake or
stream

That includes jurisdiction for 1600 in
the desert woul d include epheneral washes. And
t he department has consistently exercised that
jurisdiction throughout the desert. And required
and i ssued streanbed alteration agreements for
projects that inpact bed, bank and channel

VWhat is required -- again, this is an
i ndependent section of the Fish and Gane Code, and
what's required by it is spelled out there. But
it was essentially it's -- the purpose of the
section is to insure that the fish and wildlife
resources inpacted by the projects that affect
bed, bank and channel are protected. |npacts
m nimzed and/or mtigated as necessary.

So that, again, is separate from CESA,
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separate from CEQA. It's a separate requirenent
under statute.

In the case of Ivanpah with the | arge
amount of washes and epheneral drai nages that
cross through the site, the department woul d
require streanbed alteration agreenent for this
proj ect.

MR, RATLIFF: Wat is your reaction to
the applicant's testinmony that it doesn't need to
conply with the conditions that staff proposed if
there isn't a significant inpact regarding the
streanbed alteration agreenent proposal ?

MR, FLINT: Again, attaching the
requi rement of a significant inpact to a streanbed
alteration agreement requirenent is incorrect. In
the application of the streanbed alteration
program and in the statute, itself, it describes
the threshold for requiring the agreenment to be a
substantial inmpact to bed, bank or channel, not
significant inmpact. Which has connotations under
CEQA.

And al so establishes the departnment of
the sol e determ ner of what a substantial inpact
is within a bed, bank or channel

So, in this case, with CEC having the
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authority to issue the conditions, we have worked
with CEC to incorporate the appropriate
mtigations for the streanbed inpacts into the
final staff assessnent.

And we see no reason or basis to dismss
bi 0-20, which | believe is bio-20, for offsetting
the streanbed inpacts at the site, project site.

MR. RATLIFF: Thank you, M. Flint. |
have five questions that | would direct to ny
ot her witness, Ms. Sanders.

PRESI DI NG MEMBER BYRON: M. Ratliff,
before you nove on, if it's okay, | nean this line
of questions has been very hel pful and |'ve
witten down five questions, nyself. And |I'mjust
goi ng to ask one.

MR, RATLIFF: Oh, | would ask you to ask
guesti ons whenever you feel the inpul se,

Conmi ssioner. W --

PRESI DI NG MEMBER BYRON:  And |'mtrying
to set a good exanple. |[|'ve had the inpul se nmany
times.

(Laughter.)

PRESI DI NG MEMBER BYRON: M. Flint, this
has been very hel pful. Just one question, and

that is, you know, you tal ked earlier about this
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mtigation ratio consistent with other CEC
projects in the past, deternmined by a biologica
basis, et cetera, et cetera.

My question, going back to those earlier
statenments, have there been any such projects with
this three-to-one ratio on federal or BLM I and?

MR FLINT: Yes. There have been mne
projects, specifically; and even some pipeline
projects, even though typically the |inear nature
of pipeline projects has a |l esser inpact than a
| arge project like Ivanpah

Sone of them have gone through such
critical areas that we have required three-to-one
of fset and --

PRESI DI NG MEMBER BYRON: (Okay, so that's
all I wanted to --

MR, FLINT: Yes.

PRESI DI NG MEMBER BYRON: -- establish.

So you' ve used that ratio, that same ratio on
ot her BLM I and projects?

MR FLINT: That's correct.

PRESI DI NG MEMBER BYRON: All right,
thank you. M. Ratliff.

ASSCCI ATE MEMBER BOYD: Well, can | --

PRESI DI NG MEMBER BYRON: |'m sorry,
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Conmi ssi oner Boyd.

ASSCCI ATE MEMBER BOYD: -- build on
that? |s there a consistency with that three-to-
one ratio being recommended here, and other energy
projects you' ve dealt with in the past?

MR, FLINT: There certainly is. Mny --
and one of the other things that will affect the
ratio is the types and nunmber of species inpacted.

In this case the project inpacts desert
tortoise. In other cases in the desert we al so
have state-listed Myjave ground squirrel. And so
the project ratio may be higher if both species
are invol ved.

But in this case it's desert tortoise
so this is consistent with other projects that
have i npacted desert tortoise, energy projects.

And even nost recently, | believe it was
the Victorville 2 project that was nore of a
conventional power plant, but it had a solar
conponent. But the nore traditional snaller
footprint projects have been mtigated at this
ratio.

And sone energy projects have even been
mtigated at a higher ratio. The LUZ Sol ar

project, which was built at Harper Lake, was
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actually mtigated at a five-to-one ratio for
habi tat | oss.

ASSCCI ATE MEMBER BOYD:  Thank you.

DI RECT EXAM NATI ON
BY MR. RATLI FF:
Q Ms. Sanders, could you briefly describe

the nature of the habitat in question at the
| vanpah site?

MS. SANDERS: Staff described the
| vanpah project area as being relatively
undi st urbed Mbj ave Desert habitat w th unusua
hi gh diversity and density of native cacti and
ot her succulents. And also not too many weeds.
We describe as being good quality desert tortoise
habi t at .

It al so provides foragi ng and breeding
grounds for other special status species |ike
gol den eagl e, burrowing ow, a nunber of others.

As M. Flint's already described,
there's a nunber of desert washes that flow
through the site fromthe -- they bring storm
water fromthe Clark Muuntains down to Ivanpah Dry
Lake. And there's hundreds of them 198 acres
have been outlined in the footprint of the Ivanpah

proj ect.
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And those desert washes, even though
they're dry nost of the year, provide very
val uabl e habitat for desert tortoise and for other
wildlife.

The |vanpah project also supports a very
diverse flora and quite a few special status plant
species. And ny co-author on the final staff
assessment, Msa MIliron, will tell you nore
about that later.

MR, RATLIFF: What are the project's
i npacts on the site?

MS. SANDERS: Staff concluded the
project woul d have significant direct and indirect
i npacts to biological resources. The site will be
fenced with desert tortoi se exclusion fencing.

Al the desert tortoises on the project site,

whi ch we've tal ked about something |ike 25, will
be translocated. And that's a process that
entails considerable risk for the tortoises being
noved, and al so the ones at the receiving site.

Most of the site would not be graded.
You' ve heard about the | owinpact approach. But
vegetation and cl earing and disturbance associ at ed
with road construction, heliostat installation

building the facilities would directly affect
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wildlife by collapsing burrows, renoving cover,
renovi ng vegetation and it would end up resulting
in loss and fragnmentation of cover, breeding and
foraging habitat for wildlife.

One of the npbst substantial effects of
the project on desert tortoise is |oss of about
4000 acres of occupied habitat. And fragnmentation
di sturbance to the adjacent habitat.

And staff considers these inpacts to be
permanent, with respect to desert tortoise and
other wildlife.

Staff also concluded that this project,
conbined with future proposed projects, past
projects would also significantly affect a
genetically distinct subpopul ati on of desert
tortoi se, the northeastern Mjave recovery unit,
whi ch occurs in the |Ivanpah Valley.

MR RATLIFF: M. Flint addressed this
to sonme degree already, but what is the mtigation
that staff proposes?

M5. SANDERS: Well, | think M. Flint
described it very well. But as a conplenentary
approach, three-to-one total. One-third of which
will be met -- will neet Fish and Gane standards

and al so BLM standards. And that's going to
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consi st nostly of enhancenent actions |ike fencing
roads, habitat restoration close to the project
ar ea.

The other two-thirds will be I and
acquisitions. And that land will be enhanced and
managed in perpetuity to protect desert tortoise.

MR, RATLIFF: You heard the questions
fromthe Comm ssioners regardi ng whether this was
consistent with the Energy Conm ssion and Fi sh and
Gane's past practices for mtigation of these
ki nds of projects. Do you have anything to add to
t hat ?

M5. SANDERS: Just to confirmwe have
done it a nunber of tinmes. Harper Lake, High
Desert, Victorville 2, the project |I'mworking on
right now, a solar project, is applying the sane
ki nd of conpensation ratio. It's quite standard
and consistent with incidental take permts that
Fi sh and Game issues all the tine.

MR, RATLIFF: And do you know, if you
know, Ms. Sanders, that even in the 1980s was the
Energy Comm ssion, after the adoption of the
Cal i fornia Endangered Species Act, requiring the
purchase and preservation of ratioed habitat for

projects that it |icensed?
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MS. SANDERS: Yes. M recollection, if

I renmenber, that Harper Lake was in 1989. | think
that had a four-to-one requirenent. | can't
recall, but it was certainly at |east three-to-
one.

PRESI DI NG MEMBER BYRON:  Anyt hing as
|arge as the 8146 acres that we're tal ki ng about
now?

MS. SANDERS: No, | don't think so.

PRESI DI NG MEMBER BYRON: Do you recal
the largest that we've done at a mtigation ratio

of three-to-one or greater?

MS. SANDERS: |'msorry, | don't know
t hat .

MR, RATLIFF: Wuld the applicant's
proposed mtigation fulfill the California

Endangered Species Act's full mtigation approach
i n your opinion?

MS. SANDERS: Well, no. What the
applicant did was to renove all the | anguage that
was in the condition that described how the
mtigation would take place, the specifics such as
the criteria that we would use for the acquisition
| ands. Providing an acquisition proposal to the

agencies for review Al the specifics on
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fundi ng, which are an essential el enent of Fish
and Gane's incidental take permt process. Al
t hose things need to be in place.

And this replaced it with, | assune, a
proffer of money to BLM And | think that's
really inconsistent with the approach that M.
Flint ha described of a conplenmentary unified
approach

The recovery plan, the 2008 draft
recovery plan enphasizes that the first thing you
need to do to recover desert tortoise is to
devel op, build, support partnerships for recovery.
And this is exactly what we're proposing.

Fi sh and Game, Fish and Wldlife, BLM
Ener gy Comm ssi on have worked together to cone up
with a plan that conpl enents each other

BLM there is 4.6, | think, mllion
acres of critical habitat in California for desert
tortoise. And that's the habitat that is deened
by the Fish and Wldlife Service as the nost
i mportant. That includes the features that are
nost inportant for recovering the species.

Only about 2.5 mllion of that is owned
by BLM or managed by BLM So there's a | ot of

| and out there that's not under BLM s control that
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needs to be managed to enhance habitat for desert
tortoi se.

And Fish and Garme can't do it al one, BLM
can't do it alone. | think we need to have a
uni fi ed approach that doesn't rely on just one
agency to effect that recovery.

MR, RATLIFF: Thank you, Ms. Sanders. |
have no nore questions, so | think the w tnesses
are avail able for cross-exam nation

ASSCCI ATE MEMBER BOYD: Can | ask a
really, perhaps dunb question? But, Conmi ssioner
Byron and | sit together and individually on
multiple of these sites applications.

And as | sit here listening today about
the survival of the desert tortoise and what - have-
you, and the plans and the relocations and the
deprivation rates and survival rates and what -
have-you, the dumb question is: | can appreciate
during construction excluding the desert tortoise
fromthe construction site.

But the proposals historically have been
exclude themin perpetuity by having fences that
preclude the tortoise fromever returning to the
site.

Now, | realize there are trucks that
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will wash mirrors, but sonetines | begin to wonder
if the tortoise mght not have a better chance of
survival if it's allowed back on the site after
the construction is underway.

Do you experts have any opinion on --
has anybody ever thought about the survival rate?
Particularly on this site where nmaybe there's | ess
grading than |'ve seen on other proposed sites.

MS. SANDERS: Well, | don't consider
nysel f a desert tortoise expert. There are others
here with much nore expertise who --

ASSCCI ATE MEMBER BOYD: | shoul d have
asked the first panel and | didn't think of it.

MS. SANDERS: Well, they'll be back
here, | think. You can ask themlater. But | had
t he exact same thought, to tell you the truth.

We know that it's not good to nobve an
animal that lives 50 years on 100 acres and move
them Wuldn't it be better to have them back at
their famliar site.

And |'mjust going to say | don't know
the answer to that, and I don't know if anybody
el se does, either. The Service certainly requires
that you avoid any possibility of take. And

think it's their assessnment that you're avoiding
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it by noving them

PRESI DI NG MEMBER BYRON:  Yes, but you
made Conmi ssi oner Boyd feel nuch better that it's
a legitinmte questions.

MS. SANDERS: Well, it was my question,
al so, so | guess that nakes it legitimate.

ASSOCI ATE MEMBER BOYD: | can strike the
dunb question fromthe record, then.

(Laughter.)

ASSCCI ATE MEMBER BOYD: Ckay, thank you
very nmuch, .

HEARI NG OFFI CER KRAMER:  Okay. The
applicant. M. Harris, do you have any questions
for the w tnesses?

MR HARRIS: 1'd really like to go |ast
this time, if | could. | never had a chance to
prepare for M. Flint's testinony. And there may
be a few questions fromthe other intervenors.

And so | think, given the danger of rehabilitation
through friendly cross, | think the applicant

ought to be allowed to go last. And | can use the
time to --

HEARI NG OFFI CER KRAMER  Ckay, --

MR HARRIS: -- prepare sone questions

and hopefully shorten up ny tine, as well.
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HEARI NG OFFI CER KRAMER: -- well, on
that prom se, certainly.

PRESI DI NG MEMBER BYRON: We'll hold him
to that --

ASSCCI ATE MEMBER BOYD: |' m i npressed
with this idea of rehabilitation.

HEARI NG OFFI CER KRAMER: M. Basofin.

MR. BASOFI N:  Thank you.

CROSS- EXAM NATI ON
BY MR. BASCFI N:

Q Good afternoon, M. Flint. | have a few
questions for you. First of all, thank you for
bei ng here today and offering your testinony.

First, you testified today that pursuant
to the Governor's executive order that you were
directed, the Departnent of Fish and Gane is
directed to fully integrate your process with the
CEC s process, is that right?

MR FLINT: We were directed to take all
steps necessary to enhance and expedite the
permtting of renewable energy facilities to neet
greenhouse gas reduction goals and ot her
environnental |y beneficial goals of the state. So
that was the direction.

One way to do that was to work together,
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again, with the folks, with the different
jurisdictions to best incorporate our processes
t oget her.

And so the departnment has done that with
CEC and CEC has done that with BLM And we are
al so working on the nitigation end to incorporate
processes with the Fish and Wldlife Service.

So, --

MR, BASOFI N:  Ckay.

MR, FLINT: -- through the Renewabl e
Energy Action Team so it's no specific actions,
but those actions collectively neet the intent of
t hat order.

MR, BASOFIN:. Ckay. And for this
specific project can you talk a little bit about
the specific ways the Departnent of Fish and Gane
has engaged with Energy Conmi ssion Staff in
assessing the project since the AFC was filed in
20077

MR, FLINT: Yes. W -- our field staff
have nade nultiple visits to the project site and
reviewed multiple iterations of docunents fromthe
applicant and from CEC. And participated in
devel opi ng, as we would in our CESA permitting

efforts, if we were issuing our own permnmit, have
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participated with the staff of CECto -- and the
applicant, analyzing their information -- to
devel op those conditions and nmeasures that we
woul d have put forth in a draft CESA pernmit, into
both the -- to the extent possible on the
tinmelines we're going here -- both into the
prelimnary staff assessment and now the fina
staff assessment.

MR, BASCFIN: And did DFG Staff attend
staff workshops that were held by Energy
Commi ssion Staff?

MR FLINT: | don't have direct
know edge of, or an attendance | og of those.
know we attended sone and possi bly may not have
attended ot hers.

MR, BASCFIN: And did DFG Staff attend
the Conmittee conferences that were held prior to
the initiation of this final evidentiary hearing?

MR, FLINT: Mself, personally, | did
not. | don't knowif staff did or not. | believe
they did not.

MR, BASOFIN. Okay. M. Flint, did the
applicant, BrightSource Energy, submt an
i ncidental take application to the Departnent of

Fish and Game for this project pursuant to Fish
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and Gane Code section 2081?

MR, FLINT: | believe initially they
did. But that was never forwarded to the
headquarters. It was in -- it would have been in
the region. | believe they did initially because
back when this project proceeded to begin its
permtting process, permtting through the AFC
process, we had not established or fully
i ntegrated our processes.

We were working out the details of doing
that and considering doing that, but we hadn't.
So at that tinme, without that process, integrated
process worked out, to not slow anything down
fol ks were proceeding -- and this is not the only
project that has done this -- but fol ks proceeded
al ong the existing, you know, the existing routes
of pursuing pernmits. And | believe they did
submit an application early on to the department.

MR. BASOFIN: Do you have a copy of that
application?

MR FLINT: | do not --

MR BASCOFIN. Ckay, |'m --

MR FLINT: -- have it with ne.

MR, BASOFIN: -- I'mgoing to provide

you with a copy.
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MR, FLINT: Ckay.

MR. BASOFIN: This is applicant exhibit
23. M. Flint, please take a nonment to review,
particularly the first page of that application

MR. FLINT: The cover letter?

MR. BASOFIN: The cover letter, yes.

MR, FLINT: Okay.

(Pause.)

MR, FLINT: Ckay.

MR. BASCFIN. And who is that
application for an incidental take permt
addressed to?

MR. FLINT: At the top of the cover
letter it's addressed to Curt Taucher, care/ of
Katrina Banda. Curt Taucher is our Regiona
Manager for the Inland Desert Region, Fish and
Gane Region Six. And Katrina is his secretary.

MR. BASOFIN: Okay, and what's the date
on that application for an incidental take permt?

MR, FLINT: My 22, 2009.

MR, BASOFIN: Thank you. And is it your
under standi ng that the Departnent of Fish and Gane
did not process that application for an incidenta
take permt?

MR FLINT: No, we did not. And it's
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al so typically, the way that the application
process typically works, and again | don't have
that or haven't seen them W might have severa
draft iterations of a permt. W're always
available to work with the applicants when they're
devel oping their projects. And to talk as early
and often as possible about |essening inpacts and
mtigation options.

So that's the typical process. | can't
speak to what actually happened on this project.
There coul d have been a couple iterations of a
draft that went back and forth at the regiona
| evel, also

And typically when we are in our own
permtting node, we have tinmeline requirements in
regul ation that are not wholly binding on the
departrment, but we typically ask applicants to
work with us before they submit a fina
application. So that's the typical process.

MR. BASOFIN:  kay, thank you. And so
understand that you're not famliar with all of
the intricacies of this application, but can you
give me sort of a tineline of when Fish and Gane
deci ded not to process this application, and

deci ded that they woul d make reconmendations as to
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the nature of the inpacts on |isted species and
the necessary mtigation?

MR FLINT: | believe we have interna
di scussions as early as when we were working on
the project with CEC Staff and the applicant in
| ate 2008. And discussions with our field staff
on how -- what new procedures woul d be under a
joint process were ongoing at that time. But,
again, no final decisions on that.

But the applicant had been actively
working with the applicant and the CEC definitely
prior to the submttal date on this cover letter
for this application that you handed rme.

MR, BASOFIN: Ckay, thank you.

HEARI NG OFFI CER KRAMER:  Before you go
on, you said that was part of exhibit 237

MR BASOFIN. It is, it's applicant

exhi bit 23.

HEARI NG OFFI CER KRAMER: | can't find
anything like that in ny copy of -- at least --
wel |, perhaps -- |I'mlooking at my excerpts that

are categorized by topic. But | think Ms. Chewis
| ooking at the full exhibit, and we haven't been
able to find it in there.

MR, BASOFI N: | believe it was within a
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data request --

HEARI NG OFFI CER KRAMER Right, this was
a data response --

MR, BASOFIN: -- or a data response. |
beli eve exhibit 23 is a data response that
contains --

MR HARRI'S: W're unable to |locate it,
ei ther, on that nunber.

HEARI NG OFFI CER KRAMER:  Who is it
addressed to?

MR FLINT: What | was handed was
addressed to Curt Taucher within the California
Department of Fish and Game Region 6. 1t's on
Bri ght Source | etterhead.

HEARI NG OFFI CER KRAMER:  Curt spelled
with a K?

MR, FLINT: Cu-r-t, Curt Taucher,
T-a-u-c-h-e-r.

HEARI NG OFFI CER KRAMER: Weéll, is this
going to be a part of your argument at sone point,
M. Basofin?

MR, BASOFIN: It very well could be.

HEARI NG OFFI CER KRAMER:  So you may be
citing to this. GCkay, let's keep noving, but |

think we need to figure out where this is
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ultimately for the record so people can cite to it
and when they | ook at the transcript they'll be
able to figure out what you were tal king about as
far as the docunent goes. But go on with your
guestions --

MR, BASOFI N:  Ckay.

HEARI NG OFFI CER KRAMER: -- and we'l |
di scuss this during the break.

MR BASOFIN. Now, M. Flint, inthis
i ntegrated process that you' ve been di scussing
wherein the Departnent of Fish and Gane Staff
works with the California Energy Conm ssion Staff
to devel op appropriate mtigation for renewable
energy projects, is it the role of the Depart nent
of Fish and Gane to subnit its assessment and
recomendati ons to the Energy Conmi ssion?

MR FLINT: It is.

MR. BASOFIN: Okay. And is that role
nmenorialized in a nenorandum of understandi ng or
ot her agreemnent?

MR, FLINT: The departnent and the CEC
have been working on an MOU. It is not finalized.

MR. BASOFI N Thank you. Now, M.
Flint, in the past has it been the Departnent of

Fish and Game's practice to issue incidental take
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permts for Energy Comm ssion projects?

MR, FLINT: The departnment has issued
i ncidental take permits in the past for energy
projects. And when there was, you know, when
there was -- well, we have done that as a past
practice.

But | have seen a nunmber of those, and
actually reviewed a nunber of those and sent them
f orwar d.

During that process, even with that
practice, it's pretty nmuch essentially happening
the way it is now Fish and Gane Staff work
closely with CEC Staff. The reconmendati ons woul d
get into the bio conditions in the final staff
assessnent .

And |ike you see here, | nmean this --
I"mnot saying that we've reviewed this, or we
woul d use what is here in this application. W
woul d have to go through that.

But like you see here, a lot of tines in
the departnent's permits the recomendati ons from
CEC Staff, that were jointly devel oped, were
simply appended or put into the department permt.

So you really could not tell the

di fference between the CEC docunent and depart nent
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docunent, except for the findings that the
department made and the signature of the director.

MR, BASOFIN:  Okay, but would you say
that nost of the times when DFG has been invol ved
in the permtting process for an energy project,
that the DFG has directly issued an incidenta
take permt?

MR, FLINT: Up till the renewabl e
projects, and there are several that are going
t hrough permitting right nowwth CEC that we are
not intending to issue our own pernits on

MR, BASOFIN: Ckay, so would you say
t hat you have experience in directly issuing
i ncidental take permits for energy projects?

MR, FLINT: Yes.

MR, BASOFIN:. Okay. M. Flint, turning
to the Departnment of Fish and Gane's Cctober 27,
2009 letter to the CEC regardi ng the |vanpah

project, do you have a copy of that letter?

MR FLINT: | believe | do.

MR, BASOFIN: | can provide you one.
MR, FLINT: From Kevin Hunting?

MR. BASCFIN. That's correct.

MR FLINT: To John Kessler?

MR. BASCFIN. That's correct.
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FLI NT: Cctober 27th?

BASOFI N:  Yes.

FLI NT: | do have that.

2 3 3 %

BASOFI N.  Ckay.

HEARI NG OFFI CER KRAMER:  |Is this an
exhi bit?

MR BASCFIN: This is a Defenders of
W dlife exhibit 709.

HEARI NG OFFI CER KRAMER:  Thank you.

MR. BASOFIN: M. Flint, are you
famliar with this letter?

MR FLINT: Yes, | am

MR. BASOFIN: And, M. Flint, can you
descri be the purpose for subnmitting this letter to
t he Energy Commi ssion?

MR, FLINT: Yes, this letter reflects
the departnent's comrents on the prelimnary staff
assessment, as reviewed by the departnent.

MR. BASOFIN: And did the Departnent of
Fi sh and Game submit other comnments or
recomendati ons to the Energy Conmi ssion
t hr oughout this process?

MR, FLINT: We have had informa
di scussi ons and sonme data sharing and

recomendati on sharing with the staff, yes.
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MR, BASOFIN: Thank you. M. Flint,
turning to page 3 of the October 27th letter, can
you read the first two sentences under
alternatives out |oud, please?

MR, FLINT: "CEQA and NEPA" -- oh, |I'm
sorry -- "CEQA and OSAA coments alternatives.
CEQA and NEPA require a neani ngful range of
alternatives to be analyzed in the FSA/ SEIS. The
PSA is lacking in specific informati on to support
many of the statements regarding the linited
alternatives evaluated for the project.”

MR, BASCFIN:  And, M. Flint, were these
conment s made pursuant to the public conment
period for the prelimnary staff assessnent?

MR, FLINT: M understanding is yes,
they were. Although | don't renenber all the
deadl i nes.

MR. BASOFIN:  Okay, and have you
reviewed the final staff assessment for this
proj ect ?

MR FLINT: Yes, | have.

MR, BASOFIN: Ckay, and in your opinion
did the final staff assessment reflect your
concerns about specific information for

alternatives analysis that you put in your Cctober
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2007 letter?

MR, FLINT: | believe that infornation
was added to the final staff assessment in line
with our cooments. And | also -- also a |ot of
these, a lot of the focus of the department's
comments here were primarily to address desert
tortoise inpacts, our primary CESA responsibility.

So with the addition of some specifics
to the final staff assessment on CESA mtigation,
I would say yes, that information was provided
that goes far in conpleting or adding to the
document based on our comments.

MR. BASOFIN:  And can you reference
specific information on alternatives that you
t hi nk was added pursuant to your reconmmrendations?

MR, FLINT: | cannot right inmrediately
do that for alternatives, no

MR. BASOFIN: Okay. Turning to page 4
of the Cctober 27, 2009 letter, can you read the
second full paragraph on page 4? It's only one
sent ence.

MR, FLINT: So for sensitive plant
speci es?

MR. BASCFIN. Correct.

MR, FLINT: "For sensitive plant species
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seeds could be collected for redistribution on
conpensation |l ands or within the general area.
Specific types of conpensatory mitigation nmust be
identified in the FSA/SEI S. "

MR. BASOFIN:  And in your opinion, has
the final staff assessnent identified specific
types of conpensatory nitigation for plant
speci es?

MR, FLINT: Again, | have reviewed the
final FSA, but | can't speak inmediately to the
specifics for this particular -- for the sensitive
pl ant speci es.

We conmented -- worked with and advi sed
CEC Staff as to the sensitivity of plants and how
t hey woul d be addressed -- and di scussed how t hey
woul d be addressed if we were responding to them
under the California -- under CEQA, which would be
our primary way to respond for this project on
t hese plants, because they're not listed. And --

MR. BASOFIN: Okay, let's actually talk
about that a little bit. So, would you say the
enphasis of this letter is on |listed species or
nonl i sted speci es?

MR. FLINT: The enphasis of our

letter --
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MR BASCFIN: And take as nuch tine as
you need to review the letter, and answering.

MR. FLINT: And we're still |ooking at
our letter, right?

MR, BASCFIN: Correct.

MR, FLINT: Yeah. | think the primary
enphasis of this letter is, while though it
touches a wi de range of subjects, it primarily
speaks to indirect effects that could inpact
tortoi se, such as raven, predators, road risk and
other traffic.

It responds al so specifically to issues
related to 1600 and inpacts to bed, bank and
channel that would normally -- that are under the
department's jurisdiction.

And al so specifics -- it does give a few
specifics for each of the bio categories, but
primarily focuses on tortoise, desert tortoise, so
endanger ed species, yes.

MR, BASOFIN: Okay. And for the
portions of this letter that contain
recomendati ons for nonlisted species, can you
explain DFG s role in naking those
reconmendat i ons?

MR, RATLIFF: Point of clarification
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M. Basofin, when you say nonlisted species, do
you nean - -

MR. BASOFIN: | nean special status
wildlife, special status plants --

MR. RATLI FF: Special --

(Parties speaking sinmultaneously.)

MR, BASOFIN: -- special status.

MR HARRIS: Well, now | need
clarification. Special status, are you neaning
speci al status meaning everything that's not
listed in the Endangered Species Act as threatened
or endanger ed?

MR. BASOFIN: Well, there are severa
sections of this letter that refer to specia
status plants, special status mammal s and speci a
status bird species. And that's what | nean,
what's referred to in the letter under those
desi gnati ons.

And what |'mwondering is if the
Department of Fish and Ganme's role in assessing
i mpacts to those species is not mandated by CESA,
is it mandated by another regul atory mechani sm
l'i ke CEQA.

MR, FLINT: Well, we -- again, we nade

these coments with respect to needing to anal yze
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all of the potential inpacts fromthe project
under the Commi ssion's process.

And secondly, to our trustee
responsibility for all fish and wildlife of the
state, whether they be listed or not.

MR, BASOFIN:. Okay, let nme ask you this.
Does the departnent have a role, as a responsible
agency, under CEQA?

MR FLINT: Yes, we do.

MR. BASOFIN: Okay. So would you say
that the primary directive for Fish and Gane Staff
inrelation to special status species is to insure
i mpacts are mtigated to |l ess than significant
| evel s under CEQA?

MR. FLINT: Yes, one of our
responsibilities is to insure those inpacts are
anal yzed, and when we can, make recommendations to
mnimze inpacts --

MR, BASOFIN: Ckay, thank you.

MR, FLINT: -- as trustee or responsible
agency, depending on the particular permtting
process.

MR. BASOFI N:  Thank you. Now, referring
to, again to page 4 of the COctober 27th letter,

t he [ ast paragraph under biol ogi cal resources,

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

309

table 4, can you read that paragraph?

MR, FLINT: [|I'msorry, could you repeat
the [ ocation one nore time?

MR. BASOFIN:. On page 4 at the top, the
| ast paragraph under the headi ng bi ol ogi ca
resources, table 4.

MR, FLINT: GCkay. "Banded G la Monster.
Stating conpensatory mitigation for desert
tortoise nay also offset inmpacts to gila nonsters
isn't adequate. There nust be a plan in place to
address inpacts to gila nonsters should the desert
tortoise nmitigation be insufficient to reduce gila
nonster inmpacts to |less than significant |levels."

MR. BASOFIN: And in your opinion, M.
Flint, has the final staff assessment reflected
your recommendations that there be a plan in place
to address, a separate plan in place to address
i mpacts to gila nmonsters, should desert tortoise
mtigation be insufficient?

MR, FLINT: [I'mnot imrediately
recalling that section. And | did not, you know,
this letter was witten, this letter was a
conbi nati on of -- had a conbi nation of authors.

So | didn't nake -- can't really speak to each

speci fic coment here. But --
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MR, BASOFIN. Okay. |'mgoing to hand
you a page fromthe final staff assessnment. This
is the applicant's main evidentiary exhibit. This
i s page 6.2-72.

HEARI NG OFFI CER KRAMER  You said
applicant and then you said final staff
assessnent. \Wich are --

MR. BASOFIN:  Sorry, staff.

HEARI NG OFFI CER KRAMER: So this is the
staff assessnent?

MR, BASOFIN. Yes, this is page 6.2-72
of the final staff assessment.

M. Flint, do you see on that page in
the chart where it says banded gila nonster?

MR FLINT: Yes, | do.

MR, BASOFIN:. Can you read directly to
the right of that?

MR, FLINT: It says: Inpact presence in
the project area unconfirmed. |If present,
potential for direct inmpacts and habitat | oss.
Mtigation: Conpensatory nitigation for desert
tortoise nay also offset inmpacts to gila nonsters.
Bi 0-17. Inplenment best management practices to
avoid direct inpacts. Bio-11."

MR. BASOFI N  Okay, having read that, is
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it your opinion that the final staff assessnent
took into account your reconmmendation for banded
gila monsters?

MR FLINT: Gven that -- |'m not
personal ly aware that the banded gila nonsters
were actually seen to be present on the site. So,
gi ven that assunption, this would be a typica
ki nd of recomendation that we would see for this
type of inpact for an unlisted species.

So although it doesn't call for a
specific plan, it is addressed. And if like with
ot her species that either are not known at the
time of construction, or show up at the site
during construction, once those are observed by
bi ol ogi cal monitors, for instance, then we often
wi Il go back and consult on what to do about those
speci es.

So this is typical of the kind of
conditions we see. And, again, our letter, even
though it's worded strongly, there nust be, there
must be, it's recommendation to the CEC.

MR, BASOFIN: Ckay, but based on your
recomendati on that conpensatory mtigation for
desert tortoise, that the statenent that

conpensatory mitigation for desert tortoise may
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al so offset inpacts to gila nonsters is
i nadequate, do you think that that condition for
mtigation was taken in due account of your
reconmendat i ons?

MR, FLINT: Well, again, there's two
things. |If there were actually gila nonster
present on the site we would Iike to see steps in
pl ace, a plan to reduce or minimze those inpacts.
So that's one given fact and one given situation

And the point our recomrendati on was
trying to make is just saying that offset for
desert tortoise may also offset inpacts to gila
nmonsters if they may occur woul d be inadequate.

If we know they're there and they're
going to occur, we plan to reduce the inpact, and
we woul d need to nmake certain that replacenent
habitat for tortoise also included the appropriate
habitat for gila nonsters.

So that's the intent of our
recomendat i ons.

MR, BASOFIN: Ckay, thank you. Turning
again to the Qctober 27, 2009 letter, can you read
t he statenent underneath the headi ng, mgratory/
speci al status bird species?

MR. FLINT: "The conpensatory mtigation
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pl an can offset the significant | oss of habitat
for these species. This section should be updated
to either show that the conmpensatory mtigation
does offset the |loss, or other measures may need
to be devel oped that will reduce inmpacts to |ess
than significant levels."

MR, BASOFIN. And, again, I'mgoing to
hand you page 6.2-45 of the final staff
assessnent .

(Pause.)

MR, BASOFIN. M. Flint, can you read
the | ast sentence of the third full paragraph on
t hat page?

MR, FLINT: [|'msorry, one nore tine?

MR. BASCFIN. The | ast sentence of the
third full paragraph.

MR FLINT: Third --

MR, BASOFI N:  Full paragraph.

MR, FLINT: Ckay, one, two, three.
"Staff's proposed condition of certification bio-
17, the conpensatory nitigation plan could of fset
the I oss of habitat for these species and reduce
the inpacts to |l ess than significant."

MR. BASOFIN: And on that page, which

species is that referring to?
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MR, FLINT: At the top of the section
mgratory special status bird species. And there
are some specific species mentioned in the
par agraph, first paragraph there.

MR. BASOFIN:  kay, so based on that
statenment in the final staff assessment, is it
your opinion that the final staff assessnent
reflects the Department of Fish and Gane's
recomendations for mtigation for special status
bird species?

MR, FLINT: It doesn't |ook like the
departnment's recomendati ons were incorporated
there the way we wote themin the letter.

MR, BASOFIN: Ckay. Thank you. M.
Flint, | just have one final question regarding
the Cctober 27th letter.

On page 5 of that letter, could you read
the first sentence under the heading, cunulative
i npacts biol ogical resources table 57

MR. FLINT: The first sentence says,
"The | ast sentence of this section states the
significant cunul ative inpact nay be reduced to
I ess than significant levels with appropriate
| evel s of conpensatory mtigation."

MR. BASOFIN:  And go on, please.
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MR, FLINT: "The departnent believes
that it is prenmature to determine if the |evels
can be reduced to a level of less than significant
due to the limted information on the conpensatory
mtigation being inplemented for this project.
Wt hout nore detailed information, the departnent
does not agree that this project will reduce the
i mpacts to a level of less than significant as it
pertains to biological issues."

MR. BASOFIN: And is it your opinion
that the -- actually, | believe you have page 6. 2-
71 there? O the final staff assessnent.

MR, FLINT: Yes.

MR, BASOFIN: Okay. In the last ful
par agraph on page 6.2-71 can you read the second-
to-last sentence? So, second-to-last sentence,
the last full paragraph.

MR, FLINT: I'msorry, the last --
second or |ast --

MR. BASOFIN: Right, second-to-I| ast
sentence, last full paragraph

MR FLINT: Were it starts with "Staff
consi ders"?

MR, BASCFI N:  Yes.

MR FLINT: "Staff considers the 4073-
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acre |-SEGS project to be a substantia
contributor to cunulative | oss of lvanpah Valley's
nati ve Myjave Desert plant and wildlife
conmunities, including the threat to desert
tortoi se and other special status species. Wth
t he exception of the special status plant species,
the significant cumul ative inpact may be reduced
to less than significant levels with appropriate
| evel s of conpensatory mtigation as discussed in
the staff's proposed condition of certification.”
MR. BASOFIN: And do you believe, after
havi ng read that portion of the staff assessnent,
that your concerns that it's premature to
determine if levels of cunulative inpacts can be
reduced to | ess than significant have been cal med?
MR, FLINT: Although both our letters
speak -- our letter and this section speak to
ot her species besides desert tortoise, | know that
putting this letter together, even under the
cunmul ative inpact section, the departnment was
trying to enphasize the fact that there wasn't a
| ot of detail around the desert tortoise -- in the
prelimnary staff assessment there wasn't a | ot of
detail around the desert tortoise mtigation

proposal. And | think that was the main point of
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our comment here.

And, again, |I'll just say two things.

We do feel that the additional information added
in the FSA does insure that for tortoise -- and,
again, it's not our responsibility or even our --
it's not our responsibility and it's not our -- we
don't really have the ability to dictate what is
significant and what is not significant, pursuant
to these inpacts, that is up to the judgnent of
the CEC in this case, as the lead permtting
agency.

So while we make recomendati ons, and we
do this often in the full CEQA process, not all of
them are taken. That apparently is the case here,
at least for the banded gila nonster and --

MR, BASOFIN: Okay, is it not part of
the role of a responsible agency, under CEQA, to
determ ne a significant threshold and determine if
i npacts are significant?

And in this case, would it not be the
role of DFGto determine if inpacts to specia
status species were significant?

MR. RATLIFF: Could | just interject,

M. Basofin. | hate to contradict nmy w tness, and

perhaps there's a split of opinion here, but the
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Ener gy Comm ssi on doesn't consider the Departnent
of Fish and Gane to be a responsible agency if its
permit is being issued through the Energy
Conmi ssi on process.

It's a trustee agency that advi ses and
col | aborates with the Energy Comm ssion on that
project. There is a difference in ternms of the
roles there.

And | just wanted to clarify that,
because | think the confusion may be leading to
even further confusion

MR, BASOFI N:  Ckay.

MR. RATLIFF: And | say that because the
definition of a responsible agency is an agency
that issues its own permt for the same project.

MR, FLINT: Right. Right, and | should
have asked for clarification. And |I'm going back
and forth between typical process and our current
process. M apol ogi es.

MR. BASOFIN: Okay, | will wthdraw that
| ast question. Okay, nmoving on, M. Flint, the
Depart nent of Fish and Gane has recomended a
conpensatory mitigation ratio of two-to-one for
this project, is that right?

MR, FLINT: That's not correctly stated.
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MR, BASOFIN. Ckay, --

MR FLINT: For desert tortoise, |'m
assum ng you mean?

MR, BASCFI N.  Yes.

MR, FLINT: CQur mitigation ratio for
desert tortoise is three-to-one. And the
recomrendati on includes two-thirds of that
requirement to be fulfilled through | and
acquisition; the other third to be achieved
t hrough managenent actions on al ready protected
public | ands.

So, --

MR. BASOFIN: Okay, and that mtigation
ratio is what's been described as nested, is that
correct?

MR FLINT: That's correct.

MR. BASOFIN: Can you describe what's
meant by nesting a little bit?

MR, FLINT: Well, so | can give you an
exanple. Wen we first tal ked about how the
requi renments would be applied to this project from
both BLM and -- for BLM s obligation under its
aut hority, and under the department's obligation
under our authority for CESA, people i mediately

t hought that that nmeant it would be an automatic
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four-to-one ratio. Three-to-one acquisition Fish
and Ganme, and a one-to-one requirenment by BLM

And, again, some projects have been
i npacted as high as -- been mitigated as high as
five-to-one that inpact tortoise. Again, it's
sone site-specifics information that comes to bear
on the quality of habitat and all those issues
that come to bear on how that ratio gets laid out.

So, in clarifying, so does that nmean a
four-to-one rati o? Your three-to-one plus BLMs
one-to-one, or whatever. W, you know, decided to
explain how the things fit together and actually
nest ed.

We often -- if you extend it further
mtigation | and purchase is often nested in the
fact that it may provide the sane mtigation
habi tat acquired may provide benefits for nultiple
speci es.

And so if soneone's required to purchase
100 acres for a burrowing oW and desert tortoise,
they don't need 100 acres for each. |If the
habitat is appropriate for both species, then the
100 acres can fulfill both.

It depends, again, on the biology of the

species and the interactions between those
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species. So, --

MR. BASOFIN: And can you -- thank you
for that -- can you explain a little bit about
what nethodol ogy is used to insure that the
habitat that's proposed for nesting is suitable
for all of the species that are proposed to be --
for mtigation?

MR, FLINT: We -- the departnent works
closely with inplenmentation of permts with the
applicant to assist in identifying appropriate
mtigation | ands that have the species, and that
they provide the appropriate habitat for the
species that are being mtigated with those |ands.

So we do that routinely on permts on
t he back end during inplementation. And | think
that's the question you asked, right? Sorry, --

MR BASCFIN: | think so.

MR, FLINT: Okay.

MR, BASOFIN:.  Wat woul d happen in the
scenari o where sone | and was proposed for desert
tortoise nitigation and was al so proposed to be
nested with let's say special status bird species
mtigation, and the surveys for desert tortoise
found it was suitable habitat? It was of the same

quality or better quality as the inpacted site,
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but surveys also found that it was not of the sane
quality or better quality for special status bird
speci es. Wat woul d happen then?

MR, FLINT: W would either keep | ooking
for habitat that could fulfill both of higher
quality. O it is possible that the mtigation
t he amount of |and needing to be acquired, it may
be split at that point, if necessary, based on the
bi ol ogy and the habitats at the proposed sites.

So we'd continue to find other high-
quality habitat that had both, but possibly there
could be sonme additional separate mtigation
required.

MR, BASOFIN:. Ckay, so you would, in a
sense, abandon the nesting process then and do
separate nitigation?

MR, FLINT: Not totally, and not
totally, rarely do we run into situations where
it's totally nutually exclusive. W can also | ook
at the ability to restore that site to bring back
sone of that capability. And that also could be
factored in as a part of a mtigation equation or
sol uti on.

MR, BASOFIN: So you would institute a

managenment action to insure that that |and was
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appropriate for say special status bird species?

MR, FLINT: |It's possible.

MR. BASOFIN:  Okay, thank you. 1Is it a
per manent Fish and Gane's practice, inits
mtigation nmeasures, to identify specific parcels
of land for acquisition to satisfy conmpensatory
mtigation requirenents?

MR, FLINT: Typically we do not specify
specific parcels. Again, | think | alluded to
this earlier, under our standard operating
procedure and the way we've consistently handl ed
CESA permitting, it's been the applicant's
obligation to identify and do the work on the back
end to bring those | ands under their control and
deed control over to the state, or an acceptable
third party to the departnent.

So the state does not take on the
responsibility of insuring that the applicant's
mtigation is satisfied. So, --

MR. BASOFIN: Okay. In this case the
applicant has stated in its testinony that it's
relied on the Departnment of Fish and Gane to
identify appropriate parcels of land for
mtigation.

' m wondering whose ball's in which
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court.

MR HARRIS: Cdarification. Are you
tal ki ng about the staff's position on having --

MR. BASOFIN: No, I'mtalking about the
applicant's position.

MR HARRIS: | think you're not. |If
you' re tal king about acquiring |and?

MR. BASOFI N:  Yeah, |I'mtalking about
i dentifying parcels of |and.

MR HARRI'S: Yeah. No, --

MR. BASOFIN: Do you have an objection?

MR HARRIS: M objection is that you've
characterized that as our testinony and that's not
our testinony. So, | object.

MR. BASOFIN: M. De Young, | believe,
testified earlier that it was not the applicant's
responsibility to identify parcels of |and, but
was the Departnment of Fish and Gane's
responsibility.

MR HARRIS: | do not believe he
testified as such. Acquisition is one of the
primary problens we have with this entire
approach. So we would not be fighting about who
has acquisition responsibility, we'd be fighting

about whet her --
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MR. BASCFIN: No, no, --

MR HARRIS: -- acquisition is actually
required as a matter of |aw

MR, BASOFIN: -- it's not a question of
who has acquisition responsibility. It's a
guestion of segregating the responsibility for
mtigation in terms of funding and finance. It's
a question of who identifies the parcels of |and.
And that's the question |I've asked M. Flint.

MR. HARRI' S: Maybe re-ask the question
wi t hout reference to the applicant. | think --

MR BASCFIN. M. Flint, has the
applicant indicated to you, to the Departnent of
Fish and Gane its willingness to identify specific
parcel s of land that woul d be appropriate for
conpensatory mtigation?

MR FLINT: W have met and tal ked
about, expressed our interest in working together
with the applicant going forward on identifying
t hose | ands as soon as possible, and as early as
possi ble, in the process.

But, again, that doesn't need to happen
for the project to get its certification. And
would not -- well, that's up to the Conmi ssion

but in our process it would not need to happen
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that way to get their pernmt. They would just
need to secure their obligations, and then we
woul d work with themon the back end to identify
appropriate | ands.

And what | nean, that we will reconmmrend
areas, regional areas or certain areas to
applicants if they ask for the departnment’'s help
that are appropriate, we know are appropriate for
the species, that have the species on them

And so we will do that and point
applicants to specific places to pursue. But we
typically do not talk to -- will not approach
| andowners and | ook for willing sellers on behalf
of the applicant. That's their responsibility.

MR. BASOFIN: I n your communications
with California Energy Conmm ssion Staff for this
project, is it your understanding that the Energy
Conmi ssion will also assune that role of requiring
the applicant to identify specific parcels of |and
appropriate for mtigation?

MR, FLINT: In past practice, and in
cases and for generation projects that we worked
on together, that has been the Conmi ssion's past
practice, also. And they will work with the

department al so when applicants bring back
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identifying lands, as to advising the applicant as
whet her that would neet their mtigation
obligation or not.

So they still, in inplenentation of the
certification or the permit, we still work
together on that end, too, to insure
i npl enentation of the mitigation nmeasures.

MR. BASOFI N:  Thank you. And
approxi nmately how nmuch tine is usually all owed
after permtting for all necessary conpensatory
mtigation |lands to be identified?

MR FLINT: It has varied a little bit.
In the past for departnment permitting it's been 12
nonths. W found that especially for sone species
in some situations to be difficult to achieve.

Currently in the department's pernitting
it's approxi mately 18 nonths.

MR, BASOFIN:  Wuld you say that for
this project the mtigation requirenents would be
difficult to achieve in terms of finding
i ndi vidual sites and | and parcel s?

MR. FLINT: Gven a portion of the
mtigation would include managenent and that makes
| and acqui sition conponent, a two-to-one

conponent, or approximately 8100 acres or
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sonewhere around there, just as an approxi mate.
The project size has changed so ny cal cul ati on may
be not right.

But based on input fromour field staff,
who are nuch closer to knowi ng what is and what
isn't available, there would be plenty of habitat
avai | abl e throughout the desert, throughout the
Moj ave Desert to fulfill that requirenent.

MR, BASOFIN: Ckay, just to make sure
I"mclear on that answer, as a follow up, your
field staff has indicated that there would be
approxi nately 8100 acres of better, of equa
quality or better quality habitat for desert
tortoi ses and the special status birds, namals
and plants that are | ocated onsite?

MR, FLINT: Yes. W've explored, again,
the field staff have explored a little bit. They
have a feeling of what's available. | have to say
that the departnent is not, for purposes of CESA,
| think | alluded to it before, but based on our
responsibility to protect the species throughout
its range, we're not necessarily -- we're not
l[imted in any way fromonly mtigating in a
certain area recovery unit.

But the state uses a hierarchy of in-
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ki nd, out-of-kind, and different types of
mtigations to fulfill the requirenents. So the
department staff is |ooking broadly throughout the
desert, and has identified in excess of 12,000 --
at this tine at |east 12,000 acres that woul d be
avai | abl e.

And for the nost part, it hasn't been
| ooked at closely, but for the nost part it would
satisfy needs for a mpjority of these species,
maybe not every single one.

MR, BASOFI N:  Ckay.

MR FLINT: Just don't know that at this
tinme.

MR BASOFIN: Okay. And --

HEARI NG OFFI CER KRAMER: M. Basofin,
it's sounding to us as if you've pretty nuch
exhausted this topic, --

MR, BASOFIN: kay, | --

HEARI NG OFFI CER KRAMER: -- so can you
wap it up?

MR, BASCFIN: -- have one fina
guesti on.

HEARI NG OFFI CER KRAMER:  Ckay.

MR, BASOFIN. M. Flint, considering the

answer you've just given, and considering the
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Desert Renewabl e Energy Conservation Pl an process
that's underway, and considering the cunul ative
nunber of renewabl e energy projects proposed for
the desert, is it your opinion that there will be
sufficient mtigation lands for future projects
for these species in question?

MR, FLINT: There are so many -- for
some species, perhaps. There are so nany
variables in that equation | would be really
specul ating. W know at sone point -- in an
attenpt to answer that, | mean we know sone facts
for sure, that there is a lot of federal |and out
there that are available for, and were set up to
manage for desert tortoise.

We want to work with BLMto maxi m ze
that and hel p enhance recovery of the species.
Sone of those areas no | onger remain popul ated for
various conpl ex reasons of biology. So we can't
say that the species is totally secure, even
t hough that | arge anobunt of lands is there.

So we know there are additional good
quality habitat areas that are not under federa
control, they're in private hands. That can stil
be preserved for desert tortoise and ot her

speci es.
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But recognition that we need to step up
our ability to inplenent the recovery plan on
exi sting federal |ands as another boost to the
species is built into this project mtigation

And, you know, we were talking about
typi cal processes before. This is sonething that
the departnent is relying on a little nore in this
case than we have in the past. And it's
recognition of the fact that, yes, there is a
[imted amount of land our there for these
speci es.

MR, BASOFI N:  Ckay.

MR FLINT: And alot is in federa
protection already.

MR. BASOFIN:  Thank you very nuch, M.
Flint. | have no further questions.

HEARI NG OFFI CER KRAMER:  Thank you.
This seems |like a good tinme to break for the
aut onobi l e rescue operation. And we'll go off the
record.

(Whereupon, at 5:47 p.m, the hearing

was adjourned, to reconvene later this

same evening.)

--000- -
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EVENI NG SESSI ON
6:36 p.m

HEARI NG OFFI CER KRAMER. On the record.
M. Connor, | think you were up next, right?

DR. CONNOR:  Ckay, yes.

MR, BASOFIN:. M. Kramer, just as a
point of information, the exhibit we were
di scussing earlier that contains the application
for incidental take permt is exhibit 41.

HEARI NG OFFI CER KRAMER:  Okay, thank
you.

MR, BASOFIN: They've determined just to
note that, thank you.

DR. CONNOR: Ckay, | have a question for
Ms. Sanders. Are we going?

HEARI NG OFFI CER KRAMER:  Yes, go ahead
wth --

DR. CONNCR  I'msorry.

HEARI NG OFFI CER KRAMER:  -- your
guestions for either of these wi tnesses, or both.

DR. CONNOR:  Ckay.

CROSS- EXAM NATI ON
BY DR. CONNOR:
Q Earlier you described the popul ati on of

tortoi ses that would be affected by the proposed
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project as a genetically distinct popul ation of
Moj ave Desert Tortoise, is that correct? And this
is an evolutionary significant unit?

M5. SANDERS:  Yes.

DR. CONNOR: Ckay. Do you know how nuch
habitat is occupied by the ESU in California?

MS. SANDERS: In terms of acres?

DR. CONNOR: Acreage, square niles,
anyt hi ng.

M5. SANDERS: | can't recall, but |
t hi nk you descri bed sone of that in your
testi nmony.

DR. CONNOR: Ckay, to your know edge did
the FSA determ ne how nuch habitat is occupied by
the ESU in California?

MS. SANDERS: No, the FSA did not.

DR. CONNOR: Ckay. Are you famliar
with the concept of connectivity?

M5. SANDERS:  Yes.

DR. CONNOR: Did you analyze
connectivity in the FSA -- sorry, in the FSAEI S
with respect to the northeastern Mjave ESU?

MS. SANDERS: W did in particular in
our inpact analysis on cunulative, we discuss the

fact that this project, conbined with others,
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woul d contribute to fragnentation | oss of
connectivity.

DR. CONNOR: Do you know what areas are
significant as far as connectivity for this
nort heastern Mjave ESU and the rest of the ESUs
in California?

MS. SANDERS: |'m not sure what you nean
what areas are -- would you repeat the question?

DR. CONNOR: Where is the connectivity
bet ween t he northeastern Mjave ESU and the
adj acent ESUs in California?

MS. SANDERS: You nean its connections
with the eastern and the northeastern connected to
the eastern connectivity with the northeastern, is
t hat what you're asking about?

DR. CONNOR:  Yeah.

MS. SANDERS: Well, | think it's been
di scussed earlier the Clark Muntains is an
i npedi nrent to novenent between those ESUs. And
currently there is a certain lack of connectivity
because of 1-15, has been an inpedi nent probably
to those popul ations.

DR. CONNOR: You're suggesting that the
I-15 is -- sorry, inhibits connectivity between

t he ESUs?
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MS. SANDERS: That's what | understand,
based on conversations with experts at BLM and
Fish and Wldlife Service. They all pointed to I-
15 as being a problemw th fragnentati on, novenent
of -- with connectivity.

DR. CONNOR: Do you think that tortoises
cannot nove across |-15?

MS. SANDERS: | think you would need --
well, I think there's a problemw th nortality
froml-15. And tal king about connectivity gaps,
that cause a lack of the ability of allow ng gene
flow to occur.

DR. CONNOR: Do think it's inportant to
mai ntain the genetic population in California?

MS. SANDERS: | do.

DR. CONNOR: Ckay. So connectivity is
i nportant for mmintaining this genetic pool?

M5. SANDERS: | think that's one of the
things that's inportant in recovery and
mai nt ai ni ng desert tortoi se populations in the
state.

DR CONNOR And that's one of the
reasons why it's inportant to maintain
connectivity?

MS. SANDERS: | think so.
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DR. CONNOR: Ckay. How inmportant do you
thi nk the northeaster Mjave recovery unit is as
far as its contribution to the gene pool of
California?

M5. SANDERS: Well, it's a small part of
California.

DR. CONNOR: Umhum Okay. Do either
of you -- are either of you famliar with the NEMO
pl an?

MR FLINT: | amnot in detail, but in
general ly, yes.

DR. CONNOR: Because it has been
di scussed a nunmber of times, and obviously it's
referred to many tines in the FSA. Do you know,
is your know edge of the NEMO plan sufficient to
be able to tell us what size projects are covered
under the NEMO pl an, under the NEMO El S?

MR, FLINT: No, those details, |I'm not
-- | don't have sufficient know edge for that kind
of detail.

DR. CONNOR:  Ckay.

MS. SANDERS: My recollectionis it's 40
acres, is that correct? As | recall you put it in
your testinony.

DR. CONNOR: Are you asking ne a
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question? It's 100 acres.

MS. SANDERS: Well, because it was in
your testimony. That's the only reason.

DR. CONNOR: I'msorry.

(Laughter.)

DR. CONNOR: Ckay, are you famliar with
the conservation strategy in the NEMO plan, as far
as the desert tortoise is concerned?

MS. SANDERS: Who are you asking that
guestion of ?

DR. CONNOR: Ch, I'msorry, | guess it
was Scott who's the --

MR, FLINT: Not specifically for that

pl an, no.

DR. CONNOR: Ckay, okay, all right.
Ckay, that's it, thank you. | have no further
guesti ons.

HEARI NG OFFI CER KRAMER:  Basi n and Range
Wat ch.

MS. CUNNI NGHAM  Laura Cunni ngham |
j ust have one question for M. Flint.
CROSS- EXAM NATI ON
BY M5. CUNNI NGHAM
Q | was just curious, in past projects for

one project is it typical that mtigation |ands
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are small, widely scattered parcels over the
entire Myjave Desert?

MR, FLINT: |Is that typical? No, that's
not. That's not typical. There are |ands that
both BLM and we control now that if you | ook at
themthey |l ook Ilike that. But that's because
we' ve been working to assenble them out of
i ndi vidual small project mtigations.

For large projects we would | ook at an
opportunity to have | arge, contiguous, easily
manageabl e and defensible tracts of |and. And
those that are near core popul ations or provide
connectivity for species to get to other protected
lands. So, in general, that's the approach we
woul d t ake.

Because we have all kinds of sizes of
projects and CESA only allows us to mtigate the
extent of the taking from each project, some
parcels we do get are snall. But we endeavor to
work, over tine, to build theminto larger units.

MS. CUNNI NGHAM Okay. |Is there like an
average -- this is probably a bad question, but
like what's the | argest parcel that in a past
project, |'mjust curious?

MR FLINT: Well, | think we tal ked
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about the Harper Lake LUZ project a little bit.
That was an energy project. | believe it was a
one-square-mle or one whol e section, 640 acres,
one-square-mle project. And that was mtigated
at five-to-one, so there's five square niles
outside of habitat. And it's prinmarily
conti guous.

MS. CUNNI NGHAM  Ckay, thank you.
That's all.

HEARI NG OFFI CER KRAMER:  California
Native Plant Society. None fromthem

Center for Biological Diversity.

MS. BELENKY: Thank you. | have a few
qguestions for M. Sanders.

CROSS- EXAM NATI ON

BY MS. BELENKY:

Q First, at one point you nentioned take,
and you were tal king about the tortoise. And you
said that they couldn't be taken, they were going
to be noved. And | just wanted to clarify, or if
you could clarify, under the California Endangered
Speci es Act, take, | believe, neans death.

VWer eas under the federal Endangered Species Act
any harm or harassnment is considered take.

I's that your understandi ng?
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MS. SANDERS: That is my understandi ng.

MS. BELENKY: Ckay, | just wanted to
clarify that. | just wanted to ask a couple
guestions about staff's rebuttal testinony, which
is exhibit 305.

And in there you discuss the potenti al
the possibility of an in-lieu fee programthat
nm ght be bei ng devel oped by, as | understand it,
several of the agencies together would be
devel oping this project. And that would
potentially be an in-lieu fee program

And that is on exhibit 305 at pages 19
to 20 it discusses this. And the staff says that
if it, neaning this program is sufficiently
est abl i shed and operational in a tinmeframe that
woul d all ow revisions to the conditions of
certification bio-17, then the in-lieu fee program
woul d repl ace the security requirenent described
initem4 of bio-17

So the thing that we've been tal king
about all this time, which is this whole set of
mtigation requirenents in bio-17, the staff is
saying if perhaps this other programis in place,
it mght be able to substitute.

And my question for the staff is what
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woul d be the deadline for the establishment of
that other programin order for it to be
meani ngful to this process at this point? Do you
have sone sense of the deadline for that?

M5. SANDERS: You know, | don't. It's
not really a biologist question. It's nore of a
process --

M5. BELENKY: Who should | ask?

MS. SANDERS: -- question. Well, your
guestion is when is it too late to make that kind
of change, | understand. | think changes can be
made all the way up until the Presiding Menber's
Proposed Deci sion is conpleted.

But | defer that question to people that
know nore about the process.

MS. BELENKY: Ckay, so there may be
soneone el se on staff who has an i dea when they
said sufficiently established and operational, and
we'll see if sonmebody cones forward with that.

And then | have a coupl e of questions
for M. Flint that are sort of along the sane
lines. As far as the in-lieu fee program which
is also nentioned in the letter fromthe
department, which | understand is being devel oped

by a coalition or a group, which is called the
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Renewabl e Energy Action Team which includes, if
I"mcorrect, DFG the Energy Conm ssion, Fish and
Wldlife and the BLM is that correct?

MR FLINT: That's correct.

MS. BELENKY: Thank you. And the
substance of that programwhich in your letter you
call it conceptual in-lieu fee program has that
been drafted yet?

MR, FLINT: W are currently working on
devel oping an in-lieu fee program And if | can
just have a minute or two to el aborate.

In addition to working with our sister
and federal partner agencies to accelerate the
permtting under current state |aw, the departnent
and CEC and t he REAT agencies are al so worki ng on
a desert renewabl e energy conservation plan

And that plan is being set up under the
authority of the National Conmunity Conservation
Pl anning Act, which is in Fish and Gane Code.

One of the tools that we woul d be
| ooking at in the toolbox to inplenent a
conservation strategy, in part, of which would be
used to mtigate the inpacts froma | arge nunber
of these projects in the desert, would be an in-

lieu fee program
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And the way the in-lieu fee program
would work is we would primarily be | ooking for a
third-party fiduciary sponsor to hold funds in
specific accounts that are simlar to the accounts
we set up currently under our permtting.

So an account for | and acquisition; an
account for |ong-term nmanagenent; an account for
initial enhancenent. And those things would be
separately set up and tracked.

And, you know, in-lieu fee prograns have
cone and gone over the years, and they have
problens. So we're working really hard to set up
a programthat will address all the problenms, |ike
noney not getting on the ground fast enough and
| osi ng buying power. Money being redirected to
ot her things. Mney not being spent for specific
proj ects.

VWhat we're trying to do is put together
a program where we have a third-party noney
manager. The agenci es agree to make deci sions on
projects that are funded out of those accounts in
line with our permts that we're currently
i ssuing. And eventually in line with a DRECP or
an NCCP permt. That would be issued for the

whol e pl an.
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And so that's how the noney woul d worKk.
And the decision would still be tied to permt
requi renents and the specific mtigations for the
pr oj ect.

So if there were a certain acquisition
requi renment or a certain managenent requirenent
with certain projects specified, we would insure
and a third party would insure that noney gets to
t hose projects on the ground as soon as possi bl e.

And we woul d be | ooking for third
parties to help us with land acquisition. And in
this node, this is a tool that is fairly conmon in
different iterations under NCCPs. But also it's a
way to speed up getting the projects on the
gr ound.

And we, you know, the state is
considering a policy shift fromwhat | did
describe earlier where we do take sone of the
responsibility that we haven't taken in the past
fromthe applicants to make this happen. But we
have to have a programthat's tight and structured
to be able to accept that nmoney and get it on the
ground and sol ve these problens from past in-lieu
fee prograns.

So that is what we are trying to work
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on. We are working on it now W don't yet know
how useable it will be for individual projects.

We think we could use it. It was originally set
up to be part of the DRECP concept.

We would like to continue to work and
bring the projects -- bring projects that are
currently in the permitting process into that, if
we possibly can, as a interimprocess -- piece of
interimprocess for the DRECP pl an

So, that's what we're considering, but
it's not all there. So its utility is still not
clear. But we, you know, we feel that woul d hel p,
fromthe state's perspective, facilitate getting
the facilities out there on the ground and sol ving
some of the issues that the applicants are running
i nto.

Al so put the resource agencies and BLM
inthe role that we actually do anyway on the back
end with a lot of applicants and spend a | ot of
time with, is trying to identify the right |ands
and get those activities on the ground and put us
in a nore direct hands-on role in acconplishing
t hat and acconplishing better conservation

So that's the idea. Wether we can use

it right away or not depends on how fast it gets
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set up. And we're actively working on it.

MS. BELENKY: Thank you --

MR, FLINT: It would be a bit
specul ative at this point to put it out.

MS. BELENKY: Thank you. That was a
very hel pful explanation. So at this point it
remains a future aspiration, sonething that's
bei ng devel oped, but it has not yet been
devel oped? |Is that correct to say?

MR, FLINT: Yes, but if | nmay venture
just alittle further and not get nyself in too
much trouble, one of the things that, again, one
of the things we want to tie that to, being able
to secure projects and let them go forward.

And during the time that the obligation

if the timng works out right -- it's all a matter
of timng -- during the time where their
obligations are -- that they have to fulfill the

projects, the 18 nmonths or the whatever nonths, we
get this in place, we would want to be able to
still consider that as an option

| don't knowif it works for the
Conmi ssion process or not fully. And what it
woul d entail to anmend things at certain points.

But we haven't tal ked about those details. But by
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applicants securing their obligation, it stil
could provide -- be a useful tool for some of them
that are going through the pernmitting pipeline.

MS. BELENKY: Thank you. | do just want
to make sure we're talking just about this
project, as far as, you know, today, there's no
devel oped - -

MR, FLINT: Right.

MS. BELENKY: -- program and it isn't
ready to be rel eased --

MR FLINT: Right.

MS. BELENKY: -- in a short timefrane.
| don't want to keep you too long -- oh, we're
here so late -- | just had a couple of quick

guestions while you' re here today, because | think
this is the opportunity to tal k about other
bi ol ogi cal issues that were raised in your letter.
Just really a couple of quick points.

Your -- the letter also nentions, you
know, the presence of bighorn in the area, that
there would be likely inpacts to bighorn

Did you adopt this letter as part of

your testimony? O is it just an exhibit? I'm
not sure exactly how that -- how we're referring
toit.
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MR, FLINT: Well, the departnent
docketed the letter as recomendations to the
Energy Commi ssion Staff. That's how, again,
that's all | know about --

MS. BELENKY: Okay.

MR, FLINT: -- about what it actually is
in this proceeding. But did you have a question
on bi ghorn?

MS. BELENKY: Well, ny question is just
that, so you would agree with the letter that
states that there will likely be inpacts to
bi ghorn, and that it's inportant to take sone
basi ¢ measures to mnimze those inpacts.

MR, FLINT: | think everyone agrees
there's some uncertainty about the actual use of
the site of the bighorn. And I'mnot an expert,
so | need to put that out there right now.

The site not being accessible to bighorn
after it's fenced, even in a configuration with
the I ower inpact configuration with |ess grading,
would put it off limts for forage for the
species. So there would be that kind of inpact
nost |ikely to bighorn.

The anmount of use, you know, is stil

not certain.
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MS. BELENKY: Thank you. | just had a
coupl e of quick questions al so about the -- what's
cal l ed the CNDDB dat abase, which is the California
-- I'"'msure you know what it is -- California
Nat ural Diversity Database.

And | just wanted to clarify, |
understand the Departnment of Fish and Gane manages
t hat database, is that correct?

MR FLINT: That's correct.

MS. BELENKY: And the database reports
i nformati on that has been input into the database,
is that correct?

MR FLINT: That's correct.

MS. BELENKY: And so would it be fair to
say that in sone areas the database has a | arge
amount of detailed informati on because surveys
were done and it was input, is that correct?

MR FLINT: That's correct.

MS. BELENKY: And in other areas the
dat abase does not have information because either
surveys were not done, or whether or not surveys
were done, that data was not input into the
dat abase, is that correct?

MR FLINT: That's correct, and --

MS. BELENKY: So the fact that there
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nm ght not be data in the CNDDB dat abase for a
specific species in a specific area is not
evi dence that there is no species in that area, is
that correct?

MR FLINT: That's correct.

MS. BELENKY: Ckay, | just wanted to
doubl e-check. Thank you very nuch.

HEARI NG OFFI CER KRAMER:  Fol | ow up
qguestion about the, | guess I'll call it the
alternative mtigation system where you night
accept fees, and as you said, change the
responsibility for identifying and acquiring
parcel s.

What is the soonest that that might be
avail able as a tool, in nonths, say?

PRESI DI NG MEMBER BYRON:  And remenber,
M. Flint, you're on the record here.

(Laughter.)

MR, FLINT: Well, since |I'mhaving a
primary responsibility for making that happen back
at Fish and Gane, |I'mnot going to conmit to a day
right now, on the record.

We are working on it actively. Al four
partners are engaged. W are far along on the

proposal. We've talked to third parti es,
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acquisition folks. W've talked to the third-
party fiduciary and are working through setting
t hat up.

W' ve been asked to nove it as fast as
possible, it's a high priority. Folks want to use
it as an option if it's workable.

PRESI DI NG MEMBER BYRON: And the reason
| was kidding M. Flint, was because our agency's
involved in this as well, and we all know ful
wel |l the staff's working feverishly to get this
work done. Go right ahead with your questions.

HEARI NG OFFI CER KRAMER: Is it likely to
be available in the next two or three nonths?

MR, FLINT: That is our target, but it
could be four to six. Wthin six nonths is a
good, | nmean I'mwilling to say that.

HEARI NG OFFI CER KRAMER: Ckay. Early on
in your testinony you made a statenent to the
effect that the conditions nostly get us there, as
far as full mtigation of the species inpact.

And then you tal ked about sone, it
sounded to ne |ike you, you know, negotiation of
specific details would be the final steps to get
to the point of fully being there.

And | wanted to ask you, that process
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and worki ng out those details, is that all, in
your opinion, contenplated by and required by the
conditions of approval as they exist in the FSA at
this point? O, --

MR, FLINT: Well, if | can just clarify
what | nmeant. That was not a great
characterization, alnbst get us there.

VWhat | nmeant by that was we know we have
a solid list of managenent neasures that wll
benefit the species, and can be done on public
land. They're part of the | and managenent pl ans
BLM has out there. | mean these things are goals
of that plan, and they're also part of the
recovery plan.

We have a nmenu of things that include
maybe eight, nine or ten things. And what | neant
was we don't know exactly what specific
conbi nati ons of those things to reconmmrend.

For instance, there would be tortoise
fencing al ong the highway to reduce nortality on
the highway. But at the sane tine, you have to
nmake sure you're not cutting off connectivity and
you have connectivity. Because they do cross the
hi ghway, hi ghway 15.

We have sone other areas where it wll
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be great to fence themout in places where they
are inpacted by near conmunities, whenever they're
i npacted by humans, and keep them out of those
ar eas.

And reducing nortality will benefit the
species. So that's one kind of neasure. But we
don't know -- we know where this needs to be done,
but we don't know in exactly what conbination or
what place is the best set of recomendations at
this point.

So it's not a matter of even negotiating
those details. It's a matter of just stil
reviewi ng some of the biology. It's very conplex.
And doing it with the agencies and doing it, you
know, we're maki ng our best professional judgnent,
and naki ng some assunptions here.

There's a scientific basis for what
we' re doing, but there's not -- you know, we can't
-- we don't really know the extent of the
i mprovenents increnentally and specifically to be
able to lay themout in a really conprehensive
manner .

So that's what | neant by, that piece is
not quite worked out. And they're alluded to, but

we just haven't gotten that far yet.
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HEARI NG OFFI CER KRAMER: And that's
about the use of the one-third noney that woul d be
pai d under the --

MR, FLINT:  Yes.

HEARI NG OFFI CER KRAMER:  -- BLM formul a?

As far as the bighorn sheep are
concerned, at the tine you made your comments
expressi ng concerns about them was the proposal
on the table as it is nowrequired in condition
bi 0-19, that the project owner create an
artificial water source in the Cark Muntain
Range for the benefit of the sheep?

MR. FLINT: | have to say | don't know.
| know that we -- | know the timngis alittle --
I"mnot conpletely down on the timng, and | know
we got this comrent letter in fairly late, before
the final final staff assessnent came out.

So, you know, there could have been sone
-- and the staff was working fast and furious --
there could have been sone things that were
m ssed. But | don't know for sure. | would have
to get sone help to answer that question.

HEARI NG OFFI CER KRAMER:  Okay, thank
you. Sierra C ub.

M5. SMTH | have one question for
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M. Flint.
CROSS- EXAM NATI ON

BY M5. SM TH:

Q You nentioned that connectivity of
habi tat was inportant for desert tortoise in
response to a question fromM. Ratliff, is that
right?

MR, FLINT: | believe so, yes.

MS. SMTH. Wth respect to the |vanpah
desert tortoise, what effect would the project
have on connectivity for just this population, so
at the Ilvanpah Vall ey?

MR, FLINT: | think ny statenent was
nore broad than that. [|'mthinking in context of
overall conservation. One of the goals of our
conservation planning effort is to identify the
critical connectivity.

And, again, in that area |I'mnot -- in
that particular location |I'mnot the expert. W
have field staff. So | really can't speak that
specifically on that particular question. I'm
sorry.

M5. SMTH: You aren't confortable
answering that question?

MR, FLINT:  No.
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M5. SMTH  Ckay, I'll withdrawit,
then. Thank you.
HEARI NG OFFI CER KRAMER:  On t he
t el ephone, County of San Bernardi no, any
guesti ons?
MR. BRI ZZEE: No questions, thank you.
HEARI NG OFFI CER KRAMER: | don't believe
we have any other intervenors on the tel ephone.
But if I'"'mwong, please identify yourself and
tell me if you have any questions for these
Wi t nesses.
kay, hearing none, M. Ratliff, any
redirect?
MR, RATLIFF: The applicant has --
HEARI NG OFFI CER KRAMER: Ch, |'m sorry,
yes, | forgot the applicant. |'mnot used to you
goi ng | ast.
MR. HARRIS: That's right, exactly. |
appreci ate the accomodati on very mnuch.
ASSCCI ATE MEMBER BOYD: -- rehabilitate.
MR HARRIS: One day at a tine, yes. So
we're noving forward. And actually | do
appreci ate the opportunity to go last. There's a
whol e I ot of things we were going to have to bring

up that we don't have to bring up now, they've
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been satisfactorily answered. And so we'll try to
keep this as short as possible.

|'"ve got a few questions for the
wi t nesses, and actually for M. Flint, if we
could. And surprisingly it's not desert tortoise.
I want to tal k about streanbed alteration
agreenments. And | want to tal k about the way
those pernits are issued where the department is
not preenpted.

CROSS- EXAM NATI ON
BY MR HARRI S:
Q Ckay, so do you have the hypothetical in

m nd? |'mthinking about the issuance of a
streanbed alteration or |ake and streanbed
alteration agreenment, | think, as it's called now,
and the circunstances where it's not an Energy
Conmi ssi on preenption process.

So, for the purposes of mnmy questions,
think of it as a housing devel opnent that has a
linear facility that is going to require a
streanbed alteration agreenent.

So, do you kind of have that set of
facts in mind, Scott?

MR, FLINT: Okay.

MR HARRIS: Ckay. In that
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ci rcunst ances can you issue a | ake and streanbed
alteration agreenent without a final EIR assum ng
t he housi ng devel opnent requires an EIR?

MR, FLINT: \When the departnent issues
the streanbed alteration agreenent, that is an
action under CEQA that the departnent nust conply
with CEQA for.

So when we issue it we either need to
act as the responsible agency, now | got it right
this time, using the | ead agency CEQA document and
make findings -- independent review and nmake
findings. O we need to take on the CEQA | ead
responsibility and fulfill CEQA for issuance

MR HARRIS: So, again, in this non
preenptive circunstances it would be -- put it in
the formof a question -- is it nore typical that
you would rely on a lead agency like a city or a
county approval of a housing devel opnent, rely on
their EIR in putting together the streanbed
alteration agreement?

MR, FLINT: That's typical, yes, on
projects where there's local jurisdiction

MR HARRIS: Ckay. And the third word,
the last word in that string is agreenent,

correct? It's not a pernmit, it's an agreement, is
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that correct?

MR FLINT: That's correct.

MR, HARRIS: And in that typical non
preenpted process, is there a process for
arbitration if, in this case the exanple the
housi ng devel opnent, decides that they don't |ike
or agree with the proposed conditions for that
agr eenent ?

MR FLINT: That's correct.

MR, HARRI' S: Ckay, so that's the non
preenmpted worl d of |ake and streanbed alteration
agreenents.

So, before the kind of the world order
change here, if you will, | think the way that the
Conmi ssion had typically dealt with this, and any
of the witnesses can answer these questions, if
they'd like, my understanding that prior to this
case the way that the Commi ssion dealt with the
| ake and streanbed alteration agreenents woul d be
to wite a condition that said go out and get your
| ake and streanbed alteration agreenent before you
begi n construction.

I s that your understandi ng of the way
t hi ngs were done before this sort of new

under st andi ng?
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MS. SANDERS: If | could answer that.
W' ve been doing, incorporating streanbed
alteration agreenments into our conditions since,
think, late 2007, | believe.

MR. HARRI'S: So without quibbling about
t he dates, pre-2007 how did you deal with the
i ssuance of -- or the issue of a streanbed
alteration agreement? Was it through a condition
in the conditions --

MS. SANDERS: As you described, it was
directing the applicant to get the streanbed
alteration agreenment from Fi sh and Gane.

MR. HARRI' S: And, you know, whatever
date the world changed there, around 2007, is the
under st andi ng now essentially that Fish and Gane
is preenpted and that they nmke recommendations to
t he Conmi ssion on these issues? |s that your
under st andi ng of how it proceeds?

MR FLINT: Yes, that's how |'ve been
advi sed.

MR HARRIS: So, in a sense, or in
reality the Comm ssion is standing in the shoes of
the departnment in the issuance of that |ake and
streanbed alteration agreenent, is that correct?

MR FLINT: That's correct.
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MR HARRIS: And in inplenenting that
program the Comm ssi on should inplenment that
process as the departnent woul d inplement that
process but for the preenption, is that correct?

MR. FLINT: That's not a sinple yes or
no answer. W have, you know, have conferred with
our |egal counsel on this issue. And | can't
speak for themhere, but -- well, | guess | can
It's been the opinion of our |egal counsel that
the -- a lot of what's in the 1600 statute, which
we don't have separate regulations to inplenent,
so we inplenent straight out of the statute, is
procedur al

And with the Energy Comm ssion standing
in our stead, that those procedures are not
bi nding on the Energy Commi ssion. And that they
have a process where they essentially wei gh and
arbitrate evidence through the AFC process and the
proceedi ngs here before the Comi ssion

So that it's the opinion of our counse
that a) those procedural requirenents don't apply
to the Conmission; and two, that they have a
procedure that is effectively equivalent, also.

So that's been ny advice fromny | ega

counsel
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MR HARRI'S: Ckay, so your legal -- |
want to nake sure | can summarize this correctly.
The advi ce of your |egal counsel is that if you,
Fish and Ganme, in ny housing devel opnent exanpl e,
are issuing the | ake and streanbed alteration
agreenment, that you follow your regul ar
procedures, both the procedural aspects and the
substanti ve aspects of the 1600 requirenents.

But if the Energy Comm ssion's standing
in your shoes, is issuing that permt, they' re not
bound to follow those sanme requirenments?

MR FLINT: That's how |I've been
advi sed.

MR. HARRI'S: Ckay, thank you. That's
t he answer then.

See if | can cut this down even nore.
M. Flint, in your capacity with the Departnment of
Fi sh and Game, you've been very involved in the
i ssuance of the incidental take permits, the
section 2081 process, is that correct?

MR FLINT: That's correct.

MR HARRIS: And in the inplenenting
regul ati ons, as well?

MR FLINT: Yes, that's correct.

MR. HARRI' S: And which regul ations are
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t hose?

MR FLINT: | don't renenber the actua
section, but there are regulations to inplenent
the California Endangered Species Act permtting.
I"msorry, | don't have the citation right in
front of ne.

MR HARRI'S: Wuld you accept, subject
to check, that it's 14CCR783. 47

MR, FLINT: That sounds right.

MR, HARRIS: Ckay. Sorry, | didn't nean

MR FLINT: No, before --

MR HARRIS: -- trip you up with that.

MR, FLINT: -- before | changed jobs |
used to know this, but --

MR HARRIS: | find it increasingly
| ess space in ny brain, too, so,

In terms of both the code and the
regul ati on, does the word acquisition appear in
either the Fish and Gane Code section or in the
i mpl enenting regul ations, to your recollection?

MR, FLINT: No. The word acquisition
does not appear anywhere in the regulation or the
code.

MR. HARRIS: And to your recollection
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does the word, | guess it's two words, do the
words in perpetuity occur in either 2081 or in the
i mpl enenting regul ati ons?

MR, FLINT: Can | check just for one
second here?

MR HARRIS: ['Il whistle "Fina
Jeopardy" while you -- |'ve got copies, too, if
you need them Scott.

(Pause.)

MR, RATLIFF: M. Flint, if you don't
know t he answer it's okay to say you don't know
t he answer.

PRESI DI NG MEMBER BYRON: Wl l, since M.
Harris asked it, | think we all know the answer.

(Laughter.)

MR SPEAKER | don't know the answer.

MR, FLINT: That particular wording is
not in the code or the regul ations.

MR HARRI S: Ckay,

PRESI DI NG MEMBER BYRON: Ri ght, right
answer. |'mjust guessing, M. Harris.

MR, HARRI'S: Thank you, sir

kay, | think | want to nove back, if |
can, real quick.

M. Flint, one of the concerns that the
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sol ar industry has is about the acquisition
requi renent and the availability of |ands. So,
you' re | ooking for, on this project, approxi mtely
8000 acres of acquisition land, is that correct?

MR, FLINT: [If the department were
issuing the permt the applicant would be | ooking
for 8100 acres of |and.

MR HARRIS: | sit corrected, that's
right, thank you. So that's for this first 400
megawatts. And | think | heard you -- well, let
nme ask the question.

Did | hear you testify that you believe
that there is 8000 acres available for the first
400 negawatts?

MR, FLINT: Yes. Qur regional staff
have, again, the region 6 is the Fish and Gane
Regi on, the Inland Desert Region. And | nentioned
earlier they' re one of the nost -- the active
regions in CESA permitting.

So they're always actively involved in
identifying available lands for mtigation. And
nost of those are for tortoise, and sone for
tortoi se and Mbjave ground squirrel

And so based on their assessment, they

have identified at | east in excess of 12,000 acres
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that is inmmediately available. And al so have
identified, and we have passed on to Bright Source,
on several occasions, not specific parcels, but
we' ve identified specific areas or regional areas
where these acquisition lands -- these | ands night
possi bly be avail able to acquire.

O course, there's all kinds of other
i ssues around acquisition. |It's not just those of
bi ol ogi cal suitability. There's also willing
seller and need to pay, you know, appropriate
price negotiations. But that's the applicant's
responsibility.

So just because we identify it as
sui tabl e habitat and possibly avail abl e doesn't
mean it's going to be possible for it to be
acquired by the applicant.

MR HARRIS: So let ne ask you if you
woul d produce that list for the Committee and for
t he Conmi ssion. Because |'munaware of any such
list detailing avail able properties. And believe
nme, if we could take these issues off the table we
woul d be nore than pleased to do so

So, can you provide that list for the
Committee? And can we nmake that an exhibit?

MR, FLINT: | can provide that list. |
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don't have it with me, but | can provide it.

MR HARRI'S: You're close to your
office, but I"msure it's closed by now

Just kind of doing the math, this is the
kind of thing the solar industry is worried about,
okay, so you've got 8000 acres of acquisition for
this first project. And then if you logically go
forward down the route, it would be 16 for the
second and 24 for the third, 32 for the fourth, 40
for the fifth, and if | did my math right all the
way up to ten, you get to 78,000 acres for ten
proj ects.

And so that woul d be about 78,000 acres
of land for 4000 negawatts of solar, using our
400, just multiplying our nunmbers by ten,
essentially. And multiply mtigation by ten.

"Il check ny math. Maybe | shoul d have ended up
at 80 instead of 78, but liberal arts fails me
somet i mes.

So, assuming it's 78,000 or even 80, 000
for 4000 negawatts of power in California, do you
bel i eve that the departnent can put together a
list of 80,000 acres of avail able property?

MR, FLINT: Not, you know, not know ng

the specifics of each project, yet, but this is
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one of the purposes for the departnent enbarking,
again jointly, with CEC on the desert renewabl e
ener gy conservation plan.

So that planning effort is a public
process. And it would be a process whereby the
department, CEC and st akehol ders, appropriate
st akehol ders, including the devel opnent interests,
participate in the identification of appropriate
conservati on needed for the species throughout its
range in the desert.

Once we do that, the departnment would be
in a position to a) be a partner in inplenenting
that conservation so that under NCCP permt, if
that were to be issued on such a plan, the
department would actively work in partnership with
ot her stakehol ders, including devel opers, to
secure that total anount of required conservation.
So that's one elenent of it.

And secondly, within that, the
department and the plan and CEC would work to
apportion out the parts of the mtigation
obligations of the -- for the amount of |and that
may be inpacted in devel opnent areas identified in
that plan, to figure out the other part of the

puzzl e piece of conservation.
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So, until we get to that plan | can't
really say howit would all work out, and which
projects will go forward and which ones won't. So
it's kind of hard to add all that up

But, so, you know, -- but | can say, you
know, again, this is a problem we're noving
forward on two fronts here, trying to do the plan
and trying to permt the projects in the pipeline
and keep them goi ng.

So, for now, we are left with treating
this project as an individual project. And we're
treating it as, for the nost part, we have treated
every other project that goes through this
permtting process, either at the departnent,

and/or in combination with the Comm ssion's

process.
MR, BASOFIN. M. Kraner, I"'msorry to

interrupt M. Harris. | just have, | guess, a

point of order. | mean | can't mmke an objection

because there isn't an exhibit yet, but | think
' mconcerned about where M. Harris is going with
this in requesting a list of potential acquisition
| ands.

There's been a | ot of discussion here

t oday about who's responsible for parce
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identification and acquisition. And the idea of
submitting a list inisolation, |I think, is
troubling. Because, as M. Flint knows, there's
quite a bit of work, background work that's done
in identifying parcels that nmay be suitable for
acqui sition.

And | feel that an exhibit with, you
know, an isolated |ist of parcels would be
sonmewhat nischaracterizing that process.

MR HARRIS: Let me be clear. |['ve
asked himto produce the |list he says al ready
exists. | guess I've asked for two lists, Josh.

Sounds |ike you're nore worried about
the second list, the 80,000-acre list. But the
first thing | asked for was what the witness
opened t he door and offered, which was, we have a
list that we've given BrightSource before. And
I'd like that to be part of the record.

Second, both of these itens go directly
to the feasibility of the mitigation. CEQA
requires mtigation to be feasible. And if it's
infeasible to find 8000 acres of land, then this
is not a feasible mtigation strategy that staff
has offered up in bio-17.

So it very much goes to the heart of the
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issues in this case.

MR, BASOFIN: But --

MR. RATLIFF: It goes to the heart of
the issue, but | think the question we woul d have
is whether the very revelation of the list mght
make it infeasible. Because suddenly that
property is going to be worth -- the nonent it's
published -- is going to be worth a whole [ot nore
than it was before it was published.

And that's going to make you have to pay
nore noney for that |and that you acquired.

MR, HARRI'S: We appreciate you | ooking
out for us.

MR, RATLIFF: So, it's a self-defeating
proposition --

MR. HARRI'S: Appreciate you | ooki ng out
for us on this thing, but again, this is a list
that exists. W can do a Public Record Act
Request - -

MR RATLIFF: The fact that it exists
has nothing to do with whether or not you want to
post that kind of delicate information about |and
acqui sition.

MR HARRI'S: W do, and -- we do want

that information into the record. 1t's existing
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information and M. Flint has said that they
provided it to us before. And there's no reason
that they can't provide it to us again.

MR, RATLIFF: Have you lost it, or what?
| mean --

MR HARRIS: Well, we never got it.
That's why I'mdying to see it. Because, believe
me, if he had prefiled testinmony it probably woul d
have been included. But he didn't. And I'm
asking for some leeway fromthe Committee, given
the fact that he was allowed to testify w thout
prefiled testinony, as well.

MR BASCFIN. If DFG had this list and
gave it to the applicant, the applicant's had
anple time to submt it as an exhibit.

MR HARRIS: W never sawit. | will
certify, you want to swear nme in, M. Petty, |
never saw this list.

HEARI NG OFFI CER KRAMER: My turn?
hj ection overrul ed.

MR HARRI'S: And | violated Comi ssioner
Byron's adnonition to talk softly, so --

HEARI NG OFFI CER KRAMER:  The parties --

MR HARRIS: -- going to go back to it.

HEARI NG OFFI CER KRAMER:  Yeah, both of
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you guys got a little animated there. The parties
can, of course, argue about the significance of
this in their briefs.

MR FLINT: My | just clarify --

HEARI NG OFFI CER KRAMER M. Flint.

MR, FLINT: -- to |ower expectations?
The list that | --

(Laughter.)

MR FLINT: The list that | have does
not include a list of parcels that could be
acquired. The list | have is a list of genera
areas that the applicant can go | ook for
mtigation lands in. And that was handed to the
appl i cant Decenber 4th, Decenber 30th and January
26th, at a mininum and nore tines after that.

So | just want to be clear that it's not
a list of parcels you can go and | ook to acquire.
So the expectations seemto be a little el evated
there, | just wanted to clarify that.

HEARI NG OFFI CER KRAMER: And this is a
docunent you'll be able to offer M. Ratliff
tomorrow, for instance?

MR. FLINT: Yes.

HEARI NG OFFI CER KRAMER:  Okay, wel |,

then what | will do is reserve exhibit 310 as a
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pl acehol der for this. After we receive it
tomorrow to | ook at, then we will entertain
further arguments about whether it should be
entered into the record.

But | would suggest that this
di scussion, without having it in front of us
tonight, will burn up tine and be nore
productively held after we have the docunent to
| ook at.

PRESI DI NG MEMBER BYRON: M. Kramer, if
I may, | just have a question or two. This
conversation has provoked sone thought with regard
to -- well, I'll just state it -- the way we're
headed with the mtigation

You know, this Conmission, the state has
sone long-termgoals with regard to renewabl es.
And | was just trying to do sonme nmath here if |
was to do M. Harris' scaling, 8000 acres tines
10, you know, for 4000 negawatts.

And really, we're talking in the |ong
run of 30,000 to 40,000 nmegawatts that woul d need
to be installed to reach nore |ike the 33 percent.

That's -- well, I'"mgetting on the order
of 120 square mles of nmitigation |and.

MR FLINT: There is a -- | nmean that's
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exactly why we have enbarked on the DRECP pl an
There is a ultimte conservation solution for the
species. And until we know that, it's hard to
figure out -- there's no way to apportion the
overal | conservation between partners and
i ndi vidual projects.

And that's sonething that's out there in
the future, but it's just something we can't do
ri ght now.

So | just have to also add, in
recognition of this, one, the effort to need to
step up our ability to execute the recovery plan
for the species, because, as was stated earlier,
even though the plan -- there's been a plan out
there since '94, it hasn't been effective.

It's being retooled. That's why the
departrment has noved away from full acquisition as
a mtigation for this project, and to a third of
it being managenent neasures on existing BLM I and.
That is a departure in reconrendation fromthe
departrment on its typical full all-acquisition
recomendati ons for npst speci es.

And it's primarily recogni zed as needed
for desert tortoise. And it's because of the

uni que nature of what exists in the Mjave Desert
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where a |ot of the species is on already public
| ands.

So we have taken that into consideration
in our recomrendations to that |evel.

PRESI DI NG MEMBER BYRON:  Thank you.

HEARI NG OFFI CER KRAMER:  Ckay, M.
Harris, were you finished?

MR. HARRI'S: |'m going back to ny inside
Voi ce.

MS. BELENKY: An objection to the line
of questioning that where you' re putting together
all the possible projects, | don't believe that
those facts are in evidence here. And it assunes
that there would be desert tortoise habitat that
woul d need to be mitigated to a certain level, or
ot her species' habitat that would need to be
mtigated to a certain | evel

And those facts sinply aren't in
evidence here. So | would like to at |east ask
that we strike that part about however many
t housands of acres you nmade up -- |'mnot sure how
many there were. | just think that that's al
hypot heti cal .

And | don't want to | eave everyone wth

the inpression that that siting always has to be
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in areas where there are endangered species, or
that siting of these plants al ways have to be in
areas that will need to be mtigated to the |eve
that this plant does, because it is sited in
occupi ed habitat for a |isted endangered,
federally listed species and other -- I'msorry |
didn't nean to go off and nake a speech

PRESI DI NG MEMBER BYRON: Vel |, Ms.

Bel enky, thank you. O course, |I'mthe one we're
tal ki ng about who's | eaving that inmpression. And
we can strike it, certainly, fromthe record. But
| still have that inpression. W're tal king about
a lot of square miles of land. And that's okay.

HEARI NG OFFI CER KRAMER:  Weéll, ny ruling
woul d have been that --

(Laughter.)

HEARI NG OFFI CER KRAMER: -- you know, we
understand it's a hypothetical. And consider it
for what it's worth. And | would have overrul ed
t he obj ecti on.

Conmi ssi oner Byron, would you
consi der --

MR, RATLIFF: We'Ill accept the first
answer, actually.

PRESI DI NG MEMBER BYRON: Go right ahead.
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HEARI NG OFFI CER KRAMER: (Ckay, so then
ny, | guess nmy order will take effect.

MR. HARRIS: That'll keep ne quiet, if
it hel ps.

HEARI NG OFFI CER KRAMER:  Anot her two
bi r ds.

So, M. Harris, continue.

MR. HARRIS: Ckay, with my indoor voice,
t 0o.

Just a few nore questions on this line.
M. Flint, you tal ked about the devel opi ng DRECP
and the in-lieu programthere, is acquisition
al ways going to be a part of where you think that
programis headed?

MR, FLINT: Yes.

MR HARRIS: And will there be other
neasures that would be inplenented as part of that
progran? And |'mthinking specifically about
desert tortoise fencing, those kind of neasures.
WIIl the DRECP be strictly acquisition, or wll
they allow for other activities and ot her
ef fective nmeasures for protection of the species?

MR FLINT: It will be a conbination of
t hose neasures. And, again, you know, to the

acqui sition discussion there are other species
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besides the -- out there that are in need of
protection. And follow ng the Fish and Gane
mtigation nodel, including acquisition
conponents, there are other species that aren't
necessarily all addressed on tortoise habitat,
ei t her.

So there's always going to be sone
conponents of acquisition, both for the tortoise,
until there's eventual -- a full conservation
solution for the tortoise out there, and for other
speci es, as needed, based on inpacts from
i ndi vi dual projects.

So, yes, but again, we're |ooking at a
conbi nati on of neasures, nanagenent neasures on
public land. And we propose that those be part of
the mtigation solution for the |vanpah project,
al so. Not delaying those till inplenentation of
t he DRECP

MR, HARRI'S: What specific neasures did
you have in mnd? | nentioned desert tortoise
fences. Gazing allotnent, retirenents, habitat
restoration. Wat would you put on that |aundry
list of neasures?

MR, FLINT: The prinmary neasures that we

went through in the recovery plan, the primary
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neasures that we've identified that we know woul d
benefit the species would include, as | nentioned
earlier, some fencing, strategic fencing in
certain locations along |-15 and other areas to
reduce nortality and also provide a little boost
to and usability of habitat inside a fenced area.

Habi tat restoration including closing
illegal four-wheel drive roads and things |ike
that. To encourage and then actively put --
actively, intensely restore those areas so that
they get back into use for the species as soon as
possi bl e.

Exotic plant renoval is another thing,
to allow the appropriate forage to cone back in
areas that are heavily inpacted by exotics, for
desert tortoise to get back to the appropriate m x
of forage and edi bl e species for that, for desert
tortoise.

So those are sone. And grazing
allotments was on there, but that's not high on
the list, and not a preference of the departnent.
Retiring the grazing allotnents, where they
conflict with desert tortoi se nanagenent, is a
possibility, but it's lower on the list.

That's, you know, | nean just relatively
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speaking, | want to go into details about noney,
but relatively speaking, the buyout of grazing
allotments is high cost and not, in the
department's opinion, not sufficient benefit to
t he species as these other actions happening
first.

So, we have a hierarchy of what we would
recormend, too, for appropriate actions.

MR HARRI'S: |'mwearing out nmy wel cone,

so |'ve got just a couple nore questions.

I"'mgoing to go back to -- | want to say
Susan -- Ms. Sanders -- is it Sanders, correct?
woul d say Susan -- apol ogi ze.

A couple things. M. Ratliff asked you
guesti ons about consistency with other Conmi ssion-
approved projects. And you listed a nunber of
projects. | think Harper Lake, Victorville, High
Desert, and | think the one you said you're
wor ki ng on is probably Beacon? Have | got that
correct? Was there a fifth? Did | miss one in
t hat groupi ng?

MS. SANDERS: No, | think that's the
list.

MR, HARRI'S: Harper Lake is |ocated on

private | ands and not BLM Il ands, isn't that true?
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M5. SANDERS: |'m not sure.

MR. HARRI'S: The Victorville 2 project
is located on private |ands and not BLM | ands,
isn't that true?

MS. SANDERS: That's ny recollection,
yes.

MR. HARRI'S: The Hi gh Desert project is
| ocated on private | ands and not BLM I ands, isn't
that correct?

M5. SANDERS: | don't know.

MR. HARRI'S: The Beacon project is
| ocated on private |lands and not on BLM I ands, is
that correct?

M5. SANDERS: Correct.

MR. HARRI' S: And one nore question about
the | ake and streanbed alteration agreenents. You
said that 1600 deals with the effects on fish and
wildlife resources. Can you be specific about
which fish and wildlife resources are affected, in
your opi ni on?

MS. SANDERS: You nean on the |vanpah
project site?

MR. HARRIS: Correct. Yeah, sorry to
junp projects on you, yes, |vanpah

MS. SANDERS: The dry desert washes at
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t he Ivanpah site provide valuable wildlife habitat
for desert tortoise, as well. Just because
they're dry doesn't nean they don't have
significantly nore value than the surroundi ng
upl ands.

Desert washes collect water and keep it
| onger than ot her surrounding areas. They have
hi gher diversity and density of annuals, which are
i nportant for forage.

They provide many beneficial and useful
functions for desert tortoise. And that's part of
the reason we insisted that there be mtigation
for inmpacts to those desert washes at the |vanpah
site.

MR. HARRIS: So, are you reconmendati ons
framed primarily around desert tortoise?

MS. SANDERS: W/ dlife and desert
tortoi se.

MR HARRIS: Wich wildlife in addition
to desert tortoise?

MS. SANDERS: Do you want a list of
speci es that mght --

MR HARRIS: 1'd like some specificity,
yes. So if you need a minute to pull the FSA out,

feel free to do that. |'mwondering precisely
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which fish and wildlife resources you feel are
i npacted, triggering 1600.

MS. SANDERS: Well, | think the
bi ol ogi st who did the surveys out there, and that
was not ne, | didn't do surveys out there. But
you tend to find higher density and diversity of
bird species.

You al so find burrows in the banks of
desert washes. They provide a place to burrow
i nto.

MR HARRIS: |'msorry, burrows for what

particul ar species?

MS. SANDERS: For desert -- I'msorry,
what ?

MR. HARRI' S: For which species, desert
tortoise?

MS. SANDERS: For desert tortoise.

MR. HARRI S: Ckay.

MS. SANDERS: And ot her burrow ng
animals, also. You'll find --

MR, HARRI'S: \Wich other burrow ng --
I"msorry to keep interrupting you, but which
other burrowing animals? |'mreally looking for a
list of which species --

M5. SANDERS: Well, | think --
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MR HARRIS: -- you feel are using the
desert --

MS. SANDERS: -- you nmight --

MR HARRI'S: -- washes to their benefit.

MS. SANDERS: | think you will find that

wildlife that are wide-ranging like kit fox,
coyotes woul d be using desert washes as a nobvenent
corridor.

Small manmmals. | think you might find a
hi gher abundance in desert washes.

Did you want nore?

MR HARRIS: |If there are nore fish and
wildlife resources that are using those washes --
again, | want to be clear. 1'mnot asking about
what fish and wildlife resources are within the
4000 acres. |'m asking about which fish and
wildlife resources are using the washes triggering
1600.

MS. SANDERS: Well, | don't know that |
need to cone up with a list of specifically which
species are going to be using those washes. |It's
wel | recogni zed that desert washes, even though
they are dry, support a higher density and
diversity of wildlife species.

It's not -- | don't know that that's a
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guestion of fact that's really at issue. | think
it's well accepted that desert washes are very
high value to wildlife.

MR HARRIS: |Is it as habitat for
wildlife or as a means of providing water to grow
plants that the wildlife feeds upon?

MS. SANDERS: Wien you say provide
water, they hold water for |onger periods of tine.
And so you'll get nore vegetation growi ng there.
You' || get nmore annuals growi ng there which are
i nportant forage for many species.

MR HARRI'S: So the benefit is grow ng
vegetables -- growing plants for the species to
eat ?

MS. SANDERS: Well, that's one of many
benefits provided by desert washes. | do provide,
in the FSA, sone nore specifics on the val ues
provi ded by desert washes.

MR, HARRI'S: Ckay. Thank you very much.
| have no further questions for the wtness.

Thank you to the panel for your tine.

HEARI NG OFFI CER KRAMER:  Any redirect?

MR, RATLIFF: Yes, briefly. This is to
both of my wi tnesses.

/1
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REDI RECT EXAM NATI ON
BY MR RATLI FF
Q It's not really necessary, is it, for

the applicant to actually purchase any land at al
to satisfy its obligation under the Energy
Commi ssion's condition, is that correct?

MS. SANDERS: |s that a question for nme?

MR. RATLIFF: It's a question for both

of you.
MS. SANDERS: It's not necessary?
MR RATLIFF: But, |'ve got your
attention so |'mhoping you' |l answer.

(Laughter.)

MS. SANDERS: So what are you aski ng nme?

MR. RATLIFF: Does your bio condition 17
require the applicant to actually purchase

habi tat, or can that be purchased by sone ot her

entity?

MS. SANDERS: Oh, | see what you're
getting at. |I'msorry. No. They can provide the
funding to do that. |Is that what you're asking?

MR, RATLIFF: Right.
MS. SANDERS: Yes, correct.
MR, RATLIFF: So they mainly just

provide a security which allows for the purchase
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of habitat, is that correct?

MS. SANDERS: That's an option they
have.

MR RATLIFF: Yeah. And does that
usual ly play out over a length of tine after the
Iicense has been granted in the typical process?

MS. SANDERS: | think the verification
said that 18 nonths after the decision there has
to be either the purchase or a security --

MR, RATLI FF: Okay.

MS. SANDERS: -- for the purchase.

MR, RATLIFF: Ckay. And those purchases
are made with collaboration with the other
wildlife agencies, is that correct?

MS. SANDERS: Yes. Before the purchase
is made an acquisition proposal submtted for
revi ew by the four agenci es.

MR. RATLIFF: Thank you. And in your
consi derati ons when you consi der the kind of
mtigation that should be required for this
project, did you consider the feasibility of the
purchase of mitigation for this project, of the
purchase and preservation of additional habitat?

MS. SANDERS: You nean in devel oping the

condi tion were we concerned whether it was
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feasible or not?

MR, RATLI FF:  Yes.

MS. SANDERS: Oh, yes. |In conversations
with BLM Fish and Ganme, Fish and WIldlife Service
Staff that was not a concern.

MR, RATLIFF: Did BLMsay it would be
feasible to buy a significant anount of additiona
habi tat were the noney nade avail abl e?

MS. SANDERS: Well, it depends on where
you're |l ooking for the habitat. |If you're
confined to just the Ivanpah Valley, there is not
a whole lot of habitat.

MR, RATLIFF: Well, what if you | ooked
beyond the |vanpah Valley?

MS. SANDERS: There's anple. There's
over a mllion acres of private lands and critica
habi tat that could be purchased according to --
wel |, put in the recovery plan, | believe.

MR RATLIFF: And did the sources at BLM
that you spoke to agree with this idea?

MS. SANDERS: They did.

MR, RATLIFF: And what did they suggest
was available in the way of habitat if you | ooked
nore broadly, for desert tortoise?

MS. SANDERS: |'msorry, | don't
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understand the question

MR RATLIFF: Wat did BLMs
representatives tell you about the availability of
repl acenent habitat to offset the inpact of this
proj ect ?

MS. SANDERS: Well, they were focused
nore on things that were close to the Ivanpah
Val l ey, and they nentioned private |ands, | think,
in the Paiute, Eldorado and perhaps Shadow Vall ey.
But | think nmost of the acquisitions were
el sewhere, were being discussed for satisfying
Fi sh and Gane's conponent for the mtigation

MR, RATLI FF: Okay.

MS. SANDERS: Does that answer your
guesti on:

MR RATLIFF: | think so. You had a
qguestion fromthe Conmittee about the nunber of
projects that the Energy Commi ssion is
entertaining right now And about the amount of
acreage that mght be needed if all of those
proj ects needed to provide habitat.

Are sone of those projects built on |and
that will not be in an endangered species habitat,
to your know edge?

MS. SANDERS: Absolutely. | think
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that's the direction everyone's been given, is to
| ook for land that does not have desert tortoise.

MR. RATLIFF: There's no requirenent
that you build your project in an endangered
speci es habitat, is there?

(Laughter.)

MS. SANDERS: | don't think there is.

MR. RATLIFF: And finally, is there
anyt hi ng about desert tortoise habitat on private
land that nakes it |ess valuable to the species
than whether it's on federal |and?

MS. SANDERS: No, absolutely not. |
think the desert tortoise don't care whose |and
they're on.

MR, RATLIFF: kay. Thank you.

HEARI NG OFFI CER KRAMER:  One fol | ow up
guestion. Reading condition bio-17, and paragraph
four, tal ks about the nmitigation security.

It says that the -- it has a current
amount of 20 million, 400-and-sonme thousand as
t he amobunt of the security.

But it says it may be revised on
conpl etion of a property analysis record, which is
an anal ysis of the proposed conpensation | ands

that | gather would be determnmined at some point
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after certification.

Does that nean that the anmpunt could go
both up and down? |Is that the intention?

MS. SANDERS: That's correct.

MR. RATLI FF: Commi ssioners, | neglected
to ask one final question that, if you would
indulge me, | wll --

HEARI NG OFFI CER KRAMER  Go ahead.

MR RATLIFF: -- | think won't take too
| ong to answer.

One of the issues that was addressed
today was the possible presence of the gila
nmonster in this habitat. Could you just tell the
Committee a little bit about the difficulties of
ascertai ning whether or not this is gila nonster
habi t at ?

MS. SANDERS: In the FSA we assuned that
they m ght be present, but it's hard to prove
presence or absence of an elusive rare species
like this. There's been 26 records, | believe, in
the past 156 years, in California. So it could be
there, but it would be hard to prove one way or
t he ot her.

HEARI NG OFFI CER KRAMER:  And then one

followup to nmy last question. The $20-sone-
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mllion, is that for the two-to-one component, or
is that meant to cover three-to-one mtigation
requi renent ?

MS. SANDERS: That's two-to-one, that
just covers what Fish and Gane would normally be
asking for.

HEARI NG OFFI CER KRAMER: So was a dol | ar
value, if you will, placed on the BLM one-to-one
portion?

M5. SANDERS: Not in the condition. In
the discussion in the FSA we nentioned that BLMis
still working out what that fee should be. In the
past they've used five -- acre, plus, and | think
there's 15 percent on top of 17 percent, other
admi ni strative and other fees.

But there is no figure given for BLMs
per-acre cost.

HEARI NG OFFI CER KRAMER:  So t he
intention is for themto work that out with BLM
post-certification?

MS. SANDERS: | think BLMs working it
out, thenselves, to have a uniform nunber to apply
to all their projects.

HEARI NG OFFI CER KRAMER:  So t hen BLM may

apply that when they issue their record of
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deci si on?

MS. SANDERS: That's ny understandi ng.
Is that yours, also?

MR FLINT: Yes. W've had a discussion
of the value of the land out there, and there is a
letter fromBLM attached to the departnent's
letter that we talked fromearlier today, that
indicates that BLMis revising their -- revisiting
their acquisition fee, |ooking towards using
simlar to the department on what they've used
traditionally, too.

It's just that they haven't adjusted
that fee fromthe tinme the NEMO | and was
established, to nore realistically reflect the
actual land acquisition costs out there.

So, using simlar up-to-date rea
apprai sals of properties that are available nowto
realize that cost. And the departnent routinely
uses that approach. BLMis |ooking at that
approach to help bring -- again, to help bring
things into alignment.

HEARI NG OFFI CER KRAMER:  Thank you. |
didn't intend to open up anything el se, but do any
of the other parties have any specific questions

about that last line of questioning that | engaged
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in?

MR, BASCFIN. M. Kramer, | have sone
recross that was spurred by M. Ratliff's
redirect.

HEARI NG OFFI CER KRAMER:  Go ahead.

MR, BASOFI N:  Ckay.

RECROSS- EXAM NATI ON
BY MR BASOFI N
Q Ms. Sanders, you stated there was
approximately one mllion acres of critica
habitat, private land in critical habitat for
desert tortoise that would be avail able for
acqui sition.

How much of that |and has been
det erm ned, through surveys, to be adequate for
speci al status plant species pursuant to bio-18?

MS. SANDERS: You asked ne how nuch has
been surveyed?

MR, BASOFIN:  Um hum

M5. SANDERS: | don't think -- | don't
know t he answer to that question. | doubt very
nmuch.

MR. BASOFIN: Do you know if any of that
one mllion acres woul d be adequate mtigation

habi tat for special plant species pursuant to bio-
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1872

MS. SANDERS: | don't know the answer to
t hat .

MR, BASOFIN: Do you know if any of that
one mllion acres would be suitable mitigation

habitat for special status wildlife?

MS. SANDERS: | think that's I|ikely,
because there's a fair amount of overlap between
sone - -

MR. BASCFIN. But there haven't been --

MS. SANDERS: -- of the special status
speci es and desert tortoise.

MR. BASOFIN:  But there haven't been any
surveys to indicate that?

MS. SANDERS: | don't know of any.

MR, BASOFIN: Do you know if that one
mllion acres of private |land would be a suitable
mtigation habitat for special status bird
speci es?

MS. SANDERS: Well, depends which birds.

MR, BASOFI N:  How about burrowi ng ow ?

MS. SANDERS: | think that's very
possi ble. There's quite a bit of overlap with
burrowi ng ow habitat and desert tortoise habitat.

MR. BASOFIN:  But there haven't been any
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surveys done to get that?
MS. SANDERS: There may have been
surveys, | don't know.
MR, BASOFIN: But there aren't any
included in the FSA, is that right?
MS. SANDERS: What's your question?
MR. BASOFIN: There aren't any surveys
i ndicating that that one mllion acres on private
| and of desert tortoise critical habitat may be
suitable for burrowing ow mtigation?
MS. SANDERS: |'mgetting mxed up
Because the one nillion that we nentioned is not
inthe FSA. So, you're asking ne -- what are you
aski ng ne?
MR BASCFIN.  Well, I'lIl wi thdraw that
| ast question. So, thanks.
MR, HARRIS: [|'ve got recross now. | go
| ast anyway, so, |'Il ask.
RECROSS- EXAM NATI ON
BY MR HARRI S:
Q Where did that nunber cone from the
mllion acres?
MS. SANDERS: | think it's actually 1.2,
and | think it's fromthe 1994 desert tortoise

recovery plan.
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MR HARRIS: Are you aware that there
are currently 6.4 mllion acres of desert tortoise
critical habitat?

MS. SANDERS: Across the range. [|'m
tal ki ng about California.

MR HARRIS: Ckay, 6.4 mllion. And so
as between fundi ng managenent of that 6.4 and
acquiring another 1.2, do you come down on the
side of acquiring another 1.2, as opposed to
managi ng the existing 6.47

MR, RATLIFF: Could you restate the
guestion so at least | can understand it?

MR. HARRI' S: Maybe.

(Laughter.)

MR. HARRI S: Ckay, there's 6.4 nillion
acres of desert tortoise critical habitat
currently designated. Do you have that fact in
m nd?

["lIl build up toit, hows that?

MR. RATLIFF: In totality through al
the states.

MR, HARRI'S: Through all the states,
right. You said there's another 1.2 nmillion, is
that al so throughout all the states, or only in

Cal i fornia?
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MS. SANDERS: | think that's in
California. Based on ny recollection

MR. HARRIS: Do you want to -- it's an
i nportant fact, so your recollectionis 1.2
mllion acres in California, or 1.2 mllion acres
across the range?

MS. SANDERS: Oh, that's just in
California. It's in my rebuttal testinony. | can
find it for you if you like.

MR HARRIS: And this is fromthe 1993
desert tortoise recovery plan, is that right?

MS. SANDERS: | think so. | think
cited that so we can all pin it down and --

(Pause.)

MS. SANDERS: Okay, |'ve found it.
According to the 1994 desert tortoise recovery
pl an, approxi nately 1,051,500 acres of privately
owned | and occurs within critical habitat units in
California.

MR. HARRIS: And that, again, is a 1994
pl an, not the 2008 draft plan, is that correct?

MS. SANDERS: That's right.

MR, HARRI S: Ckay. M question was, as
bet ween better managing the 6.4 mllion acres and

acquiring an additional 1.2, since acquisition
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seens to be the preferred here, in terns of
protection of the species is it better to acquire
another 1.2, or to better manage the 6.47

What is your professional opinion on
those two choices?

MS. SANDERS: | think the question's
confusing. Are you asking me to decide if | think
it's better to either manage or acquire?
woul dn't neke that choice. | would do both.

MR HARRIS: Well, that's the choice
we' ve been given actually, is to acquire. So |I'm
going to give you the sane choice you've given us
in your condition.

MS. SANDERS: No, the choice in the
condition is to do acquisition for two parts, and
the remai ning one-third of three-to-one, according
to BLM will entirely be managenent.

So it's exactly what the recovery plan
recomends, a conbination of acquisition
enhancenent managenent actions.

MR. HARRI'S: And that, again, is outside
your FSA. Your FSA has the two parts acquisition
talk like we're cooking now --

MR, RATLIFF: These questions are

argunent ative --
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MR HARRI'S: | want the professiona
opi nion of the w tness --

(Parties speaking simultaneously.)

MR, RATLIFF: You can --

MR HARRIS: And I'Il try to restate it
so it's not a objectionable --

MR, RATLIFF: -- a question, not an
argunent, please, to the witness.

MR, HARRI'S: Assune only acquisition
okay. And assune only managenent. There's 6.4
mllion acres currently. For the benefit of the
speci es would you, if you were the desert tortoise
czar, rather have an additional 1.2 mllion acres
of some | evel of habitat, or would you rather than
t hat noney that you would spend on the acquisition
spent on nanagi ng the existing 6.47

MS. SANDERS: Well, given a choice like
that, where the conditions are so odd, | think --

(Laughter.)

MS. SANDERS: -- | would say | and
acquisition is what's preferred, because the
desert tortoise -- there was an anal ysis by
Boarman and Kristian, and | cite that in ny
rebuttal testinony, which said of all the

management actions, |land acquisition -- it deals
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with many different threats at once.

So you can acquire land and you have
nore control over poaching and ORV use. And you
can do weed control

So, in a way acquiring |ands gives you
opportunities for managenent actions that you
woul dn' t ot herw se have.

Did that answer your question?

MR, RATLIFF: I'msorry, didn't listen.

MS. SANDERS: It was such a good answer,
t 0o.

(Laughter.)

MR HARRIS: You didn't like the
guesti on anyway, Dick, so what do you care?

HEARI NG OFFI CER KRAMER: | n about two
weeks he can read it in the transcript.

(Laughter.)

MR HARRIS: It was a splendid answer,
Susan, thank you for that.

| have no further questions.

HEARI NG OFFI CER KRAMER:  Your rebutta
testimony, | don't think, is in our exhibit |ist
yet. M. Ratliff or M. Kessler, did you give
that a nunber, by chance, already?

MR. KESSLER: W assigned that exhibit
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305. And what was listed in your pending |ist
here were all the attachments, 305(a) and so on
And what we had included in exhibit 305 was the
mai n body text of rebuttal, which addressed
alternatives in biology. And then included these
attachnents within that same document.

HEARI NG OFFI CER KRAMER: Okay, |I'Il fix
that. That answers my question, thank you.

MR. KESSLER: Thank you very much.

HEARI NG OFFI CER KRAMER:  Ckay, we are
now concluded with staff's panel, thank you. Let
ne offer to the other parties for your
consi deration --

PRESI DI NG MEMBER BYRON: Thank you both
very much. That was very hel pful.

HEARI NG OFFI CER KRAMER: -- the option
to, this will be the Sierra Club, the Native Pl ant
Society, Defenders of WIldlife, Western Wtersheds
Project and the Center for Biological Diversity,
the option to put on some or all of your
wi t nesses, as a panel, if you find that to be nore
useful .

MR, SPEAKER: (i naudible).

HEARI NG OFFI CER KRAMER: Ckay, so who

will those be fromanong the |ist we have, those
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two witnesses?

DR CONNOR: M chael Connor.

MR BASCFIN. | think it will be M chael
Connor sponsored by Wstern Watersheds and Dr. Ron
Mar | ow sponsored by Defenders of Wldlife.

HEARI NG OFFI CER KRAMER: Ckay, so the
wi t nesses fromthe other parties will not be
testifying? They m ght have been on the botany
topic. |I'mlooking at the spreadsheet.

MR. SPEAKER: (i naudible).

HEARI NG OFFI CER KRAMER:  Ckay.

MS. BELENKY: (inaudible). Since we've
already noved a little bit into bighorn, could we
do that in the sane panel? That night be quicker
and we'll maybe get through this by 9:30.

MR, RATLIFF: Ms. Bel enky has said
earlier she has a witness who she only has for
t oday on bi ghorn sheep.

HEARI NG OFFI CER KRAMER. And that's a
good reason.

MS. BELENKY: Ckay, thank you.

HEARI NG OFFI CER KRAMER:  Ckay,
certainly. So who would that be, M. Jorgensen?

MS. BELENKY: Yeah, Mark Jorgensen.

HEARI NG OFFI CER KRAMER  Ckay, SO now we
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have M. Jorgensen, Dr. Connor, and Dr. Marlow, is
that correct?

If you gentlenen could come up to the
panel table.

(Pause.)

HEARI NG OFFI CER KRAMER:  And were both
of you gentlenmen sworn earlier? Ckay.

kay, so ampbng the intervenors, who is
going to -- who would like to question first?

MR. BASCFIN. | have a direct
exam nation of Dr. Marlow.

HEARI NG OFFI CER KRAMER:  Okay. For the
benefit of the record, if each of you could state
your nanme and spell it for the record. And then
we'll begin with M. Basofin's exam nation.

| don't think your nmic's on.

DR. CONNOR: |'m M chael Connor, that's
C-o0-n-n-o-r.

DR MARLOWN Ron Marlow, Ma-r-|-o0-w

MR, JORGENSEN: Mark Jorgensen, Ma-r-k
J-0-r-g-e-n-s-e-n.

HEARI NG OFFI CER KRAMER:  Ckay, M.
Basof i n.

MR, BASOFIN: Good eveni ng.

/1
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DI RECT EXAM NATI ON
BY MR BASOFI N:

Q M. Marlow, thank you very much for
joining us today to offer your testinobny. Have
you revi ewed your testinony today?

DR MARLOW Yes, sir

MR. BASOFIN: And do you have a true and
accurate copy of your testinony?

DR MARLOW Yes, sir

MR. BASOFIN: And do you have any
changes or corrections to that testinony?

DR MARLOW No, sir

MR. BASOFIN: Okay. M. Marlow, could
you sunmarize your qualifications?

DR. MARLOW |'ve a bachel ors degree and
a PhD in zoology fromthe University of California
at Berkel ey.

| began working on desert tortoises as
an undergraduate project in 1968, and finished ny
di ssertation also on desert tortoises in 1979.

| have worked throughout the sout hwest
on a variety of desert tortoise ecol ogical and
conservation projects. |'ve worked for the
California Departnent of Fish and Gane as a

seasonal aide when | was a graduate student on
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desert tortoises and other reptile and anphi bi an
endangered species in California.

And |'ve worked on other species of
tortoi ses throughout the world, but desert
tortoises in central Asia and parts of the
Medi t erranean area

MR, BASOFIN.  Thank you.

HEARI NG OFFI CER KRAMER: M. Basofin,
I"mhaving trouble finding his testinmony on the
exhibit list. It may just be the |abeling. Which
exhibit is that?

MR BASCFIN: |'mnot sure what it was
| abeled. It was subitted as rebuttal testinmony on
January 4t h.

HEARI NG OFFI CER KRAMER: (Okay, then it's
probably not on the list yet. That's ny problem

MR, BASOFIN. Ckay. M. Marlow, are you
famliar with the area where the project is
proposed to be sited?

DR. MARLOW Yes, | am

MR, BASOFIN: Can you talk a little bit
about your famliarity with the area

DR. MARLOW The area where the project
is proposed is in the lIvanpah Valley. Currently I

reside in Las Vegas and |'ve been active in
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sout hern Nevada. The Ivanpah Valley extends up
into southern Nevada, and is part of tortoise
managenment areas that | have been invol ved in.

So | have regularly visited the southern
end of the lvanpah Valley in Nevada, which would
be right around stateline. And |I've al so worked
down into the California portions of the Ivanpah
Val | ey.

|'ve done sone tortoise density
transects as a function of distance from hi ghway
on a highway project. | did, with ny wife, sone
years ago. So I'mfamliar with the area.

It is also along the route that |
normal ly travel to get to the southernnost part of
sout hern Nevada's tortoise areas in Paiute and
El dorado Val |l ey.

So we regularly exit Nevada and drive
through California to get into the southern part
of Nevada.

MR. BASOFI N:  Thank you. And have you
been involved i n any nanagenent type processes in
the area?

DR. MARLOW Yes. Cark County Desert
Conservation Program has a very large and active

tortoi se research and nanagement program goi ng on
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t hr oughout sout hern Nevada, and areas adjacent to
the Ivanpah Valley and the northern part of the
| vanpah Val |l ey.

We have been involved in nonitoring the
i npacts of roads, on I-15 and ot her hi ghways that
travel across the state line. The N pton Road
that goes from Searchlight to Nipton, California
is another of -- and Nipton is in the central part
of the Ivanpah Vall ey.

And we have done studies on the inpacts
of traffic on those roads, in addition to doing
the Nevada part of Fish and Wldlife Service
rangewi de nonitoring program

MR, BASOFIN:  Thank you. And when was
the last tinme you visited the proposed project
site?

DR. MARLON | was there yesterday.

MR. BASOFIN: Okay. M. Marlow, could
you pl ease briefly summari ze your testinony.

DR. MARLON M testinpbny was in
rebuttal, and it dealt prinmarily with areas that |
felt were deficient in the material that were
provided by the applicant, primarily in the areas
of the status of the existing tortoise popul ation

or popul ations in lvanpah Valley and on the
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potential inpacts to that population and to the
popul ati on throughout that part of the recovery
unit.

So, specifically I was concerned with
the failure to deal in a neaningful way with
cunul ative inpacts. W already know that there
are a nunber of existing inpacts that have
resulted in significant declines in the |Ivanpah
tortoi se popul ations over the last 30 or so years.

The maj or inpacts there being the
hi ghway, the construction of the golf course, the
expansi on of the ganbling establishnents on the
Nevada side, and the subsequent traffic due to
recreation and ot her random and uncontrol |l ed uses.
In addition to some organi zed of f-road events that
are held on both sides of the stateline there.

Those being the current inpacts, and
t hat popul ati on havi ng experi enced a significant
and dranatic decline, anticipating other large or
i near inpacts such as this project and ot her
proposed projects, would provide sufficient
opportunities to deal in a quantitative way with
the inmpacts. And | thought that was significant
inits absence fromthe anal ysis.

| thought that the treatnent of the
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genetic distinction found in that particular part
of the recovery unit was inadequate. | think that
some of what we know about the genetics is fairly
recent. But we have known that that area was
di fferent anatomically and behaviorally for sone
time. So | thought a better treatnent of that
concern woul d have been appropriate.

| think that the materials that | had
avail able to me did not describe in enough detai
what the direct inmpacts of the project would be.

And | think that Conm ssioner Boyd made
a very pertinent point about allow ng the edges to
be soft. And | think that was both gernane and
cruel inits directness. | think that sort of
consi deration of alternatives would have been
appropriate and nore consistent with reducing the
di rect inpacts.

So, overall, my testimny dealt with
sone of the specific deficiencies | felt were
glaring in the materials presented by the
applicants.

MR, BASOFIN: Thank you. | have just a
few nore questions for you. Regarding surveys,
appropriate surveys, in your professional opinion,

M. Marlow, what is the preferred nethod for
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neasuring the nunmber of desert tortoises on a
site?

DR. MARLON |'msorry to be -- to
stutter here about this. Mich of nmy professiona
career over the last 15 years has been directed at
trying to i nprove nmethods for counting tortoises.
And | have to digress a little bit here.

Peopl e who have not counted tortoises
before can't appreciate howdifficult it is, and
there's no amount of hand-waving that | can do t
convi nce you otherw se. But people who count
animals or trees for a living, people who count
el ephants, mss elephants. It may be hard to
credit that, but people counting el ephants m ss
t hem

Desert tortoises are available to be
seen on the surface during daylight hours |ess
than 1 percent of the time. And they look |ike
rocks and there are lots of vertical obstructions
in the desert behind which tortoises can hide.

So, we have styrofoamtortoi ses that we
train people to hunt tortoises with. And we know
for a fact that well-trained tortoi se surveyors
will step over a tortoise and not see it. W have

lots of data to support that.
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That being a function of Iimtations in
human observers. W have to build that into a
nmet hod for devel oping a preci se and accurate
estimate for the nunbers of tortoises. And this
is extrenely difficult. And we have very bright
and very aggressive statisticians who are on us
all the tine.

We are unable to provide a good estimate
for the nunber of tortoises in a valley with any
greater precision than about 10 percent. And that
woul d cost about a million dollars.

So we spend about a million dollars
every year surveying for tortoises throughout the
range. And 10 percent error rate will allow us to
detect a trend in about 50 years.

So we have worked hard to reduce that
error rate by a few percent each year by
devel opi ng better techniques, better training But
nonet hel ess, the state of the art at this present
time is the best way to count tortoises stil
gives you a relatively high error rate at
relatively great cost.

So, to answer your question, what woul d
be the preferred nmethod, the preferred nethod

woul d be to estimate the nunber of tortoises in a
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very small area. Because when the area gets
| arge, the cost gets great, and the error gets
very | arge

So initially when tortoise nmonitoring
first started 35 or 40 years ago, it started with
single square-mle plots. And people would sinply
wal k up and down and count all of the tortoises
the first time through and mark them

And then they woul d go back a second
time and count all of the tortoises and mark the
ones that they had m ssed.

And the ratio the second tine of
tortoi ses that they had seen before and tortoises
that they hadn't seen before would allow themto
esti mate the nunber of tortoises in that area.

That's a pretty good way of estimating
tortoises. It's sinple and it's straightforward,
but it still is pretty expensive. It costs about
$30, 000 or $40,000 to do that on one square mile

So, | don't have a good answer for you.
And |'msorry. 1've wasted a | ot of nopney.

(Laughter.)

MR. BASOFI N:  Thank you. Also regarding
surveys, how does the protocol season, the absence

or occurrence of a survey during the protoco
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season affect the accuracy of the nunber of
tortoi ses counted?

DR. MARLON M col |l eagues in USGS have
been working on how to define exactly when the
best season for looking for tortoises is. Getting
-- and that is when nost of the tortoises are on
the surface nost of the time during the day.

And historically we thought that that
was April through June or July. Early in April,
some of the population. The mddle of the spring,
nost of the population. And tapering off, not so
many in June.

But it turns out it's actually a nuch
narrower wi ndow. The best time to find the nost
nunber of tortoises on the surface in and around
| vanpah area, Las Vegas, that part of the range,
is about two weeks in late April and early May.
That's when our coll eagues tell us we should be
doi ng tortoise surveys all over the desert.

CGenerally we hire about 40 or 50 people
to do these transects, and we spread that |abor
out over about four months. W would need to hire
trained tortoise biologists, 200 or 300, for about
a two-week period. They don't exist.

So, the best tine to | ook for tortoises
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if you were |looking for the |owest variability,
the nost precision, would be a two- or three-week
period in late April and early My.

MR. BASOFIN:  Thank you. 1In the
applicant's testinony it states that the |vanpah
SEGS project is not located within the 6.4 mllion
acres of desert tortoise critical habitat, and is,
by no nmeans, in an area critical to the surviva
of the species.

Can you eval uate that statement in your
pr of essi onal opini on?

DR. MARLOW Critical habitat was a
federal designation. The process of coming up
with the boundary lines for critical habitat
started in several small rooms agency and ot her
tortoi se biologists started marking on maps.

And the final designation was a
political process within the Fish and Wlidlife
Service for what initially got proposed.

Critical habitat was then further
reduced as a result of |and nanagenent actions
formalized i nto managenent plans either
designation as areas of critical environmental
concern, which is the way the BLM and sone of the

other interior agencies would provide the
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protections required for critical habitat.

O in the case of national parks or
state parks that were cooperating through their
managenent pl ans.

So, saying that it's not in critica
habi tat doesn't mean a whole lot with respect to
the inmportance of that particular population for
recovery. So critical habitat is just a
managenent cl assification.

The i nportance of any particul ar
popul ation for recovery depends on a | ot of
factors, but what we know about this particular
popul ation, it has the highest |evel of genetic
differentiation of all of the populations in that
part of the range.

What we al so know is that the renaining
tortoises in Ivanpah Valley are in a relatively
smal |l area of the valley. Big portions of the
valley we only find carcasses. So we have had
tortoise transects run throughout the valley and
big portions of the valley only have dead
tortoi ses.

So we know that it's experienced a
significant decline. Now that we didn't find any

live tortoises don't nmean there aren't |ive
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tortoises there. But we do know when we find dead
tortoi ses that they have died recently, because
the tortoise carcasses don't persist for nmore than
five or ten years. So the presence of |ots of
dead carcasses is evidence of a significant
decl i ne.

Qur inability to detect live tortoises
means that there are a lot fewer there than the
200 to 300 per square mle that were neasured
there in the '70s.

So, the remaining tortoises there are
very inportant if we're going to recover that
popul ation at all. W certainly won't recover it
if they are fragmented to the point where they are
no | onger vi abl e.

Tortoises will live a very long tine.
The last tortoise in the Ivanpah Valley m ght die
100 years after the popul ation is no | onger
viable. But if there are too few tortoises, or
they're too far separated from each other, then
it's no |l onger a viable population

So | think it's inportant because
they're still there. 1t's inmportant because
they' ve been identified as such. W know t hat

they are unique in some aspects of their genetics.
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And they certainly are deserving of preservation

MR. BASOFIN: Thank you. And just one
final question. In your testinony you mentioned
that the proposed mitigation is inadequate to
address the project's cumul atively significant
i mpacts.

Can you el aborate a little bit about the
cunmul ative inpacts in the area and this project's
likely cumul atively significant contribution?

DR. MARLOW | nentioned earlier that I-
15 creates a significant inpact. W've detected a
decrenment in the nunber of tortoise sign, or the
amount of tortoise sign, out to five kil oneters
froml-15.

We are pretty confident that the
description that nmany who have preceded ne have
provided of the quality of the vegetation in that
val l ey makes it potentially very valuable tortoise
habitat. They've described it as relatively
uni npact ed.

So lots of really good potential habitat
is not occupied by tortoises because of the
i mpacts of the existing road. And that extends
out as nuch as five kilometers on either side.

That's a |linear inpact that bisects the
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valley. To the extent that we're going to have a
proj ect then extending off at an angle to |-15
simply provides another division to the habitat.
So it beconmes a pie that you're taking pieces out
of .

And eventual |y whatever value a | arge
pi ece of land might provide to a species like
desert tortoises, which ranges over relatively
| arge area, which experiences |ocalized
extinctions and fluctuations of popul ation by
| osing the connectiveness is pretty direct.

We're going to have | ocal extinctions,
and that's a natural part of what happens in an
uni npacted basin due to localized rainfall or
| ocal i zed droughts.

If we elimnate the possibility that the
areas where tortoi ses have declined or died out
can be recol onized, then we're eventually going to
lose all of the tortoises in the valley.

So linear inmpacts are nore pervasive
than very localized inmpact. Placing two |inear
i npacts up agai nst each other would nmake nore
sense. It reduces the edge over which that inpact
is expressed in the popul ation

| don't knowif that --
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MR. BASOFIN: Yeah, that's great. Thank

you very nmuch. Make the wi tness available for

Cross.
HEARI NG OFFI CER KRAMER: Wl |, actually
we'll -- let's have each of the panelists nake
their direct testinony first, and then we'll open
it all up. | think it'll be nore efficient for

each of you to question themin a group
So who is going to sponsor Dr. Connor?
DR CONNOR: | think Josh
MR, BASOFIN: Good evening, again
DI RECT EXAM NATI ON
BY MR. BASCFI N:
Q M. Connor, have you revi ewed your
testinmony today?
DR. CONNOR: | have.
MR. BASOFIN: And do you have a correct
and accurate copy of your testinony today?
DR. CONNOR: | believe so, yes.
MR. BASOFIN: Do you have any
corrections for your testinony?
DR. CONNOR: No significant corrections,
a coupl e of typos.
MR, BASOFIN. Okay. M. Connor, wll

you pl ease summari ze your qualifications.
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DR. CONNOR:  Yeah, | have a bachel or of
sci ence degree, conbined honors in biology and
chemi stry. | have a PhD in netabolic biol ogy.

did research at UCLA for about 17 years, and with
t he Veterans Admi nistration Agent O ange
Laboratory i n Westwood.

In 1988 -- getting really old -- sorry,
1998 | becane the Executive Director of the Desert
Tortoi se Preserve Conmittee, which is an
organi zation that acquires habitat and devel ops
preserves throughout areas of the desert in
California.

It works with a nunmber of state
agencies. It actually has worked with CEC and
with California Department of Fish and Gane,
actually helping to facilitate devel opers find
repl acenent habitat and so on

VWen | was working for the preserve
conmttee | was involved in a | arge nunber of
things. It's a small organization, so | got to do
nost activities that the organization did. From
devel opi ng managenent plans to supervising
bi ol ogists in the field doing surveys.

And the preserve conmittee also did --

wor ked on devel oping mtigation strategies and
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preserves for other species |ike Mjave ground
squirrel. And we also did rare plant surveys,
things |ike harvest miIfitch (phonetic), that kind
of thing.

Three years ago | becane the California
Director for the Western Watersheds Project, which
| currently still am What | do for the Western
Wat ersheds Project is I'minvolved in wildlife
i ssues, | ooking at endangered species issues,
preparing listing petitions and doi ng Nati ona
Envi ronnental Policy Act anal ysis of decisions
affecting public lands. Those are the activities
that | do.

DR. CONNOR: Thank you.

HEARI NG OFFI CER KRAMER: By the way, his
testinmony is exhibit 516, is that correct?
Rebuttal testinmony of --

DR. CONNOR:  Yes.

HEARI NG OFFI CER KRAMER: |s that what it
was entitled, rebuttal testinmony of Western
Wat er sheds Proj ect?

DR CONNOR: | think so.

MR. BASOFIN. M. Connor, are you
famliar with the area where the project is

proposed to be sited?
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DR CONNOR: Yeah, I'mfamliar with the

area. | visited the actual project site a couple
of times. |'ve visited the area nany nany times.
| visit a lot of the desert. 1've visited al npost

all the desert wildlife managenent areas for
desert tortoise, nmost of the critical habitat
units.

The Desert Tortoise Preserve Committee
actually owns a parcel of |and just down the
street, just down N pton Road on the other side of
the freeway. And |'ve actually visited the site
just to check on that parcel of |and.

The last tine | visited the project area
was on New Years Eve of last year. | was there on
January 30th -- sorry, Decenber 30th and 31st.

MR, BASOFIN:  Thank you. M. Connor
will you please sumari ze your testinony.

DR. CONNOR: Yeah, | actually have a
Power Poi nt presentation. Do we want to go ahead
and do this? |It's going to be very short,
basically I'mjust show ng exhibits.

HEARI NG OFFI CER KRAMER:  Certainly.
There's a microphone up at the podiumthat you can
use.

DR. CONNOR:  Ckay.
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MR HARRI'S: To be clear, these are
exhi bits, they're not new docunents?

DR. CONNOR: They're all my exhibits.
There's one page for one of yours.

MR HARRIS: Well, that one's correct.

(Laughter.)

PRESI DI NG MEMBER BYRON: And you're
going to want to nmake sure you're speaking into a
m crophone, Dr. Connor, and say that on the
record.

DR. CONNOR:  Ckay.

(Pause.)

DR. CONNOR: The first nmap here is a map
fromthe 1994 desert tortoise recovery plan. Do
we have sort of a pointer? No? Anybody have a
pointer? ©Ch, the nobuse? GCkay, great idea, great.
Thank you.

kay, that area there, there's the 15
freeway goi ng down. This boundary here is the
boundary of the northeastern M)jave recovery unit
that we've been hearing so nuch about today. And
you can see where it sweeps down in California
there.

That area there is the north Ivanpah

Vall ey on the north side of the I-15 freeway. And
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t hen down here we have the southern |vanpah
Valley. So that's the area that we've been
t al ki ng about .

And quite clearly in the 1994 desert
tortoi se recovery plan it was part of the proposed
DWVA.

Ckay. Al right. This is a map from
the 2008 draft revised recovery plan, which
basically shows the same area again. | just
wanted to show this because it is still basically
the outline of the recovery plan. This tine
they' ve used different col ors because, you know,
this is 2008 now, and not 1994 when everything was
in black and white.

Here's the boundary of the recovery unit
again, that purple line. W have the 15 freeway
com ng down there. And you can see the |vanpah
area is there.

Now, this map, actually the green areas
that are on this map are desert tortoise habitat
as identified by the USGS habitat nodel. This is
actually referenced in the staff's rebutta
testimony, which is why | wanted to show this
graph, so you get an idea.

There are, you know, sort of better ways
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of plotting desert tortoise habitat these days
than we had back in 1994. But the point of ne
showi ng this graph was basically the outline of
the recovery unit as far as it comes down to
California is basically that.

You frequently see maps where, in fact,
the recovery unit boundary goes along |-15. Now,
if you go down I-15 that's clearly not the
boundary of the recovery unit. That's the bottom
of the valley. And, you know, that's not going to
stop tortoi ses novi ng backwards and forwards.

The boundary of the recovery unit is the
nmount ai ns that go around the valley. So we have
the Clark Mountains on the west side. W' ve got
t he Ivanpah Muntai ns and we have the New York
Mountains. And that's why the northeastern Mjave
recovery unit tortoises can find the |Ivanpah
Valley in California.

Ckay, one of the issues |'d raised was
that the PSA, the EI'S, did not even specify the
acreage of the anmount of desert tortoise habitat
in the recovery unit in California. And so this
is just a map that | subnmitted as part of mny
testi nmony.

This is a polygon; that's the orange
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shape that is available in the California Nationa
Diversity Database. It, you know, provides the
area of the desert tortoise. So the anount of
habitat in that area

The total acreage inside that orange
line there is about 188,000 acres. That's the
extent of the recovery unit in California. It's
not an accurate depiction of the anpbunt of desert
tortoise habitat in there, because quite clearly
it includes the freeway, |1-15 freeway. It
i ncludes Nipton; it includes the roads; it
i ncl udes |vanpah Road com ng down here, too. It
i ncludes the golf course up here. There are a | ot

of inpacts in there that clearly not desert

tortoise habitat. |t does exclude npbst of the
| ake bed. | nean they at least did elimnate
t hat .

But | think this forns a sort of usefu
basis for describing the anbunt of desert tortoise
habitat in the California section of the recovery
unit, though it could be easily refined. And, you
know, you could have the USGS nodel rolled into
it, which I think CEC Staff are actually using
now.

One of the issues that al so concerns ne
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is the inportance of the northeaster Mjave
recovery unit as far as its contribution to the
overall gene pool in California.

And | included a nunber of references
fromthe literature as exhibits. The first one of
these was a paper by Tripp Lanb that was witten
back in 1986. And taking a quote out of that, he
says, "The Ivanpah popul ati on appears to be
di stinct assenblage, differing from ot her
California populations in its matriarcha
geneal ogy. "

Now, the reason | quoted this is because
this is one of the first studies in which people
actually | ooked at genetic material from desert
tortoises. And, you know, so right fromthe get-
go one of the first papers on desert tortoi se DNA
identified the Ivanpah popul ation as being very
different in California.

That's not a newthing. This isn't
somet hing that's just bl own up overnight. W' ve
known about this for a long tine.

This is a map from a paper, again by
Tripp Lamb. This is basically the nore fina
study that was published back in 1989. And what

this map shows is it shows the distribution over
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the range of the tortoise of closely related
assenbl ages, genetic assenbl ages.

And these circles and groups of
assenbl ages were actually used in the fornul ation
of the recovery plan -- sorry, the recovery units
that you see in the recovery plan

It's this sort of data that was the
basis for those ESUs that we've heard about today.
These evol utionary significant units. And, again
that little spot there that's all on its own,
surrounded by little circle, that's the Ivanpah
tortoi ses, where they cone into California. And
then this population of tortoise is the one that
becarme the northeastern Mjave recovery -- the
nort heastern Myj ave ESU

And finally, as far as these genetic
studi es are concerned, | wanted to show this chart
fromthe npst recent published genetic study.
This is a paper by Bob Mirphy that appeared in the
end of 2007.

And this is one of the figures from Bob
Mur phy' s paper. What he does in this figure is
basically just plot the genetic distances. That
is basically how different the different

popul ations in California are from each other.
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these are not actually -- these are relative.
It's just basically how, you know, if you get a
group of these things that are related, how far
apart are they, you know. That's the way it's
| ooked at.

He actually | ooked at all six recovery
units. There are six recovery units for the
desert tortoise, six ESUs recognized. Only five
of those occur in California.

And this over here is the northeastern
Moj ave ESU. These are sanples fromthe |vanpah
Valley. That's where the sampling was done.

And the only other popul ati on of
tortoise is still Myjave tortoise that was nore
di fferent than the northeastern Mjave popul atio
was fromthe other popul ations. These are all
California -- sorry. How do | go back?

(Pause.)

DR. CONNOR: Ckay, these are all the
other California populations. W have the
northeastern Myjave popul ation. Then over here
have a popul ation up in Uah, which is on the
other side of the Virgin River.

So, clearly, the northeastern Mjave
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desert tortoise population in California is very
different fromthe other tortoises.

And that's part of the reason why we've
been so concerned about recognizing the potentia
val ue of the genetic contribution of this
popul ation to the entire population in California.

And finally, | just wanted to show a
couple of pictures of attenpts to determine the
nunber of tortoises in the area. This nap here
was devel oped, | think the data was coll ected
around about '78, '79, that was the tine period.

It was collected by Dr. Christine Berry
when they were devel oping the original version of
the California Desert Conservation Area Pl an

And the map here, this is I-15 going up
here. And this is the Ivanpah Valley here. And
you can see the distribution of tortoises shown
here. In the south end of the valley there was a
fairly dense tortoi se popul ation, which Dr. Berry,
| believe, had said went from between 50 and 100
tortoi ses per square mle. And then we have
| esser densities around that.

It's because the nunber of tortoises was
so high on the west side of |1-15 there, as well as

on the east side, that this whole area was then
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subsequent |y desi gnated as category one habitat
| ater on.

And fortunately what we do know is that
the study part here, down in the south end of the
val l ey, there was sonme kind of popul ation crash.
Possi bly due to drought. 1t could be other
causes. There is some evidence that tortoises in
that area suffer froma shell disease for exanple.

And so the current |level of -- current
di stribution of abundance of tortoises in the
valley is large unknown. W just don't know what
it is.

We had some di scussion earlier today
about this particular table, which was table 5
fromthis docunent in which reported survey
results on desert tortoises. It was a desert
tortoise survey in the translocation-relocation
areas to the west of the project.

And as we di scussed, these nunbers seem
to be in error. It was some kind of mstake in
t hose.

The reason | wanted to show this is
because this is the only data |'ve seen in the
docunents to date in which they actually attenpt,

or anybody actually attenpts to determ ne what the
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actual abundance of tortoises is on the site.

Now, just because 10 tortoises or 50
tortoises or 90 tortoises is seen in an area that
does not tell you that's how many tortoi ses are
there. You need to do sone kind of real, you
know, scientific estimte of the abundance.

And one thing | did do while I was
sitting there watching the other presentations was
using the corrected val ues, assum ng that the
little conference that we had earlier did get the
values in the right order this tine, and
recal cul ated what the tortoise density was per
square kiloneter, and per square nmle for those of
you who are netrically inpaired

And the number of tortoises per square
kil ometer on the Ivanpah 1 site was 2.9. On the
| vanpah 2 was 1.74. And on |lvanpah 3 was 2. 6.

And that translates into, per square nmle, into
7.5 per square nmle for lvanpah 1, 4.5 per square
mle for Ivanpah 2, and 7.7 per square nile for

| vanpah 3.

In the nost recent Fish and Wldlife
Service regionwi de desert tortoise survey, the
2007 survey which was published this year, the

estimate for the conservation areas within the
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northeastern Myjave recovery unit was 1.7
tortoi ses per square kil oneter.

So, clearly, the tortoises on this
particular site, assumng that this data is
correct, indicates that the tortoise nunber on the
project area is at average or above average over
nost of the project site.

It's not a | ow nunmber of tortoises.

It's at least, at the very mninmum an average
nunber for the recovery unit.

And given that this is not within a
conservation area, the other nunbers were
determ ned in conservation areas, inside DWAs
themselves, | think it's indicative of how
i mportant that particular area is.

Ckay, that was it for the PowerPoint.

HEARI NG OFFI CER KRAMER: Do you have
nore other testinony, though?

DR CONNOR  No, | think that's it.

MR. BASOFIN. M. Connor, if you'l

recall | have one nore question for you. By the
way, | should correct nyself, Dr. Connor
Apol ogi ze.

Dr. Connor, in your opinion, are desert

tortoises located in the north |vanpah Valley
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isolated fromdesert tortoises south of the
interstate?

DR. CONNOR:  You know, that's an
i nteresting question. This has been nentioned
several times today. W have a situation where we
do, indeed, have a freeway running down the
valley. And there's absolutely no doubt that that
freeway causes fragnentation of the habitat. It's
not easy for a tortoise to run across that
freeway, that's for sure.

However, there's a nunmber of factors
that fortunately help nullify that situation
First of all, there are ways tortoises can get
across the freeway barrier w thout going across
the freeway. They can wal k under it. There are a
coupl e places, at least, that | know of where they
can go under neat h.

They can go under at |vanpah Ditch,
which is at the sort of north end. And then they
could even cross at Yates Road, those areas. So
there are certainly places where tortoises can go
across the |-15.

The other thing is that my understandi ng
is that 1-15 was constructed in the early '60s. |

think it was finished in like "64 or so. So it
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was constructed in the early '60s.

Desert tortoi ses have a generation tine
of about 20 years.

(Tel ephone interruption.)

DR. CONNOR: Further question? Desert
tortoi ses have a generation tine of about 20
years. So since the freeway has been constructed,
there have been literally a couple of tortoise
generations since that tine.

So although the freeway, itself, may
have had an i npact on the nunber of tortoises
around the freeway, because it's a sink, it's not
goi ng to have disrupted like the gene flowin the
area or changed the characteristics of the
popul ati on at all

There's just sinply not enough tinme. It
woul d take literally centuries before you would
see a difference across the freeway. Just sinply
because of the generation tine for the species.

So there are sone inpacts fromthe
freeway, but they're quantitative not qualitative.

HEARI NG OFFI CER KRAMER: Dr. Marlow, |
t hi nk, suggested that the freeway had a nuch nore
significant effect on the tortoises that he's

observed already. Can you reconcile what you just
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said with what he said?

DR. CONNOR: Yeah, it's a qualitative
versus quantitative difference. What happens with
a freeway or a road, doesn't have to be just a
freeway, it can be a road, too, is that it
decreases the number of tortoises in the i mediate
vicinity. And the reason for that is because
sooner or later the tortoise ends up on the road
and gets killed.

So there's a sink effect. You know,
tortoi ses keep going in fromfurther and further
away. And then you have this area around the side
of the road, where there are fewer and fewer
tortoi ses.

But some of those tortoises still get
across there. So, the tortoises on either side
away fromthe road basically remain heterogenous.
They don't sort of, you know, beconme so isol ated
fromeach other that they, you know, they're
becoming different. They're still the sane. It's
just that they have this reduced density area in
bet ween.

And what's happening at |vanpah is that
Caltrans has agreed to put desert tortoise barrier

fencing finally along both sides of the fence.
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And that will effectively open up all that habitat
to desert tortoise and reduce that issue.

But it will still allow tortoises to
nove underneath the freeway.

HEARI NG OFFI CER KRAMER: Do you fee
that they would benefit fromnore places in which
they could nove under the freeway? |s that an
i mportant consideration?

DR. CONNOR: | think that m ght be, you
know, sonething worth exploring. Wwen | was with
the Desert Tortoise Preserve Commttee, one of the
projects we worked on was the Harper Lake Road
pl an, which has been nentioned several tines
today, the LUZ plan.

One of the things we did was install a
cul vert underneath Harper Lake Road where we'd
installed tortoise barrier fencing. Culverts have
been installed in a nunber of places. The trick
is to get the tortoises to use them

HEARI NG OFFI CER KRAMER: (Okay. Before
we start opening the panel to questioning, we wll
allow M. Jorgensen -- for his direct testinony to
be of fered by Ms. Bel enky, | presune.

MS. BELENKY: Thank you, yes. Good

eveni ng.
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/1
DI RECT EXAM NATI ON
BY MS. BELENKY:

Q Mark, I'mjust going to ask you a few
guesti ons about adopting your testinmony. And then
you could give a brief summary if you'd Iike.

Did you prepare the witten testinony
that was subnitted to the Conmi ssion?

MR JORCGENSEN: Yes, | did.

MS. BELENKY: And do you have any
additions or corrections at this time? W don't
have a number yet. | will nmake sure we do that
tonorrow on all our exhibits.

MR, JORCGENSEN: No, | do not.

MS. BELENKY: Okay. Do you adopt this
testinmony at this tinme?

VR, JORCENSEN: Yes.

M5. BELENKY: So we'll nove that the
testinmony be admtted into evidence. And | didn't
understand that all the testinmony needed, in
addi tion, exhibit nunbers. So we will definitely
clear that up tonorrow.

So, could you summarize very quickly
your background?

MR. JORGENSEN: | recently retired as
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t he Superintendent of Anza-Borrego Desert State
Park, which is the |largest state park in the | ower
48 states. It's about 1000 square niles in size.

| worked for State Parks for 37 years.
| began ny career working in the field studying
bi ghorn sheep as a seasonal biologist. And I went
up through the ranks as a ranger and a naturali st
and a state park resource ecol ogi st and
environnental scientist. And then as a state park
superi nt endent .

I've worked on bighorn sheep since the
1960s. |'ve been very active in the Desert
Bi ghorn Council, been on their technical staff for
20 or 25 years. And been the chairman of that.

And so have l|istened to hundreds of
techni cal papers given throughout the western U. S
and Mexico on bighorn sheep issues.

And have conducted many hundreds of
hours of helicopter surveys, sheep captures, radio
collaring efforts, disease work. Conducted on-

t he-ground surveys. W have the | ongest

conti nuous water hole survey in Anza-Borrego.
It's been going on every year, every 4th of July
since 1971, collecting huge datasets.

Wrked with a |lot of researchers, a |ot
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of students, a lot of professors, working on
bi ghorn and mountain [ion and deer issues.

Most recently |'ve been assisting with a
project in the Gobi Desert in Mngolia. W've
devel oped a sister park relationship in a large
part to help protect the Argali Sheep, which is a
very close relative of our desert bighorn

MS. BELENKY: Thank you. And | think,
just given the | ateness of the hour, rather than
go through every question | wote up, | would just
like to ask you generally, fromyour experience
wor ki ng wi th bi ghorn sheep, the kind of habitat
here.

We know that the two nountain ranges are
occupi ed by bighorn. Do you believe that the kind
of habitat here in the valley is likely to be used
by bi ghorn?

MR JORCGENSEN: | would think the
al luvial fans would be used seasonally as a food
source for foraging, especially during drought
peri ods when we find extended droughts really
desiccate a lot of the plant life in the
mountains. And a little bit of rain cones al ong.

We find that these dry streanbeds that

Ms. Sanders was referring to actually channel the
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wat er down out of the mountains. W find these
green rivulets that extend far out away fromthe
nount ai n.

And we find that bighorn sheep will get
down on those alluvial fans at certain tines,
certain key periods of their life history when
they need to find high quality forage. Especially
females with lanmbs. And they will venture out a
mle or two mles fromthe nountains.

And fromwhat | see of the lay of the
land up there, and it's known in the literature
and in science, that bighorn ranms will nove from
one nountain range to anot her

The take-hone nessage on that is if they
can see a mountain range eventually they will find
a way to get to it.

And so we've talked a | ot about
connectivity of various animal species today.

And, you know, wildlife corridors, open valleys

bet ween ranges are vital to the long-term

viability of these many subpopul ations in these

what appear to be islands out in the eastern

Moj ave and actually throughout the western U. S.
But we find that these islands are very

closely related into what we call a neta-
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popul ation. So fenal es may have a honme range say
in the dark Muntains, but they will venture out.
And the nales will have less fidelity to their
hone range, and will go from one nmountain range to
anot her. Thereby di scovering various, you know,
fam |y groups of fenmles and yearlings and | anbs.

MS. BELENKY: And on the corridor issue,
so if | understand you correctly, you're saying
that it is inportant to have sone kind of
connectivity between these.

And | believe that there was an exhibit
put in on rebuttal by the applicant which was a
poster that discussed this need for some genetic
flow Wiich said, |I believe, sonething |like one
mal e per generation would be sufficient.

Not getting too much into the details of
t hat poster right now, but would you agree that
it's inmportant, from what you just said, to have
sone connectivity and genetic fl ow between these
areas?

MR, JORCGENSEN: Yes, it is. And not
only fromthat genetic point of view, but from
the, kind of the island biogeography point of
vi ew, that when species get isolated onto an

island then certain events, l|ike droughts, fires,
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di sease, a famly of nmountain lions, you know, a
femal e and a coupl e cubs, takes up residence.

W' ve had as many as 30, 35 bighorn
killed by a nother and two nal e cubs. Because
they stay with her for 20 nonths or so.

So, events like that, severe droughts,
fires, predation on an island can have devastating
i mpacts to a small popul ati on.

These aninmals need resilience to be able
to nmove in case of a severe drought or all the
wat er sources dry up. |If there's a nearby system
of small or |arge nountain ranges nearby they will
nove back and forth.

MS. BELENKY: And | guess on the
corridor issue, what 1'd like to just bring out at
this point, also, is the way the project is
situated in the valley. And to the extent you
could speak a little bit about how it appears to
cut off the corridors, which |I believe was al so
said a little bit in the DFG letter.

Just how it inmpacts the availability of
t hat space and how bi ghorn would tend to use a
corridor, cone down into the valley. Wat -- I'm
sorry, going off onto a second question

Let's go with the first question first,
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alittle bit about how the project is situated in
t he vall ey.

MR, JORGENSEN: Well, the project
appears to me, on the proposal maps, to be fairly
high up on the alluvial fan. And as the dark
Mount ai ns ki nd of nake a big curve down toward |-
15 and the stateline hills do the same and come on
out, what we find in bighorn novenents is they
will get out onto these points of |and. They
m ght not follow the backbone of the mountain and
go way up into the pass. They may just strike out
across the valley, especially during the mating
season.

And so what | was struck with in the
docunents that | read in the analysis relative to
bi ghorn sheep was that it didn't look to ne |ike
an awful lot of analysis had been conducted,
consi deri ng bi ghorn novenents, considering bighorn
forage areas down there.

And, you know, see the fence would be
constructed, which would conpletely preclude
animal s from noving through the project site, is
fairly alarmng. | nean the obvious thing to ne
woul d be don't go so high upon the alluvial fan.

Go down, you know, to a nore inpacted zone down
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near the freeway.

MS. BELENKY: Thank you. You mentioned
the lack of studies in the FSA. In the
applicant's rebuttal they discuss a little bit
about the kinds of surveys that they woul d suggest
perhaps. But maybe you coul d just wal k us through
alittle bit that there's different |evels of
surveys that one could do for bighorn.

You coul d do, for exanple, we discussed
this, you could do a basic survey for sign; and
then there's different |levels of surveys. They
woul dn't have to start with collared sheep, is
that correct?

MR, JORCENSEN: Correct. Yeah, collared
sheep is a huge investnent in tine and noney.
There's no reason to collar an animal unless you
al so are going to back that up with the field
staff to be out there nonitoring those animals.

Unl ess you're going to do a sinple mark-and-
recapture, you know, helicopter survey or
sonet hi ng.

But generally we don't collar animals in
a range unl ess we have the funds and the dedicated
staff to do the field work.

But things could be as sinple as going
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out, you know, on the site, or on the margi ns of
the site and search for sign at the right tines of
the year. And you could step it pu and have
sonebody up in the O ark Range and the stateline
hills.

You could do a sinple helicopter survey
for half a day or a day and get a really good idea
of what's going on. You can al so see bighorn
sign froma helicopter. You can see beds, trails,
tracks in the washes.

And you could step up and do, you know,
radi o collars. You could do GPS collars, which
are far nore expensive. But you start getting a
nore conplete picture of what's going on

And nore inmportantly, these corridors
that animals are using, and how that maybe the
Clark Range is connected to all those other ranges
ar ound.

And absent that information, from what |
see in the docunments, anyway, | nean there's
al nost a total absence of bighorn information.
There was an affirmation that, okay, theoretically
we' |l accept they're on the site. And here's what
we'll do to mitigate.

MS. BELENKY: Thank you. And then on
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the mtigation, we've talked a little bit about
the water source that's, | think, bio-19, that was
suggest ed; has been put in as a condition by the
staff.

And | think in your testinmony you
di scuss whet her there's enough evidence in the FSA
docunent to show that that is a needed mtigation.
So that the mitigation matches with the inpacts
that they've identified, is that correct?

MR. JORGENSEN: Correct. |It's good
field research and a long-termlook at the Cark
Range, for instance, said, man, this place is
really desiccated. |It's good habitat, it's good
forage. Bighorn could really thrive here. Except
the missing ingredient is native water sources.

Then a mitigation of building a guzzler
or two that would catch rai nwater and provide
year-round water to wildlife m ght be, you know,
one conmponent of mtigating for bighorn inpacts.

But what | sawin the mitigation
suggestion was kind of a sinple little solution to
a conplex problem W have a conplex issue, let's
put a bighorn water systemup in the hills
sonepl ace out of sight, and we'll call it good.

There's no data to support it. GQGuzzlers
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are excellent tools to use in many situations.
I"ve built, | think, 10 or 11 of themin places
where there were docunented historic water sources
that were either usurped, dried up, or conpletely
t aken over by human activity.

Then we basically went deeper into the
nount ai n range, away from people, and we repl aced
those water sources with guzzlers. And it results
in sone really good benefits to bighorn sheep

But absent the information that you need
to say this place is desiccated, and, you know, we
know all of this about bighorn sheep, and a water
source or two up in the nountains would be very
beneficial, then it's, as | said in ny testinony,
it's just a sinplistic solution to a conpl ex
i ssue.

MS. BELENKY: Thank you. | have no
further direct questions at this tine.

HEARI NG OFFI CER KRAMER.  Ckay. Now it's
time to all ow everyone to ask questions of this
panel . M. Harris?

MR HARRI'S: A question. There are
three other wtnesses identified for the
i ntervenors, Ileene Allen (sic), JimAndr, and

Scott Cashen, who | think are doi ng nonpl ant
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stuff, we'll call it.

Shoul d they be on this panel, as well,
or when are we going to deal with those witnesses?

HEARI NG OFFI CER KRAMER: Wl |, based on
what | asked earlier | was assum ng that these
witnesses are in the biotic issues. And,
intervenors, aml wong in that assunption? |'m
wrong or |'mcorrect?

MR. SUBA: No, you (inaudible)
California Native Plant Society --

MR SUBA: M. Andr, is our wtness for
pl ant issues.

HEARI NG OFFI CER KRAMER: Pl ant i ssues,
okay. So -- and we were going to hear plant
i ssues separately. So | think we've had a little
bit of cross-over with M. Jorgensen because he
desires to not be here tonorrow.

MR. HARRI'S: As do |

(Laughter.)

MR, JORGENSEN: | thought we needed to
tal k about somethi ng warm bl ooded this evening,
too, instead of just tortoises.

MR. HARRI'S: Again, | cannot be here
tonmorrow so -- there were --

M5. SMTH. M. Cashen is a desert
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ecol ogi st and he has expertise in wildlife. [I'm
nostly offering himfor alternatives. But he's
nore than happy to sit on this panel

MR HARRI'S: Yeah, | just didn't know if
it was going to be twice or once. And if it was
one, which tine. So, alternatives, that's fine
with us.

Then what about Ms. Anderson?

MS. BELENKY: |l eene Anderson is going
to speak both about plant restoration issues and
sone of the other wildlife. But | think given the
| at eness of the hour, we thought we would just do
that tomorrow, if that's possible.

MR HARRI'S: But | thought we were going
to handle all the nonplants, so if you've got
nonpl ant issues --

(Parties speaking sinmultaneously.)

M5. BELENKY: | don't think we can add
anot her person and cross-exanination in the next
20 m nutes, but --

MR HARRIS: Well, that's why | asked
before we started cross. | wanted to see if the
panel was conpl ete.

HEARI NG OFFI CER KRAMER: | think we can

finish tortoises tonight.
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MR HARRI'S: Ckay, soO --

HEARI NG OFFI CER KRAMER:  And sheep
per haps. Maybe even M. Jorgensen can call in
tonmorrow, if necessary. But let's see what we can
get done this evening.

M. Harris, did you want to express a
preference for first or last?

MR. HARRI'S: Actually, wanted to express
a preference for allowi ng nmy desert tortoise
people to go hone after tonight. |If we push Ms.
Ander son over they're going to have to stay
anot her ni ght.

M5. ANDERSON: | don't plan on
testifying on desert tortoise issues at all

MR HARRIS: Well, you' ve got witten
testinmony on desert tortoise issues.

HEARI NG OFFI CER KRAMER: And you want to
cross-exani ne her?

MR HARRIS: 1'd like that opportunity,
yes.

HEARI NG OFFI CER KRAMER: And you need
your experts here to assist you in doing that?

MR. HARRI S: Because |'mnot very bright
and it's late, yes.

MS. BELENKY: | mean | suppose we coul d
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find some kind of conprom se
HEARI NG OFFI CER KRAMER Wl |, she
apparently doesn't need to offer anything by way
of direct testinony, is that true?
M5. ANDERSON: On the tortoise?

ASSOCI ATE MEMBER BOYD: That's what she

sai d.

HEARI NG OFFI CER KRAMER  Ckay, well, Ms.
Ander son, --

MR HARRIS: -- available for cross?

HEARI NG OFFI CER KRAMER: -- you've been
sworn, | gather, earlier?

MS. ANDERSON:  Yes.

HEARI NG OFFI CER KRAMER: Ckay, why don't
you join the panel and, M. Harris, we will let

you go first.

MR HARRI'S: | thought | was going |ast
on cross, because of the rehabilitation and the
friendly cross concerns.

HEARI NG OFFI CER KRAMER Wl |, --

MR, RATLIFF: W haven't seen you
tonight, | don't believe.

MR HARRIS: No, that's right. There's
al ways a first.

HEARI NG OFFI CER KRAMER: By going first
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I was hoping to offer you at |east the potenti al
opportunity to be able to dism ss your tortoise
consul tants.

MR HARRIS: | need themnore for the
responses |'mgoing to hear than for the questions
I've al ready prepared.

HEARI NG OFFI CER KRAMER: Ckay, SO
they're going to be rebuttal witnesses, perhaps?

MR. HARRI'S: They're going to whisper
guestions in my ears that --

HEARI NG OFFI CER KRAMER: Ckay, and what
I"'mthinking is then you could do that now, and
maybe you will find that you don't need them after
20 minutes or so.

MR, RATLIFF: M. Kranmer, I'mwlling to
go first if Jeff doesn't want to. | don't have
very many questions anyway.

MR. HARRI'S: Nor me, either, actually.

HEARI NG OFFI CER KRAMER: Al l right, M.
Ratliff, go ahead. I'mkilling tine here.

MR RATLI FF: Ckay.

CROSS- EXAM NATI ON
BY MR. RATLI FF:
Q I"'msorry, |I've got M. Jorgensen's namne

and |'ve got M. Connor's nane, but | m ssed your
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nane sonehow and | apol ogi ze.

DR MARLOW Ron Marl ow.

MR, RATLIFF: Marlow, |'m sorry.

M. Marlow -- Dr. Marlow, thank you. It
is Dr. Marlow, isn't it?

DR. MARLON Ron's just fine.

MR, RATLIFF: Your testinony seenmed to
i ndicate that the habitat for desert tortoise
closer to I-15, | think you said perhaps as much
as within three mles or five kilometers, | think
you said, that it appears not to be as |east as
popul ated as desert habitat further froml-15, is
that correct?

DR MARLOW That's correct.

MR. RATLIFF: And is that because, as
you understand it, that habitat is actually
degraded, or is it sone other reason?

DR. MARLOW The vegetation is intact
and functional. The habitat, that is the
characteristics of that particul ar place,
including threats, is less suitable for tortoises.

The exi stence of the road poses a
threat. So if a tortoise lives in what is
otherwise a really good place, but eventually he's

going to get run over because he's in the road, or
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because gangs drive up and down your nei ghborhood,
you can have a good house but if the threat of
being in that place is great enough, then as
habitat it is |ess suitable.

So I'mnot inply that the vegetation or
the soil or anything else is damaged. [It's just
that tortoises that live close to the road wll
eventually walk on the road. It nay take thema
long tinme, but on average, in a basin that has
wi de alluvial fans, and therefore |lots of habitat,
at sone distance fromthe road, produce enough
tortoi ses that on average we get about one or two
tortoises getting killed per linear mile of road.

And we find that by picking up carcasses
al ong the road, and then com ng back a year |ater
and counting the number of carcasses. So that's
on roads that have static traffic |evels.

And that means that you've got good
vi abl e popul ations, but they're providing |ots of
animal s to be squashed.

So the habitat is not good because of
the existence of the road. |I|f the road was
rendered no longer a threat, then the good
vegetation and soil and all the rest of that would

suddenly become much better habitat.
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MR RATLIFF: So if that's the case,
then if you were to | ook at that habitat, just a
vi sual check of the habitat and the quality of the
habi tat, perhaps you woul dn't see any difference
bet ween that habitat and better habitat that
doesn't have that threat, is that correct?

DR. MARLON That's -- the thing that
woul d be missing fromthat woul d be evidence that
the species of interest for which that |and and
vegetation all represented habitat, is not there.

So, if all of those things are present
sonmewhere where the threat isn't, then you can
assune that that's potential habitat.

But if the species you' re concerned
about is not in that place, then the term habitat
sort of loses its neaning.

MR RATLIFF: So does that mean, when
you tal k about this area that's in proximty to |-
15, are you tal king about as the freeway goes
south, that is uniformy? O does that becomne
better habitat as you go up in elevation? O does
it make any difference that you're going up in
el evation?

DR. MARLOW In basins without a threat

we know that the bottom of basins where you have
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pl ayas, very little vegetation, you find very few
tortoi ses.

And there's a ring of sort of salt-
adapted plants that are outside of dry |ake beds.
And that is less suitable for tortoises, although
you find themthere when you get up above the
pl aya and into drai ned benches. Those tend to be
very good areas for tortoises.

And as you get higher in elevation, it
becomes not as good for tortoises and we don't
know all of the reasons for that, but up around
4000 feet you stop seeing evidence of tortoises.
Perhaps it gets too cold in the winter or sone
other feature

So, basins provide a range of vegetation
and soil types that are sone better than others.

If you put a road through there, then the road's
goi ng to have an inpact at some distance. And you
m ght call that no | onger good habitat, but it's
just because the road is having an effect on the
tortoi se popul ations. The vegetation and soil is
al I unchanged.

So through managenent, if you made the
road go away, or you nade the inpacts of the road

go away, then all of that land with the vegetation
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and everything else on it that tortoises need,
woul d suddenly become much hi gher quality habitat
because there wasn't a threat of death by being in
t hat pl ace.

MR. RATLIFF: Could that be acconplished
by tortoise fencing along I-15?

DR MARLOWN Yes. And we fenced all of
I-15 fromstateline up to Las Vegas. Cark County
Desert Conservation Program set, as one of the
actions it would take to inprove tortoise
managenent, the fencing of all nmjor roads. And
so that's been done throughout.

I think Caltrans, as a function of al
hi ghway projects that receive federal funding, has
to fence roads in California. So, --

MR RATLIFF: But that road isn't
currently fenced near the project, is it?

DR MARLOW | don't believe it is.

MR, RATLIFF: Okay. So that m ght be an
ef fecti ve managenent inprovenent if it were
fenced?

DR MARLOW It would be -- 1'd
certainly recoomend it. And based on ny
recomendati ons, C ark County spent a | ot of noney

doi ng t hat.
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What | have to say is that we don't yet
have evi dence that anyplace that that's been done
t hi ngs have gotten better for tortoises. So --

MR RATLIFF: You don't have that
evi dence?

DR. MARLOWN Well, |I'm saying we don't
have evidence for it. | sort of believe in ny
heart, but | believe a |lot of things for which
there is not a |lot of evidence.

We haven't yet been able to enpirically
denonstrate nmuch of anything that we've done to
i mprove conditions for tortoises have had a
beneficial effect that we can nmeasure by an
increase in the nunber of tortoises.

Tortoi ses are declining across the
range. Yet we've spent |ots of nobney trying to
make things better for tortoises.

So it doesn't nmean that the things that
we have done haven't been beneficial, but we
cannot denonstrate them as bei ng benefici al

MR RATLIFF: So even in the absence of
hard evi dence woul d you recomend that be fenced
as a mmnagemnent tool ?

DR. MARLOW Yes. | have, and | would

do it again, but I mean |'d have to decl are that
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we have yet to denpnstrate that.

In sone cases denobnstrating it would be
very expensive. It would be -- fencing in O ark
County, |'ve constructed a lot of tortoise fencing
and we' ve done a whole ot of it with volunteer
groups, various environmental groups. The Boy
Scouts have gone out and done this. [It's cheap to
fence, to retrofit fencing to existing freeway
fences. So we've done a whole |ot of that.

But, it would cost -- |I'mnot sure how
woul d go about doing it, but it would cost a |ot
of nmoney to go in and show with a study that it
i mproved things for tortoises. Because, | told
you before, it costs a |lot of nobney to count
tortoi ses.

The only way, you know, -- or if we put
radio collars on them just like with sheep, it
gets very expensive. So | think sone things are
obvi ous but they've not yet been denonstrated.

MR. RATLI FF: Thank you.

DR MARLOW Yes, sir

MR, RATLIFF: M. Jorgensen, | have
just, | think, really one question, or | think
it's one question, for you. And that is with

regard to the sheep, you're the only w tness who
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has actually testified about sheep in the case.

And | guess | would ask you what ki nd of
mtigation would you recommend for desert sheep
for I|vanpah?

MR JORCENSEN. Well, a six-foot chain-
link fence around a project pretty nuch puts an
end to any kind of sheep access. So | guess if |
were, you know, the overlord | ooking down fromthe
Clark Mountains, | would say nove the project
downsl ope; | eave as nuch open space between
nountai n ranges as possi bl e.

| would certainly put sone effort into

determ ni ng what the status of sheep in the Cark

Mountains is. | know Fish and Gane conducts
aerial surveys there. | know they have built
wat er guzzlers there. | know two of them died

there doing it, you know, in a helicopter crash.

| know there's been a lot of efforts put
into the Cark Muntains. But | saw no evidence
of that in any of the documents that was presented
here.

And that's what got nme interested in
expressing nyself here, was that, you know, down
where | |ive the subpopulation there is listed as

federal |l y endanger ed.
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So if this were a |isted subpopul ation
it would certainly be, you know, near the top of
the subject list. But it's still a very inportant
animal in this desert ecosystem and | think it
needs much nmore attention than it received in the
document s.

MR RATLIFF: So | take it that if
you're reconmending a mitigation nmeasure, a
reconfiguration of the project to avoid the
| ateral expansion of the project further north, is
that correct?

MR, JORGENSEN:. My concern is the
proximty to the mountain ranges. So | would
guess that would be to the north or the west.

And as | drive up and down, you know,
around the west, | | ook at powerline projects and
I just envision nore and nore alternative energy
proj ects.

I would much rather see themin the
i npacted corridors along freeway systens than out
t hrough the wi | derness areas. And out in, you
know, scraping off native desert | ands.

The nmitigation of a guzzler, as |
nentioned, that m ght be an excellent first step

to an overall solution. But it's not sonething
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you just wite a check for one guzzler and call it
good. Because there's far nore inpact to bighorn
sheep than just the |lack of water up in the Cdark
Mount ai ns.

MR. RATLIFF: Thank you. And, Dr.
Connor, when you were explaining the duties that
you have in your current occupation you tal ked
about one of them as advising private devel opers
on the acquisition of offset habitat.

DR. CONNOR: That was what | was doing
when | was working in the preserve.

MR, RATLIFF: Oh, that was your previous
job, I"msorry. Okay.

And you heard, | think, sone of the
earlier discussions regarding feasibility of the
purchase and preservation of offset habitat. M
qguestion for you -- | think ny question for you is
what is the feasibility of purchasing of fset
habitat for desert tortoise in increments of the
size that are represented by the |vanpah project?
Is there feasible mtigation through offset
preservation, in your opinion?

DR. CONNOR: | think it's unfortunately
increasingly difficult to do. But in my opinion

that's the nost inportant thing to do.
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Acquiring habitat, transferring it into
public ownership nmeans that that land is
ef fectively not going to be devel oped, unless
sonebody puts a solar panel in. But, basically it
takes it out of -- it reduces the risk of other
activities going on that are inconpatible with
speci es recovery.

And | think that's paramunt because no
matter how nmuch you do to nanage an area, if
somebody builds a house in the mddle of it, it
basically just sort of blows all your conservation
efforts.

There are other things we can do besides
acquire habitat. Certainly I think fencing al ong
maj or roads is absolutely essential. Because we
have a situation where we have tortoises
needl essly | ost every day. Just go onto the
roads, that's the end of it.

You know, there are peopl e speeding
t hrough Mbj ave National Preserve. | was there,
said | was there at New Years Eve. New Years Eve
is a very busy time on the California/ Nevada
border, you know, rushing to the casinos and so
on.

| -15 gets choked up so they go through
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the park. So |ike even Ivanpah Road, | could not
beli eve the amount of traffic that's on that road.
This is a really small road

So, you know, certainly putting fencing
al ong roads hel ps reduce tortoise |oss. Stops
themfromgoing to the road. It does open this
habitat next to the road, makes it nore avail able
for tortoises to use.

There is some evidence, Mark Sazaki who
used to work for CEC, was involved in a study
| ooking along 1-58, looking at fencing. This is,
you know, a project he's been involved in for a
| ong period of tinme.

They did find sone evidence that you got
an increase in tortoise sign in areas that had
been fenced. So it was becom ng nore available to
use.

But one thing you have to bear in mnd
is tortoises have this long generation time. Even
if you do something to inprove an area, and you've
got a species that takes 20 years to produce a new
generation. And you still have other things
i mpacting the population, it's really difficult to
actually see an end result in a short period of

time. You're just not going to do it.
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So, you know, when we do sonething to
protect tortoises today, it's 40 years in the
future when we actually see a difference. So
we're in that sort of situation

The other thing we can do is end cattle
grazing in desert tortoise habitat. The 1994
recovery plan categorically said no grazing in
desert tortoise habitat.

And one of the big advantages of buying
out cattle grazing allotnments is once you've
bought them out, they're gone. You know, you can
restore routes, you can restore of froads vehicle
routes in the desert. You can restore them and
then sonmeone will drive over them again and just,
you know, wreck your restoration

But you term nate the cattle grazing
permt, you know, it's pretty unlikely you're
going to get people sort of comng in the middle
of the night and unloading cows illegally. You
know, it's a threat you can actually renove.
That's one of the reasons why |'ve been advocating
it.

| got involved in the O ark Muntain
al l otment, the Bureau of Land Managenent is

renewi ng, has been considering renewi ng the permit
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on Clark Mountain. And they started the NEPA
anal ysi s about two years ago.

| submitted a protest back in 2008.

They forgot to nention the Ivanpah Solar Plant in
the cunul ative effects analysis. But that's part
of the reason why | got actually interested in

t hat specific area.

So there are, | think, a lot of things
that can be done. But | think land acquisition
has to be a primary responsibility.

And one of the other things, too, is |
was aski ng about the connectivity issue. Because
I think one thing we need to do is we need to make
sure that there is connectivity between these
recovery units. Because if the northeastern
Moj ave recovery unit, the south end of the I|vanpah
Val | ey goes, then there's going to be no
connectivity between the rest of California and
these two other recovery areas.

It's really crucial and | think we
shoul d be | ooking at, you know, there's the
possi bility of maybe acquiring habitat that
provi des essential connectivity between the
recovery units. And naybe acquiring habitat in an

adj acent recovery unit is going to facilitate that
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process, too.

So there are, | think there are ways of
| ooking at the problemin a logical, scientific
fashion. Basically oriented on the biology, not
just on expediency --

MR RATLI FF:  Thank you.

DR. CONNOR. -- ways to do it.

MR. RATLIFF: |'mfinished, thank you.

HEARI NG OFFI CER KRAMER  Ckay. Let ne
ask of the intervenors, how nmany of you are going
to have questions for all or part of this panel by
a show of hands.

kay, one, two. And how | ong do you
think it will take? Two mnutes? GCkay. W can
go anot her 15 m nutes.

So, M. Harris, do you think there's a
chance you could finish in --

MR. HARRIS: Yeah, | was going to
vol unteer to go. W' ve got just a few questions.
Two questions on sheep from Ms. Pottenger; and
then a couple of questions for Dr. Marl ow,
think. And I'll try to get the other ones very
brief, as well. So, we'll go ahead. Go ahead.

HEARI NG OFFI CER KRAMER:  You need to

identify yourself.
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MS. POTTENGER:. My name is Samant ha
Pot t enger.

HEARI NG OFFI CER KRAMER  Ckay, could you
spel |l your |ast nanme for the reporter.

MS. POTTENGER: P-o0-t-t-e-n-g-e-r

HEARI NG OFFI CER KRAMER:  Thank you. Go
ahead.

CROSS- EXAM NATI ON
BY MS. POTTENGER
Q M. Jorgensen, on page 2 of your
testinmony you stated that you find the revi ew of
bi ghorn i mpact and suggested resol utions to be
entirely unsatisfactory, is that correct?

MR, JORCENSEN: Correct.

MS. POTTENGER: Did you reviewthe
entire biological resources section of the FSA in
reaching this concl usion?

MR, JORGENSEN: | reviewed all the
sections | knew of that referred to the analysis
of bi ghorn sheep.

MS. POTTENGER: Did you reviewthe
correspondi ng conditions of certification?

MR, JORGENSEN: Correspondence?

MS. POTTENGER: |'msorry, the

correspondi ng conditions of certification to the
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bi ol ogi cal resources section

MR, JORGENSEN

MS. POTTENGER
the ot her FSA sections?

MR, JORGENSEN
wildlife species?

M5. POTTENGER
how - -

MR, JORGENSEN

M5. POTTENGER

I don't recall that, no.

Did you review any of

Rel ati ve to ot her

No, just in general and

No, | did not.

-- those sections -- So

you didn't reviewif any of the other sections

m ght have addressed inmpacts to bighorn sheep?

MR, JORCGENSEN

| reviewed severa

sections that had references to bighorn

M5. POTTENGER

Did you review any of

the other conditions of certification besides the

ones contained in the biological resources

section?
MR JORGENSEN
t hat, no.

V5. POTTENGER

I don't recall doing

You stated that the FSA

does not conprehensively assess the inmpact of the

proposed project on the bighorn popul ation. Over

t he course of your career

have you been invol ved

in the preparation of EIRs or ElISs that assess the
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i npact of a project on bighorn sheep?

VR, JORCENSEN: Yes.

MS. POTTENGER: Can you nane them
pl ease?

MR. JORGENSEN: |'ve reviewed probably
100 or nore CEQAs. And many -- | didn't involve
nysel f with NEPA except for review ng other, you
know, federal projects, NEPA.

But projects relative to construction of
wat er sources in state wilderness. And relative
to the capture of bighorn; the radio-collaring of
bi ghorn; the capture of mountain lions in bighorn
habi t at .

MS. POTTENGER: Did you reviewthe
envi ronnent al document prepared for the Sunrise
Power Li nk?

MR JORCGENSEN: Yes, | did.

M5. POTTENGER Did the Sunrise Power
Li nk docunment conprehensively assess the inpacts
of the project on bighorn sheep, as you use that
termin your testinony?

MR, JORCGENSEN: | think the Sunrise
Power Link did quite a bit better job of
i nvestigating bighorn potential inmpacts and

potential mtigation.
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| don't think that the applicant's
treatment of the bighorn subject was conplete at
all.

MS. POTTENGER: The applicant in the
Sunri se Power Link docunent or in this case?

MR JORCENSEN: Yes, Sunrise Power Link.

MS. POTTENGER: Thank you, sir. \Were
you prepared -- I'msorry -- were you invol ved
with the preparation of the Anza-Borrego State
Par k general plan?

VR, JORCENSEN: Yes.

MS. POTTENGER: And you were
Superi nt endent of Anza-Borrego State Park when the
park published this general plan and EIR?

MR JORCENSEN: That's correct, in 2005.

M5. POTTENGER: And did the EIR contain
a conprehensive assessnent of inpacts of the park
on bi ghorn sheep?

MR, JORGENSEN: | think when you're
operating a park and two-thirds of it is state
wi | derness, and probably 2 percent of it is
actual ly occupi ed or used by people, that | don't
t hi nk you have to, you know, do a thesis on every
formof wildlife in the park for which you're

devel opi ng a general plan
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What we did relative to that was we
chose focus use areas where hunan activities or
any kind of devel opment woul d be all owed, and
everything else was basically off limts to
devel opnent.

So we chose areas that, for the nost
part, were already devel oped as visitor centers,
canpgrounds, hi ghways and routes of travel.

MS. POTTENGER: M. Jorgensen, is that a
yes or a no on whether that EIR contained a
conpr ehensi ve assessnent of inpacts of the park on
bi ghorn sheep?

MR, JORCGENSEN: That would be a no. |
don't think it was necessary to |l ook at a park
management plan and what its inmpact was going to
be on bighorn sheep. It was not a devel opnent
pl an.

MS. POTTENGER: kay, thank you. And
just a few nore questions, M. Jorgensen. Are you
aware that hunting of bighorn sheep is allowed in
the Moj ave National Preserve?

VR, JORCENSEN: Yes.

MS. POTTENGER: And have sheep ever been
transl ocated fromthe Mjave National Preserve?

MR. JORGENSEN: Yes, they have.
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MS. POTTENGER: Do you know how many
have been transl ocated?

MR JORCENSEN: No, | do not. And when
you say the Preserve -- | know an awful |ot of
have been, you know, noved around within the
Moj ave Desert in California. Wen you specify
Preserve, | amnot as fanmiliar with boundaries in
the preserve. But | do know that transplants have
occurred.

M5. POTTENGER Did the environmental
assessnments for a translocation of sheep indicate
t hat sheep could be renobved fromthe Mjave
Nati onal Preserve wi thout significantly inmpacting
the source population in the preserve?

MR JORCENSEN: | didn't see that
docunent. But ny opinion would be that the
Depart nent of Fish and Gane adequately assessed
that and determ ned that the popul ati ons they were
pul ling translocation stock fromwere healthy
subpopul ati ons.

CROSS- EXAM NATI ON

BY MR HARRI S:

Q A coupl e nmore questions fromthe
applicant for Ms. Anderson on -- let's see if |
can find the page nunber -- on page 5 of your
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testinmony, tal king about conpensatory mtigation

And you say, for many of the rare
wildlife species, bio-17 has proposed as
mtigation for inpacts. Do you see that
testi mony?

MS. ANDERSON: | don't have it in front
of me, but | know what you're referencing.

MR HARRIS: So is it your testinony
then that bio-17 is intended to account for

i npacts to species other than the desert tortoise?

MS. ANDERSON: | believe that that's the
intent. | hope it's the intent.
MR. HARRIS: Ckay, |'Il take that, thank

you.

M. Connor, we've established you' re not
a lawer, so I'mgoing to skip you, if that's
okay.

Dr. Marlow, a couple questions. You
tal ked about, you know, well-trained surveyors
could mss a desert tortoise, or they could niss
an el ephant, so how |long does it take to becone a
wel | -trained surveyor?

DR. MARLOW The Fish and Wldlife
Service, in the last two years, has required its

contracted surveyors to be trained for three
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weeks.

MR, HARRI'S: Do you consider that kind
of a mnimumto really become a good surveyor for
t hese courses?

DR. MARLOW The Fish and Wldlife
Service does. | would prefer to see nore
training. But | don't have real good evidence
that nore training woul d be benefi ci al

What we have done is analyzed errors on
the part of surveyors, and they were not al
together errors in, for exanple, not seeing
tortoi ses. Because we couldn't assess that. But
errors in how they recorded data, things that
woul d indicate a lack of famliarity with
procedures.

And we found that those decreased
significantly over the first two or three weeks in
the field data collection. So, |I think there's
training, and then there's on-the-job training.

MR HARRIS: So if | was going to go out
there for a day as a volunteer, get one day of
training, that's probably not sufficient in your
m nd?

DR MARLOW No, and it's not that we

woul d i mprove your ability to necessarily be
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observant and see things. |It's just that the
survey protocols require that you absolutely see
everything that's within one or two or three
neters of the line you' re supposed to be wal ki ng.

And part of this requires that we kind
of retrain naturalists to keep their eyes right at
their feet, as opposed to searching out.

So it's de-training people who are
naturally observant to follow a procedure. And
that is so that the data they collect conplies
with the statistical nodel that anal yzes that
data. And it's kind of conplicated, but very
experienced tortoise biologists are sone of the
hardest to retrain, because they're used to
searching the horizon for tortoises, and that
really nesses up the data

So, the best -- and this is bad for both
you and ne, but ne nore than you, the best
tortoi se surveyors are young, tall people.

MR. HARRI S: Ckay, thank you. | don't
qualify, you're right. Page 3 of your testinony.
Do you have your witten testinmony in front of
you, sir -- Dr. Marlow? |'mgoing to ask you a
coupl e questions and I'Il cite the pages. So it

m ght be hel pful to have it in front of you. Okay.
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On about page 3 in your testinony you
say -- it's page 3 on ny pdf, that's why | said
that -- you say that the densities on the |vanpah
Val l ey plot, actually this may be on page 2,
declined in the 1970s and again in the 1990s.

Where is this plot in relation to the
project site?

DR. MARLOW | believe the project plot
was on one of the illustrations that Dr. Connor
showed, and it was on the east side of |-15, south
of the Nipton Road is where | believe that plot is
| ocat ed.

MR. HARRI S: East side, south of N pton.

DR MARLOW East side of 15, south of
t he Ni pt on Road.

MR HARRI'S: So not on our project site,
but on the other side of the interstate, is that
correct?

DR MARLOW That's correct.

MR. HARRI S: Okay. Again, on | think
this is page 4 of your testinony, at the top of
the page, it says, you state, a spatial analysis
of the distribution of living tortoises and
tortoi se carcasses in the lIvanpah Valley froma

transect data showed a large area in which only
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carcasses are found, and a nmuch smaller area in
which live tortoise are found.

Do you see that testinony?

DR MARLOWN | don't see it, but |
remenmber witing that.

MR HARRI'S: And what's the source of
your -- and the source of your information was
figure 4.29 on page 87 of the desert tortoise
recovery plan assessnent, is that correct?

DR. MARLOW Yes, sir

MR HARRI'S: Are you aware that the
anal ysis of the desert tortoise recovery action
pl an assessment was based on information fromthe
| vanpah DWVA, only?

DR. MARLON No. |If that's the case,
was not aware of that. But the data that were
coll ected were fromrangewi de nonitoring. And the
rangewi de nonitoring transect |ocations were
| ocated by the Fish and Wldlife Service.

So if the Fish and Wldlife Service was
| ocating those transects only in DWAs, that woul d
be correct. But | don't know.

MR HARRIS: |'mgoing to give you a
copy of the docunent you referenced, the desert

tortoi se recovery plan assessment. | put the
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cover on there, | guess it's actually page 82.
may have said 87 before

This is the figure 4.29 in your
testinmony, is that correct?

DR MARLOW Yes, sir

MR HARRI'S: \Where is the project site
on this particular figure?

DR. MARLOW |'mnot certain.

MR HARRIS: Is it within any of the
circled areas that show the hatch marks, the x's
and the o's and the dots?

DR MARLOW | don't believe it is.

MR. HARRI S: Ckay, so you believe it's
the areas where the carcasses were found, as shown
on figure 4.29, -- the project site is not within
those areas, is that correct?

DR MARLOW | don't know for certain
but | believe that this is where the project site

is, across the California border --

MR. BASOFI N:  Excuse nme. |'mgoing to,
| need to object to that. | think that calls for
speculation. | nmean M. Marlowisn't famliar

with this map. There is a limted nunber of
identifications of topographical features al one

there, that | think it's asking for specul ation
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for himto identify where the project is on this
map without any identifiers on the map.

HEARI NG OFFI CER KRAMER: Wl |, if he
felt unconfortable doing that, that would be for
himto say. Objection overrul ed.

MR. HARRI'S: Yeah, again, this nap is
referenced in your direct testinbny on page 4.
So, it's at the top of the page if you're trying
to find it there

HEARI NG OFFI CER KRAMER:  Are you al nost
done, M. Harris?

MR HARRIS: | got one nore, | think

In your testinony you state that the
I vanpah Valley is one of the highest el evations
areas supporting desert tortoise. Are you aware
that desert tortoise occur at elevations as high
as 7300 feet?

DR. MARLOW Yes, | am

MR. HARRI'S: | have no nobre questions
for the panel

HEARI NG OFFI CER KRAMER:  Thank you. W
really are going to have to quit right now. Do
any of the intervenors have any questions for M.
Jor gensen?

On the tel ephone? County of San
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Ber nar di no?

MR. BRI ZZEE: | have no questi ons.

HEARI NG OFFI CER KRAMER  Ckay. Well, we
will have to bring back the rest of the panel,

m nus M. Jorgensen, in the norning at 9:00. And
finish up with them

And then we will get to the biotic
i ssues. And go forward then to -- | think we've
probably covered the m scell aneous issues, but
we'll make sure we've covered all the other
bi ol ogi cal issues then.

And then we'll discuss project
alternatives hopefully by md-norning or so. So
9: 00 tonorrow.

Any issues to raise before we adjourn?

MR, BASOFIN:. M. Kramer, do you need
Dr. Marl ow tonorrow?

HEARI NG OFFI CER KRAMER: Let me ask the
i ntervenors, do you need Dr. Marl ow? Seeing none,
Dr. Marlow can be excused, as well.

M. Harris?

MR HARRI'S: A couple of questions. W
still have botany to finish on the biol ogical
t opi cs?

HEARI NG OFFI CER KRAMER  Ri ght, that
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woul d be the first thing in the norning.

MR HARRIS: W're going to start with
botany. And then --

HEARI NG OFFI CER KRAMER: After we finish
t he couple of questions for this panel

MR HARRIS: Ckay. Mnus Dr. Marlow.
Could Dr. Marl ow be avail abl e by tel ephone
tomorrow i n case ny desert tortoise guys have a
br ai nst or n?

DR. MARLOW Later in the day. |'m
going to try and fly out in the nmorning. So, you
know, when | get hone.

MR HARRIS: Ckay. |'mnot sure we're
going to need to call you, but -- so, M. Kramer,
the other constraint that we have is our
alternatives witnesses for the applicant. W have
sone constraints and a 5:00 flight for someone
who's not available on the 13th. So if we don't
finish our panel in tine for that person to get to
an airplane for a 5:00 flight, then we're going to
need to continue himto the 14th.

And | think either one of those can
work, but the 13th can't for our alternatives
panel .

HEARI NG OFFI CER KRAMER: We'll try to do
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the best we can. Anything el se?

MR. HARRI'S: Yeah, one nore other thing,
sorry. |'m prol onging everybody.

There are a nunber of docunents that are
of fered as exhibits by the parties which are not
referenced in their testinony. There's no one
available to testify to the truth of the natters
asserted. There's no one available for me to
cross-examne. And they're not incorporated by
reference as a basis for the expert's opinion

And |'mthinking nostly about academ c
studies that are being offered as exhibits. |
have no objection to those docunents being of fered
as citations, but the exhibit has a specia
meaning in the Commttee's parlance, and that's
sonet hing we can rely on.

I"mbasically wanting to avoid any of
these got'cha situations where there's a
scientific journal from 1981 or a newspaper
article, in particular fromthe Defenders, but
there's no one here to testify about it, that
shows up in a brief as an exhibit.

So, I'lIl put together a list of
docunents that the applicant would ask the

Committee to not nmove into evidence as exhibits,
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because there's no witnesses avail able to sponsor
those. And I'll put that list together for
tomorrow norning and bring it with ne. And then
nmake the notion at that point.

HEARI NG OFFI CER KRAMER:  Sounds good.
Seeing nothing el se, we're adjourned.

(Whereupon, at 9:47 p.m, the hearing

was adjourned, to reconvene at 9:00

a.m, Tuesday, January 12, 2010, at this

same | ocation.)

--000- -
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