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PROCEEDI NGS
9:53 a.m

PRESI DI NG MEMBER BYRON:  Good nor ni ng,
everyone, and wel come to the Energy Conmi ssion
Hearing Room A It is alittle bit later than we
had intended to start this norning and
apol ogi ze.

This is an additional evidentiary
hearing; | believe our fifth day of the I|vanpah
Solar Electric Generating System project.

' m Conmmi ssi oner Jeff Byron, the
Presi di ng Menber of the Conmittee. Wth ne is the
Associ ate Menmber Vice Chairman Boyd, and his
Adviser TimQson. To ny right is my Adviser
Kristy Chew. And our Hearing O ficer is the busy
M. Paul Kranmer. Now the Chief Hearing Oficer
here at the Comm ssion

But, again, | apologize. W had
intended to try and start 9:30 Monday, so that was
alittle bit difficult for everyone. And | know
that many of you have traveled this norning or
| ast night, and we appreciate that very mnuch.

W' re eager to see how much we get acconplished
t oday, hopefully everything we need to.

' mgoing to go ahead and turn this
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evidentiary hearing over to M. Kranmer who will
take us through a nunmber of different issues. But
we're primarily here to ook at the prefiled
witten testinony and direct and cross-exam nation
of witnesses relevant to the reduced project
footprint alternative described in the applicant's
bi ol ogi cal mitigation proposal. What we'll refer
to as mtigated Ivanpah 3. M. Kraner.

HEARI NG OFFI CER KRAMER:  Thank you.

Good norning, everyone. Again, sorry for the
delay. We're working out the bugs of WebEx --
actually I think WbEx is working okay -- we're
wor ki ng out the bugs of ny understandi ng of WebEx.
Maybe that's the best way to put it. And |I'msure
future events will be nuch | ess chaotic.

Let's begin by having everyone introduce
thensel ves. We'Il| start in the roomand then
we'll go to the tel ephone. So we'll begin on mny
left with Ms. Bel enky.

MS. BELENKY: Lisa Bel enky for
i ntervenor Center for Biological Diversity.

MR BASCFIN: Joshua Basofin on behal f
of Defenders of Wldlife.

MR. SUBA: Greg Suba on behal f of

California Native Plant Society.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, CARRIER  John Carrier with
CH2MHI LL, environmental consultant for the
applicant.

MR. De YOUNG Steve De Young with
Bri ght Sour ce.

MR HARRI'S: Jeff Harris, attorney for
the applicant. M. Weatland and Ms. Pottenger
fromnmnmy office are here, as well. As well as
several nmenbers of our teamwho will be part of
our panel and will introduce thenselves at that
time.

MR, STEWART: |'m Todd Stewart from

Bri ght Sour ce.

HEARI NG OFFI CER KRAMER: Ckay, on the
t el ephone just hold up for now Go ahead, sir, in
the room

MR STEWART: Todd Stewart with
Bri ght Sour ce.

HEARI NG OFFI CER KRAMER: It was Todd?

MR, STEWART: Yes.

HEARI NG OFFI CER KRAMER:  Thank you.

M5. MLLIRON. Msa Mlliron, staff,
bi ol ogi cal resources.

MR. KESSLER: John Kessl er, Project

Manager, staff.
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MR BELL: Kevin W Bell, Senior Staff
Counsel on behal f of staff.

HEARI NG OFFI CER KRAMER: (Ckay. And then
on the tel ephone who do we have. | think we heard
from-- the gentleman who spoke earlier, go ahead
first.

MR, SILVERSTEIN. Ckay, sorry about that
before. Mark Silverstein, Cark County Departnent
of Avi ation.

DR. CONNOR: M chael Connor, intervenor
for the Western Watersheds Project.

MR. EMMVERICH  Kevin Emerich --

HEARI NG OFFI CER KRAMER: |'m sorry, you
need to speak up.

MR. EMMVERI CH: Kevin Enmerich, Laura
Cunni ngham intervenor, Basin and Range Watch.

HEARI NG OFFI CER KRAMER:  Ckay.

DR PRI ESTLEY: Yeah, this is Tom
Priestley from CH2IVHI LL.

HEARI NG OFFI CER KRAMER:  Ckay, it was
Tom Priestley?

DR. PRI ESTLEY: Yes.

HEARI NG OFFI CER KRAMER: Go ahead.

MS. ANDERSON: |l eene Anderson, Center

for Biological Diversity.
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HEARI NG OFFI CER KRAMER:  You need to
speak up a little.

M5. ANDERSON: || eene Anderson, Center
for Biological Diversity.

HEARI NG OFFI CER KRAMER:  Thank you.
Anyone el se on the tel ephone?

MR. BRI ZZEE: Bart Brizzee fromthe
County of San Ber nardi no.

MR, HOMRD: Joe Howard (phonetic),
Howar d Engi neeri ng.

MR, HURSHVAN:  Tom Hur shman, BLM

HEARI NG OFFI CER KRAMER:  Good nor ni ng,

Tom
MR, HURSHVAN.  Good nor ni ng.
HEARI NG OFFI CER KRAMER:  Anyone el se?
MR KELLY: Ray Kelly.
HEARI NG OFFI CER KRAMER: Ray Kelly with?
MR, KELLY: [|'mjust an interested
observer.

HEARI NG OFFI CER KRAMER:  Ckay. Are you
going to be wishing to nake a public conment
|ater, do you know?

MR, KELLY: No, | will not.

HEARI NG OFFI CER KRAMER:  Okay, thank

you. Anyone el se on the tel ephone?

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M5. SMTH: Goria Smith, Sierra d ub.

HEARI NG OFFI CER KRAMER:  Good nor ni ng.
I's ny voice comi ng across okay on the tel ephone,
by the way.

M5. SMTH  Yes.

MR, SPEAKER: It's just fine.

HEARI NG OFFI CER KRAMER:  Ckay, good. |
don't want to accuse you of not speaking up and
bei ng an of fender, nyself.

M. Reporter, did you need any
spel I i ngs?

THE REPORTER: The one gentl eman that
was about three or four back was very light. |
didn't get his nane at all. The one you said to
speak up, but he didn't, he went on to the next
name. | don't know who it was.

HEARI NG OFFI CER KRAMER:  Ch, was that
per haps Kevin Emmrerich? Okay. | can give you his
spelling later.

MR EMMERICH | can spell it now It's
E-mme-r-i-c-h

HEARI NG OFFI CER KRAMER:  Okay, thank
you. Hold on a second. kay, anyone el se on the
t el ephone or in the roomwho wi shes to identify

t hensel ves? Okay.
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The purpose of today's hearing is to
take evidence as that little sound bite fromthe
noti ce that Comm ssioner Byron read suggests. On
t he proposed mtigated |vanpah 3, sone people cal
them alternatives, some people just call it
proj ect nodification

But in any event, the nodifications to
the project that were described in the applicant's
filing of February. And then were subsequently
addressed in the staff's supplement to their, or
rather they call it a final staff assessnent
addendum t hat was published on March 16th.

We're not here to talk about new
alternatives, additional alternatives the parties
m ght want to propose at this point in tinme.
We're not here to rehash aspects of the testinony
that we received at our, | believe it was five,
actual Iy, Conmi ssioner Byron, previous hearings.

We're sinply here to tal k about that
refinement to an alternative that was discussed
during the oral testinony, at |east, portion of
t he January hearings.

So, one of the things we will need to
tackl e perhaps are whet her sone of the testinony

that's been proposed by the parties is rel evant
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and admissible in that context.

I know that the environnmenta
i ntervenors have requested to speak to Susan
Sanders. And, M. Kessler, she's available for a
[imted time, is that correct?

MR KESSLER Yes, that's correct. She,
unfortunately, is al so doubl e-booked for the
Beacon hearing in southern California today. She
expected she would nore likely be available early
this afternoon, because that proceeding is
underway at 10: 00 this norning.

HEARI NG OFFI CER KRAMER:  Okay, |
understood from M. Celli, that Hearing Oficer,
that they'd be doing about an hour's worth of
housekeepi ng details before they got into biol ogy.
So --

MR. KESSLER: W can try to get word to
her if we wanted to try to work her in earlier
this nmorning, M. Kramer.

HEARI NG OFFI CER KRAMER:  Ckay. Well
et me just hear briefly fromthe parties about
what they believe would be the appropriate
approach

M. Harris had proposed that the witten

testimony that had been previously filed | ast week
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cone in by stipulation of the parties. Let ne ask
first, does any party have any objection to
receiving all that testinony by stipulation?

MR BELL: Not on behalf of staff.

MR HARRIS: M. Kraner, in our filing
| ast Thursday we rai sed a couple issues about
whet her some of the testinony is within the scope
of the proceeding. So with that caveat everything
el se though seens okay. And so do you want those
nunber s?

HEARI NG OFFI CER KRAMER: And that is a
housekeeping detail. W're going to have to put
nunbers on sone of that testinony because it was
not all nunbered.

But let me ask generally, do any of the
ot her parties object to that approach?

MS. BELENKY: [|'msorry, |I'mnot sure
conpl etely understand what you're asking. Are you
saying that we would still be able to cross-
exam ne on all of that testinony?

HEARI NG OFFI CER KRAMER:  Yes. | think
that woul d be appropriate

M5. BELENKY: And there would still be
direct testinony on all that testinony?

HEARI NG OFFI CER KRAMER: Well, if it's

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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10
necessary. | don't think we want to have you put
sonebody up here to just repeat what they've
witten.

Are you suggesting that sone of your
wi t nesses woul d be suppl ementing what they --

MS. BELENKY: [|'mjust trying to
under stand what the scope is that you're asking us
to agree with.

HEARI NG OFFI CER KRAMER: It would be --
M. Harris, did you want to add sonethi ng before
go on?

MR HARRI'S: | guess we could narrow
this substantially if you'd like. The one
exhibit, the CBD exhibit, which is 946, which is a
video, or the transcript of a video. That
particular item obviously there'd be no one here
to testify to the truth of the matter asserted.
And there's no one here to be able to be cross-
exam ned on that video.

That's the one that | think gives us the
nost pause. And in the interest of noving
everything el se along, we would waive our
objections -- to the rest of the testinony, and
all ow everything else in. So really we're down to

946, that video, if that hel ps.
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HEARI NG OFFI CER KRAMER:  Okay, | did
have a question about M. Powers' testinony, which
seened to be proposing another alternative. Did
the applicant or staff object to that at all?

MR HARRIS: W did raise that issue in
our filing of last Thursday. But, again in the
i nterests of noving the proceeding along we'd be
willing to allow that one to come in and just
brief the issues, frankly. It is outside the
scope of the hearing, but there's nothing in there
that bothers ne that | can't brief.

So it's outside the scope, but we |eave
it up to the Conmittee as to whether they want to
exclude it.

MS. BELENKY: Can | respond?

HEARI NG OFFI CER KRAMER:  Sur e.

MS. BELENKY: -- my exhibits. Thank
you. | think I'll take themin order. First of
all, the transcript was made by Ms. Anderson in

her testinmony. And it is a document that is
avai | abl e and anyone can look at it. And we
provided the transcript as well as a link to the
vi deo.

Whet her when an expert puts in a

docunent and cites it for a particular thing, then
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it is generally accepted as part of the testinony.

Now, are you saying that the producer of
the video would need to be present in order for
the video and the text of it to be considered by
t he Conmi ssi on?

HEARI NG OFFI CER KRAMER:  Actual ly it
maybe can help by referring to the portion of M.
Anderson' s testi nbny where she does refer to that
document. Because | didn't see that, Lisa,
frankly.

MB. BELENKY: "Il pull it up. M.
Ander son, are you on the phone?

M5. ANDERSON:  Yes, | am

MS. BELENKY: It's page, | think it's on
page 4 of Ms. Anderson's testinony. And she
specifically cites to a statement made in the
vi deo. The video was produced by the United
States Geol ogi cal Survey. It has been publicly
provided. The statenent was nmade by BLMwildlife
biologist. And | just don't see what the
obj ection is to.

MR HARRI'S: Well, maybe we can narrow
it further. The reference is to, | believe, page
39 of that exhibit. W would not object to the

adm ssi on of page 39 al one.
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MS. BELENKY: | actually do object to
admtting part of a document nore than | don't
under stand what exactly it is that you are -- it
is in the context of the video. The video
di scusses the desert tortoise and howit is faring
out in the desert these days. |It's about tortoise
survival, which is conpletely relevant to this
heari ng.

MR HARRIS: Well, | guess |I'd offer one
of two or nore conprom ses. Either page 39, which
is the reference cited by the witness. O accept
t he docurment as public conmment, not nove it into
evidence. So it would be in the record, but not
as an exhibit to formthe basis for a decision of
t he Conmi ssi on.

| think it is very inportant, it would
be like here it is in the entire encyclopedia, if
| have a reference to the encycl opedi a that
reference is relevant because that's reference
that's relevant to the opinion of fered.

So either public coment or page 39
woul d be fine with me.

MS. BELENKY: | believe that the entire
exhi bit should be accepted into the record.

HEARI NG OFFI CER KRAMER: Vel I, is M.
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Anderson offering this BLM biol ogi st statenent as
expert testinony fromthe biologist? O as sinply
as part of the basis for an opinion that she's
formed and is offering?

M5. ANDERSON: That would be --
including it in my testinony because it does
i nform ny expert opinion.

MR HARRI'S: And also this coment is
fromlLarry LaPre of the BLM not fromthe USGS,
itself. But M. Lapre is not here and avail able
for cross. He could have been made avail abl e.

MS. BELENKY: You didn't ask for himto
be made avail able for cross-exam nation.

MR HARRI'S: Again, | don't have a
problemw th admtting that portion of that |arger
docunent that she relied upon.

HEARI NG OFFI CER KRAMER  Ckay, and the
whol e point he's making is it would be better to
cite projects on disturbed land. And that
fragnentation is an issue.

M. Harris, | think we'll let this in,
actually we will let this in. But we'll give it
the weight that it's entitled to.

MR HARRIS: W're clear that's the

opi nion of one BLM staffer, not a BLM policy
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statement. So that's fine, thank you.

HEARI NG OFFI CER KRAMER:  Okay, so that
was your -- was that your only objection to the --

MR HARRI'S: Well, again, you know,
that's the Powers' testinony and that portion of
the attached testinony, as well, that seens to
of fer an exhibit outside of M3. Again, these are
cited in our filing | ast Thursday. W believe
it's within the Conmttee's proper exercise of its
di scretion to exclude those, but we're not going
to press the issue here. | know your tine is
val uabl e.

HEARI NG OFFI CER KRAMER:  Ms. Bel enky, do
you want to -- |'mnot sure you guys are arguing
about the powers vested in that, so did you want
to respond about its rel evance?

MS. BELENKY: Yes, | would like to
respond. You, yourself, said at the very
begi nning of this hearing a few nonents ago, the
i ssue that we reopened the hearings on was
entirely unclear whether it would consider an
alternative or sonehow a nmitigation proposal
That remmins unclear, | would say, at this tinme.

| believe that the new information and

the scope of this hearing does actually inplicate
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alternatives. And | think M. Powers' testinony
is perfectly on point.

HEARI NG OFFI CER KRAMER: | n what way?

MS. BELENKY: Because it shows that
there are not only the alternatives that we
al ready suggested in the record, but that there
continue to be new opportunities for citing these
plants in places that are far nore appropriate
than the place that it's proposed here.

Pl aces that do not have endangered
species habitat and will not fragment that
habi tat, and have other very high environnenta
i mpact .

HEARI NG OFFI CER KRAMER:  Ckay, now M.
Power s has, of course, conducted an exhaustive
anal ysis of how a power plant of this sort would
fit into that particular area in the several pages
that his testinony enconmpasses? |'mbeing a
little pejorative there because in essence al
he's done is tossed another possible alternative
on the table, in the way | view his testinony.

MS. BELENKY: Well, | think it actually
follows up very closely with his earlier testinony
whi ch shows that there are many other places that

t hese coul d be cited. | don't understand if the
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i mplication of your question is that M. Powers
needs to go out and do a full engineering nodel
for the alternative site. O if it is enough to
say there are alternative sites that have not been
fully explored, and that is what he's saying?

HEARI NG OFFI CER KRAMER: Wl |, and the
world contains an infinite nunber of alternative
sites. So, at sone point it's the Committee's and
the Conmi ssion's job to say enough; we've | ooked
at enough alternative sites, or, you know, a
reasonabl e range of alternatives, including
alternative sites and to nove on.

And | think this is the tine to do that,
nove on. And because what M. Powers offers would
not, by itself, be an adequate full analysis,
admttedly a | ess than project-specific |evel that
we woul d need to be able to use it as an
alternative in our analysis, at this point it's
really not hel pful.

And what we don't want to do is get into
anot her round of testinony to evaluate this newy
proposed alternative, or even nore alternatives
t hat m ght be proposed, you know, after today.

So we will exclude the Powers testinony,

whi ch woul d be exhi bit 947.
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MS. BELENKY: | would like the record to
show that | would continue to object to that, and
preserve my objection.
HEARI NG OFFI CER KRAMER:  Okay. The
record will show that.

kay, then as far as the other exhibits

go, -- I'mtrying to find my master exhibit |ist
so |l can -- | think that's on ny desk, so what
we'll do is -- oh, here it is.

So, Ms. Bel enky, you have hel pfully
nunbered your exhibits from941 to 947, correct.
That's what | have.

MS. BELENKY: That's right.

HEARI NG OFFI CER KRAMER:  Ckay. And so
is there any objection to receiving into evidence
exhibits 941 through 946 at this point? Seeing
none, those will be accepted. 947 will not be
accepted into evidence for the reasons we have
speci fi ed.

kay, Western Watersheds Project. M.
Connor, you've had the one docunent, correct?

DR CONNOR That's correct.

HEARI NG OFFI CER KRAMER:  Ckay.

DR. CONNOR: Could | ask a question?

HEARI NG OFFI CER KRAMER: Go ahead.
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DR. CONNOR: Is it possible for us to
actually get an updated exhibit list?

HEARI NG OFFI CER KRAMER:  Yes, there will
be one produced in the next few days after this.

DR. CONNOR: The brief is due on
Wednesday. | just want to make sure that | don't
assign the wong exhibit.

HEARI NG OFFI CER KRAMER  Ckay, 1'IlIl try
to send it out today.

DR. CONNOR:  Ckay.

HEARI NG OFFI CER KRAMER:  Dependi ng on
when we finish. W're still westling with typos
and stuff, but the nunmbers should be solid.

And just as a highlight for everyone,
one of the things we will be discussing, one of
the issues, after we conclude with the receipt of
evidence, is the briefing schedule and the notion
that was nade to extend that.

So, M. Connor, if | have it correct
your next exhibit number would be 519; that would
foll ow your map excerpts that you submtted at the
close of the, or followi ng the close of the
January hearings. Does that sound correct to you?

DR. CONNOR: Correct. | wasn't clear. |

t hought that in fact that some of the testinony

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20
was added in at the end. And | wasn't sure
actual ly what the exhibit nunber should be.

HEARI NG OFFI CER KRAMER  Ckay, wel |,
your opening testinony that was originally un-
nunbered, and your rebuttal testinmony, those were,
your rebuttal was 516; your opening testinony was
517.

DR. CONNOR: Ckay, then this would be
t he next one.

HEARI NG OFFI CER KRAMER:  And then you
had 518 was already in; that was resubmtted.

That was a series of maps showi ng the contours of
the tortoise protection areas.

DR CONNOR  That's correct.

HEARI NG OFFI CER KRAMER:  Ckay, so this,
your testinmony that you filed | ast week then will
be, as a single docunent, will be exhibit 519.

DR. CONNOR:  Ckay.

HEARI NG OFFI CER KRAMER. Do we have any
objection to the acceptance of exhibit 519 into
evi dence? Seei ng none, hearing none on the
t el ephone, that's accepted.

M. Harris, the applicant's mtigated --
what's the termwe're using?

MR HARRIS: W called it biological
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nmtigation proposal

HEARI NG OFFI CER KRAMER: Right. That,
according to my scorecard, would be exhibit 88.
Does that sound correct?

MR. HARRI'S: Yes, | think you identified
it as such in the order, as well.

HEARI NG OFFI CER KRAMER: That's correct,
yes. | was ahead of nyself. Okay. And that is
your only exhibit at this point, is that correct?

MR. HARRIS: Actually there's a map that
was filed on Thursday, as well.

HEARI NG OFFI CER KRAMER: That's right.

MR. HARRI' S: A one-page map. W don't
need to include the statement that acconpanies
that, so it woul d be number 89.

HEARI NG OFFI CER KRAMER: It woul d j ust
be the map, itself?

MR. HARRI'S: Just the map, itself.

HEARI NG OFFI CER KRAMER: Does any party
have any objection to the entry of exhibits 88 or
89 accepted into the evidence at this point in
time?

MR BELL: None on behal f of staff.

M5. BELENKY: |'mnot sure |'ve seen 89.

HEARI NG OFFI CER KRAMER: It's a col or
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map, |I'mholding it up here. And it was attached
to aletter fromM. Harris dated March 18th.

M5. SMTH: M. Kraner. This is Goria
Smith fromthe Sierra Cub

HEARI NG OFFI CER KRAMER:  Go ahead.

M5. SMTH | think that discussing this
map may be premature since we haven't discussed
whet her or not the Sierra C ub suppl enent al
testimony will be allowed. W would nove that in
as exhibit 612.

| think that the idea of this map was --
if the Sierra Cub's supplenental testinony is
excluded then the map is not necessary. But if
the Sierra Club's testinony was allowed, then this
map was offered in retaliation.

(Laughter.)

HEARI NG OFFI CER KRAMER: So that's a
very -- that's what we call in-your-face rebuttal,
as retaliation or --

M5. SM TH: Yeah.

HEARI NG OFFI CER KRAMER:  Okay. Well,
then, okay, let's nove to the prerequisite then
Is there any objection to accepting the Sierra
Club's prefiled testinony? That's a single

docunent, correct.
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M5. SM TH: Yes.

MR HARRIS: 1Is that conditioned upon
t he acceptance of our -- actually these were
rebuttal

HEARI NG OFFI CER KRAMER: It's a nore
traditional word.

MR HARRIS: Wth that |inking the two,
we have no objection.

HEARI NG OFFI CER KRAMER: Ckay, SO
anybody - -

M5. SMTH. | don't that -- it's
premature to link the two. One has nothing to do
with the other. The Sierra Club in good faith
proffered intervenor's suppl enmental testinony.
I'd like to have a stand-al one ruling on that.
It's not connected in any way to sonething that
the applicant would |ike to presune.

HEARI NG OFFI CER KRAMER:  (Ckay. So that
woul d be exhibit 612; and did anyone object to its
acceptance into evidence?

MR, HARRIS: Again, | only object if
she's going to object to 89 comng in, the
rebuttal testinony to that.

HEARI NG OFFI CER KRAMER. Do we have to

link these two to --
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MR HARRIS: | think Ms. Smith already
called themvery nuch linked, and | think that --

HEARI NG OFFI CER KRAMER:  Ckay.

MR HARRIS: -- one is necessary without
the other. So, basically, M. Cashen's testinony,
we can exclude 89, as well.

HEARI NG OFFI CER KRAMER:  Ckay, well, et
me try it -- let's try to link it then and get an
answer. Does anybody object to the entry of
exhibits 88, 89 and 612 as together? M. Smth,
you're okay with that?

M5. SMTH: |'d like the record to
reflect -- no, | will not object to the
applicant's maps. But | do not want them
inextricably linked, or linked in any way in the
record or anyone's m nd.

Again, the Sierra Club offered its
suppl enental testinony. It has nothing to do.
It's not linked in any way to whatever it is the
appl i cant has crafted.

No one else's exhibits or naps are
linked to one another. W don't want our naps and
our testinmony linked in any way with the
applicant's.

HEARI NG OFFI CER KRAMER  Ckay, well,
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so --

MS. SMTH  Fair request.

HEARI NG OFFI CER KRAMER:  Ckay. | think
we understand that the applicant exhibit is the
applicant's characterization of what you' ve said.
And they are allowed to characterize the testinony
of others. It's up to the Conmttee to decide if
the characterizations are correct.

So, with that understanding that they're
linked only in the sense that they're purporting
to tal k about the same issue, is there any
objection to the entry of 88, 89 and 6127

And, Ms. Smith, you can be clear again
in your brief, you know, to make whatever points
you need to do to separate the two.

MS. SMTH. | have no objection

HEARI NG OFFI CER KRAMER:  Ckay, then
those will be accepted into evidence.

Basi n and Range Watch.

MS. CUNNI NGHAM  Laura Cunni ngham here.
I"d like to request, we received a new docunent on
March 19th that we would like to request as an
exhibit. And -- we just received this in the mai
and we can enmail it right now [It's a CH2MH LL

contractor biological report on tortoise surveys
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for the Next Light Silver State project across
| vanpah Val |l ey.

HEARI NG OFFI CER KRAMER: (Ckay, this is
Laura Cunni ngham right?

MS. CUNNI NGHAM  Yes.

HEARI NG OFFI CER KRAMER: Ckay. Now
you've not shared this with any other party |
presume?

MS. CUNNI NGHAM  How do you nean that?

HEARI NG OFFI CER KRAMER: Wl |, you
haven't sent it out to anybody as a proposed
exhi bit, correct?

MS. CUNNI NGHAM  No.

HEARI NG OFFI CER KRAMER: And how is it
relevant to the mtigated Ivanpah 3 filing of the
applicant and the discussion of the inpacts of the
reduced footprint project?

M5. CUNNINGHAM It relates to the
cunul ative inpacts of the reduced footprint for
t he Ivanpah project in relation to another |arge
sol ar project nearby for cunulative inpacts to
specifically tortoises and tortoise habitat.

HEARI NG OFFI CER KRAMER: Wl |, | think
it's unfortunate, but given that we don't even

have it in front of us right now, and we are
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trying to finish the hearing today, | think it's
too late to try to subnit that.

There is a rather extensive, you know,
parties, |'msure, will argue about the quality of
t he anal ysis of cumul ative inpacts. But that has
been di scussed rather extensively to this point.

So, without seeing this study it may be
it is sinply, | hate to use the word, but
cunul ative. And otherwi se just nmore infornmation
of the sane sort that has already been presented.

But because you just received it and we're
not able -- we will need to exclude it.

But you did file one document by way of
testinmony | ast week, correct?

M5. CUNNI NGHAM  That's correct.

HEARI NG OFFI CER KRAMER: Ckay, and what
| wanted to do was deal with that document, just
as a matter of form to make sure that that is
determ ned to be a part of the record or not.

So, -- need to find your exhibits.

There we are, 800 series. You previously just had
t he one exhibit, 800, your photographic database.
So this, your new filing, would be exhibit 801.

Do | have any objection fromthe parties to its

acceptance into evidence?
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Hearing none, that's accepted.

Ckay, we've dealt with the Center for
Bi ol ogi cal Diversity. California Native Plant
Soci ety.

M. Suba, am | correct, you have one
docunent ?

MR, SUBA: That's correct.

HEARI NG OFFI CER KRAMER  Ckay, and
that's the testinony of the Native Plant Society
dated March 16, 2010.

VR SUBA: Yes.

HEARI NG OFFI CER KRAMER:  That woul d be
exhibit --

MR SUBA: It's 1014.

HEARI NG OFFI CER KRAMER:  Actual |y 1015,
I think, because 1014 was your opening testinony
that wasn't nunmbered the |ast tine.

MR, SUBA: Okay.

HEARI NG OFFI CER KRAMER:  So, any
objection to receiving exhibit 10157

Hearing none and seeing none, that wll
be received into evidence,

Def enders of Wldlife. Do | have it
correctly that you did not submt any additiona

docunent s?
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MR. BASCFIN:. That's correct, we did not
submt testinony pursuant to this hearing.

HEARI NG OFFI CER KRAMER:  Thank you.
Ckay, the Sierra Cub, we took care of you

| think that -- oh, staff. The wi nner
of the page count, | believe.

MR, BELL: We like to be a part of the
process.

HEARI NG OFFI CER KRAMER: No, |'msorry,
somebody el se, okay. For an individual docunent
perhaps. The final staff assessnment addendum
dated March 16th. That woul d be exhibit numnber
315. Do we have any objection to receiving it
into evidence?

Heari ng none, okay.

We' Il ask again at the end just to make
sure we didn't mss sonething. But | believe that
covers all the docunents. And I think I cut
nysel f off there just a m nute ago.

Hearing none then the staff assessnent,
exhibit 315, is accepted into evidence.

So we will go forward then with the
recei pt of testimony, although | think it's
| argely, fromwhat the parties have filed, wll be

per haps excl usive by way of cross-examn nation.
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M. Kessler, you think Ms. Sanders is
occupied in the other -- is she avail abl e?

MR. KESSLER: | haven't been able to get
-- | did send her a nessage, M. Kraner. |
haven't heard back yet. So ny understandi ng was
she was going to turn her phone off and try to
engage i n Beacon and get back to us when she had a
wi ndow of opportunity. | have not heard back yet.

HEARI NG OFFI CER KRAMER:  Okay, wel |,
keep trying to contact her

MR KESSLER  Yes, sir, will do.

HEARI NG OFFI CER KRAMER  Ckay. M.
Harris, | gather that you would prefer to foll ow
the others in your cross-exam nation, woul d that
be correct?

MR HARRI'S: Yeah, it would be correct.
We don't mind going first, if you'd like us to go
first with our direct. But given that the
i ntervenors are now the joint intervenors, | think
it's only fair to prevent unfair cross that we be
allowed to go last for cross-exam nation of the
parties who are not the applicants.

MS. BELENKY: hjection. | object to
bei ng characterized as the group intervenors. W

are still independent separate intervenors. W
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are not acting as a group just because we filed
certain notions as a group

MR HARRIS: | would agree with that
characterizati on and neant no offense by it. |
really just meant you filed together so, thank
you. Sorry.

HEARI NG OFFI CER KRAMER:  Okay, but as
far as the order of presentation, did you have
sone direct testinony you still wish to offer in
light of the stipulations?

MR HARRI'S: W think we have about ten
mnutes. It would be beneficial just to kind of
set the context -- panel available for cross-
exam nation. So, yes, we think it would be
hel pf ul .

HEARI NG OFFI CER KRAMER: Okay. And |
think that would be hel pful especially to set the
context to go forward. So, go ahead at this
poi nt .

MR HARRIS: Ckay. |'d ask the pane
nmenbers to cone up. We'll have to kind of squeeze
extra chairs around the mcrophones to share
m crophones. Have those fol ks come forward
pl ease.

(Pause.)
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MR HARRI'S: So all the nenbers of the
panel were previously sworn and they were
identified in our filing last Thursday, so.

M. dson was offered as rebuttal to

M. Powers, so he will not be on the panel. He is

in the room but his role was to offer rebuttal
testi nmony.
VWher eupon,
GEOFFREY SPAULDI NG, MARK COCHRAN, TODD STEWART
STEVE HI LL, STEVE DE YOUNG JOHN CARRI ER

VENDY HAYDON and THOMAS PRI ESTLEY

were recall ed as witnesses herein, and having been

previously duly sworn, were exam ned and testified

further as follows:
DI RECT EXAM NATI ON
BY MR HARRI S:
Q So I'd like the rest of the nenbers of
t he panel to introduce yourselves and spell your
nane for the court reporter, please.
DR. SPAULDI NG Dr. GCeof Spaul ding.
That's Ge-o-f S p-a-u-1-d-i-n-g, CH2VHILL,
consultants to the applicant.
MR. COCHRAN: Hi, Mark Cochran,
Ma-r-k G o-c-h-r-a-n, CH2MH LL, consultants to

applicant.
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MR STEWART: Todd Stewart with
Bri ght Sour ce Ener gy.

MR HLL: And Steve Hill, Hi-lI-1, with
Si erra Research, consultant.

MR. De YOUNG Steve De Young with
Bri ght Source Energy. D-e Y-o0-u-n-g.

MR CARRIER  John Carrier with
CH2MHI LL. C-a-r-r-i-e-r.

MR HARRIS: Ckay, M. De Young, I'm
going to ask a series -- I'msorry -- okay, Wendy,
pl ease --

MS. HAYDON:. Wendy Haydon, We-n-d-y
Ha-y-d-o-n. |I'mwth CH2VH LL, consultant to the
applicant.

HEARI NG OFFI CER KRAMER:  Before you go,
on the tel ephone can one person just confirmto us
that you're still hearing us just fine?

DR. PRI ESTLEY: This is Tom Priestley; |
can hear you.

HEARI NG OFFI CER KRAMER:  Okay, thank
you. You've been very quiet and | was worri ed.

MR HARRIS: M. Priestley, in addition
to providing that valuable service, is also a
nmenber of the panel, part of our visual team

DR. PRI ESTLEY: Yeah, so | am-- ny nane
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is Thomas Priestley, that's P-r-i-e-s-t-1l-e-y.
And I'mw th CH2ZMHI LL, consultant to the
applicant.

MR HARRI'S: And that's Doctor
Priestley; sorry, Tom

Ckay, so I'll ask a series of questions,
on behalf of the panel. I1'll ask M. De Young to
answer, again, on behalf of the entire panel

So what subject matter testinony are you
here to sponsor today?

MR. DE YOUNG The biological mtigation
pr oposal

MR. HARRI'S: And were the docunents that
you sponsored as part of your testinony previously
identified?

MR. DE YOUNG Yes, they were.

MR HARRI'S: And those are 88 and 89
which were noved in just alittle bit ago. Any
changes or corrections to the testinony?

MR. DE YOUNG  No.

MR HARRI'S: And were the docunents
prepared either by you or at your direction?

MR. DE YOUNG  Yes.

MR HARRIS: Are the facts stated

therein true to the best of your know edge?
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MR, DE YOUNG Yes.

MR. HARRI'S: And are the opinions stated
t herein your own?

MR. DE YOUNG Yes.

MR. HARRI'S: And do you adopt this as
your testinmony for the proceedi ng?

MR. DE YOUNG Yes, we do

MR. HARRI'S: Can you begin by
sunmari zing the mtigated |vanpah 3 options
testimony, please?

MR. DE YOUNG Yes. During the Energy
Conmi ssion evidentiary hearings on the project the
Conmi ssion Staff and intervenors focused heavily
on the inpacts associated with Ivanpah 3, the
nort hernnost project of the three |vanpah
proj ects.

For exanple, Conm ssion Staff and
i ntervenors stated that |vanpah 3 contains nore
pl ant speci es and epheneral washes than the
I vanpah 1 and 2 sites.

"Il note that the | ayout of the project
with Ivanpah 3 is being shown on the screen as
figure 2.2-1. Fromour --

HEARI NG OFFI CER KRAMER:  And t hat

figure's fromyour new exhibit?
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MR DE YONG |It's fromour M3
proposal, correct.

HEARI NG OFFI CER KRAMER:  Ckay, exhibit
88.

MR. DE YOUNG  Exhibit 88.

MR HARRI'S: Just for clarification al
the tables that M. De Young is going to refer to
in the direct testinmony are all from exhibit 88,
and will use those reference nunber -- the
ref erence.

Go ahead, Steve.

MR DE YOUNG Simlar to plants, the M
3 area also contains 15 percent of the desert
tortoise that were |ocated within the power plant
site during our 2007 and 2008 surveys. That was
three of the 20 live tortoises that were found on
the site. And two nore tortoise that were just
| ocated south of the -- actually very close to the
boundary, the southern boundary, of our proposed
| vanpah 3, M 3.

MR HARRI'S: So what are some of the
benefits associated with your mtigated-3
proposal ?

MR. DE YOUNG Anpng the nore inportant

benefits this proposal renoves approximtely 433
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acres fromthe northern portion of Ivanpah 3, and
al so reduces the nunmber of heliostats used in the
proj ect by about 40, 000.

And to pull that into perspective, 433
acres represents about 24 percent of the
originally proposed Ivanpah 3. And reduces the
overall footprint of all three projects by
approxi mately 12 percent.

MR. HARRI'S: And again, for the benefit
of the audience, can you use the |aser pointer and
point to the area of the 433 acres that have been
renoved fromthe northern portion? And, Ceof, you

may want to duck or not | ook directly into the

l'ight.

(Laughter.)

MR. DE YOUNG Yeah, actually, Geof, can
you nove a little. There you go. | don't want to
zap you.

Renoves approxi mately 109 acres fromthe
construction |logistics area. Construction
logistics is this area here. |'msorry --

MR HARRIS: -- the 433 acres, the
northern portion, as well.

MR. DE YOUNG  Absolutely; 433 acres are

up in this area. The construction |ogistics area,
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as | said, we renove 109 acres fromthe origina
377 acres proposed in the construction |ogistics
area. These avoided areas in the construction
logistics area will be used for plant rel ocation,
nursery for salvaged cacti and rare plants.

Further M3 avoids and mnim zes
potential inpacts to significant nunber of |arge
epheneral washes that are, again, located up in
this area of |vanpah 3, hel ping the project neet
our | owinpact design, or LID, objectives by
allowing stormnvater to freely flow through the
project site.

MR HARRIS: And it puts a lot of the
i ssue of plants in the M3 configuration -- can we
have figure 3-2.

MR. DE YOUNG Maybe you can bl ow t hat
up just alittle bit? As shown on this figure,
our M3 proposal would further avoid mninzed
potential inpacts to plant species by conpletely
avoi di ng the nost densely popul ated rare plant
conmunities in the northernnmost portion of |vanpah
3. And this allows for set-aside of a |large
conti guous area of l|and containing plants.

And based on testinony that was

previously provided by Commission Staff, this was
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preferable to the hal o where we had proposed
smal l er areas within the heliostat fields to be
fenced of f and avoi ded.

MR HARRIS: By way of clarification,
the portion of M3 you're show ng, the 433 acres,
has a whole |lot of different synbols and figures.
Can you -- | know you can't see the | egend on
this, but can you briefly describe what those
synbol s stand for?

MR. DE YOUNG They stand for various
rare plants that were found on the site, including
desert pin cushion, desert mallow. One of ny
bi ol ogi sts is going to have to junp in here and
help nme with the rest of these.

MR. HARRI S: Ckay, all those areas are
avoi ded, the shaded area?

MR, DE YOUNG Al of the area within
our M 3 proposal are conmpletely avoided. There
will be no construction other than the gas |ine
t hat goes through the area, there will be no
construction in this area.

MR HARRI'S: Ckay. Let's put up figure
3.1 --

HEARI NG OFFI CER KRAMER: Before you

| eave that one, what's the route of the gas line
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goi ng to be roughly?

MR. DE YOUNG The gas line originally
down this way. | believe the gas line nowwll go
through fromthis corner of Ivanpah 3 up to the
i nterconnect right at that point.

W' ve done an eval uation of the pipeline
corridor, 75-foot pipeline corridor. W had
previously conmitted to a hundred percent
avoi dance of, during construction, of the gas
pipeline. And with this configuration we'll stil
mai ntain a hundred percent avoi dance of all plants
in that area.

HEARI NG OFFI CER KRAMER:  And how woul d
you do that, by just land filling or --

MR. DE YOUNG The, 1'Il call themthe
| ucky charns, the lucky charnms that show the
different type of plants in here are obviously
much | arger than the plants as they exist today.
So there is an easy way to do a 75-foot
construction corridor and avoid the rare plants.

HEARI NG OFFI CER KRAMER:  Ckay, thanks.

PRESI DI NG MEMBER BYRON:  And if | may
ask a quick question, as well. |Is the relative
density of rare plants, as indicated on figure 3-

2, representative for the area that is no | onger
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in the proposed project and the area that's stil
desi gnated as part of the project?

In other words, you're show ng the
density of rare plants in that nmtigated area.

MR. DE YOUNG Yes, this is
representative of the plants that were found
during surveys conducted over two years. Perhaps,
John, if you can back out a bit?

PRESI DI NG MEMBER BYRON:  And all the
results fromthe survey are al so shown in the area
| abel ed Ivanpah 3, as well?

MR. DE YOUNG Correct, as well as
Ivanpah 1 and 2 in the construction |ogistics
area.

PRESI DI NG MEMBER BYRON: Thank you.

MR HARRI'S: Ckay, just give a quick
explanation, if you would, on the corridor, the
gas line corridor. You see there's an area with a
ot of -- John, can you go back up to the north.

Can you explain why that map appears to
show only plants within that area, in that one
little contiguous area there?

MR. DE YOUNG This area up here?

MR. HARRI'S:  Yes.

MR. DE YOUNG That area was previously
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identified. 1t's a 1000-foot corridor previously
identified as the pipeline route. Wat we
proposed is somewhere within that 1000-f oot
corridor, and it's a bit hard to see, but it's
there. There's a green line --

MR HARRI'S: Let nme ask the question
are there no plants shown -- there's no plants
shown, | guess, to the west, to east of that
corridor. Back out a little bit again, John, if
you can.

Is that because there's no plants there
or is it because --

MR. DE YOUNG No, no, --

MR HARRIS: -- the surveys were only
done on the gas line corridor?

MR, DE YOUNG ~-- certainly not. The
surveys were only done within that corridor. You
woul d expect to see, | suspect, the sanme types of
pl ants, and perhaps the sane density to the east
and west of that corridor.

MR HARRI'S: And so the Conmittee
shoul dn't | ook at that and decide that there
weren't plants on either side of the corridor
The corridor just represents the infornation we

have, is that correct?
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MR. DE YOUNG That's correct.

ASSCCI ATE MEMBER BOYD: That's a 1000-
foot corridor?

MR. DE YOUNG Correct.

ASSCCI ATE MEMBER BOYD: That's the 75-
foot-w de needed for the gas corridor?

MR. DE YOUNG That's correct. W did
1000 feet to give us the ability to nove within
that corridor to avoid plants, as necessary.

MR HARRIS: |If the Cormttee has no
nore questions on this slide we'll go ahead and
nove on to, | guess it's 3-1, John. Talk alittle
bit about desert tortoise. What about the desert
tortoise issues?

MR. DE YOUNG This figure shows the
| ocati on of desert tortoise that were discovered
during the various desert tortoise surveys, that
symnbol .

Qur proposed M3 project reduces the
i mpacts to desert tortoise, reducing the tota
tortoise relocation by approximately 15 percent.
And provides an additional area for rel ocation
that's within the home range of the tortoise.

It was high density of rare plants and

that the intervenors believe have conparatively
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better habitat value. As noted previously, three
of the 25 tortoises observed within the project
boundary and two nore just outside the boundary
were located in this M3 proposed set-aside area.
So five of the 20 tortoise located during the
surveys were in this area

MS. BELENKY: Excuse ne. | just wanted
to clarify. Are you testifying as to what the
i ntervenors' testinobny was?

MR. DE YOUNG |'mgiving ny opinion as
to what | heard during the nany days of hearings
regarding site 3 and the value of site 3.

MS. BELENKY: |'mgoing to object to
that. W can discuss it when we do cross-
exam nation. Thank you.

HEARI NG OFFI CER KRAMER: Are you aski ng
that that portion of his testinobny be struck
t hen?

MS. BELENKY: Yes, | would ask that the
portion of his testinmny where he's characteri zing
soneone else's testinony be struck. | wasn't
actually sure | heard himcorrectly.

HEARI NG OFFI CER KRAMER:  Okay, well, |
understood that as just sinply to be a reference

to what he thought you were saying. W do not put
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much wei ght, if any, in other w tnesses
characterizations of the testinony of others. So,
it can safely stay in the record with that caveat.

MR HARRI'S: Ckay. Let's nobve on, John
Could you put up figure 2-2 and | want to nove on
to the issue of visual resources and the
significant reduction in the nunber of towers
associated with M 3.

So can you give us -- tell us about the
vi sual resources issue associated with M 3?

MR. DE YOUNG The proposed project
further avoids and m nim zes the potential visua
resources imnpacts associated with glare and
reflectivity by reducing the nunber of towers in
| vanpah 3 from our previously proposed five
towers, now down to one tower in Ivanpah 3. And
for the entire project we're down to three towers
total. So originally seven, now down to three
t owers.

In addition, the proposed M 3 increases
the di stance between the site and the nountain
range to the north, increasing potential foraging
area and mgration corridor for various species.

MR HARRI'S: Let's talk about the

realignnent of Ivanpah 2 and 3. So can we have
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figure 1, again, John, if we can.

This is the Ivanpah site plan. And
there has been a realignnent of the boundaries
between 2 and 3. Can you explain the reasons for
that realignment of the boundary between 2 and 3?

MR. DE YOUNG \What you're referring to
is this realignnent here. The northern heliostat,
in other words those that are south-facing
mrrors, are highly valued collectors, given their
ability to track the sun throughout the day.

Hel i ostats that were formerly in the
sout hern portion of lvanpah 3, with this
realignment are now directed to the power tower in
| vanpah 2.

MR. HARRIS: So essentially you' ve taken
the mrrors that were fornmerly part of --

MR. DE YOUNG Yeah, the mirrors that
were fornerly part of 3, the old boundary was in
this area, that would have been directed to power
towers in lvanpah 3, are now directed to the power
tower in Ivanpah 2.

MR, HARRI'S: And that, again, is because
that, in fact, gives you a northern heliostat and
nmakes a south-facing heliostat, which is a better

coll ector?
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MR DE YOG It's a nuch nore
efficient collector. Also in the previous |ayout
we had a power tower down in that quadrant, so it
nade nore sense to point those mrrors to that
power tower, one of the five. Since we're now
down to one tower, it's nore efficient to use
those mrrors for lIvanpah 2 than |vanpah 3.

MR HARRI'S: Let's talk about the
overal |l capacity of the project. So what is the
capacity of the project nowwith the M3 proposal ?

MR DE YOG |In ternms of overal
capacity we can nake up sone of the |ost capacity
by adjusting the size of the steamturbines. And
that's actually not putting in a |larger shell
We're going with the same shell size for the
turbines. But the internal conponents provide a
nore efficient turbine.

The total capacity of the three |Ivanpah
projects would be reduced on a nom nal basis from
400 to 370 negawatts. And on a gross basis from
440 to 392 nmegawatts.

MR HARRI'S: So overall, why did the
appl i cant advance the mtigated-3 proposal ?

MR. DE YOUNG W were |ooking for

opportunities to reduce inpacts even further. The
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mtigated |Ivanpah 3 has the distinct advantage of
being | ocated within an area that was previously
surveyed, evaluated and scrutinized by all parties
for this proceeding, including applicant, staff,
our bi ol ogist, intervenor biologists,
hydr ol ogi sts, geol ogi sts, et cetera.

The only substantive issues that are
af fected by the proposed |vanpah 3 configuration,
we believe, are biological resources and vi sua
resources with the reduction in potentia
environnental inpacts in these areas being
deci dedl y possi bl e.

MR. HARRIS: Ckay, | think that's all we
have. |1'd like to nake the panel available for
cross-exam nation unless the Comrmittee has any
questions first.

HEARI NG OFFI CER KRAMER:  The vi sua
representation that you showed, what was the
source of that, again?

MR. DE YOUNG \What is the source of
this?

HEARI NG OFFI CER KRAMER:  Yeah.

MR. HARRIS: | can answer that. Are you
asking for the table nunber or --

HEARI NG OFFI CER KRAMER: Yeah, because

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49
it -- I"'mlooking at ny copy of your mtigated-3
proposal and it's not there as far as | can tell

MR. HARRIS: Figure 2-2, artist's
rendering of the biological mtigation proposal

HEARI NG OFFI CER KRAMER  Ch.

MR HARRIS: And the figures are all at
the end of the section. So, again, it's section
2.

HEARI NG OFFI CER KRAMER: | was | ooki ng
at a different section, okay.

MR HARRI'S: Yeah, no, in fact, the
figures are at the end of each section.

HEARI NG OFFI CER KRAMER My problemis
sol ved, thank you.

MR. HARRI'S: The panel's available for
Cross.

HEARI NG OFFI CER KRAMER:  Ckay.
understand that Ms. Sanders may be with us now?

MR, KESSLER:  Yes.

HEARI NG OFFI CER KRAMER: Di d she cal
in?

MR KESSLER  Yes, she could be
avail abl e shortly if that would help

HEARI NG OFFI CER KRAMER:  Ckay,

Ms. Sanders, are you on the tel ephone?
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MR. KESSLER: My understanding is that
she was on the phone and she is back in the Beacon
heari ng agai n because she was uncertain as to how
I ong the applicant might continue. But | can try
to text her and get her back if you would like.

HEARI NG OFFI CER KRAMER:  Ckay, yeah, get
her queued up because | think when she's avail abl e
-- and let me ask that, let nme suggest that it
m ght be useful to have the staff present their --
were you going to present any sort of summary of
your analysis, M. Bell?

MR BELL: M. Kraner, the staff has
already filed its testinony. And along with that
testinmony, containing the final staff assessnent
addendum is a sunmmary of that testinony. Staff
doesn't feel that it would serve any purpose to
restate our testinony and restate the summary yet
agai n.

HEARI NG OFFI CER KRAMER: (Ckay, so then
you'll just be available for cross-exam nation?

MR BELL: That's correct

HEARI NG OFFI CER KRAMER: (Ckay, so then
why don't we -- hopefully Ms. Sanders will get
back soon. Let me ask the parties, including M.

Smith, | know you were interested in speaking with
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her, 1 believe. Do you have an estimate as to how

| ong your cross-exam nation of M. Sanders ni ght

be?

M5. SMTH. -- the Sierra C ub?

HEARI NG OFFI CER KRAMER:  Yes.

M5. SMTH: No, | don't. And |'m not
even certain that 1'll have questions. | want to
hear -- | was keeping that open.

HEARI NG OFFI CER KRAMER:  Ckay.

M5. SMTH: So we'll see if she has
anyt hing opening to say, we'll see howthis
evol ves.

HEARI NG OFFI CER KRAMER:  Sounds |i ke she
won't because she's sinply another staff w tness.
So, okay, when she does come back on we'll try to
find out what her tine constraints are.

I'ma little hesitant to put her off
until after 1:00 because, depending on how t hings
go here, we nay be wapping up by then. 1 don't
want everyone to have to wait around for that, if
it's possible.

So, --

MR BELL: M. Kranmer, | will have a few
gquestions for Ms. Sanders. | don't anticipate ny

gquestions will last |onger than about 10, 15
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m nut es.

HEARI NG OFFI CER KRAMER:  And woul d you
be willing to ask those when she's avail abl e, even
if it's out of order?

MR, BELL: Sure.

HEARI NG OFFI CER KRAMER:  Okay, thank
you.

Al right, for nowthen let's present
the applicant's panel for cross-exan nation by the
parties. Staff, did you have any questions?

MR, BELL: Yes, | have a couple
questions for M. De Young, but I'd Iike that nap
that was up earlier put back up again.

HEARI NG OFFI CER KRAMER: VWi ch one, the
one showing all the plants?

MR, BELL: Wth the lucky charns, yes.

HEARI NG OFFI CER KRAMER:  Ckay.

MR, BELL: | just wanted to be clear;
this isn't an itemof evidence, this is just --

HEARI NG OFFI CER KRAMER: Can you turn
down the lights, John

MR, KESSLER: Was this just for
denonstrative purposes?

HEARI NG OFFI CER KRAMER: This is a part

of their filing.
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MR KESSLER  Okay.

MR DE YOUNG This is evidence, has
been previously subnmitted. What's different on
this figure is the demarcation of |vanpah 3.

MR, KESSLER: Correct, correct.

MR HARRIS: But this is within our --
what's the figure number, John?

MR. CARRIER It says right here, figure
3-2.

MR. HARRI'S: Figure 3-2, rare plant
di rect inpact avoi dance areas.

MR, BELL: No, I've seen the map before,
but the reason why | was asking that is during
direct exam nation of M. De Young sonebody was
using -- well, there was both a | aser pointer and
there was also --

HEARI NG OFFI CER KRAMER: | think you're
going to have to be up at the mc, Kevin.

MR, BELL: Okay, that's why |I'm speaking
loud. |Is this acceptable, or should I --

HEARI NG OFFI CER KRAMER:  Can you hear
hi m on the tel ephone?

DR. PRI ESTLEY: No.

MR, BELL: Okay.

(Pause.)
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MR BELL: 1'Il try not to point it in
anybody' s eyes.

CROSS- EXAM NATI ON
BY MR BELL:

Q The reason why | was asking was that |'m
famliar with this figure, M. De Young. But
there was both a | aser pointer being used and al so
a hand. I'mgoing to try to describe this with a
little nore specificity for you.

Ri ght now |I'm pointing the |aser pointer
at a point inthe -- in the area that describes
the northern rare plant mtigation area. It's a
grey area to the north of mitigated Ivanpah 3, is
that correct? |I'mnowcircling that with the
| aser, correct?

MR. DE YOUNG Yes.

MR, BELL: You had tal ked about a gas
line that starts at a point to the northern end of
this area. And the |aser pointer, is it not
correct, that you had it going diagonally across
mtigated-3 to a point at the northeast corner --
I"'msorry, the southeast corner of the mitigated
area, is that correct?

MR. DE YOUNG That is the alignnment

that we're | ooking at, correct.
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MR, BELL: Okay. And currently there's
no figure that shows the route of that gas line
goi ng through the mtigated area, is that correct?

MR. DE YOUNG That is correct.

MR. BELL: The previous gas line it
appears in a green line that borders the northern
portion of this mtigated area that's descending
south to that point of junction where it then
turns west. |Is that the route that the gas |line
originally took?

MR. DE YOUNG That is correct.

MR, BELL: Wth the applicant's current
proposal to elimnate this area from
consi deration, why did you feel it necessary to
nove the gas line so that it now bisects a portion
of that mitigated area?

MR, DE YOUNG It was sinply an option
that we were looking at. And if | didn't
characterize it as an option, the current proposa
is to put the gas pipeline along the origina
al i gnnment .

One of the options that we evaluated to
have | ess construction inpact, the proposed route
as we have it, is longer than the diagonal route

woul d be. Sinply less construction inpact, |ess
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di sturbance, that's essentially why.

MR BELL: 1Is it true, though, that if
you bi sect that area, that's been identified as
the northern rare plant mitigation area, that
you're not avoiding the rare plants in that area?
You're actually going right through the m ddl e of
it?

MR. DE YOUNG No, we'll be avoiding any
rare plant that's located within the M3 area
but --

MR BELL: Wuldn't it be nore effective
to go around that area as you originally proposed?

MR. DE YOUNG | think what you have to
consider here is that those rare plants don't
exist only in the area that we've identified. So
that certainly along the original alignment there
woul d be rare plants there. That's a given.

MR, BELL: Okay, thank you. No further
guesti ons.

MR. KESSLER: Hearing O ficer Kraner, |
just want to let you know that it appears Susan
Sanders is back with us now

HEARI NG OFFI CER KRAMER: Ms. Sanders,
are you on the tel ephone? M. Kessler says you

are.
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(Laughter.)

MR KESSLER  She indicated she was
calling in.

MS. BELENKY: And we also will have some
guestions for her.

HEARI NG OFFI CER KRAMER: Okay. Susan
Sanders, can you hear us?

MS. SANDERS:  Yes.

HEARI NG OFFI CER KRAMER:  Ch, good.
kay, how much tine do you have there?

MS. SANDERS: | don't know.

(Laughter.)

HEARI NG OFFI CER KRAMER:  Sonebody's in
the roomand will know to come get you, right?

MS. SANDERS: | hope so. | think so

HEARI NG OFFI CER KRAMER: Ckay. Weél |
we're going to break in the cross-exan nation of
the applicant's witnesses then so that we can
accommodat e your schedule. W appreciate you
multi-tasking like this.

MS. SANDERS: kay, thank you.

HEARI NG OFFI CER KRAMER:  Now, as |
recall you were previously sworn in this case,
correct?

MS. SANDERS: Correct.
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HEARI NG OFFI CER KRAMER:  So consi der
yourself to still be sworn as a w tness.

VWher eupon,

SUSAN SANDERS
was recalled as a witness herein, and havi ng been
previously duly sworn, was exam ned and testified
further as follows:

HEARI NG OFFI CER KRAMER:  Coul d you spel |
your |ast nanme for our court reporter.

M5. SANDERS: S-a-n-d-e-r-s.

HEARI NG OFFI CER KRAMER:  First nane
Susan.

M5. SANDERS: Correct.

HEARI NG OFFI CER KRAMER: Okay. And you
are a staff witness on the topic of biology?

MS. SANDERS: That's right.

HEARI NG OFFI CER KRAMER  Ckay. At | east
two of the intervenors wish to cross-exan ne, so,
M. Basofin, do you want to go first?

MR. BASOFIN: Sure. Thank you.

MR, BELL: Prelimnary before we go on
Ms. Sanders shoul d know that her testinony has
al ready been adnitted into the record.

MS. SANDERS: |'msorry -- interference

on the line here.
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MR, BELL: That's okay. Hi, Susan
Kevin Bell for -- for you. | just want to let you
know that -- to make it clear that your testinony
has al ready been adnmitted into the record by
stipul ation.

MS. SANDERS: | heard part of that,
sonet hi ng about ny testinony and stipul ati on, what
did you say?

MR, BELL: That's right. Your testinony
has al ready been adnmitted into the record, so we
don't need to do any of the prelimnaries. So M.
Basofin and possibly one other party may have sone

guestions for you based on your testinony.

MS. SANDERS: Okay. |'mgetting a |ot
of a clicking sound. |It's making it hard for ne
to understand. | don't know what that's from

It's better now

PRESI DI NG MEMBER BYRON: Ms. Sanders,
this is Conm ssioner Byron. W could hear it, as
well. So let nme ask if there's anyone that's on
the Iine, if they could be cognizant of the fact
they may be making noise. And if they would put
it on mute, that would be very hel pful.

HEARI NG OFFI CER KRAMER:  Ckay,

M. Basofin, go ahead
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CROSS- EXAM NATI ON
BY MR BASOFI N:
Q Good morning, Ms. Sanders. This is
Joshua Basofin for Defenders of WIldlife.

MS. SANDERS: Good nor ni ng.

MR, BASOFIN:  Thank you for joining us
this nmorning, taking tinme out of your other
engagerment. | just have a few brief questions for
you.

First, did you conplete an anal ysis of
t he biol ogical resources section for the fina
staf f addendun?

MS. SANDERS: Whien you say conplete an
anal ysi s, what do you nean?

MR. BASOFIN: |'msorry, let me rephrase
that. D d you do an anal ysis of biol ogica
resource inpacts for the staff addendunf

M5. SANDERS: Well, we nade a
cal cul ation, we took the cal cul ati ons which the
applicant had made to find the reduced nunber of
acres and inmpact would be for desert tortoise, for
t he bi ol ogi cal resources.

MR, BASOFIN: Okay. And --

MS. SANDERS: |s that what you nean?

MR. BASOFIN:  Yes, thank you. And
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according to your analysis how many i ndivi dua
tortoi ses woul d be avoi ded based on the mtigation
proposal submitted by the applicant?

MS. SANDERS: | don't think that's a
useful calculation to make. You can't predict how
many tortoise you're going to find for nunbers
that they found in the course of their survey.

It's a snapshot of when they did the survey. So
woul dn't guess how to nmake sure tortoises they
woul d i nmpact - -

MR, BASOFIN:. kay, thank you. 1In your
opinion is the section, the nitigated unit 3
section, all suitable desert tortoise habitat?

M5. SANDERS:  Yes.

HEARI NG OFFI CER KRAMER: It wasn't clear
to nme if you were asking about the excl uded

portion or the portion that remains as part of --

MR. BASOFIN: |'m asking the excluded
portion.

M5. SANDERS: |It's all suitable.

MR, BASOFIN: If that's the termyou'd
like to use, I'lIl use that term excluded area

pursuant to the nitigation proposal
And according to your analysis does the

excl uded portion reduce the overall I|and
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acquisition mtigation requirenent?

MS. SANDERS: Yes, the condition
stipulates that you have nitigation based on the
final project footprint. So if it's reduced, then
it would be for a | esser anount. The sane ratios
woul d apply.

MR. BASCFIN:  And so how nuch woul d that
reducti on be, how nmany acres?

MS. SANDERS: Well, the 433 is what the
reducti on would be, and in ternms of inpact of
suitable habitat, so 866 in terns of acquisition
the then renmai ni ng one-to-one for inpacts --

MR. BASOFIN: Okay, | think that's all |

have.

HEARI NG OFFI CER KRAMER:  Ms. Bel enky.

MS. BELENKY: Thank you. | just want to
nmake sure, | think we may be covering the sane
gr ound.

CROSS- EXAM NATI ON
BY M5. BELENKY:

Q Ms. Sanders, when you reviewed the new
proposal did you | ook at any aspects that hadn't
been, any other biol ogical aspects of this
proposal? O only the ones that the applicant

flagged for you?
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MS. SANDERS: |'m not sure what you nean

MS. BELENKY: Did you --

MS. SANDERS: -- by other aspects of it.

MS. BELENKY: Did you, for exanple, |ook
at inpacts to birds or inpacts to golden eagles in
particular? And other issues that have been
raised in these hearings? Did you |l ook at inpacts
to bi ghorn?

M5. SANDERS: | think we considered that
there woul d be an associated reduction in inpacts
to all the species that are either inhabiting the
433 acres that woul d be avoided, or forage there,
or otherwise using it. There would be a whatever
percentage reduction in that much habitat |oss
woul d be achieved by the revised mtigated
alternative

MS. BELENKY: Wen you say you
considered it, did you actually identify and
analyze it? O was this nore of just a -- what
does that mean, the word considered?

MS. SANDERS: |'msorry, identified --
woul d you repeat the question?

MS. BELENKY: Did you actually identify

t he i mpact that would be, you're saying, reduced
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by a certain percentage? O --

M5. SANDERS: |'mnot sure -- |'mnot
sure how to answer that question -- we assign the
i npact to every acre. | mean we |ooked at it from

t he perspective of there is this much habitat |oss
for these species. W haven't really changed our
concl usions except that it will be less. It wll
be 433 acres |ess.

Does that answer your question? [|'mnot
sure |'mgetting to your question the way you
want .

MS. BELENKY: Well, | think we're just
trying to make sure, you know, were all of the
aspects of the project analyzed under this, or you
are only analyzing this little strip of land at
t he top.

So | guess that's the question. Wre
you reviewing this as a whole, or you were only
| ooking at this top area?

M5. SANDERS: No. W considered the
entire project as a whole wthout the 433 acres
i npact ed above. |I|s that what you nean?

MS. BELENKY: Yeah, --

MS. SANDERS: As the inpacts, yes. As

we did the entire anal ysis we | ooked agai n at what
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the project was |like without the 433 acres. Not
just with respect to plants, but with all. W
didn't repeat our analysis because it would have
been redundant in the supplenental filing. But we
have t he same concl usi ons nore or |ess, except
| ess by whatever acreage the mtigated that
| vanpah 3 would result in.

MB. BELENKY: Thank you.
HEARI NG OFFI CER KRAMER: |s that it?
MS. BELENKY: Sorry, I'mjust trying to
check if Ms. Anderson has another questi on.
MS. ANDERSON: No, | don't.
MB. BELENKY: Okay.
DR CONNOR M. Kramer, this is M chael
Connor. | have a question.
HEARI NG OFFI CER KRAMER:  You done, Ms.
Bel enky, then?
MB. BELENKY: Yes, thank you.
HEARI NG OFFI CER KRAMER: Ckay, go ahead,
M. Connor.
CROSS- EXAM NATI ON
BY DR. CONNOR:
Q Ms. Sanders, did you | ook at any changes
in habitat fragnentations that would result from

t he new proposal ?
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MS. SANDERS: Only in the sense that it
woul d be | ess because you have a snaller
footprint.

DR. CONNOR: Are you saying in your
opi nion that the new proposal would actually
result in less habitat fragnentation for desert
tortoise?

M5. SANDERS: Yeah, | think that's a
fair concl usion.

DR. CONNOR: And did you consider the
cunul ative inpacts in making that concl usion?

MS. SANDERS: | think the cumul ative
i npacts are the sane as we described in our fina
staff assessnent.

DR. CONNOR: Are you aware of the
addi tional projects that are being proposed in the
area?

M5. SANDERS: Yes, we assessed those in
our final staff assessnent.

DR. CONNOR: Ckay. Isn't it correct
that there are projects immediately to the north
and to the east of that area?

MS. SANDERS: Yes, that's right.

DR. CONNOR: Ckay, so would this revised

proposal reduce that fragmentation?

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

MS. SANDERS: | think sone. Yes, |
t hi nk Desert Express, for exanple, it's farther
fromthe Desert Express and there's a w der
corridor between the project fence line and that
certain.

DR. CONNOR:  The corridor?

M5. SANDERS: Well, --

DR CONNOR: Would it be correct, that
blind alley? There is a project to the east.

MS. SANDERS: Right.

DR. CONNOR: So there would be no
connectivity to the east.

MS. SANDERS: |'msorry, what's your
qguestion -- your question is howis the current
reduced acreage different with respect to effect
to -- well, what is your question exactly?

DR. CONNOR: Yeah, what I'mtrying to do
is to find out what your opinion is about how the
revised footprint would actually change the
fragnentation froma cumul ati ve perspective when
we have a project that will be bl ocking the east
side of that area. And then we have the Desert
Express in the north.

MS. SANDERS: Well, we concluded in the

final staff assessnment that it would be a
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significant cunulative inpact. And that opinion
has not changed with this reduced footprint.

DR. CONNOR: Ckay, thank you.

MS. SANDERS: Sane concl usi on.

DR. CONNOR: Thank you.

HEARI NG OFFI CER KRAMER:  Any ot her
guestions for Ms. Sanders?

MR. BASOFIN: M. Kraner, actually could
| just ask one nore question that | forgot?

HEARI NG OFFI CER KRAMER:  Ckay, let's see
i f anyone el se wants to ask one first.

MR. EMMERICH  Kevin from Basin and
Range Wat ch.

HEARI NG OFFI CER KRAMER: Ckay, Kevin, go
ahead, but speak up, please.

CROSS- EXAM NATI ON

BY MR. EMMVERI CH:

Q And that is that this mtigation
proposal, it says that the mtigation area
contains 15 percent of the desert tortoises
| ocated within the power plant site. |Is that 15
percent referring to the actual nunber of
tortoises or just number of tortoises found on the
prelimnary present at the surveys?

MS. SANDERS: |s that a question for me?
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HEARI NG OFFI CER KRAMER:  Yes.

MR. EMMERI CH:  Yes.

M5. SANDERS: | don't think that these
nunbers in any case had any bearing on our
concl usions or analysis. Like | said before,
don't think the number that was found is all that
informative as far as the inpact analysis. |
don't think that tells you a whole lot. | think
t hey have deci ded 15 percent or three versus four
tortoi ses.

So, no, that didn't have nuch bearing on
our concl usion.

MR. EMMERICH: So you woul d agree that
maybe sonme nore thorough surveys woul d be needed
to get a nore accurate popul ation?

MS. SANDERS: But | don't know what that
woul d get for you. Your mitigation neasures and
your -- mtigation wouldn't be different if you
found 27 or 32 or 25 and 22, they would be the
sane. So | don't know that that would be a
hel pful thing to do.

MR. EMMERICH. Well, | nmight just like
to clarify this report. Seems to be a little bit
m sl eadi ng i n suggesting --

MR. HARRI'S: (bjection, argumentative.
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MR, EMMERICH -- total population
nunber as opposed to just a nunber based on
surveys. | think that answers my question. Thank
you.

HEARI NG OFFI CER KRAMER: M. Emmeri ch,
whi ch report were you referring to just in the
| ast --

MR EMMERICH Well, | was referring to
M. De Young's -- this is in the biologica
mtigation proposal mtigated |vanpah 3.

HEARI NG OFFI CER KRAMER: Okay. Thank
you. The objection's overrul ed.

kay, any ot her questions from fol ks on
t he tel ephone?

M5. SMTH: Yes. This is Goria Smith
fromthe Sierra C ub.

CROSS- EXAM NATI ON

BY M5. SM TH:

Q Ms. Sanders, you probably recall there
was a | ot of discussion about habitat
fragnmentation of the desert tortoi se when we had
the hearings in January, correct?

MS. SANDERS:  Yes.
MS. SMTH.  Can you descri be for nme what

you consider -- can you describe habitat
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| vanpah 3?

MS. SMTH  Well, that was in ny next
question. This is a foundational question. Can
you describe for me how desert tortoise are
af fected by habitat fragnmentation in the |vanpah
Val | ey?

MS. SANDERS: | think | said, when Dr.
Connor asked his question, how the new mtigated
| vanpah 3 woul d change ny concl usi ons on
fragnmentation. And | concluded that there would
be some benefits, but our conclusion,
nevert hel ess, there was a significant inpact of
this proposal and the ol d proposal to desert
tortoi se connectivity, cunul ative inpact, et
cetera.

So, say your question again for nme. |
don't want to re-plow old ground of what we
covered in --

M. SMTH | don't want to plow old
ground. |'mseparating this fromcumnulative. |

just want to understand how the new alternative
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nmtigated |Ivanpah 3 reduces habitat fragnmentation
for the desert tortoise in the |Ivanpah Valley.
Setting aside cumul ati ve and any other close
projects, just for this particular proposed
proj ect.

MS. SANDERS: Did | not answer that
sati sfactorily when Dr. Connor asked the sane
guesti on?

HEARI NG OFFI CER KRAMER: Wl |, go ahead
and give it to her one nore tine.

MS. SANDERS: kay. | think there m ght
be sone benefit because you're father away from
t he adj acent proposed project, for exanple, the
Desert Express.

But | think it's not enough so that we
change our conclusions as to the | evel of
significance.

M5. SMTH  So, again, you've connected
it to cunulative inpacts. |I'mtrying to get away
fromthe cunmul ative inmpacts and just say does this
reduce habitat fragnentation just for this project
only? And what | understood you just said that,
no, it doesn't. There's still significant
fragmentation --

MS. SANDERS: Yes, absolutely.
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MS. SMTH  Ckay, --

MS. SANDERS: |'msorry if that wasn't
clear. Yes, absolutely.

M5. SMTH: It wasn't clear. Wth
respect to the mtigated |vanpah -- sorry, there
are a nunber of proposals on the table that woul d
site the project closer to I-15. There's the |-15
proposal and the Sierra C ub proposal

Wth those proposals in mnd, those
alternatives, does this particular -- does the
mtigated |Ivanpah 3 reduce fragnentation in the
| vanpah Val l ey equal to what you would see to
those other alternatives? |s that clear?

MS. SANDERS: Kind of. So you're asking
me to conpare the nmitigated Ivanpah 3 with a
configurati on where you have the two units where
they are now, but I|vanpah 3 placed down next to
t he freeway?

M5. SMTH: In ternms --

MS. SANDERS: |s that what you're
aski ng?

M5. SMTH: Yes, in terns of habitat
fragnentation for desert tortoise.

MS. SANDERS: You know, | have not

anal yzed that. | just saw your reconfigured
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I vanpah 3 next to the freeway not that |ong ago,
and | did not include that in ny analysis. No.

M5. SMTH  You don't feel confortable
answering the question?

MS. SANDERS: Well, you're asking nme to
cone to concl usions about sonething | saw fairly
recently. About the Ivanpah 3 being placed down
near the freeway, and the remaining two units
where they are, correct?

M5. SMTH  Yes, --

MS. SANDERS: | guess |'m not that
confortable to cone to a conclusion over the phone
on that without giving it sone nore thought.

M5. SMTH: And what about the
mtigated, what about the I-15 --

MS. SANDERS: The entire |-15?

MS. SMTH. The |-15 proposal --

MR. BELL: M. Kraner, |'d have to
i nterpose an objection. CQutside the scope of this
proceedi ng. The witness is being asked to now do
a conparison to an entirely separate alternative
that has nothing to do with the mtigated |vanpah
3.

M5. SMTH:. M. Kramer, | think one of

t he questions | would have |ike answered further
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in the beginning of this hearing is whether or not
this is an alternative.

The way the Sierra Cub views nitigated
Ivanpah 3 is a new alternative. If it's a new
alternative, and | would argue that it is,
conparing the new alternative to existing anal yzed
alternatives is absolutely valid, sonething that
we will have to address in our briefs.

We now have another alternative on the
table for the Comn ssion to consider

HEARI NG OFFI CER KRAMER: | think it is
appropriate to conpare and contrast this new
proposal regardl ess of the |label, alternative or
project nodification, to the alternatives that
have al ready been di scussed in this case, as
opposed to in the case of M. Powers' testinony
earlier, what appears to be a new alternative.

It's okay to conmpare what we've already
di scussed, but not to add new alternatives to the
mx. So the objection is overrul ed.

M5. SMTH. | can clarify the question
if that woul d be hel pful ?

MS. SANDERS: Okay.

MS. SMTH.  Habitat fragnmentation in the

| vanpah Valley for the desert tortoise is on
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record as being a major concern, | think, for al
parties.

My question is your review of the I-15
alternative and this new alternative, which
project fares better for the desert tortoise with
respect to habitat fragnentation in the |Ivanpah
Val | ey?

M5. SANDERS: So back to the alternative
we considered, the Ivanpah 3 alternative, you're
asking just for that assessment, not for -- you
asked me to conpare the mtigated |Ivanpah 3 and
then the |-15 alternative, where the entire
project was down near the freeway, is that
correct?

M5. SM TH  Yes.

MS. SANDERS: | don't think it's
different fromthe project versus |I-15 and the
mtigated project versus I-15. They're very
simlar. Maybe a slight benefit in terns of
fragnentation with the mtigated |vanpah 3.

Does that answer your question?

M5. SMTH  No.

MS. SANDERS: |'m sorry.

MS. SMTH. That's okay. We're both on

the phone so | think it makes it difficult.
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Are you saying that mtigated |vanpah 3,
with respect to habitat fragmentation for desert
tortoise in the Ivanpah Valley, --

MS. SANDERS: Um hum

M5. SMTH  -- the original proposal in
the AFC and mitigated |Ivanpah 3 present
essentially the same anpbunt of habitat
fragnentation as conpared to the 1-15 proposal in
t he FSA?

MS. SANDERS: Okay.

MS. SMTH |s your answer yes?

MS. SANDERS: |'msorry, | didn't know
it was a question. | thought it was a
clarification. Can you ask it again? |'msorry,
| apol ogi ze.

MS. SMTH. The original AFC has, you
know what that proposal was. That's what we've
been dealing with all al ong.

MS. SANDERS: Okay.

M5. SMTH: And now we have the
nmtigated Ivanpah 3, which takes off sone few
hundred acres at the top of |vanpah 3.

M5. SANDERS: Um hum

M5. SMTH. In those two proposals as

conpared to the |1-15 alternative, does mitigated
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I vanpah 3 and the original proposal present
essentially the same anpbunt of habitat
fragnent ati on?

MS. SANDERS: |'d say nore or |ess,
yeah.

MS. SM TH.  Thank you.

HEARI NG OFFI CER KRAMER: |s that it?

M5. SM TH  Yes.

HEARI NG OFFI CER KRAMER:  Any ot her
guestions? M. Basofin, did we get to you yet?

MR, BASOFIN: | just had one nore, yeah.

HEARI NG OFFI CER KRAMER: Ckay, go ahead.

MR, BASCFIN. Just remenbered it, thank
you.

RECROSS- EXAM NATI ON
BY MR BASOFI N:

Q Ms. Sanders, is it your understanding
that the nitigated |vanpah 3 proposal alters the
| ocation of the desert tortoise translocation
areas?

MS. SANDERS: | don't know. |'ve been
operating on the nunmbers, sticking with the
transportation areas originally identified. But
that's what ny anal ysis assuned.

MR. BASOFI N:  Thank you.
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HEARI NG OFFI CER KRAMER. M. Harris.

MR HARRIS: If I'mlast, |I've got one
guesti on.

CROSS- EXAM NATI ON
BY VR HARRI S:

Q And, Susan, you probably don't have your
testinmony in front of you, or naybe yo do. Do you
have a hard copy of your testinony?

MS. SANDERS: | have nothing related to
I vanpah with ne right now

MR HARRIS: Okay. Well, let ne
describe to you what 1'll ask you about. Now,
there's a table, a summary table on page 1.3 of
t he executive summary, which lists all the
techni cal areas. The question is whether it
conplies with LORS, the second colum is direct
and indirect inpacts fully mtigated, and then the
third colum is cumulative inpacts fully
nmti gated.

Now, | want to ask you a question,
because | was afraid that naybe you were a little
| oose with sone of the | anguage here.

Under bi ol ogi cal resources technica
area, under the question conplies with LORS, the

staff finding that says yes.
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Under the second columm, direct and
indirect inpacts fully mtigated. The testinony
struck out the word no and inserted the word yes.

And then under the cunul ative inpacts
fully mtigated, the testinony strikes out the
word no and inserts the word yes.

Do you have that generally in mnd?

MS. SANDERS: Sure, yeah.

MR HARRIS: 1Is that still your
testinmony in this proceedi ng?

M5. SANDERS:  Yes.

MR HARRIS: Ckay. That 's all | have.
Thank you.

MS. SANDERS: All right.

HEARI NG OFFI CER KRAMER: Well, let me --
| was about to ask the same question. M.
Sanders, earlier |I thought you said that staff
still considered there to be unmitigated
cunul ative inpacts --

M5. SANDERS: No, | said there were
cunul ative inpacts, but not unmtigated.

HEARI NG OFFI CER KRAMER:  Ckay. | think
you m ght have said --

M5. SANDERS: |'m --

HEARI NG OFFI CER KRAMER:  -- significant.
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i npacts are insignificant?

MS. SANDERS: | believe with mtigation
they' Il be reduced to | ess than significant.

HEARI NG OFFI CER KRAMER:  Okay, thank
you.

MS. SANDERS: | think this is our
original conclusion in the FSA, and that has not
changed.

HEARI NG OFFI CER KRAMER  Ckay, any
redi rect questions from anyone or follow up?

MS. BELENKY: | would like to clarify,
because | thought this was a change fromthe
original FSA.

HEARI NG OFFI CER KRAMER: | think it's
not with regard to tortoise, but with regard to
the plants, the changes. That's the way I
understand it.

MS. BELENKY: | guess | would like to
follow up with Ms. Sanders.

RECROSS- EXAM NATI ON

BY MS. BELENKY:

Q You just testified that fragmentation is

still significant. And then you |later testified

that you think it has been reduced to
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insignificance. What is the basis for that?

MS. SANDERS: The application of the
proposed mitigation measures.

MS. BELENKY: Can you expl ai n what
mtigation measures you believe reduced the
fragnentati on of desert tortoise habitat?

MS. SANDERS: The enhancenent neasures
proposed as part of the BLM one-to-one designation
wi Il undertake activities that will enhance
connectivity and will reduce desert tortoise
nortality, enhance reproduction.

I think we went through that pretty well
in Decenber. The proposed condition of
certification includes habitat acquisition and
other actions to mtigate the inpacts of the
project's desert tortoise.

M5. SMTH. This is Goria Snmth.

RECROSS- EXAM NATI ON
BY Ms. SM TH:

Q How woul d say a seed program at anot her
side reduce inmpacts, severe inpacts from habitat
fragnentation within the Ivanpah Valley?

MR, BELL: 1'Il object --

M5. SANDERS: BLM --

MR, BELL: |'msorry. Qutside the scope
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of this proceeding. This is covering an area
that's al ready been covered extensively during the
Decenber heari ngs.

Here we have a proposal that shrinks the
project site. There's no testinony that it's
i ncreased inpacts. And therefore this question is
out side the scope of this proceeding.

HEARI NG OFFI CER KRAMER:  The obj ection
is sustained. W've certainly plowed this ground
during the January hearings. And the testinony
has established that there's basically no change
inthe staff's position in this regard. So there
really is nothing by way of a change to explore
further along these |ines.

M. Basofin?

MR, BASOFIN: Yes, | just have a follow
up question from M. Bel enky's question

FURTHER RECROSS- EXAM NATI ON
BY MR BASOFI N:

Q Ms. Sanders, can you specify the habitat
enhancenent actions that you just nentioned that
will be included in the BLM s one-to-one
mtigation that woul d reduce the inpact?

MS. SANDERS: | included those in ny

rebuttal testinmony. That was a list of actions
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that the Fish and WIldlife Service, Fish and Gane,
BLM Energy Comm ssion Staff devel oped. It
i ncludes a variety of things, including fencing,

habi tat enhancenent, restoration in |vanpah

Val | ey.
MR. BASOFIN: And that was in your
rebuttal --
M5. SANDERS: -- and that was in --
MR, BASOFIN: -- your rebuttal --

MS. SANDERS: That was in ny rebutta
testimony, yes.

MR. BASOFIN: Fromthe original hearing?

MS. SANDERS: That's right.

MR, BASOFIN:. Ckay, but I'm asking
because your response to Ms. Bel enky was that you
were able to state in the addendum that curul ative
impacts will be fully mtigated based on
enhancenent action.

So I'mjust asking specific to your
anal ysis in the addendum whi ch enhancenent actions
those were that would have -- that allowed you to
turn that froma no to a yes?

M5. SANDERS: Enhancement actions and
acqui sition of habitat throughout the range of the

desert tortoise. And the change fromno to yes

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85
was relating to the change in the inpacts to the
pl ant s.

Is that what you're referring to? So it
was the executive summary columm that M. Harris
outlined?

MR. BASOFIN:  Yeah. | guess |I'm | ooking
for specific actions. You characterized them as
enhancenent actions. |'mjust wondering if you
can give us specifics?

MS. SANDERS: Well, this --

HEARI NG OFFI CER KRAMER: Now this is
relative to the tortoise? Hold on, Susan. This
is relative to the tortoise?

MR. BASOFI N.  Yes, yes.

HEARI NG OFFI CER KRAMER  You're
basi cal | y asking the sane question in a slightly
different way that M. Bell objected to and the
obj ection was sustai ned.

MR, BELL: You see ne reaching for ny
butt on.

HEARI NG OFFI CER KRAMER: At this point
-- actually I was wondering what took you so |ong.

(Laughter.)

HEARI NG OFFI CER KRAMER: As | said a

mnute ago, | think we fully explored this the
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last tine. There's nothing that's changed that
needs to be revisited at this point.

She's tal king about, with regard to the
tortoi se conclusion it has not changed since the
| ast set of hearings. |It's not affected one way
or the other by the reduction of the area of unit
3. So we need to nove on

So, any other questions on any unrel ated
to that last line of questioning subject for M.
Sander s?

Seei ng none, then, M. Sanders, thank
you. Hopefully you can get back into the Beacon
heari ngs. Thank you for being able to acconmodat e
us today.

MS. SANDERS: Sure, thank you. Bye bye.

HEARI NG OFFI CER KRAMER: (Ckay, SO now
we're back in the niddle of cross-exam nation of
the applicant's panel. M. Bell, you've concl uded

your questioning, correct?

MR BELL: | did, | have no further
guesti ons.

HEARI NG OFFI CER KRAMER: Ckay. So,
let's begin then -- let's go to the tel ephone.

Ms. Smith, do you have any questions?

M5. SMTH  Sorry, | got distracted.
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Can | wait for about five mnutes?

HEARI NG OFFI CER KRAMER: Okay. This is
the applicant's panel. But, okay. Dr. Connor
any questions?

DR. CONNOR: |'ve got a question about
the tortoises that were found on the site a couple
years ago

HEARI NG OFFI CER KRAMER: |s that for the
applicant's panel ?

DR. CONNOR: For the applicant's panel
yes.

HEARI NG OFFI CER KRAMER: Ckay, go ahead
and ask your questions, and any others that you
m ght have for this panel

DR. CONNOR:  Ckay.

CROSS- EXAM NATI ON
BY DR. CONNOR:

Q Good norni ng, panel nenmbers. Are you
aware of what the location of the three tortoises
that were in the area to be avoi ded under the
proposal in terns of whether they were in burrows,
whet her they were wal ki ng across the ground, or
you know, where the actual |ocation was on the
grounds?

MR CARRIER. That infornation was in
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the AFC. There's a table --

MR, SPEAKER: ldentify yourself, please.

MR CARRIER Oh, I'msorry. John
Carrier, CHZMHI LL. That infornation was in the
AFC in an appendix that had a table that listed
all the tortoises and where they were found.

DR. CONNOR: Ckay, | did actually try to
| ook at that table. Can you tell ne, -- that are
assigned to the tortoises in that table, do those
mat ch the nunbers that are on your map?

MR. CARRIER No, the nunbers on this
figure 3-1 are just nunbers. W just nunbered
them You' d have to go back to the figure in the
AFC that |ists the specific nunber that cross-
references to the table.

And we didn't do any -- when the surveys
were done we weren't scoping or anything, so al
those were either visible -- if they were in a
burrow they were visible to the searcher that
wal ked by, or they were outside the burrow.

DR. CONNOR: Okay. Fromwhat | could
tell fromlooking through the table it |ooked |ike
one of the tortoises was found above ground and
two were possibly in burrows. Does that sound

about right?
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MR DE YOUNG This is Steve De Young.
Again, we did not do an intrusive survey, so if
they were in a burrow they were visible at the
edge of the burrow.

DR. CONNOR: Ckay. Do you have any
evi dence that suggests that those tortoises are
still at those |ocations?

MR. DE YOUNG No. | think as
indicated in ny testinony, this was the | ocation
and the nunmbers of tortoise found during our 2007
and 2008 tortoi se surveys. Protocol, U S. Fish
and Wldlife Service protocol |evel surveys.

DR. CONNOR: Ckay, so we don't know if
those tortoises are still there, is that correct?

MR. HARRI S: Asked and answered.

DR. CONNOR:  Ckay.

HEARI NG OFFI CER KRAMER:  Anyt hi ng el se?

DR. CONNOR: That's it for now, thank

you.
HEARI NG OFFI CER KRAMER:  Ckay.
M5. SMTH. Hi, this is Goria. Sorry,
| had (inaudible). | have one question for the

appl i cant now.
/1

/1
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CROSS- EXAM NATI ON
BY M5. SM TH:

Q Does the applicant agree with staff that
mtigated |Ivanpah 3 basically poses no added
benefits to the desert tortoise in the |Ivanpah
Val | ey?

MR HARRIS: doria, can you provide a
reference to that characterization of the other
party's testinony?

M5. SMTH: It was Ms. Sanders. She
said that essentially that the status quo was the
sanme. There was no change in the status for
i mpacts to the desert tortoise.

MR HARRIS: |1'mgoing to object --

M5. SMTH. As a result of |vanpah 3.

MR HARRIS: | don't recall --

MR, BELL: | would object. That
m scharacterizes staff's testinony.

MS. SMTH. Al right. Let nme get to
the --

MR BELL: For clarification | believe
the testinobny was that it doesn't change the
ultimately conclusion. But since there's a
reduction in acreage that there's a | essened

i mpact with respect to wildlife.
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HEARI NG OFFI CER KRAMER:  (hj ecti on
sustained. Co ahead, Ms. Smith.
BY M5. SM TH:

Q Does the applicant see any added
benefits to desert tortoise as a result of
mtigated | vanpah 3?

MR, COCHRAN: | just see the primary
benefit as --

MR, SPEAKER: Pl ease identify yourself.

MR. COCHRAN. Ch, excuse me. This is
Mar k Cochran, CH2MHI LL. The prinmary benefit, |
thi nk, has been stated is that there's 433 acres
t hat woul d now not be subject to devel opnent in
desert tortoise habitat.

M5. SMTH: M. Cochran, did you prepare

t he biol ogical resource section of the mtigated

| vanpah 3?

MR. COCHRAN: | was the primary author,
yes.

M5. SMTH: Thank you. | don't have
any --

MR COCHRAN. O the tortoise section.
M5. SMTH  -- other questions right
now. Sorry?

MR. COCHRAN: Excuse ne, | just wanted
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to clarify that that was on the tortoise section

MS. SMTH. You prepared the tortoise
section of the mitigated |Ivanpah 3 anal ysis?

MR, COCHRAN: Correct. | was the, say
the primary author.

MS. SM TH.  Thank you.

HEARI NG OFFI CER KRAMER:  Ckay, Basin and
Range Watch, Ms. Cunni ngham or M. Emmerich, any
questions for the applicant's panel ?

MR. EMMERI CH: Yeah, we have a few nore
qguestions that we'd |ike to ask.

CROSS- EXAM NATI ON
BY MR. EMVERI CH:
Q Referring to the biological opinion --

HEARI NG OFFI CER KRAMER: M. Emmeri ch,
when you first speak after awhile you need to
state your name for the court reporter's benefit.

MR EMMERICH |'m sorry about that.
This is Kevin Emmerich with Basin and Range Watch.

And mmy first question is concerning the
bi ol ogi cal mtigation proposal, mtigated |vanpah
3. This involves the stormvater drainage. It
says here that a |l ot of the epheneral washes will
now be avoi ded from devel oprent .

However, |'m wondering, do you have a
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percentage of the ampunt of stormmater flow that
will be allowed to flow through the area with the
new proposal ?

MR. DE YOUNG Can you clarify what you
mean by the area?

MR EMMERICH Well, the mitigated area.
Apparently it says that epheneral washes wll be
now free from devel opnent, the epheneral washes.
And |' m wondering with the new proposal has
anybody cal cul ated a percentage of how much
stormwater flow will now be allowed to flow
through the entire project site with this new
mtigation proposal.

MR. CARRIER  This is John Carrier
VWhat we included in our testinobny was that this
gas line gulch area which is in the north has the
hi ghest potential of flood flows and erosion

And under this alternative 470 acres of
the project that are within the gas |ine gulch
fan, only 135 remain. So that remmining area, 90
percent are |located on the east side.

So it's a substantial reduction. We
haven't identified specifically for the project,
as a whol e, what percentage change that is for

just renoving that 433 acres.
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MR. EMMERI CH: Ckay, thank you. M next
guestion I'mnot sure who it would be for, nmaybe
it would be for M. Carrier. Can you tell us what
is the nake and nodel of this steamturbine that's
in nmodified | vanpah 3 proposal ?

MR, HARRI'S: Kevin, give us just a
mnute to pull some docunments here

HEARI NG OFFI CER KRAMER:  Can you tell us
while we're waiting why you're interested in this
i nformation, M. Enmmerich?

MR EMMERICH. |I'mgoing to |let Laura
answer that.

M5. CUNNI NGHAM  This is Laura
Cunni ngham We're just interested because there's
going to be a change, how this will affect the
efficiency and capacity of |vanpah 3.

MR STEWART: This is Todd Stewart. |
can give you the make of the steamturbine. It is
a Sienmens steamturbine. But the specific nodel
nunber | don't have.

MS. CUNNI NGHAM  Ckay, thank you.

MR EMMERICH  This is Kevin Emerich
again. That's all we have.

HEARI NG OFFI CER KRAMER:  Thank you.

County of San Bernardi no, always the strong,
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silent one. |'ll give you a shot, M. Brizzee

MR. BRI ZZEE: Thanks for the conplinent,
M. Kraner, but | have no questions, thank you.

HEARI NG OFFI CER KRAMER: (Ckay, is there
anyone el se on the tel ephone |'ve m ssed
accidental ly?

kay, in the roomnow. M. Suba.

MR. SUBA: | have just a few questions
for the applicant.

CROSS- EXAM NATI ON

BY MR SUBA:

Q I'"d like to nake sure | understand this
M3 or M-3 proposal -- M3 proposal. Wth
respect to plants, you know, it is to avoid the
northern acreage and two ot her plots of acreage,
or you know, poly-- of acreage between 1 and 2.
And then inplenment the hal o approach for m | kweed
and (i naudible) throughout the other areas.

MR. DE YOUNG That's correct.

MR SUBA: So if we can divide the
clainmed benefits to the plants between the
northern avoi dance areas and the hal o idea, do you
have an idea what -- well, this gets a little
tricky because there are two quantities of plants

that are sort of in play here.
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The applicant has used |l ocalities, which
is a-- scale, so we can talk about localities
later with the staff. | think "Il try and
clarify that over the occurrence idea.

But if we look at localities, do you
have an idea of what percent for the m | kweed
specifically the M3 proposal avoids? In terns of
not the halo, so strip out the halo idea. What
percent of the mlkweed is left in the avoided
pol y-- areas?

MR. DE YOUNG G ve us a nonent, please

MR. SUBA: Sure. | nean | can hel p you,

(Pause.)

MR. SUBA: Maybe | can nove it al ong
faster. If | give the -- you can tell ne whether
-- what |'ve | ooked at is the, on the map the
areas, the lucky charms that have the white around
them are the ones that are avoi ded one way or
anot her .

So, in the northern area of block 3 |'ve
got a count of nine or ten, between nine --
somewhere nine or ten, let's say ten, mlkweed
hal oed | ocalities.

And on table 5.1 in exhibit 81 you've
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got a total of 202 localities for mlkweed
t hroughout the site. So |I'mgoing to put the
amount of avoided localities, if we're going to
use that term of mlkweed for the reduced
footprint idea, mnus the hal oes, at about 5
percent.

Woul d you --

MR. HARRIS: |s there a question?
nmean it sounds |ike something you could brief, but
I'"mnot sure of the question.

MR. SUBA: Well, the question was what
percent of mlkweed are you avoiding in that
reduced block 3 area. That's the question

HEARI NG OFFI CER KRAMER:  As a percent age
of what?

MR. SUBA: Localities. Let's just start
t here.

HEARI NG OFFI CER KRAMER: | mean | just
have a feeling you guys, when you're tal king at,
you know, consultant biologist level, it's going
to just go over the heads of all of --

MR, SUBA: kay, --

HEARI NG OFFI CER KRAMER:  -- the
| aypeopl e up here.

MR SUBA: Let nme do localities. So
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just on the nunber of localities that have been
mapped, what percentage of themare in the
northern -- for mlkweed, are in that northern
avoi ded bl ock?

HEARI NG OFFI CER KRAMER:  And t he
locality is an individual plant that was observed,
or --

MR. SUBA: Yeah, that's their
definition.

HEARI NG OFFI CER KRAMER:  Ckay.

MR, DE YOUNG What we have in our table
3.2-2 of our M3 proposal is the original 200
megawatt |vanpah 3, localities avoided was 86
percent. Wth the nmitigated Ivanpah 3, it's 84
percent.

MR, SUBA: And that includes the halo
avoi dance for mlkweed? And |'mtrying to tease
apart the hal o avoi dance versus the block -- the
acreage avoi ded.

DR. SPAULDI NG This is Geof Spaul di ng
The nunber, if you express it in a percent, is
woul d be | ess than 5 percent.

MR. SUBA: Thank you. | have anot her
guesti on about the avoi dance areas in between 1

and 2, lvanpah 1 and 2. There's a five-acre
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avoi dance area and a 33-acre. Am| reading the
map correctly that the 5 percent avoidance area is
bounded on all sides by active project areas?

MR. DE YOUNG Yes.

MR. SUBA: Thank you. | just have one
nore question. And this is the nmmintenance trails
that are in between the heliostat fields in the
bl ocks. What happens -- that's where the trucks
that wash the mirrors go through and are --

MR. DE YOUNG Are you talking within
the heliostat field or the trails around the
proj ect?

MR SUBA: No, no, within the heliostat
fields there are, and |'ve always wondered this, |
just never got it clarified in ny owmn head. There
are heliostat field circles. And then between
each of those concentrically there's a mmintenance
pat h.

MR. DE YOUNG Correct.

MR. SUBA: And are those maintenance
pat hs vegetated or cleared?

DR. SPAULDI NG The mirror-washing
mai nt enance paths will occur upon every fourth row
of --

MR, SUBA: Okay.
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DR SPAULDING -- heliostats, or
circunferential row. Those paths will not be
graded. They will be mowed and then with the
vehicles traveling over themthey will becone
conpacted over tine.

MR, SUBA: And then in between the rows,
in between every fourth row the heliostat fields
are accessed, | guess, by foot?

MR. DE YOUNG They're accessed one tine
during construction of the pylon by insertion
equi pnrent. And after that they're accessed
renotely fromthese mai nt enance paths.

MR. SUBA: So the nowi ng of the
vegetation under the heliostat fields, there's
going to be some far-reaching armthat can get in
there and nmow --

MR DE YOUNG |I'msorry, if you're
tal ki ng about the original nowing of the site that
wi || obviously be done locally, not renotely.

t hought you were referring to during operations --

MR SUBA: That, too --

MR, DE YOUNG -- or during the rest of
construction.

MR. SUBA: That, too, under the mirrors

during operation. Under the mrrors.
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MR. DE YOUNG During operation under
the mrrors it will be done by hand. It will not
be done with sone --

MR, SUBA: Okay.

MR DE YOUNG -- with a renpte arm

MR, SUBA: Thank you.

HEARI NG OFFI CER KRAMER: M. Basofin,
any questions?

MR, BASCFIN:  Yes, | think |I have a few.

CROSS- EXAM NATI ON
BY MR BASOFI N:

Q This is an interesting clarification
qguestion fromone of M. Connor's questions. |Is
that the location of desert tortoises on figure 3-
1, is that from-- which protocol survey is that
fron? | think M. Connor asked you, but | nmay
have missed it.

MR. DE YOUNG There were two surveys
that were conducted, during those two surveys.

MR. BASOFIN: 2007 and 20087?

MR. DE YOUNG Yes.

MR, BASOFI N:  Ckay.

MR. CARRIER | was going to say that
the blue col ored ones were fromthe 2008 survey;

t he orange ones were fromthe 2007 survey.
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MR, BASOFIN:. Ckay, thank you. And
based on the identification of desert tortoises,

i ndi vi dual desert tortoises in the excluded area,
how many actual desert tortoi ses would you expect
to find?

MR. DE YOUNG There was one tortoise
found in the -- I"'msorry, are you tal king about
the construction logistics area or are you talking
about the M3 area --

MR. BASCFIN. Yes, in the M3 area

MR. DE YOUNG As | previously stated
during our protocol |evel surveys in 2007 and 2008
we found three.

MR. BASOFIN: Right, but let me rephrase
nmy question. Based on the nunber of individuals
that you found, are you able to extrapolate to
estimate how many you would actually find during
transl ocation --

MR DE YOG |I'd ask M. Cochran to
answer .

MR. COCHRAN: There's no way to know
that. They nove.

MR. HARRI' S: Does that answer your
guestion? | nean, it --

MR, BASOFI N: If the answer's no then

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103
that's fine.

MR, COCHRAN: That's the answer, no.
There's no way of knowi ng how nany tortoi ses are
inthe M3 area at this point in tine.

MR. DE YOUNG As you know, without a
take permit we're not allowed to scope the
burrows. So there could have been tortoise in the
burrows at that point. The burrows could have
been enpty at that point.

MR. COCHRAN:. Just to be clear, all I'm
pointing out is even if we had an absol ute nunber
in 2007 and 2008 and we knew exactly how many were
there, we scoped all of the burrows and we were
confident we saw every hatchling and every
juvenile, we still would not know at this point in
time how nany tortoi ses are there because they
nove.

MR. BASOFIN: And you wouldn't be able
to estimate or extrapolate this on the
i ndi vi dual s, identification of individuals?

MR. COCHRAN:. Estinmate, extrapolate, |
just think all you can do is |ook at the nunbers
you had and you coul d draw sone reasonabl e
concl usi ons about how many mi ght be there, but to

answer your question, no, you would not know unti l
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you actually did the cl earances and noved t hem of
how many there are there.

MR. BASOFIN:  Okay, so then ny question
is what woul d be a reasonabl e conclusion for an
estimation of how many individuals would be --

MR HARRI'S: | think you've answered the
question like five tinmes now, so I'mgoing to
obj ect on that basis.

MR, BASOFIN: |I'mjust trying to clarify
and understand the answer.

MR. HARRI'S: The answer's been given
several tinmes.

HEARI NG OFFI CER KRAMER: And it was that
he can't.

MR. HARRI S: Should he give it one nore
time?

MR. COCHRAN: Yeah, there's no way of
knowi ng how many tortoises are in the 3 area at
this point intinme, or any given tine in the
future.

MR, BASOFIN: Okay, thank you. Does the
mtigated unit 3 proposal alter the |ocation of
the desert tortoise translocation areas?

MR. DE YOUNG That will be a

determ nation that will be made by the Service in
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their biological opinion. Wat we stated in our
proposal is that obviously the area is now
avail abl e should it be chosen for translocation.

MR. BASOFIN: Can you identify where in
t he proposal that is?

MR DE YOUNG Yes. Gve ne a nonent,
pl ease.

(Pause.)

HEARI NG OFFI CER KRAMER: It's page 3-37?
First add a partial barrier?

MR, COCHRAN: |'m Mark Cochran. |'m
just looking on page 3-5 where we nake the
statenment that it also opens this 433-acre area as
a site for potential tortoise relocation

HEARI NG OFFI CER KRAMER:  Your pagi nation
is different than mne

MR, COCHRAN: Also, |I've just been told
it's also on page 1.1. The second bullet.

MR. DE YOUNG And again, let ne
clarify. W said it's available for that. That's
not our determ nation to nake.

MR, BASOFIN: OCkay. Have you submitted
an anended draft translocation relocation plan to
the Service?

MR DE YOUNG  Ceof.
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DR. SPAULDI NG Not yet.

MR, BASOFIN. kay, thank you. M. De
Young, you stated in your testinony that the
mtigated unit 3 area would allow stormvater to
pass through the site, is that correct?

MR DE YOUNG What | said is that the
nmtigated |Ivanpah-3 area where the epheneral
washes were previously graded, they'll quite
obvi ously not be graded now. And stornmnater that
would flow into themtoday will not be changed by
the project. That's where we're noving that
project footprint.

MR. BASOFI N:  Okay, thank you. Did you
perform a new stormnat er nodel i ng anal ysi s using
t he sane nodel that was used in the original
proposal ?

MR. DE YOUNG G ve us a nonent, please

(Pause.)

MR, DE YOUNG Stormwater inpacts are
presented in section 3-11.3 of our proposal.
That's the extent of the evaluation of stormater
changes.

MR. BASOFIN: Okay, |'m 1l ooking for an
answer to ny question which is did you performa

new st ormvat er nodel i ng anal ysis based on the same

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

107

nodel you used in the original proposal

MR. DE YOUNG No, we didn't.

MR, BASOFI N:  Okay.

MR DE YOUNNG W didn't deemit
necessary --

MR. BASOFIN: And you --

MR. DE YOUNG -- in the areas renoved
fromthe project footprint. Stormmater flows as
it is today.

MR. BASOFIN: Did you consider how the
renoval of the exclusion of the mtigated unit 3
area mght affect stormmater scour on the units,
on the remaining units?

MR STEWART: It was considered and
there is no change.

MR, BASOFIN: Thank you. The new
location -- trying to understand how to
characterize it, the proposal to |ocate the gas
pi peline bisecting the mtigated unit 3 area, |'m
trying to understand, is that a proposal? Is that
the current --

MR DE YOUNG No, let ne clarify. The
current gas line alignnent is as it has al ways
been, along the northern area of |vanpah 3.

VWhat we did, what our biologist did was
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to take a | ook, an evaluation of doing a diagona
fromthe northern portion of Ivanpah 3, where it
entered the site previously, to the new northeast
corner of lvanpah 3, and whether there'd be any
i mpact on plants within that area.

We'd made a commitnent to avoid a
hundred percent of plants with the gas |ine
alignment. And as a point of clarification, what
| said is that this new diagonal alignnent, should
it be determined that that's the appropriate way
to go, there will be no inpact on the area. So
we're, no construction inpacts are still at a
hundr ed percent avoi dance.

But, again, in this proceeding, where it
currently stands is where we have it, where we
have it located on the figures.

MR, BASOFIN: Okay, and when will you
make a determ nation whether you would use the new
siting of the gas pipeline?

MR. DE YOUNG As it stands right now
we' re going on the existing alignnent.

MR. BASOFIN: Thank you. | think that's
all 1 have.

HEARI NG OFFI CER KRAMER:  Ms. Bel enky.

MS. BELENKY: Thank you. | have a few,
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actually quite a few questions.
CROSS- EXAM NATI ON
BY MS. BELENKY:

Q So |l will start just sinply back to the
map, 3-2. And the Conmi ssioner, | think,
questioned -- or | can't renenber, if it was M.
Kramer -- whether that shows all of the plants
that you | ocated through your survey.

And what | wanted to make sure
understood is many of the plant |ocations al so
have |i ke a box around them but not all of them
And | think that it makes visually it | ook
different.

And |'mjust trying to understand why
there are boxes around sone of the plants and not
ot hers.

MR. DE YOUNG There are two plant
speci es, Rusby's desert mallow and Mj ave m | kweed
that we have proposed to fence and avoi d during
construction and operati on.

MS. BELENKY: But not any longer in the
mtigated 3?

MR. DE YOUNG  No.

MS. BELENKY: So you didn't take the

boxes away?
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MR DE YOUNG W're still proposing
that for Rusby's desert nmallow and Mjave m | kweed
to fence and avoid.

MS. BELENKY: |In the area that you're
not going to use you're going to fence? |I|s that
in your testinony?

MR. DE YOUNG W're not doing -- no
I"msorry, | thought you were talking about the
areas that are within the heliostat fields in
consi deration of M3. W're not doing anything in
the mtigated area.

MS. BELENKY: But it's on the map, they
still show up with the, I don't know, square
circles. They're highlighted, is that correct?

DR. SPAULDI NG This is Geof Spaul di ng.
No, we chose to | eave the synbols on the map
within the M3 area for a point of reference to
denonstrate what we woul d be avoi di ng.

HEARI NG OFFI CER KRAMER:  Ms. Bel enky,
you're estimating 20 or 30 m nutes of cross-
exam nation?

MS. BELENKY: Probably just about 20.

HEARI NG OFFI CER KRAMER:  Ckay. Then |et
nme put you on hold there so we can go to |unch

If it was just going to be a couple mnutes then
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it mght make sense to continue on.
But, M. Harris, do you have any
schedul i ng i ssues that would prevent us from
taking lunch right now?

MR. HARRIS: Well, other than taking --

unch, --

(Laughter.)

MR HARRIS: But | think this will be
it, though, right? | mean Ms. Bel enky's questions

are it and then ny panel could basically be
di sm ssed at that point?

| just want to make sure | understand
where we are.

HEARI NG OFFI CER KRAMER: | think that's
correct. And if she was just talking a bout a
couple minutes, you know, | think we'd go forward.
But, --

MR HARRI'S: Whatever the Conmittee's
pl easure is.

MR, BELL: Staff has no scheduling
i ssues.

HEARI NG OFFI CER KRAMER: M. Bell, what
did you say?

MR, BELL: Staff has no scheduling

i ssues, M. Kraner.
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HEARI NG OFFI CER KRAMER:  Okay, thank
you. Okay, well, then let's take a |lunch break
So let's be back here at 1:15 on the clock in the
back, which is I think optimstic. Actually,
let's be back at 1:10, ten minutes after 1:00.
W' Il start up again then

Those of you on the tel ephone, we wll
| eave the line active. You could, | suppose, hang
up and then call back in

And, again, send me an emnil if for some
reason when you try to conme back in there's a
probl em

And we are off the record.

(Wher eupon, the norning session of the

heari ng was adj ourned, to reconvene at

1:10 p.m, this sane day.)

--000- -
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AFTERNOCON SESSI ON
1:17 p.m

HEARI NG OFFI CER KRAMER  Ckay, we're
continui ng about 1:15. And Ms. Bel enky will
continue with her cross-exam nation of the
applicant's panel

MS. BELENKY: Thank you.

CROSS- EXAM NATI ON RESUVED
BY MS. BELENKY:

Q I just want to finish up ny initia
question, which follows up on sonmething | believe
one of the Commissioners or M. Kramer asked,
which is whether the plants are shown the sane way
on this map in the, what you're calling the M3
section, the northern section that would be carved
off. And the rest of the project area.

And | believe the answer was sone of
them are and some of them are not, is that
correct? That some of them have these little
drawn hal os around them and --

MR. DE YOUNG There should be -- this
is Steve De Young -- there should be no halos. It
shoul d not be interpreted that we're doing
anything with the halos in the northern mtigation

ar ea.
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MS. BELENKY: Do you have anot her nap
that just shows all the plant sites with the sane
pl ant project outline so that they can be conpared
nore fully?

MR. DE YOUNG  No.

MS. BELENKY: You do not, okay. Thank
you.

HEARI NG OFFI CER KRAMER: And to be cl ear
we were speaking of figure 3-2 in exhibit 88.

MS. BELENKY: So I'mgoing to try and
ask this in order, however | want to start first
with the testinony you gave this norning and
have several other questions.

In the new M3 design does it show where
the road goes outside of the fence |ine?

MR. DE YOUNG To help clarify here
specifically what are you tal ki ng about ?

MS. BELENKY: My understanding fromthe
original project design that we tal ked about at
the hearing previously --

MR DE YOUNG Right.

MS. BELENKY: -- is that there will be a
road going all the way around the fence |ine both
for your own mai ntenance use and in addition as a

alternate route for sonme of the ORV routes that
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are on the public lands, is that correct?

MR. DE YOUNG  Correct.

MS. BELENKY: And does your nmap show the
route, does the outline here include the route, or
woul d the route be outside of the fence line that
you' ve drawn here? And how -- does it show the
w dt h?

MR. CARRIER The lines -- excuse ne,
this is John Carrier. The lines that you see, the
bl ack Iines that you see on the maps are the
survey boundaries. No activity is going out
beyond the survey boundari es.

So all those perineter roads and
everything are inside the boundary, the survey
boundary. So it may be -- the fence line, this is
not the fence line that you see, this is the
survey boundary.

So the fence line, if it's an exterior
road for maintenance, it's inside the survey
boundary on the outside of the security fence.

MS. BELENKY: Ckay.

MR, CARRI ER. Okay?

MS. BELENKY: That's your testinony --
MR. CARRIER Yes, that's correct.

MS. BELENKY: Okay. | think we've
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al ready covered the question of the 15 percent.
But | did want to understand. M. De Young, you
testified that the number of tortoises inpacted
woul d be reduced by 15 percent. Are you a
tortoise scientist?

MR. DE YOUNG No.

MS. BELENKY: Then what was the basis
for your testinony?

MR, DE YOUNG Twenty tortoise were
found onsite. Three tortoises, 15 percent of 20.

MS. BELENKY: So you were testifying as
a mat henati cal expert?

(Laughter.)

HEARI NG OFFI CER KRAMER: Isn't it kind
of sad that sinple math now requires an expert to
acconpl i sh?

(Laughter.)

MR DE YOUNG No, |I'mnot a
mat henati cal expert.

MS. BELENKY: kay, so first of all, |
guess we need to go back and perhaps -- who
prepared this part of the testinony about the
desert tortoise?

MR DE YOUNG | did.

MS. BELENKY: You prepared this
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testimony?

MR DE YOUNG | did. Are you referring
to ny direct testinony?

MS. BELENKY: |'mreferring to the
testinmony about the desert tortoise. Either on
direct today or in the one that was subnmitted to
t he CEC.

MR. HARRI S: Can you re-ask the
guesti on, please?

M5. BELENKY: Who submitted the
testinmony regarding the inpacts on the desert
tortoise fromyour new whatever you're calling it,
alternative or new project proposal?

HEARI NG OFFI CER KRAMER: It mi ght be
nore efficient for you to pose a question of the
panel, and then the appropriate person can provide
t he answer.

MS. BELENKY: Well, if he says he
didn"t, | think --

MR DE YOUNG W'Ill let M. Cochran
respond to that. | think he already said he was
the one that prepared the testinony on desert
tortoi se.

MR, COCHRAN: Right, it's pretty sinple.

| mean at the tine of the surveys, as M. De Young
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said, there were, you know, 20 tortoises. W had
a snapshot in tinme as to where those 20 tortoises
wer e.

And then the 433, you know, acres
reduction. Wthin that 433 acres at that tine
there were three live tortoises. And then as M.
De Young testified, you know, three over 20, 15
percent.

And | think we've testified before that,
you know, the basis of those nunbers.

MS. BELENKY: Thank you, M. Cochran. |
t hought | understood your prior testinony was that
you can't tell how many tortoises would be there
now because they nove, and therefore what is it

exactly that you are testifying to as to the 15

per cent ?

MR. COCHRAN: The 15 percent is the
tortoi ses that would be avoided, | suppose woul d
be a way to put it, if the projected -- if the

project were to be constructed in 2007 and 2008.

I think we're on the sanme page here, and
that is that at this point in tine, you know,
2010, you know, we cannot say how many tortoi ses
woul d be avoi ded by the reduced footprint.

MS. BELENKY: Thank you. M. Carrier, |
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believe that you testified this norning -- I'm
sorry, my notes are not conpletely clear -- but
you testified as to some of the biol ogica
i npacts, is that correct?

MR, HARRIS: You want to -- pose the
question. | don't know that | recall anybody's
i ndi vidual testinony --

MR CARRIER | don't recall, either, if
| did or not. | may have made comments on that, |
don't recall

MS. BELENKY: And do you have background
as a scientist?

MR. CARRIER | don't have a background
-- | mean, if you're tal king about a degree in
science, | don't have a degree in science.

MS. BELENKY: Are you testifying here as
a scientist or as an expert in science, in
bi ol ogy~?

MR CARRIER |I'mtestifying here as a

proj ect manager that has reviewed t hese section.

MS. BELENKY: Thank you. | have sone
guesti ons about the project design. | believe M.
De Young testified this nmorning. 1In the past we
had asked that Yoel G lon be available. 1Is he

goi ng to be avail abl e today?
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MR HARRI'S: Let me respond to that.

M. Glon did not sponsor any of the testinony
that's before the Committee today, so, no, he's
not on this panel

MS. BELENKY: Thank you. This is for
t he applicant generally. Who re-designed the
proj ect?

MR. DE YOUNG  Bright Source, the
conpany.

MS. BELENKY: Did the person who re-
designed the project, are they available for
testinmony today?

MR. DE YOUNG W're all part of a large
conpany, and, yes, the people who prepared these
docunents are available. W are here today.

MS. BELENKY: Thank you. 1In earlier
testi mony we discussed that under certain
conditions, for exanple clouds or so forth, where
there may be asymetric amount of sunlight on a
tower, that the mirrors need to go into a safe
posi tion.

And ny understandi ng was that having a
symetrical array of mirrors was very inmportant,
is that correct?

MR. HARRIS: Actually I'mgoing to
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object. That wasn't our testinony. The safe
position was during times of high w nd.
MS. BELENKY: Well, | will find that in

the testinony, but | believe it was actually the

t esti mony.
MR, HARRI'S: You can brief it in your --
MS. BELENKY: | will findit. I'm
aski ng what -- the purpose of ny asking the first

guesti on was that when | ooking at the new design,

especially lvanpah 3, it's very asymetric. |Is
there any -- can you explain why that design is
still optimal?

MR. DE YOUNG It's not optimal. The
project avoids a land feature, a mning claimto
the west. So, it -- can | explain?

MS. BELENKY:  Um hum

MR, DE YOUNG Wat was optinmal would
have been our 200 negawatt pl ant.

MS. BELENKY: Okay. But it's your
testinmony that the asynmetric design is still your
preferred design?

MR. DE YOUNG We proposed a mtigation
proposal for biology that you have before you.
And we certainly optimzed what's |left of the

site, yes.
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MS. BELENKY: |In your testinony, and |'m
not sure which of you wote this, this is in your
witten testinony, you just said rough grading.
I's that a technical tern®

MR. DE YOUNG Ask M. Stewart to answer
t hat .

VR. STEWART:  Yes.

MS. BELENKY: And can you provide us
with a definition of rough gradi ng?

MR. STEWART: The definition of rough
grading, as we're using it, has connotations of a
certain amount of variance in the ampunt of
gradi ng. The specific nunber of inches up and
down | don't recall

MS. BELENKY: Is it in the testinony,
the difference, the ampbunt of inches between rough
gradi ng and ot her gradi ng?

MR STEWART: | don't believe so.

MS. BELENKY: In table 5.11-3 R2 there's
a table that has the anpbunt of grading on each
site.

MR HARRIS: Is that in the M3 proposa
or is that --

MS. BELENKY: | believe it's the one you

are calling the M3 proposal
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MR HARRIS: -- it's attachnent B.
Attachment B. ['msorry, | just want to make sure
nmy wtnesses know which docunent. | didn't

recogni ze it by the reference.

HEARI NG OFFI CER KRAMER:  What was t he
tabl e, again?

MS. BELENKY: | used the table nunber
rat her than the page nunber, --

MR HARRIS: It's that attachnment B to
exhibit 88. Soil loss table, is that what you're
referring to?

MS. BELENKY: 3 R2. Yeah, umhum So,
this table actually describes the anpbunt of
gradi ng on each site, is that correct?

MR, STEWART: Could you repeat --

MS. BELENKY: This table describes the
amount of grading on each of the sites?

MR, STEWART: Could you repeat which
table you're | ooking at?

MS. BELENKY: Oh. It's on page 61 of
the pdf, and it is table B, 5.11-3 R2.

MR, STEWART: Thank you.

M5. BELENKY: This table describes
grading, is that correct?

MR STEWART: Yes.
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MS. BELENKY: And when it refers to the
690 acres of grading on the Ivanpah 1 site, what
kind of grading is that?

MR, STEWART: It's not clear in the
tabl e what kind of grading that is.

MR HARRIS: Let nme interject. This
isn't a table of estimate of soil loss. This
refers to gradi ng?

MS. BELENKY: This table describes the
gradi ng and the acreage of grading.

MR. CARRIER That's correct. This is
John Carrier. This table is an estimate of soi
| oss using the Russell Equation. And it uses some
relatively conservative estimtes to estimte the
amount of soil that would be lost fromthe
proj ect.

And so they are sone estinmates, and the
assunptions for those are in the footnotes bel ow
t he tabl e about what the assunptions were in
cal cul ati ng these figures.

MS. BELENKY: But the anpbunt of grading
listed for each of the project sites, is that the
correct amount of gradi ng?

MR. CARRIER. These are assunptions and

estimates. There's no final design to determ ne
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t he exact anount of grading.

MS. BELENKY: |'mjust trying to find --
sorry, | don't have everything printed out so it
may take me a bit |onger.

So on page 3-12 of your exhibit 88, this
M 3 proposal, you discuss the reduction of grading
i npact. What kind of grading inpact would be
reduced? Can you be specific?

MR, STEWART: Are you referring to
gradi ng and eart hwork inpacts paragraph?

MS. BELENKY: Well, that is the title of
the paragraph. But I'mstill trying to get at and
under st and what you nean by rough gradi ng and
other grading. Cdearly fromyour own chart there
wi Il be hundreds of acres of grading in the
remaining area. So what is the difference in the
grading? And what is your testinony as to the
di f ference?

MR STEWART: What is referred to on
page 3-12 where the docunment says: this mitigation
proposal would elimnate roughly 150 of the 170
acres or about 88 percent that woul d ot herw se
need to be graded" that is full conventiona
grading --

MS. BELENKY: But your other chart --
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MR STEWART: -- that wll be
el i m nat ed.

M5. BELENKY: What is the 170 acres?
Your own chart that we just | ooked at shows that
there will be 917 acres of grading. So where does
the 170 acres of grading cone fronf

MR STEWART: The 170 acres is in what
was nmostly the northwestern area of the origina
| vanpah 3.

MS. BELENKY: So you're just saying that
in the area you woul d avoid, you al so woul d not
grade, is that correct?

MR, STEWART: Yes.

MS. BELENKY: Ckay. It won't reduce
grading in any other area of the project?

MR, STEWART: |t does not reduce grading
within the remaining footprint of the Ivanpah 3 or
the mtigated 3 project.

MS. BELENKY: And the 20 acres that are
remai ni ng, you're saying roughly 150 of the 170
acres of gradi ng woul d not happen. What are the
20 acres that are still going to be graded?

MR STEWART: There is still a small
portion of gas line gulch, which is a |arge wash,

that is still part of the M3 project boundary.
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That is where the remaining 20 acres is.

MS. BELENKY: Is that on one of the
maps? Can you show us that?

MR, STEWART: It's in staff suppl enenta
t esti mony.

MS. BELENKY: The map is?

VR. STEWART:  Yes.

HEARI NG OFFI CER KRAMER: Do you have a
page cite we can | ook at?

MR. STEWART: Figure 17.

MS. BELENKY: In this area what kind of
gradi ng woul d be done?

MR. STEWART: Rough gradi ng.

MS. BELENKY: | think there's still some
confusion. Wen you say the 170 acres of grading,
did you nean in the original proposal or in this
area in the original proposal?

MR STEWART: The 170 acres was in the
original proposal. And it was, by and large, in
the original |vanpah 3 configuration. There are
20 acres remmi ning that require grading.

MS. BELENKY: Well, no, | think we've
established that there are over 900 acres that are
going to be graded in Ivanpah 3. That's what your

other table shows. That's why | don't understand
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where these nunbers are com ng from

MR HARRIS: Is there a question?

MS. BELENKY: Yes. The question is how
nmany acres are going to be graded in the Ivanpah 3
under your nitigated proposal

MR. CARRIER This is John Carrier. |
t hi nk your confusion is because you're taking a
table that was conservatively estimted and
thinking that that's a design feature

If you look at the notes in the table of
5.11-3 R2 that you started with, it tal ks about --
and actually on page B-2 -- what sone of the
assunptions are.

And it's assum ng, for exanple, that,
you know, that the | aydown area woul d take one
nonth to grade, basically that the whole
construction |logistics area it's assum ng would be
-- other than the part that's being renoved for
rare plants and succul ent storage, those areas
that are being avoided -- that that whole area
woul d be graded.

Now whet her that's going to happen or
not I don't think so. But we don't have design
drawi ngs. So to be conservative, he assuned that

gradi ng woul d take place over |arger areas than
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what will |ikely happen.

But we do not have design drawi ngs so we
don't know exactly where grading will occur

MS. BELENKY: So you have no estimate
for the anpbunt of grading that will be on the
site, is that your testinony?

MR. CARRIER W have maxi mum
assunptions that are in this table. W have no
m ni mum assunptions of what it will be.

MS. BELENKY: Sorry, |I'mjust |ooking
for the earlier maps that did show the graded, it
showed the |l arge grading area, which | don't --

MR. CARRI ER. That was back --

MS. BELENKY: Yeah, but they didn't
show, if | understand correctly, they did not show
the grading that's going to be done in other
areas. It only shows the big areas where they
pul | out |arge amounts of --

MR. CARRIER And those areas are the
ones that Todd was referring to in the text.

MS. BELENKY: | think it's nore than 170
acres. That's why |'m confused by your testinony.
And | will findit.

(Pause.)

MS. BELENKY: kay, on page -- it's
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figure 12 of the staff assessnment.

HEARI NG OFFI CER KRAMER:  The addendum or
the original staff assessment?

MS. BELENKY: The original staff
assessment. Discusses an overall grading plan

MR HARRIS: So this is called not a
suppl enent to the staff's testinony --

M5. BELENKY: Staff assessnment, it's on
t he pdf, page 94.

MR. HARRI'S: In which section of the
assessnent ?

MS. BELENKY: It's right before
alternatives, the page before alternatives.

MR HARRI'S: Sorry, can you give the
page number agai n?

MS. BELENKY: The pdf page 94. And it's
called figure 12, project description

(Pause.)

MR HARRIS: | guess | want to ask the
guestion, this is not in the applicant's
testinmony, fromthe applicant's testinony about M
3, so I'mnot follow ng.

MS. BELENKY: |'mtrying to understand
the basis for the statenent that there would only

be 20 acres left of grading after this
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alternative. | do not see any evidence of that.
In fact, all of the evidence points to the
opposite direction. | don't see where these
nunbers are conming from

You have testified that there will only
be 20 acres of grading left. There were 170 acres
of grading, now you' ve taken out 150, there wll
only be 20 acres of grading left. | do not
understand the basis for that statement.

DR. SPAULDI NG This is Geof Spaul di ng
To be clear we're tal king about grading only
within the original defined |Ivanpah 3 area. And
we're still talking only about the Ivanpah 3 area
that remains.

The 170 acres, M. Stewart will concur,
is that part that was rough grading for the
boul dered terrain associated with that wash area,
is that correct?

MR, STEWART: That is correct.

DR. SPAULDI NG And therefore, since
we're not affecting that boul dered terrain, nost
of that terrain is no |longer part of the project.
Therefore only about 20 acres are left, within
| vanpah 3, al one, for rough grading for boul ders.

We apologize if that wasn't a clear as
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it could be.

MS. BELENKY: Well, it's still not clear
at all.

DR. SPAULDING Well, I'mreal sorry. |
don't think I can make it any clearer

MS. BELENKY: | think the evidence in
the record seens to show quite a bit nore grading.
And | still don't see the basis for your saying
this. But I'Il nove on.

['"'mnot sure which of the applicants
this is for. | notice that the applicant has
asked the air district to provide your air permt,
is that correct?

MR HILL: This is Steve Hll. Yes,
that is correct.

MS. BELENKY: And does that nean you are
no | onger proposing, you' re no |onger applying for
your original proposal? You are only applying for
t he new proposal ?

MR HILL: [I'mnot sure | understand
your question.

MS. BELENKY: You had an air district
permt fromyour original proposal?

MR HILL: What we have is an FDCC

MS. BELENKY: That's the FDOC, thank
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you. And you have asked the air district to
change that, is that correct?

MR HILL: That is correct.

MS. BELENKY: Wen you applied to the
air district to anend your permt did you ask them
to include the 5 percent Iimt on the use of the
gas boilers that is proposed by the staff at the
CEC?

MR HILL: No, we did not.

MS. BELENKY: M. De Young, this norning
you testified that the area that is now excl uded
fromyour M3 proposal would be set aside. Wat
did you nmean by that?

MR. DE YOUNG Perhaps that wasn't the
best termto use. |It's being renmoved fromthe
project, so it will no |onger be inpacted by
proj ect construction.

MS. BELENKY: Thank you. You al so
testified this norning that you will be preparing
an anended transl ocation plan?

MR DE YOUNNG No, | did not. What | --

MS. BELENKY: To the best of your
know edge is the applicant or the applicant's
contractors working on an anended transl ocation

pl an?
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MR DE YOUNG What | indicated this
norni ng was that the decision on where to, and
actually let's use the correct term it's
rel ocation not translocation. The applicant has
not proposed, other than the comrent that was made
that the northern mtigation area would be
avail able for relocation of tortoise.

The deci sion on where to | ocate the
tortoise is not an applicant decision. It's an
agency decision, and will cone out of the
bi ol ogi cal opinions being prepared by the Service.

Shoul d the Service conme back and ask us
to evaluate the area, |I'mnot sure there's mnuch
nore woul d need to be done. It's already been
t horoughly evaluated over the last three and a
hal f years of this project.

MS. BELENKY: Thank you. And you've
just testified that the correct word would be
rel ocation. What is your basis for that
st at ement ?

MR. DE YOUNG Relocation being within
1000 meters of wherever the tortoise is |ocated.
| believe that that area, or that that distance
mght, in fact, be increased.

Transl ocation | associate with novement
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into a conpletely different area

MS. BELENKY: Thank you. And | think I
just have one last question for the applicant.

When you use the term and | believe it
was M. De Young this nmorning, the terml ow i npact
desi gn, which you stated you were using that term
to discuss the fact that water would flow freely
across the site, is that correct?

MR. DE YOUNG Low inpact design is a
termthat's used in stornwater managenent.

MS. BELENKY: Thank you.

HEARI NG OFFI CER KRAMER:  Anyt hi ng el se?

M5. BELENKY: | think I'mall done.
Thank you.

HEARI NG OFFI CER KRAMER:  Ckay, | think
we' ve gone through all the parties at this point.
Any redirect, M. Harris?

MR. HARRI' S: No, thank you.

HEARI NG OFFI CER KRAMER:  Okay. That'|
will conclude -- well, actually we had some
guesti ons.

EXAM NATI ON

HEARI NG OFFI CER KRAMER:  The | aydown

servicing area between units 1 and 2, | think at

various times you' ve used the term called parts

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

136
of it an avoided area, but also in the same breath
suggested that it mght be used -- those avoi ded
areas mght be used for nurseries or transplanting
or, you know, sone other activities in connection
with mtigating some of the inpacts to the
speci es, plant species you find onsite.

And to me that sounds inconsistent that
you woul d be using an avoi ded area for some
proj ect purpose. Could you set me straight on ny
nm sperception, perhaps?

MR CARRIER. This is John Carrier
Yes, you're correct. It should probably be nore
precisely stated as it's going to be avoi ded from
construction inpact. That there will be, we plan

to use those areas for succul ent storage, for rare

plant transplant. |If we have a rare plant that's
in the path of construction we'll transplant it to
an area.

So it's not going to be part of the
construction areas. That's what we nean by
removed from construction

HEARI NG OFFI CER KRAMER: (Ckay, so those
uses will occur in such a way that you woul dn't
affect the plants that are already in those areas?

MR CARRIER We'd try to ninimze any
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i npact. There's not going to be big equi pnment
com ng in grading, you know, not |aying out grave
for a parking area or those kinds of things.

HEARI NG OFFI CER KRAMER: Okay. And at
various time, | think, both in your filing and in
the staff's analysis, 433 acres is used. And in
ot her places, 476 acres. Could you reconcile
those? Do those nunbers ring in your nenory?

MR DE YOG [|I'mnot famliar with
476; 433 acres is what we've described. Ceof.
I'"'msorry --

DR. SPAULDI NG Those figures are from
table 3.2-1 in the mtigated |vanpah 3 proposal
There are actually two rather small areas within
what's commonly terned construction |ogistics area
that account for 38 acres and five acres,
respectively.

When those are added to the 433 acres
for the northern rare plant avoi dance area that
we' ve been discussing, they come up to 476.

HEARI NG OFFI CER KRAMER  Ckay, | --

MR BELL: M. Kraner, if | could, |
know we' re doi ng party panels, subject nmatter
panel s, however Msa MIlliron is here. Aml

sayi ng your nane right? |'msorry.
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M5. MLLIRON: MIlliron

MR, BELL: MIlliron, sorry. New |ast
nane for me. And | think she mght be able to
provi de sone clarification based on the sane
guesti on.

HEARI NG OFFI CER KRAMER:  Ckay, well, |
think he's already provided it, but thank you for
the offer.

MS. MLLIRON:. | would say the sane
t hi ng.

HEARI NG OFFI CER KRAMER:  But we will get
to the staff in a nmonent.

MR. CARRIER Let ne -- excuse ne, but
that clarifies nmy response to you earlier, that if
you |l ook at that table, 3.2-1. So of that area
that's being renoved from construction, 66 acres
will be used for transplanting, but that 38 plus 5
will be conpletely avoi ded, other than there will
be a underground transm ssion |line that goes
t hrough that 38-acre parcel. Those will remain
unt ouched other than that underground transm ssion
l'ine.

But the 66 acres will be not used for
construction, but will be used for suppl enent

succul ent nursery and rare plants.
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HEARI NG OFFI CER KRAMER: Okay, so it's
in a different category.

MR, CARRI ER  Yes.

HEARI NG OFFI CER KRAMER: Okay. M fi nal
guestion was staff, in their analysis, suggested
that there was sonme, | hate to use the word
significance, but that the applicant had failed to
recogni ze the halo concept inits filing.

And | believe they wanted to nake it
clear that they expected that halos would still be
applied to those plants that were found, of the
two species -- |I'm blanking on the nane right now,
but they were found within the actual construction
area.

MR. DE YOUNG The Rushby's desert nall ow
and the Myjave ni | kweed.

HEARI NG OFFI CER KRAMER: And, M. De
Young, earlier this norning | think you said
sonet hing that suggested that there was no attenpt
to elimnate the halos. But | just wanted to
confirmthat.

MR. DE YOUNG That is correct. There
is no attenpt for those two species to renove the
hal os. Those areas will be located in the field,

t he shape and size defined. Fences installed

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140
prior to the start of construction. And they'l
be avoi ded during construction and operation

HEARI NG OFFI CER KRAMER:  Okay, thank
you. Did you have any questions?

PRESI DI NG MEMBER BYRON:  No.

HEARI NG OFFI CER KRAMER:  Ckay. That
will do it then for the applicant's panel. Thank
you, gentl enen.

And we will then go to the staff.

(Pause.)

HEARI NG OFFI CER KRAMER: So, |et ne ask
you, any of the parties wi sh to cross-exam ne any
of the staff witnesses? You've already talked to
Ms. Sanders. M. MIliron is here. Do you have
qguestions for her?

MR, SUBA: | have a question for M.
MIliron.

HEARI NG OFFI CER KRAMER:  Ckay. Ms.
MIlliron, you testified previously and were sworn?

M5. MLLIRON: | did.

HEARI NG OFFI CER KRAMER: (Ckay, so you're
still sworn.

HEARI NG OFFI CER KRAMER: Go ahead, M.
Suba.

MR HARRIS: I[I'msorry, M. Kramer, a
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guestion. Can we figure out who else fromthe
staff -- and ask questions of the air expert and |
can let my air experts go.

| wanted to know how nmany staff
wi t nesses there are and how many peopl e have
qgquestions for us, so | can rel ease people.

HEARI NG OFFI CER KRAMER: Let's see. On
that list would be -- actually at |least on the
Sierra Club's list Ms. MIliron is not there. So
that's a good point.

Let's try to assenbl e a panel of the
staff witnesses. Defenders did ask, let's see,
for M. Kessler, Susan Lee, Susan Sanders, Ms.
MIlliron and Brenner Minger.

MR BELL: Yes. Staff does have an
objection as to Susan Lee. M. Lee worked on none
of the materials that have been submtted. |
understand that Ms. Lee only worked on a section
that has already been the subject of hearings.

The intervenors had been given the
opportunity to cross-exanmne Ms. Lee as to the sum
of her testinobny. And since she has nothing
further to offer with the current proceedings,
staff would be objecting to her bei ng nmade

avail abl e for cross-exam nati on.
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MR, BASCFIN. M. Kraner, | have a
response to that. As you stated earlier, it's
appropriate to conpare various alternatives to
this proposal. And Ms. Lee, as the staff's
preem nent alternatives expert, it's entirely, |
t hi nk, appropriate to have her testify.

HEARI NG OFFI CER KRAMER.  On what
particular topic do you wi sh to make a conpari son
with her?

MR. BASOFIN: | have a few questions for
her regarding this proposal, and --

HEARI NG OFFI CER KRAMER: | nean rel ative
to what? Biology, traffic?

MR. BASOFIN: Relative to biology.

HEARI NG OFFI CER KRAMER:  Ckay. M.
Kessler, Ms. Lee was, in offering the alternatives
section, did she serve in the role as an expert on
bi ol ogy? O did she rely upon others in that?

MR, KESSLER: She relied upon others.

HEARI NG OFFI CER KRAMER:  (Okay. That
woul d be the biological wtnesses who are
avai | abl e t oday?

MR. KESSLER:  Yes.

HEARI NG OFFI CER KRAMER:  So i n that

circunstances, M. Basofin, | don't think it's

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

143
necessary to have her here to tell you what she
heard fromthe very people to whomyou coul d pose
t hose questi ons.

MR, BELL: M. Kraner, just a
clarification. There were two additional bio
wi t nesses, Dick Anderson and Carol yn Chai ney-
Davi s, that supported the alternatives in the bio
assessnent. And neither of them have been asked
to appear today.

So | believe that Ms. MIliron could try
to address anything, if you saw that appropriate.

MR, BASOFIN. M. Kraner, | guess an
addi tional point |I would have is that we now
ef fectively have two proposals for a reduced
acreage of the site. One of themwas anal yzed in
the alternatives analysis by Ms. Lee. | think
that was previously referred to as a reduced
acreage alternative

We now have an additional proposal that
al so reduces the acreage. So | think it's
entirely appropriate to conpare those two
proposal s together. And | think that M. Lee
woul d be witness to do that, having assessed the
reduced acreage alternative.

HEARI NG OFFI CER KRAMER. M. Bell, were
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you about to say sonething?

MR BELL: | think if Ms. Lee had
anything to do with offering any section of the
staff addendum if Ms. Lee had done any work with
respect to the applicant's proposal, then her
testinmony may be relevant to this proceeding.

But she's done nothing to any issue
that's germane to this proceeding. She's |ooked
at none of the information that's provided by the
applicant. She's done no work at all on the
subj ect of this proceeding. Her testinony sinply
isn'"t relevant to this proceeding.

MR. BASOFIN: M. Kramer, |'ll preserve
ny objection for the record. | think, based on
your statement earlier that it is appropriate to
conpare alternatives to each other in this

proceeding, that M. Bell's argunent that it's not

germane to this proceeding, you know, | think
that's -- argunent.

But | will, as a matter of conprom se
and to nove things along, | wll address ny

qguestions that were for Ms. Lee to M. Kessler
HEARI NG OFFI CER KRAMER:  And Ms.
MIliron?

MR, BASCFI N:  Yes.
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HEARI NG OFFI CER KRAMER:. Especial ly if
they' re biological ones. She -- believe she is
t he biol ogi cal expert, not M. Kessler

MR HARRIS: M. Kraner, | just want to
support staff's position on this. | think it's a
danger ous precedent for the Commi ssion to have
wi t nesses who were not involved in the preparation
of testinmony to be cross-examined. | think that's
out side the scope of the proceedi ngs here.

M. Bell and staff has testified that
Ms. Lee had nothing to do with the preparation
And so they can cross her on all her testinony,
which is zero, in this case

And so | think this is really a non-

i ssue and something that |I'd urge the Comm ssion
to be aware of going forward as an attack to
create the inpression that sonehow people are
bei ng deprived the opportunity to ask questions
about the testinobny presented. That is sinply not
the case here.

HEARI NG OFFI CER KRAMER  Ckay. Let ne
ask, the applicant basically convened a panel of
all of its experts on all topic areas; and
al t hough the di scussion was certainly focused on

bi ol ogy.
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Let me ask, does anybody have -- is
anybody pl anni ng on havi ng any questions of M.
Munger with regard to air quality questions?

MR, BELL: Staff will have just a couple
of clarifying questions for M. Minger

HEARI NG OFFI CER KRAMER: Okay. Is he
here ri ght now?

MR, BELL: He is.

HEARI NG OFFI CER KRAMER: Okay. Wy
don't you cone forward, sir, and what we'll do is
create a panel simlar to the applicant's, where
all the subject experts are available. And they
can be questioned at once.

Right, these are all the staff's
experts.

MR, BELL: Yes. W previously heard
from M. Sanders. Present are M. Kessler, M.
MIlliron and M. Miunger. Testinony has previously
been admitted. | just have a couple of follow up
guestions for M. Minger based on his testinony
that was previously adnmtted.

HEARI NG OFFI CER KRAMER: Ckay, go ahead.

MR, BELL: M. Minger has not previously
been sworn, however.

HEARI NG OFFI CER KRAMER:  Ckay, if you
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woul d stand and rai se your right hand.
Wher eupon,
BRENNER MUNGER
was called as a witness herein, and after first
havi ng been duly sworn, was exam ned and testified
as follows:

(Tel ephone interference.)

PRESI DI NG MEMBER BYRON: St and by.

HEARI NG OFFI CER KRAMER: | just stood up
away fromnmy mcrophone to swear in a wtness.

You didn't mss much.

Pl ease state your nane, your full nane,
and spell your last nane for the benefit of the
court reporter.

MR. MUNGER: My nane is Brenner Minger;
it's spelled B-r-e-n-n-e-r Mu-n-g-e-r

MR, SPEAKER: |s your mic on?

HEARI NG OFFI CER KRAMER:  For sone reason
that side of the roomis always a little quieter.
So if you could -- if all of you could project it
woul d be very hel pful.

Wher eupon,

M SA M LLI RON and JOHN KESSLER

were recalled as witnesses herein, and having been

previously duly sworn, were exam ned and testified
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further as follows:

HEARI NG OFFI CER KRAMER: Go ahead,

M. Bell.

MR, BELL: Thank you.

DI RECT EXAM NATI ON
BY MR BELL:

Q M. Minger, did you prepare testinony to
be included in the final staff assessment addendum
in the matter being heard here today?

MR MUNGCER  Yes, | did.

MR, BELL: In what subject matter area?

MR, MUNGER: Air quality, an addendumto
the air quality testinmony and an addendumto the
gr eenhouse gas testinony.

MR. BELL: Are there any changes to your
testimony?

MR. MUNGER:  Yes.

MR. BELL: And could you describe what
t hose changes are?

MR. MUNGER: Yes. As a result of the
re-scopi ng of the project given forth in the
mtigated |Ivanpah 3 proposal, the applicant has
requested the Mbjave Desert Air Quality Managenent
District to revise the final determ nation of

conpl i ance including the pernit conditions.
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Once those revisions are made we will be
revising the conditions of certification to match
t he changes that the district nmakes in their
permt conditions.

MR, BELL: What are the things that
you're still waiting to receive before you can
nmake t hose suggested changes?

MR. MUNGER: Conpl etion of the FDOC
revision process. W also have pending with the
applicant requests for additional information
whi ch woul d update the basis for the 5 percent
fossil fuel |limt. And that's AQSC 10.

MR. BELL: Do you have a tineline before
you'll receive that information fromboth the air
district and the applicant?

MR. MUNGER  Yeah, --

MR, BELL: Two-part question, sorry.
Fromthe air district?

MR MUNGER: Fromthe air district ny
understanding it's a matter of weeks.

MR. BELL: And fromthe applicant?

MR. MUNGER: That | do not know.

MR, BELL: kay. Nothing further.

HEARI NG OFFI CER KRAMER:  Now, maybe |

m ssed somet hing, but would the applicant's
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i nformation have to conme before the air district
could finally act?

MR. MUNGER: No. The certificate,
conditions of certification that's requiring the
information is AQSC-10, which has to do with the 5
percent of fossil fuel

HEARI NG OFFI CER KRAMER  Ckay. So when
you say weeks, you're thinking two to three weeks
or --

MR. MUNGER That's the district's
process, as | understand it. And | don't have any
firmschedule fromthe district at this tine.
know that a draft revision to the FDOC has been
i ssued.

MR. BELL: | can represent to the
Commi ssioners and M. Kramer that as soon as the
information is in, staff is intending to file an
errata with those changes. But we can't do that
until we hear back fromthe air district.

HEARI NG OFFI CER KRAMER: To what extent
will the -- the emission linmts will increase, is
that right?

MR. MUNGER: No. The changes to the
FDOC permt conditions are admnistrative in

nature and they're pronpted by the re-scoping of
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t he project.

These include reduction in size of the
| vanpah 3 auxiliary boiler; the elinination of one
of the energency generators for the Ivanpah 3
power bl ock.

And so the permt conditions would be
changed to reflect that the Ivanpah 3 boiler would
be the same as the |Ivanpah 1 and 2 boiler, and
there only woul d be three energency generators
total.

HEARI NG OFFI CER KRAMER: So woul d t he
permtted | evel of em ssions change at all in the
condi tions?

MR MUNGER: Not in the district's
current conditions.

HEARI NG OFFI CER KRAMER:  What about the
conditions that staff is proposing?

MR. MUNGER: There may be a change in
gr eenhouse gas em ssions dependi ng upon what the
response is for our request for an update on the
annual fuel usage associated with the revised re-
scoped project.

However, at this point we don't expect
that to change the conclusions of the ongoing

anal ysis, that the inpacts will not be
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significant.

HEARI NG OFFI CER KRAMER: Ckay, so then
the emissions linmits, to be clear, in the
conditions would be the same as they are proposed
currently?

MR MIUNGER: If | may clarify. The
short-termemssion limts will not be changed
In other words, the pounds-per-hour enission rates
for the boilers or generators will still be
subject to the tier two requirenents.

VWhat may change is the annual fue
usage, which would inpact in the annual inpacts,
annual air quality inpacts and greenhouse gas
i ssues.

HEARI NG OFFI CER KRAMER: And so it woul d
i npact them upward or downward direction?

MR MUNGER: It depends on what the
information is that they provide. But on the
annual basis, the inpacts are very very very | ow.
In fact, in my testinmony | related that the change
in impacts would result fromthe |vanpah 3 new
configuration is lost in surrounding air. They
are that small.

HEARI NG OFFI CER KRAMER:  Okay, thank

you.
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And then you had no direct for any of
the other staff?

MR. BELL: No.

HEARI NG OFFI CER KRAMER: Wl |, the one
other staff that's with you.

MR BELL: |'msorry, M. Kessler
counts.

HEARI NG OFFI CER KRAMER: He's al ways
here.

(Laughter.)

HEARI NG OFFI CER KRAMER:  Ckay. Ms.

Bel enky, any questions for the staff?
MS. BELENKY: | do, thank you.
CROSS- EXAM NATI ON
BY M5. BELENKY:
Q For M. Munger, is that correct?

MR. MUNGER:  Yes.

MS. BELENKY: Thank you. | did have a
question. | was -- this goes specifically to the
gr eenhouse gas addendum On page 4-24, it's the
| ast paragraph there. You state that the
em ssi ons woul d be approxi mately 20,900 netric
tons, is that correct?

MR. MUNGER That's correct, that's what

the testinbny shows.
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MS. BELENKY: On the chart on the next
page, it shows that the em ssions, the boilers
woul d emit 23,549 netric tons. And then the
em ssions fromthe total fromthe facility would
be 25, 359.

Can you explain to me how those nunbers
rel ate?

MR. MUNGER: That is a typographica
error. The nunbers in the table are the correct
nunbers.

HEARI NG OFFI CER KRAMER: So to be cl ear,
then, the text on 4-24 should be changed?

MR, MUNGER: Correct.

HEARI NG OFFI CER KRAMER:  And t he new
nunber shoul d be --

MR, MUNGER 25, 359, sir

HEARI NG OFFI CER KRAMER: G ve it to ne,

agai n?

MR, MUNGER 25,359 netric tons --

HEARI NG OFFI CER KRAMER:  Ckay.

MR, MUNGER: -- CO2 per year.

MS. BELENKY: Thank you. On page 4-24,
and while I"'mhere I'Il just check -- 4-26, you
state that there would not be stationary -- this

is the third paragraph, 9, down under the
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conpliance with LORS

You state that the project would not
have stationary source emni ssions greater than
25,000, as shown in the first row of the
greenhouse gas table. Designated solely to the
boilers, is that correct?

MR. MUNGER:  Yes.

MS. BELENKY: But the facility, as a
whol e, woul d have greater than 25,000 nmillion
pounds or something -- no, -- metric tons, is that
correct?

MR. MUNGER:  Yes.

MS. BELENKY: The facility, itself,
woul d have nore than 25,000, is that correct?

MR MUNCER:  Yes.

MS. BELENKY: Okay. So you were
speaking there solely of the boilers?

MR, MUNCER:  Yes.

MS. BELENKY: kay. Going back to the
tabl e on page 4-25, what is the basis of these
calculations? By that | nean how did you -- the
basis for your em ssions that you then used to
make this cal cul ati on?

MR. MUNGER: The first -- third col um,

excuse ne, represents the nunbers that were
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provided in the final staff assessment for the
project. And we used those as starting point.

The fourth colum represents the nunbers
associated with the revised project scope. And
t hese were done, again, in the context of an
envel ope approach, looking at sinplified netric to
prorate the original estimtes of greenhouse gas
em ssions for the original project, to reflect the
mtigated | vanpah 3 scope.

So then that's the nunber that was used
for the different sources of em ssions, different
netrics were used for the boilers. W're |ooking
at the capacity. That's been revised from 400
negawatts to 370. For the energency generator
eni ssions the nunmber is -- 3 and so forth. And
then that got to prorate a factor.

So we started with what was in the
original FSA and then prorated those.

MS. BELENKY: So, the original nunber of
480, 000, | believe that nunber came fromthe
applicant, we learned in earlier testinony. You
didn't go out and do any independent analysis to
get this 480,000, is that correct?

MR. MUNGER: Correct.

MS. BELENKY: kay, thank you. And
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just wanted to check. You said that this was a
typographic error, but earlier today you added to
your testimony. You didn't know this typographic

error, is that correct?

MR MINGER: | did not -- no, nm'am
MS. BELENKY: | just was curious because
you had al ready anmended your -- and what

i nformati on are you waiting for fromthe
applicant? Can you tell us what you asked for?
MR. MUNGER: We've asked for an update
of what would be here, the 480,000 mBtu per year,
whi ch was the estimte of the annual fuel usage
for the original scope of the Ivanpah project.
And with the reduction in nunber of heliostats,
with reduction in the size of the steam turbine
generators. We're looking to get a nunber from
themas to what would be their estimate of 5

percent, total solar-thermal input.

MS. BELENKY: Thank you. | think that's
all ny -- oh, | did have one nore question. Did
you nmeke any cal cul ations based on the -- let ne

start back one step.
The air district permt, as it currently
exists, allows for four hours of use of boilers

per day. \Wereas the staff condition would all ow
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for only the 5 percent.

Did you make a parallel calculation on
t he greenhouse gas em ssions that woul d ensue
under a four-hour day scenario?

MR, MUNGER: No, | did not.

MS. BELENKY: Thank you. | have a few
ot her questions on other topics. | didn't know if

you wanted to finish air quality?

HEARI NG OFFI CER KRAMER: No, go ahead
and ask them of each of the panelists.

MS. BELENKY: Al right. And |'m not
sure which of the panel. Going back just briefly
to the question of grading. On page 1.6 in the
staff's filing, again states that there would be
the 20 acres of remmining heavy grading in the
| vanpah 3 site

And I'mtrying to understand what the
basis of that statement is.

MR, KESSLER: Could you be a little bit
nore clear as to what is your question?

MS. BELENKY: In the staff addendum at
page 1.6 -- 1-6, it says that the area in |vanpah
3 that would require heavy grading due to the
vol une of boulders in the area would be reduced

from 170 acres to 20 acres.
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What is the basis for the statement?

MR, KESSLER: W captured what we
under st ood the applicant to be telling us in their
filing. And our interpretation of that is is that
we' d understood that within the nmtigation area
that that would be avoi ded.

That that was a predom nant part of the
I vanpah 3 site that required grading, largely
because of rocks and the presence of rocks that
woul d have to be renpved

So our understanding is that for the
remai ni ng portions of the updated proposed |vanpah
3 site, that there's 20 acres remaining within
that that would still require grading.

Again, we relied on information fromthe
applicant.

MS. BELENKY: So it's your testinony
that your understanding is that the entire |vanpah
3 site there will only be 20 acres of gradi ng?

MR. KESSLER: That's our under st andi ng.

MS. BELENKY: And that's what was
anal yzed in the FSA and the FSA addendum i s that
amount of gradi ng?

MR, BELL: | have to object as that

m scharacterizes the testinony. | think there's a
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di fferentiati on between gradi ng and heavy grading.
Areas that require gradi ng because of boul ders
versus areas that require grading for other
construction purposes.

HEARI NG OFFI CER KRAMER  Sust ai ned.

Pl ease clarify your question

MS. BELENKY: | sinply asked was it his
testinmony that there would be 20 acres of grading
in the Ivanpah 3 site?

MR, KESSLER: Were we eval uated any
changes to soil and water was in, within that
section at all. And as we concluded, | can say
this on behalf of M. Christopher Dennis, is that
we saw that there was a reduction in grading, a
reduction in inmpacts. W considered all the
potential inpacts of the larger scale project
wi t hout our FSA Draft EI'S and concl uded that the
i mpacts would be mitigated to | ess than
significant. And therefore our conclusion is the
sane for this FSA Addendum

MS. BELENKY: | do understand what
you' re saying. What | am concerned about is that
there is this term being used, heavy grading, as
opposed to grading, and that there is no clarity

or analysis of the anobunt of grading.
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MR, KESSLER: | understand your concern
| can't offer any clarity on that.

MS. BELENKY: Thank you.

MR, KESSLER  Sure.

M5. BELENKY: The staff issued a Notice
of Availability of the addendum | believe on
March 17. Can you tell me what the coment period
for public comments for that addendum i s?

MR, KESSLER: W did not offer any
public coment period. W saw this proceeding as
bei ng the opportunity for the parties as well as
the public to offer their comments. This
proceedi ng being the hearing today, and anything
el se offered by the Comm ttee.

MS. BELENKY: So is it your -- |'mjust
trying to understand. Staff's position is that
any public comrent nust be submitted by today?

MR. BELL: 1'd have to object because
that is outside the scope of this proceeding.
There's nothing before us with the Final Staff
Addendum and not hing that this wi tness has
prepared that has anything to do with the public
conment peri od.

HEARI NG OFFI CER KRAMER: Wl | he is the

proj ect manager. They nornally, at |east they are
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certainly well inforned of what staff's intentions
are with regard to public comment. So if he knows
t he answer he can provide it.

MR HARRIS: | guess | want to object on
the basis of there isn't a coment period on a
staff docunent in the Energy Conm ssion's
certified regulatory program There sinply isn't
a comrent period that Ms. Belenky is suggesting
shoul d have been noticed as part of your regul ar
process and thus nothing | acki ng.

HEARI NG OFFI CER KRAMER: That's an
answer, probably not an objection

MR HARRI'S: That's the basis for the
obj ecti on.

MR. KESSLER: And | would just ditto
that. | nean, that's our understanding as staff
is that we don't nornally provide a public comment
period on an FSA and we felt we didn't need to do
that on the FSA Addendum

The reason there is a public coment
period on the FSA Draft EI'S was because that was a
joint docunent which, as you know, got out of sync
early in the process and we needed to provide that
for the federal NEPA purposes as a Draft EIS. But

otherwise it's the staff's understanding that it

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163

is not necessary for us to provide that
opportunity with an FSA Addendum

HEARI NG OFFI CER KRAMER:  And apparently
you do not intend to.

MR. KESSLER: That's correct.

HEARI NG OFFI CER KRAMER. (Ckay, there's
your answer.

MS. BELENKY: | think that's all ny
qguesti ons, thank you.

HEARI NG OFFI CER KRAMER: M. Basofin,
any questions? M. Belenky then you dealt with
all this biology and M. Kessler in all of the
topic areas then? | just want to make it clear
that we're hoping that you will ask all of your
guestions in all areas at this tine.

MS. BELENKY: | certainly tried to.

HEARI NG OFFI CER KRAMER:  Ckay.

MS. BELENKY: | may find another one
hidden in here later. But | think | tried to deal
with all of them

HEARI NG OFFI CER KRAMER  Ckay. M.
Basofin.

MR. BASOFIN:  Thank you M. Kraner. |
just have a couple of questions for M. Kessler.

M. Kessler you received the mtigated
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unit 3 proposal of this docunent on February 12th.
I's that correct?

MR. KESSLER: That's ny recollection.

MR, BASOFIN:. Okay. Wen you received
t hat proposal did you consider it to be a new
proj ect proposal?

MR KESSLER W considered it to be in
response to the mitigation that we proposed in
Bi 0-18, Condition of Certification Bio-18.

MR. BASOFIN: Ckay. Did you consider
the circunstances of the project as being changed?
MR, KESSLER: Well certainly we
recogni zed that there was sone change and that we

felt that they needed to be addressed in the FSA
Addendum  That was the purpose of our docunent.

MR, BASOFIN: And isn't it enough change
that you felt it nerited a new project description
in the addendun? |s that correct?

MR, KESSLER W wanted to disclose to
the parties and the public and the Comittee how
t he project had changed.

So we felt that those relevant parts of
our FSA draft EIS that had changed we wanted to
make it clear as to the substance of the

mtigation proposal by BrightSource.
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MR, BASOFIN: Ckay. And again, you felt
it necessary to draft a new project description.
Is that right?

MR KESSLER. We felt --

MR BELL: That's been asked and
answer ed.

MR BASCFIN: | don't think it's been
answer ed.

MR, BELL: Not the way counsel wanted.
But it's been answered.

MR, BASOFIN: But it's a yes or no
answer .

HEARI NG OFFI CER KRAMER:  Overrul ed.

MR, KESSLER: W revised, yes we felt it
was necessary to update the project description
just as Air Quality, Bio, Soil and Water and
Vi sual because we felt that the updated mtigation
proposal were reflected sone updates in staff's
assessment and we felt the project description
provi ded the basis for our updated assessnment in
those other technical areas.

MR. BASOFIN: And as part of your
updated staff assessnent did you consider
perform ng an additional alternatives anal ysis?

MR KESSLER: We considered it but we
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didn't feel like it was necessary.

MR. BASOFIN:. Did you consider conparing
the Mtigated Unit 3 Proposal with the reduced
acreage proposal that had previously been
identified?

MR, KESSLER W felt that it was within
the confines of that previous analysis for the
reduced acreage alternative and that it would not
change our conclusions within that alternative.

And again, we |looked at this as really
mtigation and the applicant responding to that
request and a recommendation by staff in Bio-18.

| guess just to be really candid, we
didn't see a need to update our alternatives
anal ysis based on this response to our mitigation
pr oposal

And we understand that the parties may
| ook at that differently. But in terns of
staffs's testinobny as included in our FSA draft
El S we woul d have not of changed anythi ng any
conclusions within that alternative section

Therefore we didn't feel it necessary to
update the anal ysis.

MR, BASOFIN:. Ckay. Thank you. M.

Kessler did you prepare the Notice of Availability
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for the Mtigation Unit 3 Proposal ?

MR KESSLER: Yes | did.

MR, BASOFIN: Okay. And would you
consider the staff, I"'msorry strike that. 1In
your analysis in the addendumin your analysis did
you consider the possibility that the avoi ded area
in Unit 3 mght be used as a translocation area?

I"'msorry a relocation area for the

Desert Tortoises?

MR KESSLER: W understood that that
was i ncluded in the applicant's proposal

| did not evaluate bio inpacts nyself.
| was responsible for the Project Description
Section and the Executive Sunmmary.

MR. BASOFIN:  Okay. Thank you. | think
that's all | have

HEARI NG OFFI CER KRAMER: M. Suba.

MR. SUBA: | have questions for Ms.
MIlliron regarding the rare plants on site.

Good afternoon Ms. MIliron. So I'm
going to refer to a few things, Mtigated |Ivanpah
3, Biological Mtigation Proposal, ny coment M 3.

And the applicant's Exhibit 81, Specia
Status Pl ant Avoidance and Protection Plan. That

was previously submtted, if | say Exhibit 81
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that's the nunmber I'mreferring to

So do you understand all that.

MS. M LLIRON: Yes.

MR, SUBA: Thanks. So to summarize the
FSA Bi o Resource Section 6.2 for rare plants, we
don't have to go through all this. It's already
been put in.

But the direct and indirect inpacts to
rare plants on the site include altered hydrol ogy,
altered soil and nutrient chem stry, altered |ight
regi me and introduction of invasive speci es.

Woul d you agree with those?

M5. MLLIRON: |I'd agree with that.

MR SUBA: In addition to those |isted
i mpacts the project will also have inpacts
relating to the fragnentation of the plant
popul ati on habitat and the interruption of
evol utionary processes inherent in the
fragmentation. Wuld you agree with those things?

M5. MLLIRON: | didn't specifically
refer to the evolutionary processes but we did,
did include the concern of habitat fragnmentation
in the testinony.

That's before us and also in previously

filed filings.
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MR. SUBA: Would you agree that
fragmenting plant habitat could inpact the
pol I i nator species for those plants, the ability
for those plants to pollinate and disperse their
seeds or to invade or immgrate into new areas in
the project site.

M5. M LLIRON: That was a concern that |
brought up previously, yes. | agree with that.

MR, SUBA: kay. | consider those
evol utionary processes.

MS. M LLIRON. Ckay.

MR, SUBA: We're just talking different
| anguages. So regarding this list of inpacts do
you agree this will anpunt to uncertainty
contained in the mtigation proposed for the
project's inpacts both uncertainties with what's
bei ng proposed in M3 and in Exhibit 81 and in the
new Bi o- 18?

MS. MLLIRON: Yes | acknow edge those
uncertainties.

MR, SUBA: So in response to the M3
Proposal, Mtigated 3 Proposal, staff has anended
Bi 0-18 to recommend that if the applicant
i npl enents the footprint reductions of the M3

footprint reductions and if the applicant
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i npl enents the Hal o Pl ans, do you understand what
| mean by Hal o Pl ans?

M5. MLLIRON: | do.

MR. SUBA: For M| kweed and Rusby's and
Desert Pincushion as explained in Exhibit 81, as
outlined in Exhibit 81, so a footprint reduction
Hal os for the M| kweed, Rusby's and Pi ncushion
the need for offsite surveys for M| kweed and
Rusby's and to provi de conpensatory mtigation
l ands for M| kweed, that if they do those things
i npacts to rare plants will be considered |ess
than significant under CEQA, is that correct?

M5. MLLIRON: Yes, that's what | wote
in the testinmony that's before us.

MR. SUBA: So on page 46 of the
addendum Bi o Resources, staff wites, the staff
is willing, quote, the staff is willing to accept
alimted amount of uncertainty in this case
regarding the onsite nmitigation proposed for those
i ndividuals located in the project area but
out side protected areas designated in Mtigated
| vanpah 3.

So just to be clear, that neans that the
staff is willing to accept a limted anpbunt of

uncertainty about the Hal os.
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M5. MLLIRON: Correct. | think, are
you referring to, I"'msorry, | didn't see which
part. Is it the last sentence, the added sentence

at the end? |It's 4-6 about --

MR. SUBA: The staff is willing to
accept a limted anmount of uncertainty --

M5. MLLIRON:. ©Oh, it's the |ast
sentence. In this case regarding, okay, | see.

MR SUBA: Yeah.

M5. MLLIRON: Yeah, | was referring to
Rusby's Desert Mall ow.

MR, SUBA: kay and in terns of the
Rusby's. The individuals located in the project
area but outside protected areas designated in M
3. Does that nmean the plants in the Hal os?

M5. MLLIRON:. Right. Wat | was
referring to there is that the uncertainty with
what the fate of the plants that we protected by
the Halos or the fencing within the solar field.

MR. SUBA: kay. That's what | thought
you neant. | just naking sure that that's what
all that neant. So, okay, so just a few nore
guesti ons.

In order for the inpacts to plants to be

mtigated to Il ess than significant there seens to
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be several pieces that need to fall into place
here. Based on the M3 proposal in Exhibit 81 and
in the FSA Addendum the follow ng things need to
happen.

The Hal os woul d have to succeed in
mtigating the list of inpacts we discussed
earlier, the change in water, the soil conditions,
light, fragmentation. All those inpacts the Hal os
woul d need to succeed in mtigating.

I f needed the sal vage and
transplantation of rare plants will need to
succeed.

Al site surveys will need to identify
addi ti onal occurrences of plants.

And if they are found additional offsite
occurrences will need to be protected sonehow.
Sonehow that they are not protected here at
| vanpah.

And identified mlkweed conpensation
lands will actually have to have m | kweed grow ng
on them So do you agree that those things would
need to fall in place in order for mtigation to
be mitigation?

MS. MLLIRON. Are you seeking to

clarify what | put into Bio-18 or? Because what |
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put inthereis alittle bit different in terns of
whet her the conpensation |land is occupied or not.
There was sone discussion earlier in the addendum
that tal ked about protecting land that's adjacent
to, in the sane watershed as a known occurrence.
But | didn't actually, | don't believe in Bio-18
it requires the conpensation | and be occupi ed.

MR. SUBA: | agree with your statenent.
But thinking ahead into the future. |If the reason
for identifying and acquiring those conpensation
lands is to mitigate the mlkweed, presunmably we
are going to want m | kweed on those | ands.

M5. M LLIRON.  Yes.

MR. SUBA: kay, that's what | was
trying to get at.

M5. M LLIRON. That would be ideal. But
| realize that we don't have a way of determ ning
whet her they are occupied right now so that's why
it was witten the way it was.

And it would allow, if it wasn't
occupi ed, the thought is that it would still have
conservation val ue because it would be in a
suitable or at least historically suitable
habitat. So perhaps it could be, it would have a

better chance of being restored or reintroduced
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into an area if it's no |onger there.

MR, SUBA: M point of listing these, if

t hese happen then mitigation happens, is to
underscore all the maybes and mights and ifs that
are involved in this mitigation proposal, both th
M3 in Exhibit 81 and the FSA Addendum are takin
great leaps of faith in establishing mtigation
for our plants.

So ny followup question to that
statenment is that if those neasures don't succeed
if the Halos don't succeed in mtigating the |ist
of inpacts we described, over tinme. |If the
sal vage and transplanting are not successful, the
surveys don't turn up any new occurrences of
m | kweed, and if compensation |ands don't turn up
any occurrences of mlkweed or represent ml kweed
habitat, then will the project inpacts, in your
opinion, lead to the extirpation of mlkweed in
California?

M5. MLLIRON: Well, | don't know that
could say that it would directly lead to the
extirpation. It would certainly I think have a
substantial inmpact on its continued existence in
the state if all of those things fail ed.

But part of Bio-18 is a renedial action

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345

74

e

g



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

175
plan that there woul d be sone seed collection and
storage in the event that everything failed for
preservation of the gernoplasm Now | realize
that doesn't put the plant back in the habitat but
that was ny intent in including that renedial
action plan.

MR. SUBA: Thank you. Wbuld you say the
same for -- that you just said for m | kweed, would
you say the same for the pincushion, the desert
pi ncushi on?

MS. MLLIRON. What was the question?

MR SUBA: If those lists of ifs didn't
succeed then woul d pi ncushion suffer potentially
the same fate as the m | kweed?

M5. MLLIRON: | think it would be a
substantial effect but not as much as for the
m | kweed. Just because owi ng to the nunber, the
pi ncushi on has a | arger nunber of occurrences that
are not associated with the project.

So, you know, the proportion of the
state's occurrences that would be inpacted from
this project is |ower conpared to the Mjave
M| kweed. And there's just, | believe there's
just nore total occurrences in the state that are

recent. Wereas with the m!| kweed there's not as
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many recent confirned occurrences.

MR. SUBA: And one nore along this line,
the Rusby's Desert Mallow. |If these measures
don't succeed, its fate in California?

M5. MLLIRON: | think for the Rusby's
Desert Mallow. It seens to ne based on its, just
its overall life formand pollination strategy,
which tends to be a little bit nore generalized
conpared to the m | kweed. Again, there would be
an inpact if all of those mitigation measures
would fail. But it wouldn't be as devastating,
guess | would say, conpared to the m | kweed.

MR. SUBA: Thank you.

MS. MLLIRON. There's just a | ower
nunber of occurrences that are inmpacted. And nore
of the occurrences are actually within the area
that's going to be protected.

MR. SUBA: Thanks. A couple nore.

So in the FSA Addendum in the Bio-18
addendum there is a recommendation to identify and
acquire off-site conmpensation |ands for m | kweed
on private land. 1In the original FSA, 6.2-40, the
FSA reads, quote:

"Essentially all occupied

habitat, i.e. habitat containing
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speci al status plants, occurs on

federal land, prinmarily BLM and NPS

and. And no suitable private

parcels were found that could be

pl aced under a conservation

easement or other restriction to

prevent future devel oprment."”
End quot e.

So ny question is, what changed in your
anal ysi s?

M5. MLLIRON:. Well in this case we went
back and asked our G S staff to redo that
owner ship analysis with specific enphasis on the
m | kweed. We basically did a process of
elimnation. They put on all the public ownership
| ayers.

At the end of that it appeared that
there were parcels that didn't fall into any of
t hose public ownership layers. And there were
some that were, essentially from process of
elimnation, they | ooked to be private because
they were next to National Park Service |and or
BLM |l and. And they appeared to be in holdings.
There was one that overlapped with a m | kweed

known occurrence, another one was right adjacent
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to one, it abutted the known occurrence.

Bef ore when we were | ooking at the FSA
we were | ooking at whether those -- a substantia
amount of acreage for all of the species that we
were anal yzing were -- unless we did a nore
targeted anal ysis based on the m | kweed.

MR, SUBA: kay. M final question or
guestions have to do with the plans that are
referenced in Bio-18 and outlined in Exhibit 81
Yeah, it's Exhibit 81, the special status plan,
avoi dance and protection plan.

Can you explain what the tineline is for
t hese plans to be devel oped and i npl emented, first
of all. There's a draft plan out now. So what
happens to that draft plan in Exhibit 81?

M5. MLLIRON: Well the condition, the
verification of Bio-18 calls for no | ess than 30
days followi ng the publication of the Energy
Commi ssion's decision for those drafts of those
plans to be submtted.

So | believe the next step would be for
us to see a revised version of Exhibit 81 that
takes into account the renoved acreage fromthe
footprint and how that affects the rest of it. It

woul d include a revision of the map that we saw
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today that the applicant provided and description
of -- we'd essentially have to revise it to
descri be which plants would continue to receive
the Hal o treatnent or on-site mnimzation and
whi ch ones woul d be conpl etely avoi ded.

MR, SUBA: So two |ast questions. How
are the neasures outlined in the draft plan to be
-- how are those neasures -- howis the public
involved, if at all, to ensure that these measures
in the plan are inmplenented? |s the draft plan
devel oped outside the public question? That's ny
qguesti on.

M5. MLLIRON: | don't know that | have
an answer for that because -- | don't know if John
m ght have an answer from conpliance. W
typically, the staff in their review of applicant
mtigation plans, we seek input fromother sister
agenci es and ot her know edgeabl e i ndi vi dual s on,
you know, what changes m ght be needed.

But | don't know that there is a forum
like, there isn't a forumlike this that | know
for review of that kind of a plan. So it's -- |
mean, it's not -- other people can participate but
| don't think that it's sent out, it's not sent

out for a conment period or anything like that.
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MR, SUBA: Well then the last thing Il
say is if nothing else is done well.

The plan calls for baseline nunbers.
It's looking for the numbers of plants on the site
t hat have been protected sonehow and traci ng those
over tine, following themover tine. And then
they reach a certain nunber and sonet hi ng happens.
The baseline nunmbers. It's unclear to me in the
pl an whet her those baseline nunbers are to be
t aken before construction begins or after
construction has al ready happened. Wat's your
starting point?

M5. MLLIRON. W want to | ook at the
basel i ne as being before any di sturbance, any
ground di sturbance. So you could conpare --

MR, SUBA: kay, that should be really
cl ear.

M5. MLLIRON: Yeah, so you could
conpare pre and post.

MR. SUBA: Thank you.

HEARI NG OFFI CER KRAMER:  Thank you.
Basi n and Range Watch, any questions?

M5. CUNNI NGHAM (I ndi scerni bl e).

HEARI NG OFFI CER KRAMER:  I'm sorry, we

couldn't quite nmake that out.
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HEARI NG OFFI CER KRAMER: Basin and Ranch
Wat ch, Ms. Cunni nghamor M. Emmerich.

M5. CUNNI NGHAM  Can you hear me?

HEARI NG OFFI CER KRAMER:  Yes, just
barely.

MS. CUNNI NGHAM  No questi ons.

HEARI NG OFFI CER KRAMER:  Okay, thank
you.

Sierra Club. M. Smith.

M5. SMTH. No questions, thank you.

HEARI NG OFFI CER KRAMER: Dr. Connor for
West ern Wat er sheds.

DR. CONNOR: No questions, thank you.

HEARI NG OFFI CER KRAMER: County of San
Ber nar di no.

MR. BRI ZZEE: No questions, thank you.

HEARI NG OFFI CER KRAMER:  Thank you. |
think I covered everyone except the applicant. Do
you have any questions?

MR. HARRIS: A comment actually. |
wanted to conpl enent the staff on their work. |
thought it was a really trenendous piece of work
on a short time period; thank you for your work.
We have no questions for the staff.

HEARI NG OFFI CER KRAMER: Okay. Did |
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nm ss anyone by chance?

MR BELL: No redirect.

HEARI NG OFFI CER KRAMER:  Okay, thank
you. Ckay.

| could be wong but it appears to e
t hat everybody who was on the |ist for cross
exam nation was either a staff or an applicant
witness. Do any of the intervenors have any other
wi t nesses that they wish to call to our attention
that they wanted to cross examne? | believe we
al ready covered the direct testinmony fromthe
i ntervenors. Ms. Bel enky.

MS. BELENKY: | just wanted to clarify
that question that came up during M. De Young's
testinmony regardi ng whether the intervenors had
said that -- well, his characterization of -- in
terns of the testinony.

HEARI NG OFFI CER KRAMER:  Ckay, go ahead
briefly. Are you neaning to ask M. De Young
anot her question?

MS. BELENKY: | actually need to ask
M. Connor, Dr. Connor a question.

HEARI NG OFFI CER KRAMER:  Ckay, go ahead.
Dr. Connor, are you there?

DR. CONNOR: Yes, |'m here.
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HEARI NG OFFI CER KRAMER: Ckay. You were
previously sworn, correct?
DR. CONNOR: Correct.

HEARI NG OFFI CER KRAMER  Di d you say,

yes?

DR. CONNOR:  Yes.

HEARI NG OFFI CER KRAMER  Ckay. You're
still sworn. Go ahead.
Wher eupon,

DR. M CHAEL CONNCR
was recalled as a witness herein, and having been
previously duly sworn, was exam ned and testified
further as foll ows:

DI RECT EXAM NATI ON
BY M5. BELENKY:

Q Dr. Connor, were you on the phone this

norni ng when M. De Young was testifying?

DR. CONNOR: Yes, | have been on the
phone al |l day.

MS. BELENKY: There was a question as to
the value of the habitat for desert tortoise in
various areas. Perhaps it would be easier to have
you di scuss briefly your understanding, your
background on Ivanpah 3 area if you've been there.

Have you ever been there?
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DR. CONNOR:  Yes, |'ve been there.

MS. BELENKY: Ckay.

DR. CONNOR: And |vanpah 3 | have been
three times.

MS. BELENKY: Thank you. And of the
| vanpah 3 site do you have any opinion as to
whet her the area that would be excluded under the
so-called M3 alternative is good habitat or not?

DR. CONNOR: | think perhaps before
answer that | just make it clear that as far as |
amaware at no tine have | ever identified |Ivanpah
3 as a key issue for desert tortoise. It is ny
expert opinion that the entire project is the
i ssue, not the specific conponent of the project.

I just want to make that cl ear because
t he suggestion keeps being rai sed that sonehow
Ivanpah 3 is the greatest concern with the
intervenors. And fromny position the habitat in
I vanpah 3 overall is as inportant as the habitat
in lvanpah 2 and 1. The entire project itself is
going to fragnment tortoise habitat in the northern
I vanpah Valley. And I think that is one of the
princi pal inpacts.

As far as the habitat itself is

concerned on |lvanpah 3. The area of the project
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of lvanpah 3 that woul d be avoi ded under the new
proposal, in ny opinion that's not the best
tortoise habitat. There are a couple of issues
with it. First of all, as we have heard severa
times today, this area has, this area is slated
for sone of the nobst intense grading of the site.
It has these bolded areas. |It's also got this
| arge wash goi ng through the northeastern portion
of it.

And because of those features |I'd be
concerned that it's actually of less inportance to
desert tortoise in this area. Because the desert
tortoises there typically prefer the Tejada
itself. Does that answer your question?

MB. BELENKY: Yes, thank you.

DR. CONNOR: Perhaps | would al so add
that the tortoise distribution |ist that came out
in the previous hearing is not even, it's going to
be patchy. And | think that the applicant's data
showi ng the distribution of tortoises and tortoise
burrows and so on on Ivanpah 3 shows that the
distribution of tortoise activity in the area is
goi ng to be patchy.

HEARI NG OFFI CER KRAMER:  Okay, thank

you.
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Earlier today we covered the adni ssion
of all the exhibits that were presented in
preparation for this hearing. Do any parties have
any additional exhibits they wish to offer into
evidence at this point in tine?

MS. BELENKY: Not at this tine.

HEARI NG OFFI CER KRAMER: Okay. W al so
noticed this hearing as the opportunity to argue,
to take argument if there was to be any, on
Applicant's Exhibit 87, which was it's mappi ng of
Dr. Cashen's transects. It was prepared as an
outgrowt h of the hearings in January. And as |
recall it was accepted into evidence subject to
the ability of the parties to |ater argue once
they had seen it about its accuracy.

| heard sone runblings that sonebody
m ght want to argue to that effect, for instance
the Sierra Cub. So we wanted to offer this as an
opportunity to do that. So let me begin with you,
Ms. Smith. Did you have any continuing objections
to Exhibit 87 that you wanted to di scuss with us?

M5. SMTH: The Sierra Cub has never
under st ood the purpose of the applicant's
depiction. M. Cashen submtted a map of his

transects. He was offered up for cross
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exami nation, discussed how he conducted his work.
So the Sierra Club continues to question the val ue
of another party going and replicating what
M. Cashen has already submtted to the
Conmi ssion. | n good faith.

If that's how the applicant wants to
spend its time and resources the Sierra Cub
certainly can't object. But | always wondered
what the purpose of the exhibit was.

HEARI NG OFFI CER KRAMER: Wl |, he has
spent his noney. What you're saying, | gather, is
you did not find any inaccuracies in the
depi ction.

M5. SMTH: | checked with M. Cashen
and he stands by his submni ssion.

HEARI NG OFFI CER KRAMER:  Apparently does
not want to dispute --

M5. SMTH:. The truth, the Sierra Cub
does have limted resources and we can't respond
to every single thing that the applicant cones up
with. Frankly | asked himif he wanted to go back
to the drawi ng table and change his testinony in
any way in response to this and he said no. Then
I had himnmove on to supplenmental testinony.

HEARI NG OFFI CER KRAMER:  Ckay, well, |
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am hearing there are no objection to the continued
adm ssion of Exhibit 87 so that will remain a part
of the evidence.

M5. SMTH. | do have a question of
clarification. Throughout these proceedi ngs there
has been di scussi on about the weight that certain
exhi bits woul d be given. There seens to be sone
sort of a continuum |'m wondering about the
wei ght of this exhibit in |ight of the fact that
an expert prepared it, you know, under oath,
asserted to the truth of the matter therein. And
now, you know. |s what the applicant prepared
going to be given the same weight as what -- as
M. Cashen's own map?

HEARI NG OFFI CER KRAMER: Wl |, weight is
a subjective, ultimately it's subjective. You
know, the Committee will view all the evidence.
Even expert opinion is subject to sone dimnution
if the assunptions upon which it's based are
gquestioned. So it's not strictly and absolutely
bi nding on the Comittee.

Beyond that | can't say much nore. To
nmy way of thinking that exhibit shows us nore
precisely than -- if | recall M. Cashen had

mar ked on a piece of paper. And so we had a, we
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had art, which probably wasn't as precise.

And now t he applicant has reduced that
to a map that's simlar to all the other draw ngs
of the area that we have been | ooking at. But
ultimately all that tells us is where he said he
wal ked. And then we | ook at that and we review
the transcript to see what he said about what he
saw when he wal ked, and his testinmony to the
extent that it tal ks about the sane thing.

We factor that in with all the other
statenments we received fromother experts and
somehow we have to sort it out. |It's not the
easiest part of the job but it is our job and we
will do that.

That probably didn't conpletely answer
your question but I'mnot sure that | can.

M5. SMTH: | understand.

HEARI NG OFFI CER KRAMER: W have a few
nore housekeeping itens. Let nme first say that,
let me ask if there is any reason why we shoul d
not close the evidentiary record on the topic of
mtigation, Mtigated |vanpah 3?

MS. BELENKY: | had two follow up
things. | don't know if Tom Hurshman is still on

t he phone fromthe BLMbut if he is --
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MS. BELENKY: Could you perhaps give us
an update on the record as to the timng of the
Suppl emental EI'S work at BLM

MR. HURSHVAN: Sure. At this point we
are anticipating getting the Supplenental Draft
El S published in a Notice of Availability on Apri
16. That's, in my view, the best case that we
woul d be able to pull this thing together and get
our notices out. So it may actually lag an extra
week or so beyond that.

HEARI NG OFFI CER KRAMER: And then the
conment period was going to be how long for that,
Ton?

MR. HURSHVAN:. That is yet to be
determ ned, actually. Qur proposal is that we
woul d put this up for a 30 day comment period in
light of the fact we have already had a 90 day

comment period. And we are doing nothing to

change the planning portion that required a 90 day

conment period to begin with. So we are hoping

that we will get approval for a 30 day conment

period but that's tentative at this point.
HEARI NG OFFI CER KRAMER: |s there any

chance that a shorter period would be approved?

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

191

MR, HURSHVAN: | don't believe so.

HEARI NG OFFI CER KRAMER: Ckay. So if it
changed it's nmore likely to be I onger than 30
days.

MR. HURSHVAN:  Probably so.

HEARI NG OFFI CER KRAMER: Okay. And then
after that period closes, am| correct that that's
when you woul d begin the preparation of your Fina
El S?

MR HURSHMAN: That is correct. And
actually we have al ready begun portions of that
final EIS preparation in terns of comment anal ysis
for all of the comments that we have received on
the Draft EIS.

O course we'll get, if we get
addi ti onal comments on our supplenental Draft EI'S
we' |l have to incorporate those as well.

HEARI NG OFFI CER KRAMER: So do you have
any prediction as to the earliest that the EI S
coul d be published?

MR, HURSHVAN. Wl | again based on our
earliest analysis it's going to be July for a
Fi nal EIS.

HEARI NG OFFI CER KRAMER:  And t hen how

soon after that to a Record of Decision?
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MR, HURSHVAN: Well the tine frane
between a Final EI'S and a Record of Decision is
somewhat dependant upon if we receive any protests
to the | and use plan anendnent. Wthout any
protests there would be at |east a 30 day period
between the Final EI'S and the Record of Decision.

If there are protests to the Land Use
Pl an Deci sion those have to be resol ved and
answered prior to publication of the ROD. And I
really don't have an exact date except that the
resol ution of a protest typically takes a couple
of nont hs.

HEARI NG OFFI CER KRAMER:  Okay, thank
you. One of our duties here as a comittee for
the Conmission is to keep track of and try to make
sure that any decisions that we nmake are
synchroni zed, as far as requirenents go, with the
deci sion that the BLM m ght nake.

MR, HURSHVAN. And ny duties too,

M. Kramer. Make sure we're in sync with the
Conmmi ssi on.

(Laughter.)

HEARI NG OFFI CER KRAMER: Right. So when
we -- Is it fair to say that we are likely to know

what BLM is planning on doing with near finality
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at the point in time when the FEIS cones out or
would it be at some later tine?

MR, HURSHVAN: It's likely to be at the
time the Final EIS cones out. W are at this
point trying to maintain consistency between the
conditions of certification, mtigation nmeasures
that are being devel oped that would carry forward
in the BLM docunent.

HEARI NG OFFI CER KRAMER: Did | cover
everything you were | ooking for, M. Bel enky?

MS. BELENKY: Yes, thank you.

| did have one other point before we
cl ose the record.

HEARI NG OFFI CER KRAMER: Go ahead.

MB. BELENKY: M. Powers' testinony was
not accepted as an exhibit at the hearing and we
have heard that there was no public coment period
provi ded for the Addendum except as to this
hearing today. So | would like to ask that his
testinmony be accepted as public testinony.

HEARI NG OFFI CER KRAMER:  As public
coment ?

MS. BELENKY: Public conmment, thank you.

MR HARRIS: M. Kranmer, we have no

objection to receipt of that as public conmmrent.
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MR, BELL: Staff has no objection for it
to be received as coment.

HEARI NG OFFI CER KRAMER: Ckay. Then we
will accept it as public comment. That's Exhibit
947. And you'll see it marked that way in the
exhibit list.

Today we al ready discussed -- So any
other issues to raise before we close the record?

Seeing none we'll close the record.

There are a few nore housekeeping itemns.
Today we already nentioned the pending changes to
the air quality conditions of certification. What
| heard, those would not be in the nature of
changes to the emission limts.

MR HARRIS: And let ne clarify further
M. Kraner. What we're tal king about there is
i npl enentati on of the conpliance denonstration for
the five percent fuel. That's verification
| anguage, that's not condition | anguage. It's the
ki nd of thing that can be done post-certification
So, you know, that type of detail is regularly put
into clarification and will be in the verification
of that condition, as | understand it, as well.

HEARI NG OFFI CER KRAMER: Ckay. Then as

a matter of formality, though. When this new FDOC
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comes out we do need to somehow absorb it into the
record for this case.

MR BELL: Staff does believe that we
will be filing an errata based on the new
i nformati on when it conmes in, if necessary.

HEARI NG OFFI CER KRAMER:  Ckay.

MR, BELL: But it's staff's anticipation
that the new information will result in sone minor
changes to at |east one table that will correct by
way of errata.

HEARI NG OFFI CER KRAMER: Ckay. So we
will receive that. What | amlooking to find out
isif we need to plant for an additional hearing
on that. It would be a very limted hearing. O
if that can come in by stipulation of the parties
subject to further comment if sone comrent is in
order.

But somet hing as sinple as, you know.
These conditions tend to have in their text that,
you know. Sonetimes the serial nunber of sone of
t he various equi pnent |ike the energency
generators. That's not the kind of thing that I
woul d hope that anybody thinks we need to have a
hearing about. But again, it is a formality that

we need to deal with.
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Do any of the intervenors see any need
to have a further hearing on the air quality
changes, at |east as they have been descri bed
t oday?

MS. BELENKY: Not as they have been
described. But | guess we wouldn't stipulate
wi t hout seeing what it is.

HEARI NG OFFI CER KRAMER:  Ckay, wel |
that's fair. Wl we can do that when it cones
out. And staff, you could help by putting it in
your notice. Let's give everyone ten days to
i ndi cate whether they wish to file any testinony,
additional testinmony with regard to the changes in
t he FDOCC.

M. Kessler isn't here but, M. Bell, he
al so suggested to me the other day that there is
the possibility that there will be sone additiona
information that will be provided with regard to
gol den eagles. Are you aware of that?

MR, BELL: |'m peripherally aware of
that. As you know I'mjust standing in for
M. Ratliff here but | am aware of sonme of the
i ssues. | know there were sone questions raised
as to the federal requirenents as to the gol den

eagl e.
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| do know t hat based on what those
requi renents are when we are nade aware of them
fromthe appropriate federal authorities that
staff nay be offering conditions of certification
or a condition of certification based on those
federal requirenents to ensure that they are
carried out. But we don't anticipate that there
woul d be need for further testinmony. we already
think that the record has al ready been made from
the various parties on the issue.

HEARI NG OFFI CER KRAMER:  For the other
parties is that sonething that -- and
M. Hurshman, are you still on the line?

MR. HURSHMAN: Yes | am

HEARI NG OFFI CER KRAMER: Do you know, is
BLM pl anning on adding in its Supplenental DS an
addi ti onal discussion of golden eagle inpacts?

MR. HURSHMAN:  You know, | don't know
exactly what that will say but yes we are.

HEARI NG OFFI CER KRAMER: Ckay. So then
BLMis definitely doing sonething already within
their 30 day nore or |ess comrent period that
they're tal king about.

MR HARRIS: | guess | would like to

conment. The issue is conpliance with the new
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federal requirenment. But that's certainly not a
state | aw i ssue that requires reopening the record
of this proceeding.

MR, BELL: Correct. | thought | made
that clear that we didn't anticipate reopening the
record or taking additional testinony on this.

HEARI NG OFFI CER KRAMER  But you're
tal ki ng about adding a condition.

MR, BELL: Possibly. Depending on what
we receive by way of federal guidelines. | agree
with M. Harris, it's a federal requirenent. But
it's sonething that staff nmight have to take into
consi deration. W won't know until we see it.

MS. BELENKY: M. Kramer, nay | speak to
t he point?

HEARI NG OFFI CER KRAMER: Go ahead.

MS. BELENKY: My understanding is that
under the requirement that you show that the
project is consistent with all of the other |aws
and ordi nances you woul d need to show consi st ency
with this lawas well. | do think it is relevant
and the intervenors have specifically raised
i ssues regarding inpacts to golden eagles. And if
there is going to be new informati on comng from

staff and submtted then we would |i ke a chance to
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review it and possibly submt additional testinony
as well.

HEARI NG OFFI CER KRAMER:  Ckay. Well
when it conmes out then. | guess we'll have to
play it by ear and consider arguments. There will
be a short turnaround for your argunents in favor
of additional hearing.

| don't think that needs to hold up the
preparation of the PMPD, though. Because w could
al ways reopen the record and nodify it if we need
to.

MR, BELL: And again, | would agree with
that statenent, M. Kramer, if we need to. Staff
doesn't see the potential for reopening the record
on this since we are just tal king about
clarification for a federal requirenent. There
no additional testinony to develop out of that.

PRESI DI NG MEMBER BYRON: Maybe it's
premature, M. Bell, but do you know? 1Is this a
new federal requiremnment?

MR BELL: This is a -- it's not new,
no. But we're looking at -- | know there's an
agency, and maybe M. Harris can help me with this
because he has been with this |longer than |I have.

Is it Fish and Wldlife that's devel oping the
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gui del i nes?

MR, HARRI'S: There are sone guidelines
that are in devel opnent but those may be two or
three years away. And | guess | want to caution
t he Conmi ssion against the idea of constantly
reopeni ng the LORS door here, if you will.

So until we see what cone out of the
federal governnent, if anything comes out in the
time frame, | don't think we can make a
determi nation there.

But | do think we need to be cogni zant
of the idea that the application to consider is
the project fromthe point of tine fromthe filing
of the application Notice of Preparation. And you
could end up in a circunstance where if you are
constantly reopening the record then | oca
governments, for exanple, could pass new
ordi nances in the mddle of the proceedi ng and
say, look, nowit's a scenic highway. Which has
happened in one of mnmy case, by the way.

So those are | egal issues we can brief
going forward. But at sone point the snapshot in
time has to taken so.

MR, BELL: Correct. And that's why I

keep sayi ng maybe.
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HEARI NG OFFI CER KRAMER:  You know, wel |
and I'm - -

MR. HARRI'S: | appreciate that, Kevin.

MR, BASCFIN. M. Kramer I'ma little
confused if there is proposed mtigation neasure
that woul d be nenorialized by a Condition of
Certification. | think that that's the thing that
we should be able to speak to.

And | hear that M. Bell and M. Harris
are sort of trying to divorce federal |aw and
state |l aw i ssues but it sounds |ike there's a need
to conply both at the state and the federal |evel,
at the state | evel through a Condition of
Certification and at the federal |evel through
their process.

So if there is a Condition of
Certification that includes a mtigation neasure
think the parties all ought to be able to speak to
it.

MR HARRIS: Well that's the big if. |
nmean you don't get a Condition of Certification
that says, apply with the Federal Cean Air Act.
| mean you have to do it either way. And so it
very much will depend on what this says.

But I'mnore worried about the exanple,
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| can see it Josh, where sonebody cones al ong and
says we need a state law condition that says
conply with federal law. And that's clearly
redundant .

MR, BELL: Correct. And |I'm being
overly cautious again. |'m sonewhat hobbl ed here
inthat I'mstanding in for M. Ratliff and
sinmply don't have the history with this case that
ot hers do.

But | was responding to a question about
possi bl e additional information being devel oped.
And |1'd rather proceed in an abundance of caution
with what we m ght have to, you know, what may be
conm ng rather than represent that we're not
expecting anything else to happen.

HEARI NG OFFI CER KRAMER: Right. And my
bringing it up was neant to be a heads up to the
parties that we're aware of it.

And on that score we have, if we need
to, the Conmittee has reserved time on its
schedul e for sone other reason that we m ght want
to get together May 3rd. So mark that date

And we're not offering this as an
incentive to find reasons to use it or anything of

the sort. But because scheduling is such, well it

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

203
was a recent cause for some consternation in this
case even, we are giving you advance warning of a
date that you should probably try to set aside on
your calendars in case we mght need it.

Okay, we've discussed BLM s current
plans. A question for staff | guess. This is a
drafting issue.

M. Harris | know you've been talking
about, and | gather you're probably still going to
address in your brief, the question of conpliance
submittals needing to go to both the BLM and the
CEC staff.

| don't know if you've come to any
concl usi on about that. Perhaps you have even had
nore talks with staff about that.

VWhat ny office has noticed is that in
for instance, in the Ivanpah Case it requires that
the BLM s authorized officer and the CPMreceive
various things. That's just a general phrase that
used in the Modes of Verification of the
Condi ti ons.

And in a nore recent case, the Inperia
Val |l ey Case which is also on BLM | and, somehow the
BLM s aut horized officer has dropped out of that

equation. And | don't know, we don't know what to
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nmake of that. Again, it's unfortunate M. Kessler
had to go to another conference on anot her case.

But | wanted to see if naybe, M. Bell,
you have sone information about that. |Is that a
change or just a style difference or --

MR BELL: | do have sone infornation
M. Kramer. It just so happens that | amthe
attorney that handles all the conpliance issues
for the Conm ssion for our conpliance staff.

And |'mcurrently review ng a joint
agency MU between the Conmi ssion and BLM t hat
while it's not finalized yet | think it's going to
provide for a nore consistent approach for all of
these cases where there's sone overlap in
jurisdiction between our agency and BLM

As to specific cases | can't tell you
exactly why there's a difference right now But |
can tell you that we're working on something
that's going to solve that inconsistency.

HEARI NG OFFI CER KRAMER: Do you know
when you might be able to give us a definitive
recomendati on to go one way or another in the
cases?

MR, BELL: | can tell you right now that

the two documents that we're proposing are with
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BLMwith their legal office for review

And we're told that we should hear back
fromthem by Thursday of this week.

HEARI NG OFFI CER KRAMER: Okay. |f you
could file, if you do receive word, file sonme kind
of statenment as to your reconmendation after that
and serve that on all the parties. That would be
very hel pful.

And |'msure M. Harris is going to weigh in
one way or another and | suppose | should give him
a chance to talk at this point (laughter).

MR HARRIS: | keep leaning into ny mc.
I just wanted to redirect the proposal we put on
the table for Kevin's consideration before, which
woul d be to have a generic termin Conditions
i ke, approving authority.

So the docunent goes to the approving
authority and then the BLM and the CEC between
t hensel ves coul d deci de whet her one or both of
themw Il be part of the approving authority for a
particular condition. And so on your conpliance
matri x you just add another columm that says, you
know, approving authority, you know, BLM CEC, you
know, bot h.

Because there may be docunents that the
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BLM doesn't want to receive. And then there are
ot her things that even BLMs, you know, |ike
federal |and managenent requirements are going to
have to receive. 1'll let the two agencies kind
of work that out and maybe that's part of the MOU
process. But it seens like it al nbst needs to be
done on a condition-by-condition basis.

And that's the beauty of defining
approving authority that allow the flexibility of
the staffs to figure out which ones they want to
share.

It doesn't conpletely address the
applicant's concern about duplicative review
processes but we mght be able to narrow things.

HEARI NG OFFI CER KRAMER:  Okay. Wl
M. Bell if you can get back to us as soon as you,
I think for all the cases it would be hel pful as
we're starting to draft these.

MR BELL: | wll.

HEARI NG OFFI CER KRAMER:  Briefings. Now
first of all, I"'minfornmed that we will be getting
an expedited transcript. And so it may be
avai | abl e as soon as this Thursday which is an
i nprovenent on the former standard which was two

full weeks.
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So keep that in mind in our discussion
we will now enter into about a briefing schedul e.

The current schedule requires the
opening briefs this Wdnesday, March 24th and
reply briefs on April 12th.

A motion fromthe environnental parties,
| forget the exact nane used, requested April 26th
for an opening brief and May 10th for the reply
briefs.

I think we're willing to extend the
briefing schedul e somewhat but not to that extent.

There woul d be sone value in allow ng
the parties a little nmore time to soak in as nuch
as they can today's discussion. Although
enphasi ze, in the view of the Comm ttee what
today' s discussi on was about was | earning the
extent to which previously drawn concl usi ons about
the inmpacts and LORS conpliance about the project
change because of this reduction in the footprint.
Not to reopen old issues that are unrelated to
that. Not to put new alternatives on the table.

Basically a relatively sinple question.
VWhat, if anything, changed? And staff reported
that in their opinion a couple of changes to their

previ ous conclusions did occur. And the
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i ntervenors who have had a chance to test staff's
position and offer their own concl usions, which
"' m presum ng have not changed.

So given that, and given that the neat
of the proposal, if you will, has been on the
tabl e since md-February and that even these
briefings, the current briefing schedule allowed
three weeks fromwhen it was communicated to the
parties, and that was a standard adopted way back
in January.

So the Committee is, | think we've been
fair. To the extent the parties are expecting
that they don't have to start work on their briefs
until the Comittee says, go, or that they have
some kind of right to fully brief all of the
i ssues in both an opening and reply round, we
don't accept those prem ses.

VWhat we can do and are willing to do in
response to the notion is extend the opening
briefs until a week fromtoday. That woul d be
Monday the, is that the 29th. And hold on a
mnute, let me find the other date. And then the
reply briefs until April 16th.

That will postpone the issuance of a

PWD a little bit. But I'll point out that, you
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know t hat, because of the delay in the federa
process that we do not see any particular harm
fromthat.

Because as we nentioned we're not going
to be able to act in any sort of final way unti
we know fromthe federal governnent what their
intentions are.

In some of these cases frankly there has
been a debate about whether we should put out a
PMPD prior to the FEI'S. But because this case
i nvol ves a proposed change to the project and is
the sort of the case of first inpression in this
joint system we think it's appropriate to put out
sonething to send a signal of, at |east, our
initial intentions to the other parties including
the BLM and to receive responses.

And of course once a PMPD goes out then
there's a commrent period. And the Committee will
nmeet to consider those comrents and then issue if
necessary a revi sed deci sion

So that's our proposed order. Do the
parti es have any comments on that?

MR, HARRIS: Isn't Monday a state
hol i day, next Monday?

HEARI NG OFFI CER KRAMER: No, it's the
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Wednesday i s Cesar Chavez Day.

MR HARRIS: So it's the day of, you
don't get the Monday holiday. They put it in the
m ddl e of the week for you.

HEARI NG OFFI CER KRAMER: That's a
holiday I think they, some people tried to take
back. They have certainly not nade it a Mnday
hol i day.

MR, HARRI S: Checking on this.

MS. BELENKY: | had one question. When
you stated that the parties shouldn't feel that
they have a right to fully brief issues both on
opening and reply. And then earlier in the back
and forth email about the briefing schedule you
said that we were, that intervenors who were
asking for additional tine were free to put
anyt hi ng, any issues they thought they didn't have
time to brief into our reply.

That's why ne -- however what | don't
want is an objection to issues that we raise in
our reply brief that we feel that we haven't had
time to adequately pursue in the openings.

And | say that in the context that you
opened this today with, which is that it was

conpl etely uncl ear whether this was going to be a
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reopened hearing about, that would al so i ncl ude
the alternatives question, how alternatives would
be dealt with and how this new, what they're
calling now the M3 Proposal would relate to the
other alternatives that have been discussed in the
previ ous heari ngs.

And | think that that was probably the
heart of the intervenors, it was at |east one part
of heart of intervenors' questions and why we had
sought originally to have a prehearing conference.

MR HARRI'S: Yeah, | guess | need to
respond. The order here that's currently before
us and you haven't issued a new order yet. The
order that these parties are currently under is
very clear about opening briefs and reply briefs
and it says the opening briefs are due when
t hey' re due.

And in regard to reply briefs they're
due -- and those briefs are to cover in addition
to responding to opening briefs, the reply briefs
may address any new i ssues rai sed by the evidence
presented in the March 22, 2010 Evidentiary
Heari ng.

So the reply briefs are only about M 3.

And the idea that you could save for your reply
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brief things that are not related to M3 is
clearly contrary to your order

And | think it's very inmportant for
those of us who have noved heaven and earth to
have a brief ready for Wdnesday to have the
fai rness of keeping that sane scope. That the
reply briefs should be focussed solely on M 3-
rel ated issues.

HEARI NG OFFI CER KRAMER: Wl |, okay, but
what about the traditional function of briefs?

MR. HARRI'S: And respondi ng to opening
briefs.

HEARI NG OFFI CER KRAMER:  Ri ght, okay.

MR. HARRI'S: Yeah, responding. | won't
say, what was the word G oria used today?
Rebuttal, we'll call it rebuttal in this case.

MS. BELENKY: Well --

HEARI NG OFFI CER KRAMER: Retal i ation?

MR HARRI'S: Retaliatory. No
retaliatory briefing, yeah, just rebuttal.

HEARI NG OFFI CER KRAMER:  Ms. Bel enky
were you of fering an expl anati on about the concern
or were you naking some particul ar request?

MS. BELENKY: Well | think our concern

is that we understood that there woul d be nore,
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that there would be allowed discussions of
alternatives and now you didn't all ow di scussion
of alternatives in this hearing.

And what it neans to be about the M3 is
entirely unclear on this record.

MR HARRIS: It's absolutely clear
There was pre-filed testimony on M3. That is the
scope of the new issues. That's it.

M5. SMTH: M. Kramer this is doria.

HEARI NG OFFI CER KRAMER:  Ckay.

M5. SMTH: We've discussed, | think
we' ve | earned fromtoday's hearing that we have a
new alternative on the table with potentially the
proposed project.

I think we have a better idea that
that's the correct assunption. | nmean that's how
' m going to operate.

Maybe a better way to handle this is to
go ahead and give us sone tine to digest what was
done today. Take what we've heard today, take a
| ook at the transcripts and then rather than just
giving us two or, you know, a couple of business
days and a weekend to craft a opening brief,
especially in light of what we heard fromthe BLM

it just seems like a little nore open, the little
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nore chance for a coherent opening brief is going
to save us a lot, perhaps sonme confusion in
duplicative and, you know, contentious work on
reply.

You know, as | nentioned before | have a
trial on Friday the 26th and this is just really
difficult. And again, given the BLMs schedul e
just don't understand why we only picked up a
coupl e of days.

I mean | would ask that we get nore, a
coupl e of nore days at |east past March 29th. |
just don't see how that woul d change the PMPD
nmeasurably especially in light of the BLM process.
This was supposed to sort of go in tandem

HEARI NG OFFI CER KRAMER:  (Okay. Let ne
point out, we're going to deliberate in a mnute.
But let nme point out that | guess | don't agree
with the characterization that alternatives were
not allowed to be discussed today, at |east
entirely, because questions about conparing this
new project to one of the previously analyzed
alternatives were all owed.

VWhat was rejected was the introduction
of a whole new alternative or additional evidence

on alternatives that were already, that were not
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in the project change and had al ready been
di scussed at our previous hearings.

So with that, did any party, did any
other party wi sh to address this question before
we, before the Committee takes a nmonent to
deliberate? And then we, before we do that we'l
al so hear fromour Public Advisor. But any other
party first?

MR. HARRI'S: Yeah, | have one nore idea
for the Cormttee's consideration. Again, | think
your order is very clear on the scope of opening
briefs.

But if you want to give them another two
days and nake it Wednesday of next week and so a
full week beyond the current schedule with the
understanding that it is everything but M3. That
nmakes sense to ne.

But then |I'd ask that you hold the 16th
date for the reply because it is on that narrow
issue. So rather than getting a shorter tinme
frame to get a whole tine period there we shoul d
nmake the brief due on 3/31. Okay we'll avoid
April Fool s Day.

HEARI NG OFFI CER KRAMER: Wl | actual ly |

think April Fools Day is probably the better
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choi ce because 3/31 is a holiday.

MR, HARRI'S: Then appropriately Apri
1st. And then the reply on the 16th. The
traditional tine frame for reply briefs with the
Conmi ssion is 10 days. That's 16 days from4/1 to
4/ 16, and that to nme is nore than generous.

The Committee has been extrenely
generous with their tine here. That would give
them an extra week to get this done and then it
woul d get Ms. Smith through her trial

And so woul d suggest that then 4/1 and
4/ 16 is a conprom se.

HEARI NG OFFI CER KRAMER:  (Okay. And
Ms. Jennings and please identify yourself for the
court reporter and spell your |ast name for us.

MS. JENNINGS: Yes, Jennifer Jennings,
Public Advisor for the Energy Comm ssion. And one
of my roles is to advise the Comm ssion on how to
ensure public participation in its process.

And | would like to endorse the request
of Ms. Smith in this regard. | think that one of
t he backgrounds of this is that the applicant
submi tted another alternative that became the
project after the close of the evidentiary record.

Not hi ng was done for another three weeks
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or so. And now we're here at an Evidentiary
Hearing. | don't think it's fair for the public,
in this case environnental intervenors to be
jamred like this with regard to the briefs.

And | do agree with their position that
the briefing on this issue of whether it was from
t he January hearings or whether today's hearing,
will be a very awkward process and you'll just
rai se nore argunents and obj ections than you woul d
sol ve.

So | would, it would be ny
recomrendation that the Comm ssion allow at |east
until April 5th for the opening briefs.

The opening briefs would be on all the
subjects. This is assuming that the transcript
for today's hearing would be available by this
Thur sday whi ch woul d be the 24th.

And then give a reasonable tine
thereafter for reply brief and a reply brief on
all the projects in the entire range of the
project alternatives.

ASSCCI ATE MEMBER BOYD: Ms. Jenni ngs
what did you think of the applicant's proposed
time frame?

MS. JENNINGS: Like | said | believe
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that April 5th would be a nore reasonable tine
frame. That would give them you know, from
Thur sday of one week to Monday the foll owi ng week
after that, ten days after the transcripts would
be avail abl e.

ASSCCI ATE MEMBER BOYD:  Anot her
guestion. Were you deliberate in your use of the
word, alternative project?

MS. JENNINGS: You know, it was, | sat
through this hearing. |1've |ooked at all the
paperwork that's conme in since this. | was not
here at the Conmi ssion during the tinme of the
first hearings and I don't know, you know. It was
confusing to me fromthe addendumthat the staff
put out exactly what was the context of this
heari ng and what was, what the project is now.

And | finally figured out the project is the
| vanpah Mtigated Number 3 but | don't think that
that was particularly clear previously.

And frankly, Comm ssioner Boyd hearing
sone of the things |I've heard about the staff
addendum not being out for public comment, | nean
that puts even nmore of a burden on the intervenors
that are present here. And | think it's an

i mportant, this is an inportant project and it
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shoul dn't get hung up at this stage over a couple
of days whether or not they're going to have an
opportunity to brief fully.

MR, HARRI'S: Yeah, |'ve got to take
issue with the word jamm ng though because there
has not been a jamm ng on this schedul e.

The hearing order currently calls for
briefs this Wdnesday on issues that were cl osed
on January 14th. It'll be nearly, what, two
nmonths | guess, three nonths. The better part of
two nonths. This is the | ongest briefing schedul e
| have ever seen.

M5. JENNINGS: Wth all due --

MR HARRIS: Ever. Let ne finish --

M5. JENNINGS: -- will all due --

MR HARRIS: -- this is the |ongest.
The scope of brief are the issues closed on
January 14th and the brief is being requested now
fromthe 22nd of March nore the two nonths |ater.
That's unprecedented in the ternms now.

If you want to change the scope of the
brief as you have suggested now that's a conpl ete
shift. This is day 875 in this proceeding. And
the word, jam hardly applies.

M5. JENNINGS: My | respond? Wth all
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due respect, M. Harris, your letter with regard
to this mtigated alternative indicated you were
going to file a notion to reopen the record. The
Evidentiary Record was closed at the tine you
filed this alternative. And then nothing
happened.

I nean | | ooked on the docket. |
couldn't find anything happened in that entire
three weeks. So at |east that period of tine, you
know, is something, it was on the applicant's
shoul ders to reopen the record to have everybody
di scuss what's going to happen next. And nothing
happened.

MR HARRIS: Well the Staff Assessnent
certainly happened during that tine period. They
didn't wite that in the |ast week.

Now t he record can be reopened by the
Conmittee upon their own notion.

MS. JENNINGS: And that didn't happen
ei t her.

MR HARRIS: Al right. So the record
was reopened by order. It was absolutely reopened
by order, by this Comittee.

So the facts are that the brief that's

due this Wednesday by the current schedule are on
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the imted subjects that were closed on January
14t h.

"' munaware of ever having nearly two
nonths for briefing anything in the Comm ssion's
history. |It's absolutely unprecedented in that
respect and it's not a jamm ng of these folks.

MR, BASOFIN. M. Kraner just a follow
up to Ms. Jennings comment. For those of us who
are waiting for notions to re-pen the Evidentiary
Record and wal ked into this room and were asked to
stipulate it to the applicant's prinary piece of
evi dence coming into the record, | think we felt a
l[ittle awkward. Because we hadn't ever seen a
notion but we didn't feel |ike we could be
stipulating since we're already in this room and
the Conmi ssioners' time is being used. And this
is a very strange situation to be in. So
certainly concur with Ms. Jennings.

MS. BELENKY: Well and | just --

M5. SMTH: This is GQoria --

MS. BELENKY: Ch, go ahead doria.

MS. SMTH.  Actually everyone knows the
Sierra Cub has been focussed on alternatives.

My brief will not waste the Commttee's

time rehashing alternatives that for all intents
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and purposes have been rejected.

My opening brief will streamine as nuch
as possible the alternatives that are on the table
and what we, what the Sierra Cub thinks this
Conmi ssion should do. Rather than briefing
alternatives that were proposed before this one.
That serves nobody.

So | have been waiting to hear what was
said today so that | could put the best possible
brief in front of the Comrittee and not waste
anybody's tine on alternatives.

Now | | earned today we have an
alternative back and forth on that and that's what
I"mgoing to focus on.

It's ridiculous to say that |I've had al
this time to brief alternatives that were raised
back in January. Wy would | waste the
Conmittee's time with that when we know what the
alternative i s now.

| just wanted the full opportunity to do
the best job on ny opening and closing briefs on
this new proposal

| mean that's just the thing that makes
t he nost sense for everyone's tine and resources.

MR, BELL: M. Kraner.
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HEARI NG OFFI CER KRAMER:  Yes.

Ms. Bel enky and then M. Bell.

MR, BELL: Thank you.

MS. BELENKY: Well | just wanted to add
that in, that | think that was extremely confusing
as well is that the addendum fromthe staff
basically creates a new proposed project.

And in order to brief anything about
this project we need to brief it, especially on
alternatives and inpacts, you need to brief
agai nst the proposed project. Wat are the
i npacts of the proposed project? Wat are
alternatives to those inpacts?

And wi thout having a stable project it
is very difficult to provide briefing.

HEARI NG OFFI CER KRAMER: M. Bell.

MR, BELL: Thank you M. Kraner.

Believe it or not I"'mnot going to add to this

di scussion much. | think it's starting to gather
steamand it's probably time to turn the fire down
alittle bit.

I think that the Conmittee has proposed
a very generous schedule for briefing.

My understanding of this and | don't

have the history that many others do in this case
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so | don't bear the burden of those frustrations
as sonme parties nmay feel on this.

However an opening brief due April 1st
for issues that, covering only issues that have
been cl osed since, well for a couple of nonths
now, seens reasonabl e.

Reply briefs that woul d address ot her
parties' issues that are raised in those opening
briefs along with any issues that were di scussed
today of April 16th also to me and to staff
appears to be reasonabl e.

And | think that at this tine this m ght
be a good time to nove on and just make a deci sion
as to what the briefing schedule is going to be.

Staff's position is that the nodified
briefing schedule giving all the parties
additional tinme to prepare that opening brief due
April 1st and reply brief due April 16th is very
reasonabl e.

HEARI NG OFFI CER KRAMER:  (Ckay, give us a
mnute. Okay. Opening briefs will be due on
April 1st. To the extent you can pl ease feel free
to address the, what M. Rubenstein in his letter
to the Air District called the Revised Project |

t hi nk.
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It would suggest to nme that the
applicant has, although in their letter to us they
did say that they still think the full project
woul d be accept abl e.

But M. Harris, is it fair to say that
the applicant is now requesting approval of the
nodi fi ed project?

MR. HARRI' S: Yeah. We proposed
mtigation that's called Mtigated 3 because we
renoved certain areas that we thought satisfied
the staff's concerns about rare plants. So, yeah

HEARI NG OFFI CER KRAMER: Okay. So nhow
let's consider Mtigated 3 the project now And
we don't have to, we don't have to think about the
originally proposed project as at |east the main
focus of the analysis.

So, opening briefs due April 1st. To
the extent you can talk about Mtigated 3 at that
tinme please do so

And then reply briefs due on April 16th
wi th what ever you were not able to marshall by way
of thoughts about Mtigated 3 and anything you're
saying by way of reply to the other points that
the parties nmake.

A lot of the issues really haven't
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changed, traffic, waste managenent, and so you
shoul d be able to fully cover those.

And as far as the nature of this change
and the idea that it's made it hard for people to
start marshalling their thoughts let me just point
out that this project is a reduced version of the
project that was discussed at length in January.

So there's no, nobody has had to go
out si de the bounds of that to conduct new
analysis. |In effect what you nerely need to do is
refine the analysis that you hopefully have, at
| east, been sketching out in your m nds, nmaybe
during your nightmares, maybe in the shower,
wher ever great ideas conme to you.

But my point is that it's newonly in
that it's different. But it's not, none of the
underlying information is really newto us at this
point. W' ve discussed it at |ength.

So that is the order. | wll try to
circulate the revised exhibit list tonmorrow or the
next day and you can use that for your exhibit
nunbers. Please let ne know if you see a
di screpancy on there.

VWhat we're still westling with is the

accuracy of the descriptions of the documents. So
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if you see sonething that just, you know, | ooks
like we've missed it by anmle, I"'mopen to
hel pful edits to the exhibit list.

| believe that covers the issues that
were on the table for rulings.

We have one | ast order of business. It
shoul d go quickly. That woul d be public conmrent.

Do we have anybody --

MR, BASOFIN. M. Kraner |I'msorry
before you go to the public. Now that we've
gotten through the scheduling issues. |'m
wondering, are you going to issue a new schedul e?

And |'m particularly thinking about |
don't have a lot of famliarity with the Energy
Conmi ssion's process so ny understanding is that
there is a brief hearing on the PMPD?

And |'mwondering if we need to be
reserving dates for that. It would be really
hel pful if we had a revised schedul e so we knew
goi ng out a few nonths what's happeni ng.

HEARI NG OFFI CER KRAMER:  Yeah, that's an
exerci se that we've been going through on the
various comittees that | work with and that ny
col l eagues do. And I'll see what we can do about

predicting dates. Probably what ['Il do is just

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

228
send out an emmil saying, hold on to these dates
on your cal endars.

You know, they'll be prem sed on the
assunption that the PMPD cones out at a particular
time. And then ultimately we're going to have to
wait before we go to the full Conmi ssion
Certainly until we know nore precisely what our
federal partners are intending to do.

So it's a guess. But | agree. And in
our other cases we have been trying to tel
peopl e, you know, what we're, what our current
schedul e is just so they have a heads-up
Because, you know, our Comm ssioners are very busy
on these siting cases and on other policy-nmaking
matters and when we can get time on their
cal endars we like to make the best use of it, that
we can.

So public conment. 1Is there anybody on
the tel ephone? There are no nmenbers of the public
in this roomwth us who wi shes to make a public
conment ?

I's there anybody still left on the
phone? doria, are you there?

M5. SM TH  Yes.

HEARI NG OFFI CER KRAMER:  Ckay, good.
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Just maki ng sure the phone is working.

Ckay, is there any other business we
need to conduct today before we adjourn?

PRESI DI NG MEMBER BYRON: M. Kraner. |
just want to characterize a couple of things you
may or may not be aware of.

VWhile we were working here this
afternoon the Governor as well as Secretary
Sal azar were out in the desert, | believe near
Har per Lake this afternoon, signing new
| egi sl ation that expedites the siting.

Ms. Chew tells me the law is effective
i Mmediately. It helps to conserve land for
endanger ed speci es and devel opers.

| al so understands it changes sone
aspects of the ex parte rule which we will
endeavor to understand here closely.

| believe that it allows Conmi ssioners
to spend nore tinme in consultation with other
agenci es such as the Bureau of Land Managenent.

And | guess the reason | bring that up
is that there are a |ot of noving parts here.

There are many projects that are under
consi deration by this Comi ssion

I'd like to thank Comm ssi oner Boyd for
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his tinme today because | know he has many of those
projects. In fact, | don't believe any
Conmi ssioners were present at the signing of this
| egi sl ati on because they were tied up in cases.

I'd also like to extend ny appreciation
to the applicant for providing us with a
responsi ve reduced footprint based upon the
Evi denti ary Hearing that we conducted --

HEARI NG OFFI CER KRAMER: Two nont hs ago.

PRESI DI NG MEMBER BYRON: -- two nont hs
ago. And I'd like to make it clear to the parties
that the reason we continue to push on schedul e
and to limt the scope of what we're |ooking for
in your briefs is so that we can nove towards a
proposed, Presiding Menbers Proposed Decision in a
tinmely way.

M. Kraner is very calmand rel axed. He
has a |l ot of responsibility on his shoul ders.

Conmi ssi oner Boyd you want anything el se
to say?

ASSOC| ATE MEMBER BOYD: Well a word or
two. Thanks everybody for all that you' ve done to
try to nmove this along.

As Comm ssi oner Byron indicated, these

are tough tines. Particularly tough on the staff
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of this agency which many of you know. W don't
like the fact that some of these things take so
long. We don't have a lot of choice in this new
area with nore partners and, you know, with the
record casel oad we have

And, you know, actually, | probably
shoul dn't use the phrase, plow ng new ground, when
t al ki ng about bi ol ogi cal things but in any event
there are sone new and additional territories
we're into.

And it's tough on the Conmi ssioners as
wel | because there's a | ot of question about the
rel evance of the Energy Conmi ssion and this siting
process.

There are debates on reorgani zati on
proposals. Those of you who think the siting
process is worthy of the citizens of California
shoul d pay attention to some of that.

But nonet hel ess we | earn by doing. And
yes, a few barriers have been knocked down where
we can actually talk to our friends at BLM and
even in the state agencies now i nstead of that
bei ng deemed an ex parte comunication which
hopefully will be hel pful.

Strangely enough our own staff is stil
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off-limts to us but, which has been real strange
to me in the years |I've been here as conpared to a
long list of other places |I've worked that were
regulatory in nature but so be it.

Anyway, | can tell all of us are
strai ned and everybody take a deep breath and
we' || keep pushing on this. Thanks.

PRESI DI NG MEMBER BYRON: Ckay. Thank
you Commi ssioner Boyd. All the parties thank you
very much for being here today. | knowit was
difficult on short notice.

And | believe --

HEARI NG OFFI CER KRAMER: We're
adj our ned.

PRESI DI NG MEMBER BYRON: -- we're
adj ourned. Thank you.

(Whereupon, at 4:16 p.m, the

Evi denti ary Hearing was adj ourned.)

--000- -
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