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I. Summary Remarks

It is my professional opinion that the applicant’s proposal has the capacity to cause significant visual impacts, due to the vertical nature of the power plant structure in relation to the site’s flat and open characteristics.  Further, certain vista views surrounding the site will be impaired if the proposed plant is constructed.  Such impairments have the potential to reduce down the visual experience of locals and casual visitors to the area.  This could have qualitative as well as economic implications for the City of Milpitas, and the surrounding region.

Additionally, I feel that insufficient and in some instances unsubstantiated evidence is presented in both the Visual Resources section of the Application for Certification (AFC) and the CEC Staff Assessment of that AFC, with regard to the proposal’s potential visual impacts.  From a methodological as well as an implementation point of view, the applicant has not fully satisfied issues related to visual cause-effect, nor has the applicant presented compelling evidence that all relevant issues have been rigorously studied.  Further, the AFC provides insufficient empirical evidence to suggest that the proposal will not adversely impact the existing visual characteristics of: 1) the site, 2) the peripheral landscape, and 3) the surrounding region.

Accordingly, I have concluded that the findings presented in the AFC’s Visual Resources section, and the subsequent CEC Staff Assessment of that material, are not warranted.  They cannot be fully justified in terms of systematic approach, and in some instances, they seem to be lacking with regard to governmental (LORS) Please define LORS.  compliance.  I would suggest; therefore, that the CEC be encouraged to rigorously review all the AFC’s findings, and to justify their positions with regard to potential visual impacts.

II. Qualifications

Presently, I am a Professor of Landscape Architecture at California Polytechnic State University in San Luis Obispo, California.  As part of my academic duties, I teach coursework in visual resource management methods, landscape simulation and visual assessment. Further, I teach coursework in landscape and site analysis, using geographic information system (GIS) and 3D modeling technologies.  Over the last several years, I have presented scholarly papers at conferences and symposia in the area of visual simulation, landscape analysis, GIS modeling, and environmental perception.  Additionally, I have presented short courses in visual resource management and computer simulation techniques at the University of New South Wales in Sydney, Australia and at RMIT University, Melbourne, Australia.

Since 2000, I have been a visual resources consultant for the City of Morro Bay, Public Services Department.  In that capacity, I have assisted the City by critically reviewing all aspects of the visual quality and landscape/architectural elements of Duke Energy’s Application for Certification for a $600 million dollar electrical power plant improvement. 

Prior to teaching, I was a practicing Landscape Architect since 1980.  From 1986 to 1992, I was the manager of computer-related design activities for Edward D. Stone Jr. & Associates, a major planning and design company based in Ft. Lauderdale, Florida.  As part of my responsibilities with that organization, I coordinated the company’s computer simulation services, and selected and purchased all hardware and software relating to the production of visual simulations and three-dimensional landscape models.

Education:

1995. Ph.D., School of Renewable Natural Resources, University of Arizona, Tucson, AZ, Research Emphasis: Visual analysis, landscape assessment, scenic modeling, integrating technologies (remote sensing, GIS, image processing) in the context of visual assessment.

1986. Master of Landscape Architecture, University of Illinois, Urbana‑Champaign, IL Research Emphasis:  Landscape visualization, scenic modeling, environmental perception.

1974. Bachelor of Landscape Architecture, Utah State University, Logan, Utah

III. Documents Reviewed

1.
Excerpts from Calpine’s Application for Certification: Project Summary and Visual Resources Section

2.
The Applicant’s responses to the California Energy Commission (CEC) staff’s data requests concerning visual impacts.

3.
The City of Milpitas’s Petition for Removal as related to project visual impacts

4.
Calpine’s response to the City of Milpitas’s Petition for Removal

5.
The City of Milpitas’s reply to Calpine’s response

6.
Excerpts from Staff Assessment: Project Description and Visual Resources section

7.
The City of Milpitas’s comments on the staff assessment

8.
Calpine’s comments on the Staff Assessment concerning visual impacts

9.
Excerpts from the Supplement to Staff Assessment: Project Description and Visual Resources sections

10.
The “Welcome to the California Energy Commission: Los Esteros Critical Energy Facility” web site

IV. Conclusions

A. Insufficient Key Observation Points (KOP’s) were applied toward the assessment: 

The three KOP’s applied toward the visual analysis of the applicant’s project are grossly insufficient, and cannot represent the full potential visual consequences of the proposed plant.  After visiting the applicant’s site, I have concluded that a collection of ten to fifteen KOP’s, from a wider range of viewing opportunities, would be an appropriate photographic set for the required visual impact study.

Three KOP’s might be acceptable if the proposed project was small, simplistic, and similar to its flat surroundings.  This is not the case for the Calpine project.  The CEC Staff Assessment (pg. 4.12-2) describes the site as being both complex and visually diverse.  The site is described in terms of a valley floor, exhibiting “the visual characteristics of an environment transitioning from its historic agricultural use to that with a highly urbanized character” with “panoramic vistas, punctuated by development and infrastructure”.  Staff testimony further describes the site (pg. 4.12-3), in terms of its agricultural character, with “Riparian trees along Coyote Creek (adding) visual variety and (providing) a visible boundary along the east site of the site”, and “the site’s openness is what allows for the distant, expansive, vista views to the north”.  Staff testimony further states; “such vista views and visible agricultural heritage are becoming increasingly rare”.

The Staff Assessment (pg. 4.12-5) states the “three key observation points (KOPs) were established to characterize the existing visual setting within which the proposed project would be evaluated”.  Reviewing the Staff Assessment’s description of the site, I have concluded that three KOP’s could not adequately characterize the site, nor could they provide a visual context of the proposed plant and its surrounding landscape.  An appropriate study for this project would include an extended selection of KOP’s, illustrating all the possible visual interactions with the proposal, including vista-type relationships.  Three KOP’s fall very short of this need.

Three KOP’s cannot characterize how the proposed project might be viewed on a daily basis.  Example: SR-237 would provide thousands of people with a daily opportunity to view the applicant’s project.  Because the site is flat, that opportunity is even greater, since the applicant’s project calls for several tall structural elements.  Those vertical elements will be in view in every direction; therefore, more KOP analysis is needed to understand their visual impact.

The staff’s assessment did not fully factor these viewer opportunities into its analysis.  Additional photographic KOP’s might have mediated this concern.  A wider range of KOP’s, taken from all the viewing directions where people might see the proposed plant daily, would provide a greater number of assessment points, which would lead to a greater understanding of the project’s potential impacts.  The City of Milpitas, in its Comments on the Staff Assessment of the Los Esteros Critical Energy Facility (pgs. 4 & 5) has requested additional KOP’s.  The applicant has chosen to not comply with this request.

Empirically, It is a good practice to use a large number of KOP’s when assessing the impacts of a power plant, or of any significant addition to a landscape.  For example, Duke Energy’s AFC for its proposed power plant improvements in Morro Bay, California (Duke Energy North America 2000) contains 19 KOP’s.  And those 19 KOP’s are located only in a 180 degree radius (east of the plant), as Duke’s facility is near the ocean shoreline.  This higher amount of KOP’s provides a diversity of analytical options.  As stated in Duke’s application (6.13-5), the KOPs “represent the most typical sensitive viewing conditions.”  These conditions were related to both regional visitors and to locals who might see the facilities.

A final issues related to the KOP’s:  The Staff Assessment used the applicant’s three KOP’s to develop their discussion on visual sensitivity (pg. 4.12-5) and on visual impacts analysis (pg. 4.12-7).  While the staff itemized issues related to the visual character at those three points, the staff does not question why the three KOP’s are located where they were.  For example; KOP 1 is a photo taken from SR-237 looking north/east toward the applicant’s property.  This photo seems to have been taken from an angle and location that emphasizes visual clutter.  Could KOP 1 have been acquired 500 or 1000 feet east or west of that position?  Would a different photo position add or subtract visual information from the resultant analysis of the applicant’s proposal?  Do the existing signs, power lines, and high percentage of paving in view skew the staff’s assessment of the visual impacts of the applicant’s proposal?  Such questions should have been asked by CEC staff members during their analytical activities.   

B.
The Reliability of the Visual Simulations is Questionable:  The Staff Assessment has assumed that the applicant’s KOP photography, and the resulting visual simulations, are both accurate and reliable in terms of what they portray.  After reviewing the protocols used for KOP photographic acquisition, and the resulting visual simulations, I feel both items do not present accurate representations of the existing and proposed conditions.  As such, their value in the staff’s assessment of the project’s visual impacts is in question.  Further, the visual-related recommendations of the CEC staff must be tempered with the understanding that potential ambiguity exists.  In other words, because of uncertainty relating to the accuracy and validity of the simulations, their usefulness in any assessment program is limited, at best.

1.
KOP Photography Used for the Simulations. In the Visual Resources section (8.11.1.4), the applicant states; “ For consistency with the photo image of this view (KOP 1), the photo presented in Figure 8.11-3a was taken with a wide-angle, 28 millimeter (mm) lens”.  The applicant further states; “the photograph presented in this figure (KOP 2) was taken with a wide angle (35 mm) lens”.  This use of multiple wide-angle lenses represents to me a flaw in the photographic acquisition process. The applicant should have used one lens (a 50 mm non-wide angle lens) for all photography, to get a consistent point-of-view from the observer. Using multiple wide-angle camera lenses in a single analysis is problematic because wide-angle lens can present distorted impressions of how big or small an object is a photograph.  Different lenses can also distort a viewer’s interpretation of size and scale of objects between different key observation points.  The staff assessment should have, therefore, concluded that the KOP photography was an unreliable representation of existing conditions for a visual analysis.


Studies have shown that a 50 mm lens is appropriate for a photographic-based visual analysis.  A wide-angle lens does not accurately portray how the human eye views a scene.  Sheppard (1989 p. 67) reports “in real views, our sight covers almost 180 degrees from side to side, but we focus generally on objects within the central 50 degree range.”  Hull and Steward (1992) review this as the difference between on-site viewing and photographic observations, which do not factor in other on-site stimuli.  The on-site viewer has a “motivation for viewing the landscape that may be different from the purpose … of the photo based landscape experience”.


This issue is further discussed by Appleyard (1977), who suggests that a simulation is an attempt to represent reality, but “only certain aspects of reality”, based on the purpose of the simulation.  The simulation should draw the viewer to a central point, but should not allow for casual viewing of a range of visible options.  The AFC’s wide angle images; therefore, reduce the viewer’s ability to concentrate on the proposal, reducing the observer’s effectiveness to assess any visual impacts.  Brian Orland, a pioneer researcher in the field of computer simulations (Orland 1992, 1993, 1994) states that a 50 mm lens (the approximate perspective of an on-site experience) should be applied to all analysis-simulation efforts. 


An additional point relates to the complex nature of photograph KOP 3.  Because a goal of simulation is to limit the amount of visual complexity per scene (elements having little to do with the simulation), KOP 3 should have been positioned so that extraneous elements (e.g.; cars, power lines) would not interfere with any assessment of the final simulation.

2.
The Methods Used in Creating of the Visual Simulations.  Several parts of the AFC’s discussion on the methods used to create the visual simulations leads one to conclude that they are artistic interpretations, not scientifically accurate computer simulations.  As such, their value in a visual analysis is limited.  Because the CEC staff relied on the accuracy and validity of those simulations to generate their project conclusions, those conclusions are open to doubt.


The applicant states (pg. 8.11-2), “The images are accurate within the constraints of the available site and project data”.  From this statement, we cannot determine the validity or accuracy of the simulations.  What were the “constraints of the available site and project data”, and did those constraints cause the simulations to become less than accurate attempts at reality?  Example; the applicant states an “initial digital model” was developed, based on “existing topography and site data”.  How was this digital model developed?  What was its data resolution?  What was (and was not) included in this data?  Material to answer these questions has not been supplied.  The model itself; therefore, should have been made available for inspection and testing.


The AFC states that after these digital models were developed, “computer ‘wire frame’ perspective plots were then overlaid on the photographs of the views from the KOP’s to verify scale and viewpoint location”.  How was this accomplished?  Was the photo-wire frame merger computer driven or was it the product of human intervention (e.g.; moving the images around by hand to establish some fit)?  If it was moved around by hand, the exact position, size, and height of the proposed power plant in the photo is merely an approximation; therefore, the photo cannot be used to accurately assess the visual impacts of the applicant’s proposal.


Further, did the creation of the wire frames and the eventual wire frame-photo-composite take into consideration the different camera lenses used during photography?  Was the wire frame based on simple CAD data, or on geographic information system (GIS) data?  The addition of a GIS component would have provided additional credibility to the process (see; Gimblett and Itami 1988; Berry 1993; Shang 1994).


This merging process is significant because it’s a step where much error can accumulate.  Any merging of two image sets requires that the 3D model and photograph be equal in terms of their horizontal orientation.  Any variation (particularly in the height or “z” parameter) causes a simulation to be skewed with regard to simulated heights of structures (due to incorrect ground registration).  For example, if a simulation was created with the proposed plant being one mile away from the photo view point (5280 ft.), and the camera was one degree up from level with the horizon, the result would be that the height of the simulated stacks could be as far as ninety two feet off of their actual design relationship to the ground.  Such errors could have significant implications regarding the ability of a simulation to hold up to public scrutiny (see; Watzek and Ellsworth 1994 p. 21), or to be admitted as evidence in future legal proceedings.  Sheppard (1989 p. 54) in his book Visual Simulation, reported that a “lack of confidence in simulations can lead to conflicting opinions on the project among observers, and to negative attitudes toward the project or the review process.”

3.
Verifying the Accuracy of the Simulations.  The Staff Assessment assumed that the AFC’s visual simulations were spatially, compositionally, and registrationally accuracy.  Put another way, was the power plant inserted into the simulation in the exact spot it was intended to be in, in the exact size it was intended to be.  This issue of simulation accuracy is significant, since the accuracy of the AFC’s simulations form the basis of the entire CEC Staff Assessment.  If there is any inaccuracy in these simulations, the resultant CEC assessment of Calpine’s material is suspect.  


In my opinion, the CEC staff should have made an attempt to verify the quality and accuracy of Calpine’s simulations.  Such an accuracy verification can only be done by: 1) performing a systematic evaluation of the computer files used to generate the simulations, 2) contracting the services of a consultant who would obtain the raw computer data from the applicant, and then systematically review the size, height, location, and elevational particulars of the model, or 3) contracting the services of a consultant who would essentially build a new computer model, which would later be compared with the output developed by applicant.  Since this has not been done, I would question that overall reliability of both the simulations and the result analysis of visual change.

C.
Methodologies Used to Evaluate Visual Change are Unsubstantiated: The effects of landscape change have been systematically studied (Sell and Zube 1986; Hull and McCarthy 1988; Zube, Friedman and Simcox 1989).  Those studies have investigated the perceptual impacts of land modification on observers, who either view landscapes casually or for sustained periods.  Other studies have focused on, 1) levels or thresholds of change that might produce certain observer reactions (Magill 1990), and 2) the visual impacts of certain development proposals such as transmission towers and industrial infrastructure (Hull and Bishop 1988; Bishop and Leahy 1989; Bureau of Land Management. 2001).  In those reports, the authors have found that photo-based representations need to be carefully and systematically assessed so that a range of considerations are factored into the process.  In contrast with these rigorous methodologies, the applicant’s assessment of visual change does not set forth in sufficient detail the data or methodology upon which it is based.


The applicant has, however, presented examples of reference material that was reviewed when establishing its visual change methods for its application (see the applicant’s reference section pg. 8.11-19).  I have read several of those references (having used at least five of them in my teaching activities).  Unfortunately, I have found methodological differences between those documents and how the applicant has referred to those documents in the AFC’s Visual Resources section.  One reference, (Kaplan 1985), represents an observer-based visual assessment strategy, whereby perceptual issues (mystery, coherence) are gleaned from a landscape through a series of polling procedures (see; Daniel and Vining 1983).  In that paper, Rachel Kaplan states: “the landscape is an illusive phenomenon”, and: “to say that the landscape is a visual resource is to admit to the integral tie between the physical aspects of the land and the human experience of it”.  No empirical evidence exists in the AFC to suggest that any perceptual studies were ever conducted by the applicant; therefore, the AFC falsely suggests presents an illusion that such issues were addressed.


A second reference, (Shafer et al. 1969), represents an expert-based approach that attempts to correlate statistical change in photographic surrogates (see; Shuttleworth 1980) with recorded levels of preference for those landscapes.  In that method, the author first presented photographs to observers, who would offer their opinions on a scene’s visual quality.  Shafer then placed a grid over the photographs, and statistically assessed the percentage of, say, sky or trees per-scene.  After this, Shafer correlated the amount of, say, trees per-scene with observer preferences per- scene.  No empirical evidence exists in the AFC to suggest that any such studies were ever conducted; therefore, the AFC falsely suggests presents an illusion that such issues were addressed.


A third reference, (Amedeo et al.1989), represents an observer-based study of the perceptual differences of people who were asked to review a series of photographs of the Connecticut River Valley.  The goal was to identify some “relationship between perceived scenic quality and physical landscape dimensions”.  The research applied Daniel and Vining’s (1983) Psychophysical Model, using a Q-sort system of photographic surrogates Gary: Please define. No empirical evidence exists in the AFC to suggest that any such studies were ever conducted; therefore, the AFC falsely suggests presents an illusion that such issues were addressed.


A fourth reference (US Forest Service 1973) relates to the visual resource methods developed and previously used by the US Forest Service.  The Forest Service, in establishing these methods, stated that; "The American people are concerned about the quality of their visual environment.  Because of this concern, it has become appropriate to establish the 'visual landscape' as a basic resource, to be 'treated as an essential part of and receive equal consideration with the other basic resources'".  Further, the objectives established by the Forest Service for their assessment of visual resource are to; 1) establish criteria for identification & classification of scenic quality, 2) establish quality objectives, 3) provide those involved with the freedom to explore alternatives ... to obtain the desired objectives, 4) input visual data into existing land use planning & management methods, and 5) recognize scenic variation, and their "inherent capabilities the accept alteration".  Gary: I don’t think this long quote adds much to the presentation, but if you believe it’s essential, please leave it in.


The Forest Service approach is an expert-based model that assesses large-scale landscapes for issues of scenic variety, scenic quality, and sensitivity to change.  The goal is to develop area classifications of scenic quality, and to then map those classes.  This is done so that, say, scenic quality can later be correlated with, say, soils or geology.  While there is a reference to Forest Service assessment criteria (complexity and vividness) on page 8.11-5, no evidence exists in the AFC to suggest that empirical data was acquired for these criteria; therefore, the AFC presents an illusion that such issues were documented.

A point (KOP) analysis strategy is reviewed in the Forest Service’s latest (and most used) visual document (US Forest Service 1995).  The applicant; however, makes no reference to this newer document.  The applicant might be better served by applying assessment methods developed by the California Department of Transportation (CALTRANS).  A selection of CALTRANS publications is presented in the references section of this memorandum.


A fifth reference (Buhyoff et al. 1994) is significant to my critique of the applicant’s work, as it forms the basis for the AFC’s landscape visual quality scaling technique (Table 8.11-1).  The applicant states (pg. 8.11-5) that Buhyoff’s rating scale “provides a useful framework for the qualitative ratings because it is based on research on the ways in which the public evaluates visual quality, and provides an intuitively meaningful description of what it means for a landscape to have been assigned a particular rating”.  This phrase does not represent the way in which Buhyoff’s rating scale has been used in the AFC.  Buhyoff’s methods have been taken out of context, and have been used in a manner contrary to Buhyoff’s intent.

In his paper, Buhyoff describes the difficulty in defining visual quality because “it is defined by characteristics of both the environment and the human observer”.  Zube, Sell and Taylor (1982) describe this as the three way interaction of; 1) humans, 2) landscape, and 3) outcomes, with the outcomes being perceived levels of visual quality.  This represents an observer-based approach (Daniel and Vining 1983).  Buhyoff (pg. 3) further states, “no single method can deal with all types of landscapes or visual assessment problems”.  Accordingly, Buhyoff proposed a multi-faceted strategy (pg. 4) that included aspects of both expert and observer techniques.  This would include assessments of landscape mystery (see; Kaplan et al. 1989), issues of prospect and refuge (see; Appleton 1975), landscape vividness (see; Kaplan 1985) and other perceptual indicators.  The AFC’s Visual Resources section only uses an expert-base approach; therefore, it does not follow Buhyoff’s full intentions.  Further, while the applicant has stated that criteria presented in Table 8.11-1 were applied in their conclusions, no empirical evidence is presented to illustrate how Table 8.11-1’s criteria were applied.  More importantly, perhaps, the CEC Staff Assessment cites a different list of reference material.  This implies that the CEC staff either did not agree with the methods presented in the AFC, or did not use such methods in their assessment.  Either way, this illustrates some point of contention with regard to analytical methodology. 

1.
Actual Methods Used in Developing a Visual Change Analysis.  The AFC’s analysis of visual change that would be caused by the proposed power plant is difficult to assess because aspects of their procedures are either undocumented or questionable.  Section 8.11.2 Environmental Consequences, states; “ This analysis of visual effects of changes that might be brought about by the LECEF Project is based on field observations, and review of the following information: local planning documents, project maps and drawings of the project area, computer-generated visual simulations from each of the KOP’s, and research on design measures for integrating electrical facilities into their design settings”.  


This statement brings up a series of questions.  How were the field observations undertaken?  Was the process anecdotal, or was there some systematic effort?  How were these field observations related to “local planning documents, project maps and drawings of the project area”?  What can a planning document tell you about the “visual effects of changes that might be brought about by the LECEF Project”?  How were the photographs used?  How were the simulations used?  If the photos were used to examine the existing landscape, and the computer images were used to examine as built conditions, the results could be skewed because two different graphic media were applied to the effort.  The staff assessment seems to have ignored these issues, focussing only on the material presented by the applicant.  This, to me, is an inherent flaw with the CEC discussion of potential plant visual impacts.  


Table 8.11-1 presents the “landscape visual quality scale” the applicant used to assess existing landscape conditions.  No empirical data is presented in the AFC’s Visual Resources section to tell the reader exactly how Table 8.11-1’s criteria were applied per KOP.  Was it a simple windshield examination?  Was it a rigorous study that acquired statistical data per-KOP?  Was it a single person’s opinion?  In its discussion on the landscape visual quality for State Route 237 and KOP 1, the applicant states, “the views from KOP 1 and others nearby areas of SR 237 are moderately sensitive because of their visibility to very large numbers of travelers.  


The term moderately sensitive is not included in Table 8.11-1, but is used to assess the view characteristics from KOP 1.  The applicant does not provide any indication as to how this term (an important assessment criteria taken from the US Forest Service’s visual management program (US Forest Service 1974; 1995)) was applied in the analysis.


The discussions on the KOP analyses (8.11.1.4.1 and 8.11.1.4.2) provide a commentary for each KOP; however, the analysis seems to have been from the photos, and not from the mentioned field observations.  Further, page 8.11-5, Paragraph 2 states that the assessments were based on “professional judgment,” which contradicts the assertion (page 8.11-8 paragraph one) that the assessment was the result of “an objective analysis”.

2. Conflicts with the Applicant’s Visual Change Material.  The analysis of change (using the computer-generated simulations) is both confusing and simplistic.  The AFC provides little evidence that any of the actual analysis of the simulations was conducted as an objective exercise aimed at obtaining some form of scientifically verifiable data.  While the discussion relating to the creation of the simulations can be considered objective, the way those simulations seem to have been assessed is both subjective and anecdotal.

Duke Energy’s AFC (Duke Energy North America, 2000) handled this issue in a scientifically defensible way.  It presents a detailed protocol, showing how visual change in their simulations was documented.  Each existing photograph, and its corresponding simulation photograph, was transferred to a geographic information system work environment.  In GIS, a digital pixel-by-pixel count was conducted to determine exactly what percent of the photograph was changed by the plant proposal.  This technique is both objective and statistically accurate.  After this statistical count, a positive, neutral, or negative designation per-KOP was generated.  While this represents a judgment on the part of Duke Energy, the data obtained through this process provides a valid empirical position for Duke to make its claims on.  In the present case, Calpine has provided no statistical evidence that any objective metric was ever recorded to statistically analyze the landscape change in and around their property.  Further, the Staff Assessment has provided no empirical evidence that it initiated any such systematic study to determine the possible visual impacts of Calpine’s proposal.

D.  Lack of Compliance with CEQA Guidelines. In its visual resources findings, the applicant implies that because the existing site is not outstanding visually (see; Table 8.11-1) the site can accommodate industrial features.  The Staff Assessment seems to have agreed with this assertion.  My opinion is to the contrary.  I feel that a simplistic landscape, with no outstanding features, will be significantly, visually degraded with the introduction of a major industrial facility.  Referring to Appendix VR-1, the applicant’s assessment of visual impacts of the proposed plant (from the three KOP’s) is “adverse but not significant”.  This visual rating of “adverse but not significant” must be assessed in the context of CEQA guidelines (Appendix VR-2), which apply the following four questions to the issue:

1.
Would the project have a substantial adverse effect on a scenic vista?

2.
Would the project substantially damage scenic resources, including, but not limited to, trees, rock outcroppings, and historic buildings within a state scenic highway?

3.
Would the project substantially degrade the existing visual character or quality of the site and its surroundings?

4.
Would the project create a new source of substantial light or glare that would adversely affect day or nighttime views in the area?

In the Staff Assessment of the applicant’s site (testimony of Michael Clayton and Brewster Birdsall pg. 4.12-3), the site is described in terms of its agricultural character, with “Riparian trees along Coyote Creek (adding) visual variety and (providing) a visible boundary along the east site of the site”.  Further, Clayton and Birdsall state “ the site’s openness is what allows for the distant, expansive, vista views to the north”, and that “such vista views and visible agricultural heritage are becoming increasingly rare”.  These staff comments provide evidence for the conclusion that the project would present a significant impact with regard to questions one and three, and possibly with question four. A contradiction exists; therefore, between CFA and CEC site characterizations.

E.
Applicant Non-Compliance with San Jose’s General Plan:

The project appears to conflict with several aspects of the San Jose General Plan.

Page 4.12-20 - Policy 4:  This policy relates to the City of San Jose’s General Plan section on “attractive design qualities” and “high standard(s) of architectural excellence”.  The applicant has made no known attempt to try to develop some architectural character or design expression with its proposed plant.  The applicant has discussed screening, but has not discussed design or “architectural excellence”.  Screening is an attempt to hide or block the views of something.  There are examples in Europe where communities have integrated power facilities into their jurisdiction.  A power plant can be a positive landscape element visually.  The applicant has not complied with Policy 4, and the Staff Assessment has shown little interest in the applicant’s compliance with Policy 4.

Page 4.12-20 - Policy 5:  This policy relates to the City of San Jose’s General Plan section on any “development along Landscaped Throughways entering the City”.  Policy 5 calls for the creation of “attractive gateways to the City”.  The applicant has only made an attempt to screen or hide their proposed facility.  Little attempt; however, has been made to provide an “attractive gateways to the City”.

Page 4.12-22:  This relates to the City of San Jose’s General Plan discussion on “high quality of architectural design”.  The applicant has made little or no attempt to develop any “high quality of architectural design”.   Mitigation (screening) is not an attempt to develop a “high quality of architectural design”.  The applicant has not complied with this issue, nor has the Staff Assessment shown interest in the applicant’s compliance with portion of San Jose’s General Plan.

V.  The Proposal is a Stand Alone Project and Should Be Reviewed Accordingly

I have reviewed the Los Esteros Critical Energy Facility (LECEF) project as a stand-alone project.  At this time, there is no justification or rationale to assess the visual impacts of the LECEF project in association with any other proposed or projected development that might take place in the future.  The applicant, in its Application for Certification (AFC), calls for a discrete power generating facility (refer to 1.1 Project Overview in the AFC Executive Summary).  No references are provided in the AFC to suggest that the proposed power plant is a component of a larger development, nor does the applicant submit the power plant proposal in that context.  The Staff Assessment’s Executive Summary  (pg. 1.1) states the Energy Commission staff is required to conduct a “complete and independent assessment of the project’s potential effects on the environment”.  This summary goes on to describe the applicant’s plant proposal as a singular project, with no referenced connection to any other proposed development.  While the CEC staff assessment (testimony of Michael Clayton and Brewster Birdsall) generally describes the applicant’s project site as “encompassing a 15.3-acre portion of a larger site that was approved by the City of San Jose for development of the U.S. Dataport project”, the applicant’s project must be viewed as being mutually exclusive from the proposed U.S. Dataport, and as such, its visual impacts on the site and surrounding landscape must be assessed individually.  I have found no guarantees in the reviewed documents that suggest that the U.S. DataPort project will be constructed as planned; therefore, its visual impact in the future is open to conjecture.  Therefore, the CEC staff assessment’s assertion that the visual impacts presented by the construction of the U.S. Dataport would negate any visual impacts of the applicant’s plant proposal is both argumentative and questionable.

After a site visit to the applicant’s property and the surrounding area, I have concluded that the applicant’s project would cause significant cumulative impacts, as well as individual visual impacts on the site, the surrounding landscape, and the region.  Such cumulative visual impacts could negatively impact peripheral land uses, such as the Veritas campus buildings in McCarthy Ranch, the Crowne Plaza in Milpitas, and other structures in the area that have viewing opportunities toward the applicant’s proposal.  These negative visual impacts would occur regardless of the possible construction of the U.S. DataPort; therefore, the assertion that the DataPort would “screen off” plant impacts is, in my opinion, a false assertion.  Additionally, the plant’s cooling towers and vapor plumes would extend higher than the proposed U.S. DataPoint; therefore, their visual impact could be significant from several viewer locations in and around the City of Milpitas

The assertion by the applicant and the CEC Staff that any visual impacts resulting from the proposed power plant must be assessed with the potential visual impacts of the U.S. DataPort project is both flawed and unjustified.  The AFC presents a discrete project, and as such, must be assessed as such.  While the construction of the U.S. DataPort might, in fact, have an impact on the visual significance of the applicant’s plant, any potential impacts at this time must be left to conjecture.  If Calpine’s argument is accepted, we must then hypothesize the potential visual impacts of other projects in the future.  For example, if future commercial or hotel projects would be constructed in the vicinity of Calpine’s site, their economic viability would be impacted by the proximity of the applicant’s plant.

Section 8.11.1.4 of the AFC’s Visual Resources section presents the applicant’s rationale for not addressing the potential visual impacts along a section of Coyote Creek.  The applicant states that while the County Trail Map and the San Francisco Trail Map both indicate planned trail alignments in Coyote Creek, “no actual trail development in this area has yet taken place”.  This argument seems to be in conflict with the insistence that the U.S. DataPort (an un-built project) should be assessed with the applicant’s proposal.  Further, on page 8.11-5, the applicant states that “natural features, including … water sources …” will be applied toward their visual analysis.  The CEC Staff Assessment did not address this dichotomy.

Calpine C* Power’s Draft Comments on the LECEF CEC’s Staff Assessment: Visual Resources (pg. 50) presents another contradiction with the AFC’s argument for U.S. DataPort inclusion in the visual analysis.  Regarding the visual impacts on the upper floors of the “buildings in the McCarthy Ranch development”, the applicant states; “there did not appear to be any buildings in this area that could provide such views”.  On page 6 of Milpitas’s Comments on the Staff Assessment of the Los Esteros Critical Energy Facility, those buildings (under construction) in “McCarthy Ranch” (the Veritas campus buildings) are discussed.  The applicant seems to be able to include the proposed U.S. DataPort in their analysis, but is not willing to include the under construction Veritas buildings.  Again, the CEC Staff Assessment did not address this dichotomy.

VI. Summary Critique of the Findings of the Visual Resource Section:
My opinion is that several of the findings presented in the Executive Summary and the Visual Resources sections of the AFC are both questionable and problematic.  This concern can also be applied to several of the methods and applications used to generate those findings.  First, as stated several times in the AFC’s Visual Resources section, the applicant’s goal was to develop an objective analysis.  It is my opinion that the applicant was not successful in that goal.  Subjectivity is a dominant element in many of the AFC’s conclusions.  Many of the findings expressed in the Visual Resources section are the opinions of individuals who essentially want the project to be constructed as planned.  While the applicant’s visual analysis is a requirement of the AFC process, the results present a series of opinions that are biased with regard to the potential visual impacts.

Second, the methods applied toward the development of the simulations, and the methods applied toward the development of the visual change analysis are suspect.  Accordingly, I have placed little credence in the applicant’s or the CEC staff’s assessment of visual impact.  The applicant implies that minimum compliance with laws, ordinances, regulations, and standards (LORS) equates to an understanding of a site’s visual character.  Zube, Sell, and Taylor (1982) discuss this in their widely cited article; Landscape Perception: Research, Application and Theory.  They argue that how a landscape is valued (in terms of its visual significance) is the product of some human-landscape interaction.  Such interactions lead to outcomes, which are expressions of acceptance or rejection of a place.  No evidence exists that the applicant has investigated this human-landscape interaction.  This is ironic, as the primary reference used to develop their visual change methodology (Buhyoff et al. 1994) states that defining visual quality is difficult because; “it is defined by characteristics of both the environment and the human observer”.

While it might be argued that the applicant was not required to generate such a rigorous investigation, the general tone of the AFC’s Visual Resources section needs to be one of caring, not simply compliance.  The applicant does present such an extended vision of visual quality on page 8.11-5, which states that its ratings were based in-part on a “review of research on public perception of the environment and scenic beauty ratings of landscape scenes”.  Further, on page 8.11-5 the applicant states that the methods applied were useful because they were “based on research on the ways in which the public evaluated visual quality.”  I agree that such qualitative input would have been beneficial.  Unfortunately, the AFC provides little evidence that any such ideas were ever integrated into their visual assessment process.  Further, little evidence exists to suggest that the CEC investigated the applicant’s understanding of these issues.
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