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The Los Esteros Critical Energy Facility (LECEF) has been designed to provide super-reliable power to a server farm, U.S. Dataport.  When coupled with this server farm it will have the benefit of not only providing reliable power for that application, but also avoiding diesel backup generation that would have adversely affected the environment.  

However the application before the Commission is not for service of U.S. Dataport, but rather to supply power to the grid under a 3-year contract with the Department of Water Resources (DWR).  This project will have the environmental impacts characteristic of gas-fired power plants as well as air quality, visual and biological impacts unique to this project and this site.  The Commission can certify such a project if its benefits outweigh these unavoidable adverse effects.  (14 California Code of Regulations section 15093).  However, the purported benefits from this project prior to its serving the requirements of U.S. Dataport are overstated, such that they are clearly outweighed by the unavoidable adverse effects, as described more fully below.  

1. The expected benefits of having this generation on line during a summer 2002 emergency are virtually certain not to materialize because of scheduling delays.  

2. The alleged transmission benefits are overstated, as will be shown on cross-examination of the California Independent System Operator (ISO), Applicant, and Staff witnesses.

3. So long as the contract with DWR remains unchanged, the cost of the contract to ratepayers is significantly above market rates for power.  This adverse effect will result in a net drain on the economy, to the detriment of California ratepayers and businesses.

The Commission cannot find that the environmental effects of this project are justified by other benefits.  My testimony describes the advantages of what I term the “U.S.Dataport Alternative,” where licensing of LECEF should be conditional on serving at least a substantial portion of the proposed U.S. Dataport facility.  This alternative is the true “No Project” alternative to the DWR Contract Project presented by the Applicant.  The Coalition of Ratepayer and Environmental Groups (the Coalition), and its member organizations The Utility Reform Network (TURN), Environmental Defense, and Sierra Club, support acceptance of the U.S. Dataport Alternative, and conditioning the license of LECEF on its being used to meet the requirements of the server farm.

I. LECEF in Advance of U.S. Dataport has More Environmental Impacts

Building the LECEF in advance of U.S. Dataport, e.g. the DWR Contract Alternative that the Applicant is proposing, has more environmental impacts than building the plant later in combination with U.S. Dataport, the alternative the Coalition favors.

· The visual impacts are somewhat mitigated by the construction of the U.S. Dataport facility (Staff Assessment (SA), 12/21/01, Table 3, pp. 4.12-19 to 4.12-29; p. 4.12-31; Appendix VR-1, p. 4.12-37), as are some of the biological impacts from light and noise on wildlife (Staff Assessment, 2/6/02, p. 4.2-24).

· The impact on air quality and daily emissions levels from an accelerated construction time (to meet DWR contract obligations) would also be largely avoided if construction took place over the 12-month time-frame as described in the Staff Assessment (12/31/01, p. 4.1-23), which would be possible if the plant were conditioned on U.S. Dataport.

· Siting LECEF in advance of the construction of PG&E’s Los Esteros substation necessitates a temporary overhead transmission line, with additional temporary environmental impacts.  (Staff Assessment, 2/6/02, pp. 4.2-13, -15).

Apart from the site-specific impacts described above that would be largely avoided in the U.S. Dataport Alternative, the plant will emit the pollutants and discharge waste that is associated with fossil-fueled plants.  Even though LECEF uses control technologies to reduce these discharges and in some cases supplies emissions offsets, there is still a non-zero impact from the plant’s generation.  “The inefficient and unnecessary consumption of energy, in the form of non-renewable fuels such as natural gas and oil, constitutes an adverse environmental impact.”  (Staff Assessment, 12/31/01, p. 5.3-2.)  Absent offsetting economic benefits, Californians are better off delaying these emissions.

II. The False Reasons to Build Los Esteros Now, Rather Than Later

Several assumptions underlying the rush to permit this plant for 2002 merit closer examination and do not appear persuasive given current circumstances.

1. The project will provide generation needed in summer, 2002.  Unlikely.  It is unclear when Los Esteros will come online.  Calpine has told its investors it is not moving forward with new construction unless conditions warrant, yet it has not told Wall Street that Los Esteros as a project that is to move ahead at this time.  Rather, Calpine’s development program seems to be slowing down.  Calpine’s presentation to Credit Suisse First Boston of February 5, 2002 says it will “continue development; hold on construction”.
  Its presentation to UBS Warburg Global Energy & Utilities Conference two weeks later, February 14, 2002, says its development program is “on hold” and its construction program is “on schedule with some slowdown.”
  (See Attachment 1 and Attachment 2).  The CEC database of proposed generation lists both phases of Los Esteros (CT and CC) as potentially delayed or cancelled.

Calpine’s AFC projected a 6-month period from beginning of construction (then projected in December 2001) until commercial operation (then projected as May 2002) (AFC, p. 1-4).   If the Commission makes a permitting decision on March 20, as Calpine requests, a commercial operation date by the end of September might be feasible if there are no construction delays.  Such a start date would mean the plant is of little value in meeting peak summer needs in 2002 however.
   The fact that the interconnection studies for LECEF were based only on a 2002 partial peak are further evidence that no unbiased source expects LECEF to contribute to meeting peak loads this year.
  We also note that two other projects by the Applicant, King City and Gilroy 3, both permitted under an Emergency process in May 2001, went online at least 8 months after approval.
  It is important to remember that obtaining additional financing was easier for those plants than it would be for LECEF, so development time for LECEF may be even longer.  Should the project miss a summer 2002 online date, the earliest it is likely to have an impact on the overall power supply is summer 2003, a period of low risk of power supply shortages in Northern California.
  In addition Calpine’s Otay Mesa plant, approved in April 2001, has now been delayed until October 1, 2003, “due to recent developments.”
  

A PG&E interconnection agreement is also necessary to get LECEF connected to the grid. PG&E’s draft Facilities Cost Report (FCR) of 11/7/01 calls for Calpine to not only pay $6.8 million for direct interconnection costs but also commit to perhaps $17-25 million of downstream mitigation. If Calpine disputes these interconnection requirements, the likely result will be delays in signing the interconnection agreement, which may impact the commercial operation date.

Commercial operation of Los Esteros by October 1, 2002 will also require an uninterrupted construction schedule, and even then will require double-shifting. (SA, 12/31/01, pp. 4.1-12, 4.1-13). But the SA calls for an assessment of onsite burrowing owl nests which, if any are found, would require the creation of a 250-foot diameter exclusion zone through August 31, 2002 (SA, 12/31/01 p. 4.2-49). So owls could also prevent commercial operation before 10/1/02.

Cultural impacts are another source of potential construction delays. The SA indicates that the LECEF site is a likely location of archeological remains because it is located near the confluence of a freshwater creek and the Bay (SA, section 4.3). If burials or other archeological remains are found, various mitigation measures will need to be undertaken which would delay the project.

Given all this evidence I suspect there is a low probability that alleged generation benefits from this project will be available when they would be of some value that might offset the adverse consequences.

2. The project provides significant voltage support in late summer and fall.  Unlikely. (PHC of Calpine c*Power, p.3)  Apart from the issue of whether Los Esteros will actually materialize in a time frame to provide summer benefits (discussed above), we also question whether the alleged voltage support benefits are overstated.  This issue will be explored on cross-examination of Applicant, Staff and ISO witnesses.

3. The project is efficient.  Not really.  Under full load conditions the project is expected to generate at 38% efficiency (Staff Assessment, 12/31/01, p. 5.3-3), which works out to a heat rate of roughly 9000 Btu/Kwh.
  The Staff compares this favorably to 1960’s era baseload plants, as well as other current peaking technologies.   That “efficiency” is not passed on to consumers, however.  Rather, under its DWR contract, the Applicant will be paid based on a guaranteed heat rate of 10,500 Btu/kWh during simple cycle operation (17% less efficient).  The fact that the emissions limits also incorporate a heat rate of 10,500
 gives us great concern that this is a rather inefficient plant, and hardly “environmentally superior” as expected in the U.S.Dataport Proposed Development Zone approval (Staff Assessment, 12/31/01, p. 3-1).  At a minimum, we must conclude that any efficiency gains from choice of this alternative are not passed on to society but are kept in Calpine’s pocket.  Its low “effective” efficiency is certainly not a reason to speed the permitting of this plant.

4. The Project is economic.  NOT!  The Los Esteros Critical Energy Facility Testimony of Todd Stewart, p. 38, circulated March 4, 2002, alleges that the LECEF will provide economical electric power.  This is not true.  The California Public Utilities Commission has filed a complaint with FERC alleging that the contract associated with this project exceeds market prices by $121 million (net present value) over a 3-year period.
  The capacity charges for the DWR contract average almost $225/kW-year, exceeding the CEC’s estimate of the typical cost of new merchant combined cycle generation by more than a factor of two.
 The total cost of the CDWR contract (even with gas fuel at $3/MMBtu) can be expected to be about $65/MWh, well above the costs of Calpine’s other combined cycle plants.  In other words, rather than reduce consumer costs, this contract will serve to increase consumer costs.  

5. Financial impacts of siting a plant are not of concern to the Commission under deregulation.  Untrue.  SB 110 (Peace) added section 25009 to the Public Resources Code, eliminating the need in the siting process for the CEC to find a plant in conformance with the electricity demand forecast.  

25009.  The Legislature finds and declares that Chapter 854 of the Statutes of 1996 restructured the California electricity industry and created a competitive electricity generation market.  In a competitive generation market, the recovery by powerplant owners of their private investment and operating costs is at risk and no longer guaranteed through regulated rates.  Before the California electricity industry was restructured, the regulated cost recovery framework for powerplants justified requiring the commission to determine the need for new generation, and site only powerplants for which need was established.  Now that powerplant owners are at risk to recover their investments, it is no longer appropriate to make this determination.  It is necessary that California both protect environmental quality and site new powerplants to ensure electricity reliability, improve the environmental performance of the current electricity industry and reduce consumer costs.  The success of California's restructured electricity industry depends upon the willingness of private capital to invest in new powerplants. Therefore, it is necessary to modify the need for determination requirements of the state's powerplant siting and licensing process to reflect the economics of the restructured electricity industry and ensure the timely construction of new electricity generation capacity. (Emphasis added.)

Underlying this change was the assumption that the actions recommended in SB 110 would “ensure electricity reliability, improve the environmental performance of the current electricity industry and reduce consumer costs.”

To ignore the cost impacts of this project and its associated contract is counter to the spirit and intent of PRC §25009.  It is particularly unreasonable for the State to approve a project that increases emissions or uses up valuable offsets if that project can be shown to provide economic harm, rather than economic benefits to California residents.

6. There is not a viable “No Project” alternative.  Untrue.  The “No Project” alternative has been rejected because the options do not provide backup power for U.S. Dataport.  (SA, 12/31/01, p. 5.6-10)  Delaying LECEF until U.S. Dataport is online, however, is an alternative that meets that objective.

III. The Alternative: Los Esteros should be contingent on U.S. Dataport

LECEF has been designed and optimized for use with U.S. Dataport or a like facility.  The extra redundancy and associated cost would not be required were this a plant that would simply serve the grid.  Allowing LECEF to go ahead without U.S. Dataport entails more environmental consequences to California, with no offsetting benefits.   Furthermore, the prospects for U.S. Dataport continue to dim.  As of November 2001 U.S. Dataport was attempting to renegotiate its option on the land and recruit tenants.  We have no information on the progress of those efforts, nor assurances that they are going according to schedule.   The CEC recently announced a research and development project to reduce the electrical requirements of server farms, currently at 80 MW in California, by 30%. (CEC News Release of March 1, 2002.  See  Attachment Attachment 4).  We question whether server farm requirements in California, the raison d’etre for Los Esteros in its current configuration, will more than triple in the next few years to require an extra 180 MW.

To keep this project true to its stated purpose, and to minimize its environmental impacts, the Coalition recommends adopting the “U.S. Dataport Alternative.”  We recommend the following Condition of Certification:

DESCRIPTION-1 The project construction shall not begin until 1) U.S. Dataport owns the land, 2) has firm contracts for at least 90 MW of customers
 and 3) has begun the 12-month process
 of designing and building facilities for its initial customers.  

In comparison with the Applicant’s proposal, this alternative would minimize environmental impacts, reduce customer costs, and thereby improve the welfare of all Californians.  The Commission cannot, under current circumstances, make a finding that the environmental impacts of Applicant’s proposal are accompanied by offsetting benefits.

Attachment 1: Presentation of Calpine to Credit Suisse First Boston 2002 Energy Summit, February 5, 2002, Slides 1 and 9.
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 Attachment 4: CEC News Release Regarding Energy Efficiency of Server Farms

	For immediate release: March 1, 2002
Contact: Percy Della - 916-654-4989

Research Funds Okayed for Energy Efficient Web Server Farms 

	Sacramento -- The Energy Commission has voted to fund a research project to trim the electricity used by Internet server farms or "server hotels" in the State by at least 30 percent. 

The Commission will contribute $500,000 to the Lawrence Berkeley National Laboratory (LBNL) and its efforts to make World Wide Web data facilities attain energy efficiency. The Commission's move is in line with California's goal of lowering overall electricity use in times of high demand. 

"Server hotels" have mushroomed across California, with nary an improvement in the power efficiency of their technology. The research efforts are meant to establish their actual electricity demand and to soften the energy intensity levels within these computer centers. 

As the facilities are planned and built, their electrical loads are overstated, and coupled with outmoded building cooling, leads to inefficient operation. Because their energy consumption has increased, there has been a tendency to exaggerate the impact of these facilities on California's electric grid and that of selected regions. 

LBNL estimates that three percent of U.S. electricity is consumed by all digital equipment (computers, servers, routers, etc). Of this total, roughly 0.12 percent (about 500 megawatts) is used to power Internet server farms throughout the country. 

In the San Francisco Bay area and the Silicon Valley, where 17 percent of the total server farms nationwide are located, it is estimated that about 80 megawatts are needed to keep these data centers running at all times. "Any megawatt savings would be really helpful to California in the next few summers, " says Commissioner Arthur Rosenfeld, chair of the Energy Commission's RD&D Committee. "A 30 percent saving in energy consumed by California server farms is 24 megawatts off the grid in times of energy distress. It also means savings in first cost for cooling equipment and the cost of electric hookups," he added. 

Commissioner Rosenfeld also said, "24 megawatts of electricity running continuously will supply 24,000 average California homes." 

Initially, the project will identify existing building electricity use for a selected sampling of data center facilities. Data center traits are then to be developed that focus the study on the computer facilities using the most power. Actual computer and building system loads will be used for future planning by the utilities and the building operators themselves. 

Eventually, the Lawrence Berkeley National Lab will lead the formation of a "road map" for the computer industry. The road map calls for integrated research and a dramatically improved energy efficiency of building systems and computers used in data centers. 


Attachment 5 Extract of CPUC’s Complaint to FERC

UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

	Public Utilities Commission of the State of California,

                                    Complainant,

v.

Allegheny Energy Supply Company, LLC, 

Alliance Colton LLC (aka Colton Power)

CalPeak Power, Calpine Energy Services, L.P., 

Clearwood Electric Company, LLC, 

Constellation Power Sources, Inc., 

Coral Power, L.L.C, 

Dynegy, El Paso Merchant Energy, L.P., 

Fresno Cogeneration Partners, L.P., 

GWF Energy LLC, 

High Desert Power Project, LLC, 

Imperial Valley Resource Recovery Co., L.L.C., Mirant Americas Energy Marketing, L.P., 

Morgan Stanley Capital Group, Inc., 

Pacificorp Power Marketing, Inc., Primary Power International, PG&E Energy Trading–Power, L.P., 

Sempra Energy Resources, 

Soledad Energy, LLC, 

Sunrise Power Company, LLC, 

Wellhead Power, L.L.C., 

Williams Energy Marketing & Trading Company, and All Sellers of Long Term Contracts to the California Department of Water Resources,

                                    Respondents.
	Docket No. EL02-___-000
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… pages 31-36 follows.  Formatting and footnote numbering are slightly changed from the original, available at http://www.cpuc.ca.gov/word_pdf/REPORT/13484.doc.

these high prices.
  For this Complaint, CPUC staff evaluated the financial contract and transaction terms against a number of benchmarks including market and cost of service.  Total costs under the challenged contacts exceed $45 billion in nominal dollars.  For each of the challenged contracts, the contract price is greater than either forward market prices or cost of service prices.  Overall, the costs of the challenged contracts exceed forward market prices by some $18.7 billion in nominal dollars, or $14.3 billion on a net present value basis.  See Table 1.  The total by which the challenged contracts exceed cost of service pricing ranges from some $17-21 billion depending on the assumptions used.

A. The CPUC’s Calculation of Excess Contract Payments Above Lawful Rates as Measured Against Market Benchmarks

Forward prices are indications of what market prices buyers and sellers did or are willing to sell or buy in the current period for energy that is delivered in the future.  During early 2001 when contracts were negotiated, forward prices were not just and reasonable because the markets were dysfunctional.  See Sections I.C and IV.A, supra.  It was only after FERC’s June 19 Order implemented price mitigation measures that forward prices began to fall towards more reasonable levels.  Consequently, CPUC staff compared contract prices to mid-July 2001 forward prices.


	a. Table 1

	b. Forty-Four CDWR Transactions* in Excess of Forward Market Prices


	Seller/Contract
Start Date
End Date
Years
Months
Location
Product Type
Max MW
Dispatchable
Contract Cost Nominal $
Contract Cost Above Forward Price (CCAFP) in NPV
Calpine 2a
Jul-01
Dec-11
10
6
NP
7x24
1000
No
5,233,180,800
1,552,528,532
Calpine 2b
Aug-01
Jul-21
20
0
NP
6x16
495
Yes
2,984,691,253
1,333,982,973
Calpine 1
Oct-01
Dec-11
10
3
NP
7x24
1000
No
4,620,234,960
1,281,011,347
Allegheny 1
Oct-01
Dec-11
10
3
SP
7x24
1000
No
4,308,552,000
1,156,300,308
Sempra 1a
Apr-02
Sep-11
9
6
SP
7x24
1200
No
4,805,187,360
1,108,109,470
High Desert
Jul-03
Sep-11
8
3
SP
7x24
840
No
3,521,871,360
864,033,354
GWF
Jul-01
Dec-11
10
6
NP
7x24,6x16,7x16
430
Yes
1,884,293,764
664,972,997
Dynegy 1b
Jan-02
Dec-04
3
0
SP
6x16
600
No
1,076,729,143
569,718,493
Coral 1a
Jul-01
Dec-05
4
6
NP/SP
6x16
550
No
1,038,339,878
552,141,749
Sempra 1b
Jun-01
Sep-11
10
4
NP/SP
6x16
700
No
1,673,467,886
538,517,431
Williams 1a
Jun-01
Dec-10
9
7
SP
7x24
600
No
1,806,150,000
505,069,710
Sunrise
Jul-01
Nov-11
10
5
SP
6x16,7x24
560
Yes
2,357,160,151
504,443,053
Williams 1b
May-01
Dec-10
9
8
SP
6x16
300
No
1,129,906,286
422,174,646
Dynegy 1a
Jan-02
Dec-04
3
0
SP
7x24
200
No
628,092,000
361,324,092
PacifiCorp
Aug-01
Jun-11
9
11
NP
7x24,6x16,Off Peak
300
Yes
1,033,630,732
341,702,324
Mirant
Jul-01
Dec-02
1
6
NP
6x16
500
No
559,603,543
307,484,517
Williams 1d
Jan-03
Dec-10
8
0
SP
6x16
500
No
1,251,428,571
297,544,834
Constellation
Apr-01
Jun-03
2
3
SP
6x16
200
No
308,352,000
185,785,107
Coral 1b
Jul-01
Dec-05
4
6
NP/SP
7x24
50
No
280,185,576
158,452,107
Dynegy 1c
Jan-02
Dec-04
3
0
SP
7x16
500
Yes
584,292,000
150,981,047
Coral 1c
Jan-06
Dec-11
6
0
NP/SP
6x16
550
No
914,270,318
150,029,994
Alliance
Aug-01
Oct-10
9
3
SP
6x16
80
Yes
239,426,503
143,004,899
Calpine 3
May-02
Apr-05
3
0
NP
6x16
225
Yes
249,651,602
120,863,342
Morgan-Stanley
Feb-01
Dec-05
4
11
SP
7x24
50
No
188,402,400
91,280,438
Williams 1c
Jun-01
Dec-05
4
7
SP
6x16
400
No
374,057,143
79,181,322
El Paso 1a
Jan-01
Dec-05
5
0
NP
6x16
50
No
143,168,914
78,933,165
Wellhead-Panoche
Oct-01
Oct-11
10
1
NP
6x16
49.9
Yes
188,002,807
77,816,246
Coral 1d
Jan-06
Jun-12
6
6
NP/SP
7x24
50
No
112,676,544
77,451,537
El Paso 1b
Jan-01
Dec-05
5
0
SP
6x16
50
No
129,641,143
65,358,753
Calpeak-Midway
Dec-01
Nov-11
10
0
NP
6x16
48
Yes
112,887,600
50,370,340
Clearwood
Jun-02
May-12
10
0
NP
7x24
25
No
147,606,000
50,097,364
Calpeak-VacaDixon
Nov-01
Oct-11
10
0
NP
6x16
48
Yes
113,004,000
49,894,550
Calpeak-Panoche
Oct-01
Sep-11
10
0
NP
6x16
48
Yes
112,819,200
49,793,425
Dynegy 1d
Jan-02
Dec-04
3
0
SP
Off Peak
200
Yes
116,858,400
49,521,746
Calpeak-Mission
Dec-01
Nov-11
10
0
SP
6x16
48
Yes
112,935,600
47,466,658
Calpeak-ElCajon
Dec-01
Nov-11
10
0
SP
6x16
48
Yes
112,892,400
47,433,239
Calpeak-Border
Oct-01
Sep-11
10
0
SP
6x16
48
Yes
113,059,200
47,349,060
Calpeak-Enterprise
Oct-01
Sep-11
10
0
SP
6x16
48
Yes
113,020,800
47,319,078
Wellhead-Gates
Oct-01
Oct-11
10
1
NP
6x16
42
Yes
134,840,229
47,315,663
Fresno
Aug-01
Oct-11
10
3
NP
5x16
21.3
Yes
72,344,084
31,314,183
PGET
Sep-01
Aug-10
9
0
SP
7x24
43
No
119,965,565
29,037,368
Allegheny 2
Jan-03
Dec-03
1
0
NP
6x16
150
No
57,065,143
22,240,462
Soledad
Jun-01
Jun-06
5
1
NP
7x24
13
No
47,372,208
20,579,986
Imperial Valley
Jul-01
Dec-03
2
6
SP
7x24
16
No
32,995,200
15,117,493

Total
 
 
 
 
 
 
 
45,144,312,265
14,345,048,400


	*Each “contract” is a separately numbered exhibit and is named after the company of the seller.  Some sellers have multiple contracts, in which case the contracts are numbered sequentially (e.g., Allegheny 1 and Allegheny 2).  Some contracts have multiple transactions, in which case the transactions are listed alphabetically in lowercase letters (e.g., Calpine 2a  and Calpine 2b). Sellers with only one contract do not have numbers (e.g., High Desert), unless that one contract contains multiple transactions, in which case the contract is numbered “1” with the multiple transactions designated separately by a lowercase letter (e.g., Sempra 1a and Sempra 1b).


CPUC staff estimates that the cost of every transaction in Table 1 exceeds forward market prices.  The total costs of all 44 transactions exceed forward prices by 70% or $14.3 billion on a net present value basis. 
  The $14.3 billion in estimated excess costs represents the difference in the present value of contract costs and the present value of the cost of purchasing the same contract volumes at forward market prices based on transaction type.
  CPUC staff’s analysis started with contract volumes beginning July 2001 when many of the contracts began deliveries, assumed a five percent discount rate, and discounted costs back to July 2001.  For those transactions for which costs depend on gas prices, a $4/mmbtu gas price was assumed for the life of the transaction.
  Some transactions had start-up, emissions or other unique costs that were not included in the derivation of total transaction costs.

Another market indicator used by CPUC staff is market information provided by the generators themselves.  Based on information provided by a prominent merchant generator, Calpine, contract prices are too high.
  Calpine provided information in webcast calls with the financial investment community indicating that for combined cycle plants, it can earn its internal rate of return of 18% with  only  $15-$18/mwh spark spread, the difference between Calpine’s variable or fuel costs and the contract price.
  Calpine’s  $15-$18/MWh spark spread assumes it can maintain its capital cost in the $500-$550/kw range and a $3.50 gas price. Based on Calpine’s assumptions, a generous allowance of $4/MWh
 for O&M costs, and an assumed heat rate of 6800 btu/kwh
, CPUC staff estimates that the variable cost of generation to be  approximately $27.80/MWh.  Adding the high end of the spark spread of $18/Mwh would result in a price of $45.80/MWh, a price which would allow Calpine to earn its 18% rate of return.  It should be noted that the Calpine transaction with the lowest energy price, Calpine 1, costs CDWR $58.60/MWh, 25% above in excess of what is required for an already healthy 18% rate of return.
  Among the challenged transactions, the lowest energy price
 is from High Desert at $58/Mwh which is also over 25% above the $45.80/MWh benchmark.  There are transactions with higher prices such as Sempra 1b. This transaction charges CDWR $160/MWh for peak energy from April 2002 to September 2002, a price which is almost 250% above the $45.80/Mwh benchmark.

B. The CPUC’s Calculation of Excess Contract Payments Above Lawful Rates as Measured Against Estimated Cost of Service

In addition to market benchmarks, it is also instructive to evaluate contract terms relative to various types of generation costs.  Examples of some of the more egregious financial terms are the contracts in which the capacity payments exceed the cost of construction.  Capacity payments are fixed charges independent of the energy actually taken that allow for recovery of capital cost; in the CDWR contracts they result in extraordinary profits for generators. For instance, the capacity payments alone under the GWF Agreement amount to approximately $875 million, or $680 million on a net present value basis.  These capacity charges are in addition to the pass through of actual energy costs. The Agreement calls for GWF to construct 340 MW of new generation.  It appears that CDWR has an option on an additional 90 MW, for a potential total of 430 MW of new generation.  Based on conservatively estimated construction costs of $600,000/MW,
 the total estimated capital costs potentially to be incurred under the contract by GWF amount to $258 million (430 MW x $600,000/MW).  Thus the capacity payments alone under the Agreement are more than double GWF’s capital costs.  Moreover, the Agreement provides CDWR with rights to this capacity for only 4,000 hours/year.  That is, GWF has charged more than twice its total capital costs in capacity payments alone for the right to about half of the capacity.

Calpine 2b capacity payments cost $80 -$90 million/year for 20 years or  approximately $1 billion on a net present value basis.  See Exhibit 13.  Calpine 2b provides power 16 hours a day Monday through Saturday for 2000 hours a year. Using extremely conservative estimates of capital cost, capacity payments are more than double the total construction costs of approximately $370 million (495 MW x $750,000/MW).
  Yet CDWR is charged for twice the cost of capacity for which it has access to for less than 25% of the time.  Calpine 2b’s exorbitant capacity charge is in addition to the $73/MWh cost of energy.

On an average $/MWh basis, each of the challenged contracts and transactions exceed what it would cost a utility to generate energy if it built a new plant.  Although it may be argued that cost of service is not a relevant standard because the generators are not subject to cost of service regulation, cost of service rates are just and reasonable because they fully compensate the service provider for their costs along with a reasonable opportunity to earn  its fair rate of return.  Under cost of service regulation, the average cost of energy from a combined cycle plant ranges from $41/MWh to $43/MWh.  This price assumes $600/kw installed cost, 6800 heat rate, 20-30 year depreciation rate, administrative and general costs of approximately 6% of the total revenue requirement, and conservative variable O&M costs of $4/MWh, $4/mmbtu gas price and 13.9%
 pre-tax return on ratebase.  The total by which the transactions in the challenged contracts exceed the cost of service is approximately $17-18 billion.  Using Calpine’s estimates of capital cost of $550/kw and a $3.50 gas price, the average cost of  utility generated energy ranges from $37/MWh to $38/MWh and results in $20-21 billion in excess costs. 

B. FERC’s “Guideline” Announced in the December 15 Order is not a Reasonable Benchmark

The challenged contracts are unjust and unreasonable as measured against the “guideline” announced in FERC’s December 15 Order.  All of the contracts which fit the contractual criteria set out in the December 15 Order have prices which exceed the “guideline.”  Moreover, for the reasons stated below, the purported guideline itself is not a reasonable benchmark.

In the December 15 Order FERC failed to implement any price mitigation measures on forward or bilateral contracts.   Rather, FERC stated that it would “monitor” those markets, and that it would “adopt a benchmark that we will use as a reference point in addressing any complaints regarding the pricing of long-term contracts negotiated over the next year.”  FERC
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Mr. Marcus graduated from Harvard College with an A.B. magna cum laude in economics in 1974 and was elected to Phi Beta Kappa. He received an M.A. in economics from the University of Toronto in 1975.

In July, 1984, Mr. Marcus became Principal Economist for JBS Energy, Inc. In this position, he is the Company’s lead economist for all utility issues and supervises five other analysts.

Mr. Marcus is the co-author of a book on utility restructuring for the National Association of Regulatory Utility Commissioners.  He wrote a report on Performance Based Ratemaking for the Energy Foundation and presented a paper on stranded costs to the National Council of State Legislatures.  He also analyzed restructuring and stranded cost issues in California, Nevada, Texas, Connecticut, New Jersey, Virginia, Alberta and Ontario for consumer, environmental, and independent power clients.

Mr. Marcus has prepared testimony and formal comments submitted to the Federal Energy Regulatory Commission, the National Energy Board of Canada, the Bonneville Power Administration, the U.S. Bureau of Indian Affairs, the U.S. District Court in San Diego, the California Energy Commission (CEC), Sacramento Municipal Utility District (SMUD), Transmission Agency of Northern California, the State of Nevada’s Colorado River Commission, environmental regulatory boards in Ontario, Manitoba, and Nova Scotia; and regulatory commissions in Alberta, Arizona, Arkansas, British Columbia, California, Colorado, Connecticut, the District of Columbia, Hawaii, Manitoba, Maryland, Massachusetts, Nevada, New Jersey, New Mexico, North Carolina, Northwest Territories, Nova Scotia, Ohio, Ontario, Oregon, South Carolina, Utah, Vermont, Virginia, Washington, and Yukon. He has testified on issues including resource planning, load forecasts, powerplant and transmission line need and cost-effectiveness, environmental effects of electricity production, evaluation of conservation potential and programs, design of Performance-Based Ratemaking programs, utility-affiliate transactions, other revenue issues, avoided cost, and gas and electric cost of service and rate design.

From 1975 to 1978, Mr. Marcus was a research analyst at the Kennedy School of Government, Harvard University.

From July, 1978 through April, 1982, Mr. Marcus was an economist at the CEC, first in the hydroelectric and cogeneration development program and later a senior economist in the CEC’s Executive Office. He testified on purchased power pricing, analyzed transmission projects, alternative energy resources, and conservation programs, and managed interventions in utility rate cases.

From April, 1982, through June, 1984, he was the principal economist at California Hydro Systems, Inc., an alternative energy project consulting and development company.  He prepared financial analyses of specific projects, helped developers negotiate utility contracts, and provided consulting services on utility economics.

In 1991-92, Mr. Marcus served on the SMUD Rate Advisory Committee.  He is an auditor and mission treasurer for the Episcopal Diocese of Northern California and serves on advisory committees for Woodland Community College and the City of Woodland.
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� � HYPERLINK "http://media.corporate-ir.net/media_files/NYS/CPN/presentations/020502csfbenergysummit/sld009.htm" ��http://media.corporate-ir.net/media_files/NYS/CPN/presentations/020502csfbenergysummit/sld009.htm� .   See Attachment 1.


� � HYPERLINK "http://media.corporate-ir.net/media_files/NYS/CPN/presentations/021402ubs.pdf" ��http://media.corporate-ir.net/media_files/NYS/CPN/presentations/021402ubs.pdf� slide 17 . See Attachment 2.


� See � HYPERLINK "http://www.energy.ca.gov/electricity/WSCC_PROPOSED_GENERATION.XLS" ��http://www.energy.ca.gov/electricity/WSCC_PROPOSED_GENERATION.XLS�.  


� From 1988-2000 there was only one occurrence of a statewide peak after September 1.  See � HYPERLINK "http://www.energy.ca.gov/electricity/PEAK_DEMAND_AND_RESERVE.PDF" ��http://www.energy.ca.gov/electricity/PEAK_DEMAND_AND_RESERVE.PDF�.  	


� PG&E, Facilities Cost Report, November 7, 2001, Exhibit 16, p. 1


� Gilroy was approved May 21, 2001, and unit 3 went online in February 2002.  King City was approved May 2, 2001 and went online January 14, 2002.  Source: CEC website: http://www.energy.ca.gov/sitingcases/approved.html#chart1


� California Energy Commission, 2002-2012 Electricity Outlook Report, February 14, 2002, p. ES-7.


� Letter from Tom Miller, Senior Project Manager for Calpine, to James P. Averry, San Diego Gas & Electric Company, and James F. Walsh, Sempra, dated January 28, 2002.  See Attachment 3.


� Calculated as (3412 Btu/kWh)/0.38 = 8979 Btu/kWh.


� Calculated as the daily limit stated in AQ-24 (Staff Assessment, 2/6/02, p. 4.1-26) of 11,342 MMBtu per day/45 MW per unit / 24 hours per day.


� See the Section 206 Compliant filed by the CPUC in February, 2002, Table 1 (p.32), “Calpine 3”, available at  � HYPERLINK "http://www.cpuc.ca.gov/word_pdf/REPORT/13484.doc" ��http://www.cpuc.ca.gov/word_pdf/REPORT/13484.doc�.  Extract available in Attachment 5.


� California Energy Commission’s 2002-2012 Electricity Outlook Report, February 2002, p. II-2-9 estimates the revenue requirement for most new combined cycle projects is between $85 and $100/kW/yr.  The contract is so extremely expensive in large part because it is built for US Dataport.  Redundancy to provide reliability with the accompanying loss of economies of scale, inefficiencies in combined cycle operations resulting from the use of waste heat to serve USD, and its sensitive San Jose location all are likely factors combining to raise costs.


� This represents less than half of the projected 250 MW to be eventually provided by the Los Esteros combined cycle.


� Staff Assessment, 12/31/01, p. 4.5-23. 


� See e.g. CPUC pleadings in Docket Nos.  ER01-2685-000 (Pacificorp); ER02-42-000 (GWF); ER02-146 et al. (Calpeak); ER02-189 (Fresno).


� All calculations and assumptions herein are subject to further refinement.


� Market prices used for comparison are based on proprietary information.  CPUC is currently investigating how this information may be  released to the FERC.  It should be noted that according to Enerfax.com as of December 12, 2001 forward prices for  Summer 2002 range from $23/Mwh-$42/Mwh for delivery at the California Oregon Border and $30/Mwh -$51.25/Mwh for Palo Verde.


� July 2001 prices used in this analysis reflect conditions of initial market stabilization in response to the June 19 Order.  Since July, forward prices in the west have continued to drop significantly.  The CPUC reserves the right to develop in testimony or through further pleadings additional market benchmarks reflecting forward prices under competitive conditions, including, for instance, western forward prices during other time periods, or 2000-2001 forward prices in other markets, e.g. PJM.  Particularly for the longest term contracts challenged herein, there is little basis for regional price divergence (twenty-five of the challenged contracts have terms of eight years or longer).  Generation permitting and construction lead times rarely exceed four years, and gas pricing is essentially national, particularly on a forward basis.


� For example, the cost of a peaking transaction with deliveries in Northern California is compared to forward on-peak prices for North of  Path 15 ( NP 15).


� Consistent with period used for the electricity forward prices, the gas price is based on futures prices during mid-July 2001.


� Although Calpine is only one generator and other generators may not have the same business model or profile, the information provided by Calpine is one indication of the price level that will sustain a profitable enterprise.  Some generators may have higher costs but others e.g. MUNIs may have lower costs.


� See  � HYPERLINK "http://www.calpine.com" ��www.calpine.com�, Investor Page, December 11, 2001 Conference Call,  Section 4: Question  & Answer  Session. . (http://www.corporate-ir.net/ireye/ir_site.zhtml?ticker=CPN&script=1100)


� TheCPUC maintains its position in Docket No. EL00-95-000 et al. that the variable 0&M costs should be $2/MWh for mitigation and refund purposes.  However, in taking a conservative approach in its analysis, CPUC staff used $4/MWh which is the midpoint between the CPUC’s position and the $6/MWh adopted by FERC for mitigation purposes.


� California Energy Outlook Electricity and Natural Gas Trends Report,  CEC Staff Draft Report, Appendix B, p. B-8


� In its  January 16, 2002  conference call with financial analysts, Calpine indicated that the net present value of all contracts over market prices is $6.5 billion.


� Based on non-gas indexed contracts.


� California Energy Outlook Electricity and Natural Gas Trends Report, CEC Staff Draft Report, Appendix B, p. B-8.


� The $750,000/MW capital costs is an informal estimate claimed by some parties. The CPUC does not necessarily agree with this estimate.  Assuming arguendo it is accurate , the CPUC staff has used this estimate in its analysis.


� Based on CPUC Decision 00-06-040, PG&E’s 2000 cost of capital decision.
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