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PROCEEDI NGS

COW TTEE MEMBER DOUGLAS: Welcome to the
Mari posa Energy Project Prehearing Conference.

My nane is Conmi ssioner Karen Douglas. |'mthe
Presi ding Member of this siting menber and the newy
appoi nted presiding nenber. So | know sone of you who
nm ght have been to the site visit and the initia
i nformati onal hearing had anot her Conmi ssioner present at
t hat .

To ny imrediate right is my advisor, Galen Lanei.
And to the far right is ny advisor Paul Feist. And then
tony left is Hearing Oficer Ken Celli.

And then | also should note that as the Covernor
nmakes additi onal appointments to the Energy Comm ssion, we
may have anot her appointment to this Siting Comrittee
before the evidentiary hearing. So that would be a
possibility. Just so you know that.

Public advisor is in the room Actually, we have
two people fromthe public advisor's office, Jennifer
Jenni ngs and Lynn Sadler. So they are there to answer
guestions especially from nmenbers of the public to
facilitate access to information, to help you understand
the process. |If you have any questions at the hearing or
afterwards, | know they'l| be happy to help you.

The applicant, if you could introduce yourself,

EHLERT BUSI NESS GROUP (916) 851-5976
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pl ease.

MR, VWHEATLAND: Good norning. |'m Greg Weatl and
with the firmof Ellis, Schneider & Harris, counsel for
t he applicant.

Wth nme to ny left is Samant ha Pottenger, an
associate with our firm And to ny right is Chris Curry,
the senior project director for the Mariposa Energy
Proj ect.

COW TTEE MEMBER DOUGLAS: Thank you, M.

Wheat | and.

And staff, please.

STAFF COUNSEL WLLIS: Good norning,
Conmi ssi oner .

M. Celli, my name is Kerry Wllis, Senior Staff
Counsel of the Energy Commission. And with me is Craig
Hof f man, our Project Manager.

COW TTEE MEMBER DOUGLAS: Thank you, Ms. WIlis.

And advisors now. |'ll just go down -- let ne
ask the -- | nmean the intervenors. Let ne ask the
i ntervenors to introduce thenselves. |f you could start

on the ny right, your |eft.

MR LAMB: |I'mJimlanb. |'mrepresenting the
Board of Directors for the Muntain House Conmunity
Services District.

HEARI NG OFFI CER CELLI: Could you say that one

EHLERT BUSI NESS GROUP (916) 851-5976
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nore time?

MR, LAMB: JimLanmb. Mrgan Gover is the one
who's usually listed on there, but | usually attend this.

COW TTEE MEMBER DOUGLAS: Thank you, M. Lanb.

MR. MAI NLAND: Good nmorning. My name is Ed
Mai nl and. |'mrepresenting Sierra Club California. | am
co-chair of the Energy Climate Commttee of the State
Sierra CLUB. M colleague Alan Carlton, an attorney, wll
be following this case for Sierra Cub, but unfortunately
he can't attend this norning.

HEARI NG OFFI CER CELLI: Thank you, M. Mainland.

MR, SARVEY: Bob Sarvey, intervenor.

MR. DI GHE: Rajesh Dighe (inaudible).

MR WLSON. Andy WIlson, California Pilots
Associ ation, also known as Cal Pilots.

COW TTEE MEMBER DOUGLAS: All right. Let's see.
Are any other -- | guess one other intervenor might be
here, M. Singh? Jass Singh, are you here?

MS. JENNINGS: | believe he's having a work
conference call right now. He'll be joining.

COW TTEE MEMBER DOUGLAS: Thank you,
Ms. Jenni ngs.

HEARI NG OFFI CER CELLI: Did you hear from M.
Si npson, Ms. Jennings?

M5. JENNINGS: | did not.

EHLERT BUSI NESS GROUP (916) 851-5976
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HEARI NG OFFI CER CELLI: Is M. Sinmpson here?

MS. JENNINGS: He is not.

HEARI NG OFFI CER CELLI: M. Sinmpson, are you on
t he phone?

Al right. W're still checking to see if M.
Si npson is on the phone. W' re opening the lines one at a
time.

M. Sinmpson, please speak up.

HEARI NG OFFI CER CELLI: There is a participant on
t he phone, JDH, who just hung up. So JDH, we need you to
call because we can't hear you now.

COW TTEE MEMBER DOUGLAS: That woul d have been
M. Sinmpson. Wile we are working on the phones, sounds
like we don't have M. Sinpson.

W're off the record.

(OFf record.)

COW TTEE MEMBER DOUGLAS: We're on the record.
And we were introducing intervenors. M. Sinpson, if you
could --

MR, SIMPSON:  Good norning. |'m Rob Sinpson.
Apparently, there's also a North Bruns Road.

COW TTEE MEMBER DOUGLAS: We're glad that you
made it and you're right on tinme.

Are there any elected officials, State, county,

or local jurisdictions in the roon? |If you could tell us

EHLERT BUSI NESS GROUP (916) 851-5976
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your office.

MR, LAMB: Jim Lanmb, Mountain House Comunity
Services District, Board of Directors.

COW TTEE MEMBER DOUGLAS: Thank you.

HEARI NG OFFI CER CELLI: Everyone, we'll need you
to come to the podiumto speak on the m crophone so that
you will be in the transcript. Everything will be taken
down. And we want to be sure that you make the record.

MS. OBREGON: Iris Qoregon, District
Representative for Assenbl ymenber Joan Buchanan.

COW TTEE MEMBER DOUGLAS: Thank you.

And coul d everybody hear her?

I"msorry. Could you please repeat that? |
think we need to speak closer to the m ke and | ouder

M5. OBREGON: Iris Ooregon, District
Representative for Assenbl ynenber Joan Buchanan

COW TTEE MEMBER DOUGLAS: Thank you. That cane
t hrough | oud and cl ear.

Any other officers or representatives of elected
officers in this roon? |If not, let ne ask are there any
representatives of federal governnent agencies, Bay Area
Air Quality Managenent District here or on the phone?

Any Al ameda, Contra Costa, or San Joaquin County
departnments? Ch, excuse ne. Pl ease.

M5. FARRON: | just wanted to note there are two

EHLERT BUSI NESS GROUP (916) 851-5976
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other Board of Directors here present with M. Lanb,
Bernice Tingle, and nyself, Celeste Farron from Mountain
House. Thank you.

HEARI NG OFFI CER CELLI: Was it?

M5. FARRON: F, as in Frank, a-r-r-o-n.

HEARI NG OFFI CER CELLI: And Bernice Tingle was
her last --

MS. FARRON: Tingl e.

HEARI NG OFFI CER CELLI: Thank you.

COW TTEE MEMBER DOUGLAS: All right. Any county
officials or representatives of any county departnents or
agencies fromeither Al aneda, Contra Costa, or San Joaquin
Count i es?

Al right. Any departnments of city of Byron or
Wat er Boards here in the roomtoday?

And finally, anyone on the phone Iline who fit in
those categories that didn't get through?

HEARI NG OFFI CER CELLI: The record should reflect
we have Sarah Keel er, Paul Kramer, Mtthew Dowell -- Pau
Kramer and Matthew Dowel|l are with the Energy Comm ssion
Maggie Reed is with the Energy Commission. Gary Fay is
with the Energy Commi ssion

We have two unidentified callers. |If you would
pl ease state your nane, then we'll know you're on the

phone.

EHLERT BUSI NESS GROUP (916) 851-5976
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COW TTEE MEMBER DOUGLAS: You're not required to
state your name, but if you would like to.

HEARI NG OFFI CER CELLI: I'mnostly interested in
whet her M. Singh is on the phone. |I|s there any other
i ntervenor?

COW TTEE MEMBER DOUGLAS:  No.

HEARI NG OFFI CER CELLI: You don't have to
participate. You don't have to say who you are, but it's
al ways nice to know.

COW TTEE MEMBER DOUGLAS: All right. W're
through introductions. [I'Il turn this over to Hearing
Oficer Celli.

HEARI NG OFFI CER CELLI: Thank you, Comm ssi oner
Dougl as.

Can you all hear ne okay? The back? You need
nore? |Is this better? Thank you.

Good norning, everyone. The Conmmittee noticed
today' s prehearing conference in the revised notice of
preconference evidentiary hearings i ssued on January 28th,
2011, which followed the original notice issued Decemnber
23rd, 2010. As explained in the notices, the basic
pur poses of the prehearing conference today are:

1. To assess the parties' readiness for
heari ngs;

2. To clarify areas of agreement or dispute.

EHLERT BUSI NESS GROUP (916) 851-5976
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3. To identify w tnesses and exhibits.

4. To determ ne upon which areas parties desire
to cross-exanm ne the other parties' wtnesses.

And 5. To discuss associ ated procedura
benefits.

To achi eve these purposes, we require that any
party seeking to participate at this conference or who
seeks to present evidence or cross-exan ne wtnesses at
future evidentiary hearings file a prehearing conference
statement by January 25th, 2011. |'m happy to say that
all parties filed prehearing conference statenents, and |
t hank you very nuch for that. Everybody has cone to the
party ready to play.

The staff published its staff assessnent on
Novermber 8th, 2010. This staff assessment serves as
staff's testinmony on cultural resources, waste managenent,
facility design, geol ogy, and pal eontol ogy, power plant
efficiency, power plants reliability, and genera
conditions. The staff assessment, or what we call the SA
has been marked for identification as Exhibit 300.

Staff published its supplenmental staff assessnent
which we call the SSA on Decenmber 16th, 2010. This serves
as staff's testinony on the remaining topic areas. The
SSA has been narked for identification as Exhibit 301.

Staff also filed the Bay Area Air Quality

EHLERT BUSI NESS GROUP (916) 851-5976
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Managenent District's Novenber 24th, 2010, Fina
Det erm nation of Conpliance, or what we call the FDOC and
t hat has been marked as Exhibit 302.

Tinmely testinmony was filed by applicant, which is
nostly the AFC. When we tal k about an AFC, we're talking
about an Application For Certification. So nostly
docunents, testinony, and exhibits. And they filed that
on Decenber 21st, 2010, which has al so been marked for
identification as Exhibits 1 through 67.

I ntervenor Robert Sarvey's testinobny was filed
January 7th, 2011. Exhibits marked for identification is
400 to 402 and exhibits marked for identification as 403
t hrough 408 and 410 through 414 were filed on January
21st, 2011.

I ntervenor Muntain House Community Services
District filed no testinony.

Intervenor Rajesh Dighe's exhibit marked for
identification 600 -- Exhibit 600 which was marked for
identification was filed on January 10th, 2010. And
exhibits marked for identification as 601 through 609 were
filed on January 25th, 2011.

I ntervenor Cal Pilots exhibits marked for
identification as Exhibit 700 was filed on January 7th,
2010. But exhibits marked for identification as 701

t hrough 703 were filed on January 21st, 2011

EHLERT BUSI NESS GROUP (916) 851-5976
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10

Intervenor Jass Singh's exhibits marked for
identification as Exhibit 800 -- 800 was filed on January
10th, 2010. And Exhibits 801 and 803 were filed on
January 25th, 2011.

Intervenor Sierra Club California' s exhibits
mar ked for identification as Exhibits 900 and 901 were
filed on January 25th, 2011.

And | ntervenor Rob Sinpson's exhibits marked for
identification as Exhibit 1,000 was filed on January 25th,
2011.

Al parties are required to burn a CD or DVD
containing their exhibits and bring it to the evidentiary
hearing for the Conmttee's use. So please nake a note of
that. Wen we start the evidentiary hearing, that's on
February 24th, if you would just come up with your disks
and hand it to us on the dias before we begin, we would
greatly appreciate it.

Now, today's -- | just got word that it's very
difficult to hear us on the Web Ex. So I'mafraid that
that's a function of the tel ephones. And we're going to
try to get sonmeone in here to turn up the volune on the
tel ephone. So just so you know, people |listening on the
Web Ex, the sound here in the roomis pretty good. And
everybody seens to be hearing ne very well. And | can

tell the microphones are working well in the room So

EHLERT BUSI NESS GROUP (916) 851-5976
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11
we're going to have to deal with this as a tel ephone
i ssue.

Getting back to procedure. Today's agenda -- |
al so wanted to alert everybody | brought agenda -- there
are agendas in the back of the roomand there are al so
exhibit lists in the back of the room So if you didn't
pi ck one up, go ahead and pick one up now.

The agenda is divided into six parts. First, we
wi Il discuss the applicant's notion to strike rebutta
testimony. Second, we will discuss matters contained in
t he prehearing conference statenents and ot her issues
raised by the parties. Third, we will discuss the exhibit
l[ists. Next, we will discuss the witness lists. And
after that, we will discuss the briefing schedule. And
finally, we will provide an opportunity for public
comment .

I just would like to see how nany people are here
that would like to nake a public conment. Menbers of the
public, can | just see raised hands? Okay. | see none.
| hope that nore people will cone later. And if they do,
| just want you to be aware that we will take comrent at
the close of the prehearing conference, which hopefully
won't take nore than a couple hours.

We're off the record.

(OFf record.)

EHLERT BUSI NESS GROUP (916) 851-5976
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HEARI NG OFFI CER CELLI: Sorry for the
i nterruption, folKks.

So the reason | answered the phone is because
will be getting phone calls fromtime to tinme fromthe
techni cal people listening in on Wb Ex to tell ne that |
need to speak |ouder or do this or that. So |I'm not going
to interrupt the hearing just to take personal phone
cal I s.

UNI DENTI FI ED SPEAKER: | can hear

HEARI NG OFFI CER CELLI: Okay. That sounds good.

We're going to talk first about the applicant's
notion to strike.

Hello? | don't know who that is.

I"'mgoing to nute the callers for the nonent and
conti nue on.

Ckay. On January 25th, 2011, the applicant,

Mari posa Energy Project, LLC, which we will refer to as
either the applicant or Mariposa, filed a nmotion to strike
the following: CalPilots rebuttal testinony marked for
identification as 701 through 703 that was filed on
January 21st, 2011.

The foll owi ng exhibits submtted by M. Sarvey,
Exhi bit 403, 405 -- so the notion seeks to strike exhibits
403, 405, 406, 407, 408, 412, and 413 of M. Sarvey's

exhi bits.

EHLERT BUSI NESS GROUP (916) 851-5976
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The notion seeks to strike Exhibits 900 and 901
fromthe Sierra Club of California.

And it seeks to strike Exhibit 1,000 from Rob
Si npson.

There are three bases for the notions. The first
basis -- and |I' m speaki ng now from having read the notion.
This is the applicant's point of view|l'msharing with
you. This isn't the Committee's words. This is the
applicant's words.

But their bases for the notion are: First, that
t he docunments are not properly rebuttal testinony because
they do not specifically rebut any tinely filed opening
testinmony. Instead, these documents are additional direct
testinmony which shoul d have been filed no later than
January 7th, 2011. Allow ng these docunments into evidence
at this late date in the proceeding woul d be highly
prejudi ci al because the applicant and other parties would
not have an opportunity to respond to this new evi dence.
That's basis nunber one.

Basi s nunber two, sone of these docunents are not
rel evant to the application for certification, or what we
call the AFC, for the Mariposa Energy Project and raised
i ssues that are outside the purview of the California
Ener gy Conmi ssi on.

And basis nunber three is that sone of these

EHLERT BUSI NESS GROUP (916) 851-5976
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docunents are not sponsored by qualified w tnesses.
Bef ore discussing the particular exhibits that the
applicant seeks to strike, the Conmittee finds generally
that it insists that parties followits order and
directives and di sapproves of parties sandbagging their
opponents by waiting to file what is properly classified
as direct testinony at a |ater date set for filing
rebuttal testinony. Never the less, the Comittee needs
to be inforned by a conplete record that contai ns enough
evidence to allow it to reach the best decision in the
case.

Accordingly, the Conmttee may allow certain
evi dence that the Conmittee believes contains sufficient
probative value, even if it were filed | ate because the
parties are now on notice of the existence of the evidence
and may still respond to it at or before the evidentiary
hearing or by filing and serving rebuttal testinobny before
t he heari ng.

The record should reflect that a Comrittee
decision on admi ssibility of evidence are made on a case
by case basis and are not precedence, nor are they binding
on subsequent cases. Rulings on admissibility will be
made at the evidentiary hearing or parties may raise
obj ections when the evidence is offered into evidence,

however, to place parties on notice the Conmittee nakes

EHLERT BUSI NESS GROUP (916) 851-5976
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the following tentative rulings on the applicant's notion

to strike

So I'mjust going to go -- hello? Can you hear
ne? We need a sound man. |s that any better? [If | pull
away, can you still hear ne?

MS. FARRON. You can be heard, but you sound |ike
a tin can.

HEARI NG OFFI CER CELLI: | know. It echoes back
to us up here as well. I'msorry. W're turning off our

Bl ackberries. W're going to go to radio silence, which
neans | can't get calls fromthe sound people at Wb Ex.
But | can already hear that you're getting better quality
sound; right? No? |If it doesn't matter, |I'Il put ny
Bl ackberry there.

MR, SIMPSON: It sounds very authoritative with
t he echo.

COW TTEE MEMBER DOUGAS: |s ny m ke working
well? |Is nmy mke echoing? It was off earlier

HEARI NG OFFI CER CELLI: Can you here nme now?
kay.

Exhi bit 701 -- so here's our tentative ruling.
Exhi bit 701 through 703 will be adnmtted as |ong as the
applicant is afforded an opportunity to rebut and
cross-exam ne the authors of these docunents. |'mtalking

about Exhibit 701 and 703 fromCal Pilot. The Conmittee

EHLERT BUSI NESS GROUP (916) 851-5976
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will allowthe applicant to file rebuttal testinony by
February 14th. | just want you to be aware that February
14th we'll allow the rebuttal. Whether the authors or the
proponents of these exhibits is a qualified expert is a
guestion of fact to be deci ded upon the evidence received
at the evidentiary hearing. But we will give you until
next Monday, February 14th to file rebuttal to that
testi nmony.

Exhi bits 403 and 412 will be adnitted, and the
applicant and staff are placed on notice they will be
gi ven an opportunity to rebut this air quality evidence at
the evidentiary hearing. This is M. Sarvey's Exhibit 403
to 412. The Committee will allow the applicant to file
rebuttal testinony by February 14th, 2011 to exhibits 403
and 412.

Exhi bit 405 and anything 400 series will be M.
Sarvey's exhibits. Exhibits 405 and 413 will be excl uded
from evi dence because the testinony |acks foundation as
expert testinony and the safety of the gas pipeline beyond
the first point of interconnection would be Mriposa
Ener gy Conmi ssi on.

This was sonething that we'd actually like to
di scuss with you because we were not clear how you
intended this testinmony, M. Sarvey. |'mtalking now

about the gas pipeline. This is Exhibit 405 and 413. And

EHLERT BUSI NESS GROUP (916) 851-5976
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we weren't sure what you were tal king about had any
rel evance to --

(OFf record.)

HEARI NG OFFI CER CELLI: What |I'mgoing to do is
wal k through the tentative ruling list, and then we're
going to re-visit those issues that we wanted to get nore
information on. So tentatively Exhibits 405 and 413 woul d
be excluded from evi dence because the testinony |acks
foundati on as expert testinony and the safety of the
gas -- did nmy mke just die?

COW TTEE MEMBER DOUGLAS: We're back

HEARI NG OFFI CER CELLI: Peter, | wonder if just
when that happened, did we | ose the record? O were you
continuing to roll?

MR, PETTY: |'mindependent of the room

HEARI NG OFFI CER CELLI: I'msorry for these
interruptions, folks. Wenever you put electronics in the
m x, these things are bound to happen.

So 405 and 413 excluded based on | ack of expert
testimony and | ack of jurisdiction.

Exhibit 406 will be admitted as |ong as the
applicant is afforded an opportunity to cross-exanine the
aut hor of the docunment at the evidentiary hearing if they
wi sh. The Commttee will allowthe applicant to file

rebuttal testinmony by February 14th, 2011, on Exhi bit 406.

EHLERT BUSI NESS GROUP (916) 851-5976
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407 woul d be excluded from evi dence because the
testinmony | acks foundati on as expert testinony.

Exhi bit 408 will be excluded from evi dence
because the testinmony |acks foundation as expert testinony
and is irrelevant because the issue of the need for a
power plant was |egislatively renmoved fromthe Energy
Conmi ssion's jurisdiction when it was repealed in 1999.

Exhi bit 900, which is Sierra Club's, will be
excluded from evi dence because the testinony |acks
foundati on as expert testinmony and is irrel evant because
the issue of the need for a power plant was |egislatively
renoved fromthe Energy Conmission's jurisdiction when it
was repealed in 1999.

Exhibit 901 will be admtted and the applicant
and staff are placed on notice they will be given the
opportunity to rebut this air quality GHG evidence at the
evidentiary hearing. The Conmittee will allow the

applicant to file rebuttal testinmony by February 14th,

2011.

Exhi bit 1,000, which is M. Sinmpson's exhibit,
will be admitted and applicant and staff are placed on
notice that they will be given an opportunity to rebut and

cross-exam ne the author of the docunents, if necessary.
Al so, the Committee will allow the applicant to file

rebuttal testinmony on February 14th, 2011
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Before we get to any questions on this, let ne
turn first to M. Wieatland. D d you have a question on
this tentative order?

MR. VWHEATLAND: No, | have no question on the
tentative ruling. | understand the February 14th date and
we appreciate the Commttee's consideration of allow ng us
to rebut this new testinony.

HEARI NG OFFI CER CELLI: M. Sarvey, the bul k of
these are your exhibits. The question the Commttee had
had to do with Exhibits 405 to 413 having to do with
hazardous materials. And it wasn't clear -- we weren't
sure because you understand that the jurisdiction extends
to the first point of interconnection. And presumably a
new power plant is going to put in brand-new pipe and it's
going to be approved. W didn't understand what your
contention was with regard to the pipelines. W want to
see what the power plant's effect is. W didn't
under st and your position.

MR, SARVEY: Cycling of the power plant
(inaudible) at line 002 | provided enough information in
ny testinony. |If soneone needs nore, | have results for
that line. |1 was involved as an intervenor in California
Public Utilities Code 070306 and that's (inaudible).
There's two reasons why the Energy Comm ssion is

responsi ble for this Iine.
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So nunber one, you hooked up another project it's
going to be (inaudible). Both these plants are going to
be cycling. To neet high demand, they're supposed to be
intermttent renewabl e resources. The Energy Conmi ssion
has a responsibility to make sure their actions do not in
any way effect the community. And |I've provided you
i nfornmati on on exactly how degraded that line is. Both
t hese projects should be cycling to create a cumul ative
i npact if you approve the second project. And | can't see
anyone at the Energy Conmi ssion not responsible for health
and safety of the citizens of Muntain House and Tracy and
everybody who's on this particular |ine.

There's only | think three high (inaudible) areas
(inaudible). So | can't see any way the Energy Conmi ssion
can wash their hands of their responsibility to make sure
that this line is not effected by the continuous cycling
of these process. There's a substantial anmount of natura
gas noving through these lines. As far as our w tnesses
say -- | wouldn't say |I'man expert on the PGE gas
system but | would say |I'man expert on |ine 002.

COW TTEE MEMBER DOUGLAS: M. Sarvey, are you
saying that the cycling because fromthese two power
pl ants, should they both be built, would sonmehow effect
the ine? O are you arguing --

MR. SARVEY: The cycling is known to put

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

additional stress on the line. |In this particular case,
the line is degraded. 1It's been found out to have results
that had as much as 63 percent -- 63 percent wall offs.

And in light of what happens in San Bruno, the Energy
Conmi ssion would really want to take a close |look at this.
This is not your ordinary line. This Iine has definitely
had some -- it's been uncovered. It had to resurface it,
recover it, bubble tape wap coding. It's not even up to
safety standards right now. So |I think the Energy

Conmi ssion has a duty to look at this to nake sure it's
safe for the people -- for the next 30 years that are
around it now.

HEARI NG OFFI CER CELLI: Yeah, applicant, did you
have any response?

MR. VWHEATLAND: Well, obviously, the safety of
the gas systemof PG&E is a concern to the people of
California. But M. Sarvey is an experienced intervenor
and he's well aware that for the last 35 years the
jurisdiction with respect to the gas transni ssion system
has clearly been allocated to the California Public
Uilities Commission. |It's true that the Energy
Conmi ssion has jurisdiction up to the first point of
i nterconnection. But if there are any concerns about the
safety of the system beyond that point, it is the

California Public Uilities Comni ssion and federa
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22
agenci es and only those agencies that can take actions
with respect to ensuring public safety.

P&E is aware that this project will interconnect
and the Public Utilities Conmission is aware that this
project will interconnect. And if M. Sarvey has any
concerns, his concerns probably should be directed to
t hose agenci es.

HEARI NG OFFI CER CELLI: Thank you.

We're going to go off the record for a nonent.

(OFf record.)

MR SIMPSON: WIIl we have an opportunity to
speak on this?

HEARI NG OFFI CER CELLI: Actually, this is -- if
you'll hang back, we'll give you a chance. |'m/looking to
staff right now.

Ms. WIlis, we're interested in hearing what
staff's position is on what is the effect of the MEP on
t hese all egedly degraded pi pelines?

STAFF COUNSEL WLLIS: Well, we agree with the
applicant that this is actually under the PUC s
jurisdiction.

But | did want to add that M. Sarvey -- one of
t he excl uded exhi bits was 407, worker safety, that also
i nvol ved the gas pipeline. But before that first one

i nterconnects and we did want to offer even though the

EHLERT BUSI NESS GROUP (916) 851-5976
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testinmony has been excluded to offer a condition probably
hopefully we can get it witten before the evidentiary
hearing that would be on gas close that m ght prohibit
that. So that would at |east address some of his concerns
on worker safety.

HEARI NG OFFI CER CELLI: That was Exhibit 407.

STAFF COUNSEL WLLIS: Right. That's what | just
said, Exhibit 407.

HEARI NG OFFI CER CELLI: But we're tal king about
405 to 413.

STAFF COUNSEL WLLIS: And we agree. W agree
it's outside of the Energy Commi ssion's jurisdiction.

It's properly before the California Public Uilities
Conmmi ssi on.

HEARI NG OFFI CER CELLI: What about the allegation
that the existence of the MEP effects the pressure or
somehow effects --

STAFF COUNSEL WLLIS: | amsorry. |'m not
qualified to answer that.

COW TTEE MEMBER DOUGLAS: Let me ask a question.
I think what Hearing Officer Celli is getting at --
would it be your position that even if we accepted M.
Sarvey's prem se that this power plant would or could
effect the pipeline that we would still have no

jurisdiction to review the potential inmpacts of the

EHLERT BUSI NESS GROUP (916) 851-5976
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proj ect on the pipeline?

STAFF COUNSEL WLLIS: That was staff's position.

HEARI NG OFFI CER CELLI: Now, | amalso going to
ask first M. Dighe because you were al so anot her
proponent of these exhibits, did you have a coment at
this time?

Let me just say for all of the intervenors, you
have two m kes before you. You have the bl ack m kes that
| ook Iike m ne which are to amplify your voice in the
room And then you have the smaller mcrophones that are
hooked up to the tape recorder so that we can get a
transcript of what's being tal ked about today. So you
need to speak into the black m crophone, please.

MR DIGHE: Hello. So ny concern was for
Mount ai n House and the residents of Muuntain House. The
reason being if the pipeline is conprom sed by any chance,
it's definitely a concern because there is a big
residential comunity close by. | think | would really
recommend what has to be done as a part of the review
process. | did hear and understand it's not in the
jurisdiction, but in what way it can be reviewed properly
| think it should be. | recomend that. That's ny
suggesti on. Thanks.

HEARI NG OFFI CER CELLI: M. Sinpson.

MR, SI MPSON:  Yes, please.

EHLERT BUSI NESS GROUP (916) 851-5976
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I think we can all acknow edge that pipeline
saf ety consi derati on have been inadequate to this point.
And before we all just throw our hands up and say this is
not our job, w thout sone showi ng that the PUC has
properly considered this, | would hope it would be the
Energy Commission's duty to at |east renmand this back to
the PUC for further consideration.

HEARI NG OFFI CER CELLI: Actually, since we don't
really have jurisdiction over the PUC, the PUC is aware
they have jurisdiction over the pipelines. | take it M.
Sarvey can enlighten us on this that there's sone
conplaint in the process now regarding |ine 200.

MR, SARVEY: Line 002. There is no current
conplaint on it. The conplaint existed because of a new
soccer field that they wanted to | ocate on the property.
And right at the present tine, that's settled, but there
may be anot her conpl ai nt because of the Ellis subdivision.
| don't know. I'mnot filing one. But it's possible it
may be.

But at this point, nobody is |ooking at the
conbi ned effect of these two power plants cycling on this
degraded line. So | don't see that the PUC woul d be --
they'd say that wasn't their jurisdiction as well. So |
think you're caught in a jurisdictional issue here.

HEARI NG OFFI CER CELLI: Did you want to say

EHLERT BUSI NESS GROUP (916) 851-5976
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sonet hi ng, Commi ssi oner?

COW TTEE MEMBER DOUGLAS: | had a foll ow up
guestion for Ms. WIllis. And if applicant would like to
take a stab at it, you would be wel cone to.

I amtrying to understand | egal premise -- the
| egal position that would say that if we accept the
prem se that there could be an inpact on the pipeline, we
do not look at it because it's not in our jurisdiction
I"'mtrying to understand that in context of other
substantive areas such as bio inmpacts, air quality inpacts
and so on where we do a coordinated review w th other
agencies. W talk to other agencies. But staff also has
tended to take a position that it mght |ook at
i nfornmati on with sone i ndependence and possi bly suggest an
addi tional condition, for example, in those areas. |
don't know if you can help me nowor if that's sonething
that you nmight want to produce after having a little tine
to work on it.

MR, WHEATLAND: Well, I'd like to address it
briefly.

When the Warren- Al qui st Act was created and the
California Energy Conmi ssion was created, it was given
basically preenptory pernmit authority over all State and
| ocal agencies with respect to the siting of this project,

but with one very inmportant exception that was clearly
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called out in the Warren-Al quist Act. And there is a
specific exenption that was negotiated in the formation of
this Comm ssion. And that exception is that with respect
to the electric transm ssion systemand the gas
transm ssion systemthat the jurisdiction of the
California Energy Conmi ssion would end at the first point
of interconnection and that with respect to the overal
gas transm ssion system and overall electric transm ssion
system especially those that are operated by public
utilities that are regulated by the Public Utilities
Conmi ssion, that the CPUC would retain jurisdiction with
respect to those activities.

The Legi slature was very clear that the Energy
Conmi ssi on woul d not be regul ating the PGE gas
transm ssion systemor electric transm ssion systemwth
respect to issues involving health and safety. So | think
that that is the difference here with respect to --
conparison to issues we might look at with respect to air
quality or biology or noise.

COW TTEE MEMBER DOUGLAS: Thank you, M.
Wheat | and.

STAFF COUNSEL W LLIS: Just to add, we had
several workshops actually in this room M. Sarvey never
brought up this issue until his rebuttal -- or | guess it

was on the rebuttal testinmony. So it was the first time
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we' d ever even really heard this was sonething that was of
concern. Oherw se, we mght have addressed it nore
t horoughly in our supplenmental staff assessnent.

We do agree with the position M. Weatl and j ust
expressed. But also you know, the concern is that PGE is
| ooking at their entire systemat this point and
starting -- reworking that systemat |east from what
under stand over the next several years, which is not
sonet hing that we have any control over or jurisdiction.

COW TTEE MEMBER DOUGLAS: Thank you.

| do understand that this is new -- these are new
assertions that ideally wouldn't cone in rebuttal system
VWhat we're hearing fromparties on is the question of
jurisdiction and the question of whether in our tentative
ruling the Hearing Oficer read out was that we did not
have jurisdiction. But we want to hear this issue
thoroughly. And if it were air quality or if it were
anot her issue, we would alnmost certainly look at it.

So let ne ask if we can hear fromor parties --
woul d other parties like to speak on this?

HEARI NG OFFI CER CELLI: Let me take it down the
line. M. WIson, CalPilots, any coment? Go ahead.
have no idea what that noi se was.

MR WLSON. Andy WIson, California Pilots.

We are in an unusual point here based on the San
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Bruno incident or accident. It's even questionable if
P&E even has docunentation on that pipeline. So -- and
referring to the Warren-Al qui st Act and what staff
attorney is saying, | think staff at |east has to make
some comrent on this and address it. How rmuch of a
comment and what their l|egal position can be, that seens
to be still in question.

HEARI NG OFFI CER CELLI: Thank you.

M. Dighe
MR, DIGHE: Two conments. | did request for nore
public workshops. | just want to nake sure that that

doesn't get noticed --

HEARI NG OFFI CER CELLI: I'msorry, folks. It
appears that sonething -- a glitch occurred with the phone
[ine.

Thanks for taking care of that.

I want to make a point right now that M. Dighe
just raised. W are going to allow the parties to
wor kshop today inmediately foll owing the prehearing
conference because we're going to notice -- let me go off
the record and see if we can fix this.

(OFf record.)

COW TTEE MEMBER DOUGLAS: We're on the record.
It looks like we've got all of our intervenors at the

table. W were joined by our last intervenor; is that
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correct? M. Singh. W'Ill note for the record M. Singh
is here.

And we are tal king about the exhibit that M.
Sarvey sponsored on the pipeline. And as we have been
di scussing this issue up here, we are still having
difficulty reconciling the carve out that applicant
nmentions in the Warren- Al qui st Act for the pipeline and
transm ssion system short of the first point of
connection, of course, and the CEQA obligation to anal yze
t he whol e of the project.

And so we are tal ki ng about a couple of things
here. W are tal king about the possibility of a workshop,
and | understand that staff nay not feel as though that
can be noticed on tine. So we'll let staff speak to that.
We're tal king about the possibility of a workshop and
we' re tal king about the possibility of asking for
briefing.

And there are two issues that are of key
importance as | see it on briefing. One is does the
project potentially inpact the pipeline. That's the
qguestion of fact. But the question of -- and if we find
jurisdiction, that would be a question of fact for the
evidentiary hearing. But before that, there's the issue
of jurisdiction, which as applicant pointed out is

different or potentially different in the situation. So
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et me ask staff what you think of the possibility of a
wor kshop.

STAFF COUNSEL W LLIS: That woul d be today?

COW TTEE MEMBER DOUGLAS: We were thinking it
woul d be today because we have interested nenbers of the
public here. But potentially we could notice it sonetine
prior to the evidentiary hearing. |t would, however,
awkwardly potentially be before we nade a determ nation of
jurisdiction unless we could -- we could potentially get
briefs in and make a ruling before an evidentiary hearing
or before a workshop

STAFF COUNSEL WLLIS: W wouldn't object to a
wor kshop properly noticed before the evidentiary hearing
or briefing. Either/or could be fine or both. W would
object to having the workshop today because we don't think
that's properly noticed. |It's one thing to continue a
wor kshop fromone day to another. But to continue a
prehearing conference and turn it into a workshop
unfortunately we do not have any technical staff with us
or available to really be productive today.

COW TTEE MEMBER DOUGLAS: | understand the issue
of preparation would be a problemor potential problem
Let me ask applicant to respond to the question of either
briefing and/or a workshop in some order before the

evi dentiary hearing.
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MR, VWHEATLAND: Well, the applicant believes that
a workshop would certainly be nore productive if the
parties were prepared and had -- is it on now? Well, ['1l]|
try to speak close to it but --

COW TTEE MEMBER DOUGLAS: |'msorry, M.
Weat| and. Maybe we can ask you to go to the podi um or
pass the m crophone down so that people on the phone can
hear .

MR, VWHEATLAND: All right. Now-- is it working
for anybody?

MR SIMPSON: M ne went off, too.

MR, VWHEATLAND: 1'Ill try this one. This one
wor ks.

We think a workshop woul d be nore productive if
parties had a chance to prepare and brought experts. W
don't have those here today.

But let me go back to this question about CEQA,
because when you tal k about CEQA and the obligation to
| ook at the project as a whole, CEQA, in order to have
CEQA, you have to first identify a physical change in the
environnent. And when we're tal king about whether or not
this project would, in fact, inpact the pressure in a gas
line, that's not a CEQA question. Now, you m ght be able
to get there eventually if you first |ook at the question

of howit effects the pressure and then speculate as to

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
whet her that pressure will effect the safety of |ines that
have been constructed and potentially have an inpact on
public safety.

But the first question is whether it effects the
pressure of the line at all. That's not a CEQA questi on.
And M. Sarvey has cone into this proceeding at the very
| ast minute even though we've been going on for a year and
provi ded unqualified speculation that the project when it
is operating will effect the pressures on that line. And
then he further specul ates those pressures woul d be
changed to such a significant effect it would have i npact
on the downstream pi peline that PGE operates. | don't
thi nk you can get there with what he has offered into this
record.

Even if you accept it, all of the statenents as
true, the logical conclusion is that any change in the
pressure on the line will effect matters that the Public
Uilities Comrission regulates. And | woul d suggest that
bef ore you have a workshop that soneone -- that the
Hearing O ficer or the Comi ssioner contact your
counterpart at the Public UWilities Conmm ssion to
determ ne whether, in fact, the things M. Sarvey is
saying is true. He's saying the PUC is not going to | ook
at it. | don't believe that's true. He's saying the PUC

doesn't have jurisdiction and they'll ignore it. | don't
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believe that's true

I think you really -- before you engage in
activities that are clearly delegated by the lawto
anot her agency or engage in workshops, | think it would be
important to talk to the public utilities Conm ssion

COW TTEE MEMBER DOUGLAS: All right. So | think
what we heard fromthe applicant is I'mgoing to
re-interpret your words to sone degree of a desire that we
make a ruling on jurisdiction before we -- and that nmay
i nvol ve talking to Public Utilities Comm ssion before we
schedul e a workshop on this item

Let me ask -- and | know |I' m skipping to
intervenors for a noment. |'mgoing to give you a chance

But let me just ask parties and M. Sarvey in
terms of briefing, we' ve asked for rebuttal testinmony on
the 14th. |Is briefing this itemthis narrow issue of
jurisdiction feasible by then or would you need for him--

STAFF COUNSEL W LLIS: That should be -- that
shoul d be enough tine.

COW TTEE MEMBER DOUGLAS: For the record, staff
said that's enough tine.

MR SARVEY: Yes, | think so.

COW TTEE MEMBER DOUGLAS: M. Sarvey, is that
feasible for you by the 14th?

MR SARVEY: Yes.
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COW TTEE MEMBER DOUGLAS: All right. Let ne ask
the other intervenors, so our tentative ruling stands but
obvi ously pending briefing. Let ne ask the other parties
if the 14th on this itemto make a determination of
jurisdiction -- or the receive briefs actually for the
Conmission is feasible. Are any of you who woul d read
this itemable or constrained fromdoing that?

MR. SIMPSON: Can we get a m crophone?

COW TTEE MEMBER DOUGLAS: For expedi ency, why

don't you speak and I'Il repeat it. | hate to do this
but --

MR SIMPSON: |1'd like to understand, earlier you
sai d the decision you nade wasn't precedent setting. 1Is

this a precedent setting decision?

COW TTEE MEMBER DOUGLAS: This is not a
precedential decision

HEARI NG OFFI CER CELLI: No.

MR, SIMPSON: How would | ordinarily tell the
di fference between a precedent setting and not precedent
setting?

HEARI NG OFFI CER CELLI: It would say so it has to
be desi gnated as such by the Comm ssion. 1t would say so
in the decision.

MR, SI MPSON: Okay. So --

COW TTEE MEMBER DOUGLAS: | think, M. Sinpson,
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woul d be a precedential decision. But the decision on
whet her to nmake a decision precedential is usually
proposed by the Commttee and nade by the full Commi ssion
when it nakes a decision. So |'m saying as Presiding
Menber of the Committee that | don't anticipate nmaking
thi s decision precedential or asking the Conmm ssion to
vote to nake a decision on this project precedential.

MR SIMPSON: Ckay. So we don't really know in
this roomwhat's precedent setting and what's not?

COW TTEE MEMBER DOUGLAS: Typically, our
deci sions on adm ssibility of evidence are not.

MR, SI MPSON:  Okay. You know, the contention
that M. -- | was going to wait until you were done.

COW TTEE MEMBER DOUGLAS: We were discussing
precedential decisions. The only one |I'm aware of since
I've been on the Conmission is the Avenal decision.
That's the only one.

MR SIMPSON: Right. | wasn't aware when |
participated in Avenal that was precedent setting either.

But the question of whether M. Sarvey should
have raised this before the San Bruno effect or not |
think should be off the table. There's new evidence.

HEARI NG OFFI CER CELLI: It is off the table.

That's not the question.
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COW TTEE MEMBER DOUGLAS: We've asked for a
question to be briefed, which is the question before us.
We're not arguing this should have been raised. W want
the evidence to the extent that we would determne the
guestion of jurisdiction, that's it for it.

MR, SIMPSON: So not jurisdiction over the Cean
Air Act and all the other things that we take jurisdiction
over? Just over --

COW TTEE MEMBER DOUGLAS: W don't take
jurisdiction over Clean Air Act. But what we're asking
for briefing on is the question of whether the Energy
Conmi ssi on shoul d anal yze the potential inpacts of a
proposed power plant on the gas systemthat it
i nterconnects with. So does the Energy Conmm ssion have
jurisdiction? No. Should we analyze it? That's the
qguesti on.

MR SIMPSON: So | would like -- if the question
is the date February 14th okay, | would like nmore tine
than that to respond the that question

COW TTEE MEMBER DOUGLAS: So we've heard from
applicant, staff, and the proponent of the notion that
February 14th woul d worKk.

HEARI NG OFFI CER CELLI: Since this wasn't an
i ssue that was raised by you, M. Sinpson, in your

prehearing conference, that's not necessarily an issue you
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woul d need to brief. But we would accept your brief
February 14th. It's sonething you nmay want to do.

MR. SIMPSON: |Is there the opportunity to have
ot her experts testify on this? O it's just our brief
that's going to be we are not an expert so it doesn't nean
anyt hi ng?

HEARI NG OFFI CER CELLI: It's your brief and I']l
tell you this: |If your brief actually creates -- gives
fact sufficient to cause this Committee to believe that
there m ght be jurisdiction, then we would hear it at the
evidentiary hearing. And then you would put on your
Wi tnesses at the evidentiary hearing. But this is a
t hreshol d questi on we need answered.

COW TTEE MEMBER DOUGLAS: This is a threshold
guestion for |egal argunent.

HEARI NG OFFI CER CELLI: M. Wheat! and.

MR, VWHEATLAND: | understood what was being
briefed was the adm ssibility of M. Sarvey's testinony
and whet her that would be allowed into the record. |
didn't understand that the question is whether the
Conmittee is going to reopen the evidentiary record to
accept additional testinony on this issue.

HEARI NG OFFI CER CELLI: The record isn't -- first
of all, let's be clear. The evidentiary record opens at

the evidentiary hearing. So right now, this is a
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prehearing conference and we're tal king about what is or
is not going to cone in. And we have a threshold question
as to whether there are CEQA inpacts or whether there are
any inpacts that would extend the jurisdiction to the
pi pelines that are beyond the first point of
i nterconnection because of inpacts resulting fromthe MEP

COW TTEE MEMBER DOUGLAS: Arguably resulting
fromthe project. That's right. And so it's a threshold
qguesti on of whether we woul d consider that issue be
brief ed.

HEARI NG OFFI CER CELLI: So that's all that's
going to be briefed at this tine. Based on that decision,
we're going to make a ruling on the admissibility of M.
Sarvey's evidence.

Yes, M. Dighe.

MR DIGHE: So | just want to enphasize that it's
definitely related -- hello?

HEARI NG OFFI CER CELLI: Kelly, if you can hear
us, we need sone assistance. The m crophones aren't
wor ki ng other than the dias.

So go ahead.

MR DIGHE: So | just want to enphasize that it's
obvious it's definitely finally getting connected to the
safety of the project. And | want to so conment about the

expl osi on whi ch happened in San Bruno as wel |l (i naudible)
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whi ch had a big inpact of earthquake-like effects to the
nei ghboring comunities. So | just want to nake sure that
on February 14th we really understand that this effect of
the pipeline is not going to conpronise the safety of the
residential comunities and we know for sure what CPUC
what has to be done. This project is going -- and what
happens after that you will be conforted for the safety of
the residents.

HEARI NG OFFI CER CELLI: Thank you.

COW TTEE MEMBER DOUGLAS: We had anot her
comrent. Go ahead.

HEARI NG OFFI CER CELLI: M. Singh, would you pick
up the m crophone?

COW TTEE MEMBER DOUGLAS: M. Singh and then M.
Mai nl and, pl ease.

MR SINGH | just want to comrent to the | awyer
or attorney here that for nore than one year (inaudible)
if you |l ook at the events that has happened, the San
Bruno, it happened Cctober 1st | believe -- Septenber --
we nove forward in our life the due diligence of safety
needs to be done. (inaudible) so what Paul is nentioning
is the need to take care of the safety is very inportant
for the resident, especially for Muuntain House. And this
is not on the rocky mountain we're building (inaudible)

and there is a creek there. Now, the creek goes up there
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because (inaudible) safety there. (inaudible) inpact on
the creek (inaudible) and Muntain House. (inaudible) and
safety to the Muntain House (inaudible).

HEARI NG OFFI CER CELLI: | want to be clear that
everybody in the room acknow edges that the pipelines need
to be safe. The only question is whether this is a
guestion that can be dealt with by the California Energy
Conmi ssion as opposed to the California Public Uilities
Conmi ssi on, because expressly, the PUC has jurisdiction
over all the pipeline. And we -- our jurisdiction extends
to the first point of interconnection which is when the
new pi pelines that are laid by the new power plant connect
to the existing power plant and then our jurisdiction
woul d stop. So the pipelines that are being | oaded are
presunmably going to be brand-new, nice pipeline.

The question -- only question is is the existence
of that new conduit for the pipeline and the presence of
t he Mari posa Energy Project going to inpact the existing
power plants negatively? WII there be an adverse inpact?
And we -- the question is whether that's even a question
we can get to jurisdictionally. So that is what the
parties are going to be briefing on February 14th is their
argunents in favor or against whether we have jurisdiction
to even | ook at the question

MR, SINGH So let me ask one question. What if
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a di saster happens? | understand your jurisdiction is
here and the house is on fire. So don't you think we
cross the lines to save the house on fire? Even
(i naudi bl ) make the decision that what should we do. W
have jurisdiction, events that are happening, can we
nodi fy our jurisdiction and can we conpel the other
parties (inaudible) --

HEARI NG OFFI CER CELLI: Here's what woul d happen.
If there was an explosion, the fire departnent, the
hazardous materials people would go out and deal with it.

Ri ght now, if your driver's license expired, you
don't cone to the California Energy Comm ssion to renew
your license. You have to go to the Department of Motor
Vehi cl es, because we have exclusive jurisdiction over your
privilege to drive. W have exclusive jurisdiction over
power plants and that is a limted jurisdiction. And so
what we're tal king about is a legalistic question about
how far does our jurisdiction extend. And that's what
we're asking the briefing on. So we're not asking --
we're not going to make a decision right now. W're just
explaining so it's clear to the parties what we expect to
hear from M. Sarvey. And if you want to file a brief
yoursel f, you can file one --

MR SINGH Let nme tell you one thing. On the

driver's license, if my driver's license expires and |'m
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wor ki ng for you, for CPUC, right, and there is a liability
with CPUC, | can tell you that first CPUC has to deal with
me as enployee of CPUC, right, to deal with ny driver's
license expiration. It's a problemthat | should have
| ooked into it. But when the liability figures in, every
department gets involved. So that's what nmy point is.

HEARI NG OFFI CER CELLI: I'mnot sure | agree with
that. But --

COW TTEE MEMBER DOUGLAS: W appreciate your
concern. We heard you.

MR, SINGH | suggest that we should look into it
and it should be on the agenda, the safety (inaudible) in
a wor kshop (inaudible).

COW TTEE MEMBER DOUGLAS: Thank you.

HEARI NG OFFI CER CELLI: As we were -- M.

Weat |l and, if you can hold your thought, I'mnoving to the
north here. W heard from M. Dighe and M. Singh. |
want to hear fromM. Sarvey. Go ahead.

MR. SARVEY: Yeah. There's one nore conponent of
this, which probably didn't spell out very well in ny
testi nmony. --

HEARI NG OFFI CER COTE: One nonment. Can you hear
M. Sarvey in the back of the roonf

COW TTEE MEMBER DOUGLAS: We see heads shaki ng.

M. Sarvey.
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HEARI NG OFFI CER CELLI: Please see if you can't
get a mcrophone that works.

MR. SARVEY: Wth this, they discovered that this
particular line had wall |loss. They shut the pressure
down in that line to like 530 PSI. That's not going to be
enough to support this power plant or Tracy conbined cycle
shoul d that event happen. So that's another conmponent of
that -- you have to make sure that you prevent an event
for liability purposes that this project does not shut
down because it's an inadequate pipeline. So | think that
woul d be part of the argunent and part of the briefing.
Thank you.

HEARI NG OFFI CER CELLI: Thank you.

M. Mainl and

MR. MAI NLAND: The San Bruno fireball and the
di saster nmakes this a public policy issue a very strong
concern.

My suggestion would be in Iight of that,
regardl ess of the jurisdictional issue, regardl ess of
CPUC s predom nance on this issue, froma public policy
and a public interest standpoint, | think CEC would be
doi ng the public a service by either addressing a possible
hazard i nformal evidentiary hearing, entering a workshop.
And the purpose of that would be not that you have any

right to regulate in the CPUC s position, but you would be
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gat hering i nformati on which woul d then be

transmtted/ conveyed to the CPUC. It will be evidentiary
heari ngs of some val ue because it would be formal. It
woul d be sworn. It would be worth rmuch nore than what the

CPUC mi ght be able to gather fromits own devices, which
according to what we're hearing we're not at all assured
that the CPUC is paying attention to this particular |ocal
problem Thank you.

HEARI NG OFFI CER CELLI: Thank you.

M. Gover, any conment? |'msorry. M. Lanb.
| know that you represent Muntain House.

MR. LAMB:. M only concern would be back to the
poi nt of interconnect that M. Sarvey's assertions are
true, if there is a 62 percent degradation of the quality
of the pipe, is the pipe where the interconnects been nade
been surveyed? 1Is there reason to believe that if they
tap that pipe that it won't cause a problemat the
interconnect? So if | concede there's no jurisdiction,
and you say this got up to the interconnect, has there
been any study to showit's safe to tap this pipe given
this sounds like fairly new evidence to this Comi ssion
that that pipe is degraded. That's my only questi on.

HEARI NG OFFI CER CELLI: M. \Wheatland, you're
| ast.

MR. VWHEATLAND: Weéll, | was going to suggest we
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to -- in the unlikely event the Comission were to find
jurisdiction on this issue, just to nove things al ong,
we'd like to be able to file rebuttal testinony on this
i ssue on February 14th so that if, indeed, you do decide
to hear this issue in any form we would have testinobny in
record.

M. Sarvey's testinony has a statenent here that
says, "pipeline pressure fluctuations fromthe cycling of
these projects will cause additional stress to line 002."
He made the sane statenent here this nmorning. | think
that it's the contention that's at issue. His testinony
doesn't contain any citation or authority or explanation
as to how he reaches that conclusion. But we'd like to
file by February 14th testinony and rebuttal to that
st at ement .

HEARI NG OFFI CER CELLI: Thank you.

Now, let me just go off line for one second.
We're going to go off the record for a second and then
cone back on.

(OFf record)

COW TTEE MEMBER DOUGLAS: We've heard now from
both parties on the issue of the briefing. | think that
the parties know what to brief, and we'll expect the

briefs by February 14th.

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

I"mstill lingering on the idea of a workshop, in
part because | agree with M. Mainland that it would be
beneficial to the community to | earn nore about any
potential inpacts and |earn nore about the foundation
pouring asserted inpacts, even if we were to find that we
did not have jurisdiction to consider the issue at all in
t he application before us.

So I'd like to ask staff what time frane seens
reasonable to you to notice a workshop on the gas pipeline
i ssue and both point of interconnection and any assertions
that m ght be nade about inpacts to the broader system

STAFF COUNSEL WLLIS: Well, considering that the
hearings are on the week of the 24th and 25th, there is a
holiday on the 21st, I'mthinking | guess sonetinme during
t he week of maybe right after -- right after the briefs
woul d be due, maybe. We'd have to talk with staff to make
sure we have staff available. That's the key point for us
is just to make sure that the right people are there.

COW TTEE MEMBER DOUGLAS: Thank you. W'l let
staff work with other parties and set a date. But | do
t hi nk a workshop on this issue would be beneficial to the
conmunity and fromthe standpoint of that very | east
hel pi ng educate the comunity and provide a forum for the
parties to exchange their views would be helpful to this

process, even if we were to find the issue is not
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jurisdictional.

So Hearing Officer, I'll turn it back to you to
other itenms. W have tentative rulings on other itens and
maybe we shoul d get sonme nore input about that.

HEARI NG OFFI CER CELLI: Thank you.

Ms. WIlis, | wanted to ask about Exhibit 407.
You said that you had | anguage that woul d prohibit gas
flows.

STAFF COUNSEL WLLIS: Actually, | said that we
woul d be proposing | anguage. As a matter of fact, we just
talked with M. Sarvey about that after (inaudible). But
unfortunately this is a problemwhen parties file what
really is evidence testinmony during rebuttal and we don't
have an opportunity to respond. And in this particular
case, that was the case.

But talking with our staff, M. Tyler, he did say
they woul d go ahead and prepare a condition that probably
wi Il become a standard condition with future projects.

But we'd like to -- if at all possible, we'd like to be

able to get the condition out prior to the hearing so that

everybody has a chance to just kind of mull it over before

we go to hearing. Because there mght be sonme | anguage

t weaki ng or sonething that happens that people propose.
HEARI NG OFFI CER CELLI: Thank you.

M. Sarvey, because | didn't want to take up too
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much tinme on this, | just wanted to know if you were
satisfied with that or did you want to make the case for
Exhi bit 407? | wasn't to be clear what |'msaying, it
sounds |like staff is proposing to prohibit gas fl ows.

MR, SARVEY: |'mvery, very satisfied with that
portion of my testinony being accepted. But | don't see
any reason to preclude the rest of the testinmony. | don't
understand the basis of it.

HEARI NG OFFI CER CELLI: The basis -- understood.
So | just wanted to know whet her you were willing to
withdraw it based on what staff was saying

MR, SARVEY: Ch, no. No. The testinony is very
valid testinony. This is something that's been going on
since 2001 beginning with the (inaudible) energy project.
This particular fire departnent covers -- this station
covers --

HEARI NG OFFI CER CELLI: 407 is the one having to
do with the gas flows only.

MR, SARVEY: Ckay.

HEARI NG OFFI CER CELLI: The --

MR SARVEY: The 407 has to do with the fire
department. That's worker safety and fire protection.
And mmy testinony has nore than just the gas flow part of
it. 1t also has the safety shoe (inaudible) recomendi ng

to save the applicant's noney here. And it also has a
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contractor safety programthat |I'mrecomrending. And it
also is in response or rebuttal to what staff would |ike
in the suppl enental staff assessment when they said that
expl osions in hazardous incidents at power plants were
rare. | think |I pretty much covered that in nmy testinony.
But it's not a rare occasion at all. |In fact, on January
14t h, they had an expl osion at the whol e main power plant
which cost $20 mllion. And that's a CEC certified
project, the exact same testinony staff rebutted in this
proceeding and it's obviously inadequate.

HEARI NG OFFI CER CELLI: And that's in the context
of these gas flows?

MR SARVEY: No. That's in the context of worker
safety and fire protection having adequate fire response
to this project, making sure that the fire departments
t hensel ves are receiving conpensati on adequate enough to
of fset this inpact. Both these fire departnents
essentially live on square usage fees. |It's obviously not
adequat e enough for the city of Tracy. W just had to
provide a hal f-cent sales tax to support our fire
department.

So I'msaying this power plant is in the far
reaches of both fire department service areas. Both these
fire departnents need to be reinbursed for this inpact.

This is a huge inpact.
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HEARI NG OFFI CER CELLI: In general, don't the
fire departnents actually come in and provide infornmation
or they actually talk to staff and applicant?

MR, VWHEATLAND: Yes, they do. And in this case,
both fire departnments have indicated that they're
satisfied with the proposed Conditions of Certification.

MR SARVEY: |'Ill turn that over to M. Lanb
because Tracy Fire has clearly sent a letter that they
need to be conpensated and we haven't heard anything from
Al aneda Fire.

HEARI NG OFFI CER CELLI: Gkay. So don't we have a
standard condition that usually says that the safety plan
has to be submitted to the CPM? That's standard. And
staff is nodding their head yes. Worker 7 slip resistant
shoe program that's the kind of thing that | would hope

peopl e shoul d be able to work out in a workshop

MR, SARVEY: | can work it out in the workshop
but | still want ny testinony --
HEARI NG OFFI CER CELLI: Okay. | understand. But

it seems to me at this |late date when we're going to have
an evidentiary hearing, we're going to talk about the 95
hours of testinony that people want to put in, which is
not going to happen. W just don't have time to talk
about slip resistance shoes, which it seens obvious it's

going to be an industrial area and you have slip resistant
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shoes.

MR, SARVEY: | agree.

HEARI NG OFFI CER CELLI: So let's hold that in
abeyance. |I'mgoing to talk with the Committee for a
second and then we'll conme back on this issue. W're

tal ki ng about Exhibit 407. Be right back

(OFf record.)

HEARI NG OFFI CER CELLI: This is the risk you run
when you go off the record for a nonent. We're back on
the record. W' re addressing the issue of Exhibit 407.
Can you hear nme back there, M. Sarvey?

The tentative ruling is that the Comnmttee at
this time will not -- will say that the testinony exhibit
407 will not be excluded at this time. W will re-visit
the issue at the evidentiary hearing. And | want to
briefly inmpress upon all of the parties that everything in
Exhibit 407 is the kind of thing that the parties should
work out in a workshop and we, the Conmittee, shouldn't be
bothered with this sort of minutia. This is sonething
that's all conmmon sensi cal

I"'mgoing to ask the parties, staff to put
t oget her a workshop as soon as practicable and all the
parties participate in it so that you can work together
and there's mddle ground on all of these things. And |I'm

sure you can find that mddle ground. So that's the
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request of the Commttee to please work together and get
to the issues that really need to be discussed, because
there are several in this case.

So thank you. 1'mgoing to nove on

STAFF COUNSEL W LLIS: Excuse ne, M. Celli. |
was just renminded today is the 7th. So in order for us to
notice a ten-day workshop, probably if we get the notice
out today is going to be the week of the evidentiary
heari ng.

HEARI NG OFFI CER CELLI: The Committee woul d grant
a shorter time. So that would enable the staff to have
less lead time on the notice.

STAFF COUNSEL W LLIS: Thank you. |If we can get
that in witing, we'd appreciate that.

HEARI NG OFFI CER CELLI: Don't you trust ne?

Didn't | already do an order shortening tinme in
this case? O was that Paul ?

COW TTEE MEMBER DOUGLAS: So on the issue of
wor ker safety, obviously it's an inportant issue. It's an
i ssue that's been handl ed so many power pl ant
applications, we have standard ways of addressing nmany of
the potential concerns or really all of the potentia
concerns that arise. And so |l'd like to ask staff and the
applicant to | ook at what has been suggested here and see

if there are suggestions that make sense or nay be al ready
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are standard practice and are required, but it's possible
that M. Sarvey doesn't know that.

We typically do not reject testinony out of hand
on basis of lack of expertise. But we typically would
give testimony nuch less weight if it's based on | ack of
expertise. And the anount of weight we could give it
could go pretty near zero if we were to believe there was
not foundation. And M. Sarvey is trying to speak to the
interest of and with the voice of the fire departnents.
That's not terribly credible to ny ears. |If the fire
departnments are concerned, it would be of great benefit to
get themto speak for thenselves. And that would be nuch
nore hel pful to us.

So, M. Lanb, you're raising your hand.

MR LAMB: | think there was an itementered into
t he docket that had a letter fromthe Tracy Rural Fire
Depart nent that suggested that this could be a funding
issue for us. I'mnot sure -- | don't knowif you're from
around here or not. But where the site is located, it's
just inside Al aneda County, but on the other side of the
Al tanmont hills. So technically, Al ameda County is the
responder responsible for dealing with issues at the power
plant. But as a practical matter, they will probably
never be the first responder because Muntain House fire

station is only five mles away as opposed to 20 niles
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awnay.
So there is an assistance agreenent where Al aneda

wi Il assist San Joaquin and San Joaquin wll assi st

Al aneda. And that presunes that on occasion they' Il help

each other out in this case 100 percent of the tine. The
response will come fromthe Muntain House fire station
and fromthe conmunity services district point of view we
100 percent fund that fire station. So it's not even a
regi onal issue for us. W pay for any services that go
out of that fire station. So in essence, Muntain House
will be footing the bill for this issue. So for us,

whet her it's mediated or not.

Now, we did meet with the applicant early on in
the process and | suggested maybe if we could have that
fee for service sort of thing. And they said, well, we'd
sign onto that, but it never went further than that.

There was never anything inked.

So | would like to see that there's sone sort of
acknow edgenent that any response to that project is going
to fall squarely on the shoul ders of the Muntain House
Conmunity Services District and there shoul d be sone sort
of remediation. So | think that's our biggest concern
And you said you'd like to hear fromthe fire fighters
directly. They did submt sonething into the docket. W

have a comrent.
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MR, LAMB:. We don't have sonething from Al aneda
as far as | know. | hasn't seen anything cone by through
them But that's probably our of all the issues that we
have, that's our biggest concern that the inmpact CSD has
uncontested intervenor. And we can probably work out an
agreenment. But as far as | know right now, this
Conmi ssion is not saying that we have to cone to an
agreement. | think 1'd like to see that.

Thank you.

HEARI NG OFFI CER CELLI: Any response, staff or --
actually, M. \Wheatland, you're grabbing the m crophone.

MR WHEATLAND: Yes. Well, M. Lanb's comments
really surprise me, because his prehearing conference
statenment says itens that remmin disputed: None. Topics
areas upon which they wi sh to cross-examnm ne w tnesses:
None. List of exhibits: None. Mdifications to the
proposed condition of certification: None.

So their statement to the Conmittee just a few
days ago was that they had no issues or concerns. And for
himto suggest now at the prehearing conference this is an
i ssue of concern is really quite surprising.

The point of this is is that M. Sarvey knows
he's been litigating this issue with many cases over many
years. He chose not to raise any of these issues in his

openi ng testinmony, although he had an opportunity to do
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so. And now at the last nminute he cones in with sonme
testinmony that --

HEARI NG OFFI CER CELLI: 1'mgoing to have M.
Singh and M. Sarvey, before you launch into this, this is
an area that | don't know that we really need to spend any
time on. Qbviously, it's an issue. What | really want to
say is that since there will be a workshop, that would be
somet hing that needs to be workshopped. This is again
sonet hing that parties should cone to us with sone
proposed | anguage. You're going to probably haggle over
that |anguage, but it seens to nme this is such a routine
thing, that fire response

MR WHEATLAND: It is routine. And it's been
fully addressed in the staff assessnent and it's been
addressed in the applicant's testimny. And we have had
conversations with the Alameda and Tracy fire departnents
and none of these concerns have been raised until M. Lanb
rai ses these here today.

MR, LAMB: That's not true. They're part of the
record.

HEARI NG OFFI CER CELLI: Well, we did receive a
comment letter that's about this. | remenber reading it.

MR, WHEATLAND: There is a comment, but it isn't
one that obligates the applicant or the project to provide

additional funding to Tracy Fire. There is a nutual aid
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agreenment in effect with Al aneda County. It has
provi sions and terns of how those counties will interact
inthe rare event that they're called to this facility.
And there is certainly -- until these parties conme in at
the last minute, there's no issue of contention.

MR LAMB: | would contend that it wasn't |ast
mnute. We were talking about this with the applicant up
to a year ago

COW TTEE MEMBER DOUGLAS: M. Lanmb has said
that -- asserted they had been tal king for about a year

HEARI NG OFFI CER CELLI: I'msorry to say, but it
seens to ne that's sonething that perhaps the parties
could re-visit one nore time at the workshop and get
clarity. Because it sounds to nme |ike there's confusion
bet ween Tracy, Muntain House, the applicant who's
reporting to who. Because it's all about nutual aid and
their agreenents that are really outside of the purview of
the AFC. So with that, 1'd like to nove on to the next
subj ect, which is topics not ready to proceed.

And Ms. WIlis.

STAFF COUNSEL WLLIS: |'msorry. Before we nove
on, | notice you excluded the testinony regarding |ead?
We did have David Vidaver prepare a response and that
doesn't have to be evidence. | didn't knowif you wanted

us to file it and put it in a docket for informationa
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purposes, but it has been prepared. It just hasn't been
filed yet.

COW TTEE MEMBER DOUGLAS: Is this information
that woul d be relevant in the greenhouse gas anal ysis or
is this informati on on the question?

STAFF COUNSEL WLLIS: | think it's just
basically in the issue and just clarifying sonme of the
points that were made in various testinmonies that address
lead. And we objected to the testinony on these on the
basis it's not part of the jurisdiction, but we did want
to be able to respond if there was any questions fromthe
public or anything. It's up to you.

HEARI NG OFFI CER CELLI: One noment. Cearly,
that is of interest to the public so we would ask that you
make that part of your February 14th filing. Thank you
for raising that.

M. Wheat | and.

MR. WHEATLAND: | have one other issue that I'd
like to ask about with respect to exhibits that will be
received into evidence. And that's with respect to
Exhi bit 701, 702 and 703. These are declarations that
were offered by CalPilots as an attachnment to their
prehearing conference statement. So they weren't even
offered as rebuttal. But they were offered as attachnents

to the prehearing conference statement. We would have no

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60
objection to the recei pt of these statenments as public
comment, but if they are intended to be evidence of this
proceedi ng where witnesses would be sworn, we woul d obj ect
to their admnission.

HEARI NG OFFI CER CELLI: Okay. Your objection is
noted. What we decided to do, the Committee decided to do
was to all ow those docurments in but give the applicant
additional time to respond, which was what the February
14t h date was designed to do was to give you an
opportunity to rebut.

MR, VWHEATLAND: Before you do, | wish to point
out that these didn't even come in as rebuttal. CalPilots
has experience in these proceedings. They do know t he
rules. And this is not even rebuttal. This is an
attachment to a prehearing conference statenent. And |
woul d just respectfully suggest to the Cormmittee that in
order to protect the integrity of your hearing process if
you allow parties to come in even at this late date with
additional witten testinony, you'll have a hard tine in
the future drawing a line and saying this kind of conduct
cannot be pernmitted.

HEARI NG OFFI CER CELLI: | wunderstand that. You
know, really want to nmake an inmportant point. And you
rai sed an inportant point, M. Weatland. And the

Comnittee nmakes clear that the Commttee disfavors | ate
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filed docunents. It disrupts our process. And it puts
t he applicant and other parties at a disadvantage to enter
your documents | ate.

The countervailing concern is that the Conmittee
wants a full record, want to receive any information that
is useful and helps informthe decision. So in an attenpt
to wal k the bal ance between a late filed, but a couple of
days docunent and the need for certainty as to dates, |
think that this tine since all of the docunents are now in
and we will not be receiving any nore in additiona
evi dence, the Committee has determined that in this case
in order to try to avoid any prejudice (inaudible) by the
applicant to extend the period of tine by which the
applicant can file rebuttal.

And you're right, we are pushing the lines a
little bit here, but we think in fairness to all parties
we think the best way to deal with it is to give the
applicant an opportunity to rebut. But you were right and
we understand and we adnoni sh the parties that there wll
be no further late filings. So |I want to thank you for
t hat point.

Is there anything else at this point, M. WIson,
that you want to say?

MR, WLSON. The only thing I woul d enphasi ze --

Andy W1 son, Cal Pilots.
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And | woul d enphasi ze that the applicant did have
an outreach programto the Tracy airport, not the Byron
airport. And there was never an outreach to the Byron
airport. The declarations are fromthose pilots that use
the airport that are businessmen that pay rent there. And
they need to be heard, especially since neither the
applicant nor staff has addressed these issues that we
brought to your attention.

HEARI NG OFFI CER CELLI: Thank you.

So with that, the tentative ruling of those
docunents is that they would be adnmitted i nto evidence.

Now, with that, |adies and gentlenen, | want to
nove onto our next topic, which is the --

MR, SARVEY: Excuse ne, we haven't spoke to
precluding my alternatives testinmony or the alternatives
testinmony of the Sierra Club. |s that being accepted now?

HEARI NG OFFI CER CELLI: No. Actually, we -- |
t hought we made it clear that needs was not a relevant --
why don't you cone around, M. Minland.

The question of need --

MR, SARVEY: Well, the entire application in the
alternative section is based on the need for intermttent
renewabl e generation, additional power in the Bay Area,
and the | and use section they're proposing a conditiona

use permt based on this project's needed for public
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conveni ence and necessity. And | believe the need is an
integral portion of their testinony, we should be all owed
to address that. And ny testinobny does, in fact, address
that. And if you have a problemw th ny credential s,
that's another issue.

But | believe the testinobny itself is square on.
You can't all ow soneone to nake up an entire application
based on a contract nobody has seen in a situation where
they're saying no, we got to have this project because
ot herwi se we don't have anything to back up these
intermttent renewabl es, the Bay Area | oad center in east
nore peak generation, none of these things are proven in
this application. Not one of them So | nmean, to that
extent, the testinony is extrenely relevant. And if we
want to talk about ny credentials, I'll willing to talk
about it as well. But | can't see anybody excluding this
testinmony since staff and applicant's entire AFC and SFA
are pretty much based on a need for this project.

HEARI NG OFFI CER CELLI: Thank you.

M. Minland, let's hear fromyou

MR MAINLAND: |'d like on behalf of Sierra Cub
to associate nmyself with M. Sarvey's statenent and recal
that in his rebuttal testinmony he points out that -- I'm
referring to | believe 408 if |I'mnot mstaken. He points

out that the legislation that you apparently base your
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opi nion to exclude the need doesn't really apply in this
particular case. Also that staff has in a sense raised --
in effect raised issues of need and so | think it's only
appropriate that Sierra Cub and others be allowed to
address the underlying assunptions of this staff dealing
with it so that we can have a full airing of the
assunpti ons underl ying.

HEARI NG OFFI CER CELLI: Thank you.

M. Wheatland, let's hear --

MR, VWHEATLAND: | just very briefly. What M.
Sarvey and the Sierra Club seek to do is to relitigate
i ssues that have al ready been decided by the California
Public Utilities Comm ssion. Wen M. Sarvey tal ks about
conveni ence, public comunity is a necessity. That's a
determ nati on made by the PUC, not the Energy Comi ssion.
When he tal ks about a contract, he's tal king about a power
purchase agreenent that was approved by the PUC. And
their testinony sinply seeks to relitigate the issues that
t hat agency has al ready determ ned.

HEARI NG OFFI CER CELLI: Staff, did you wish to
wei gh in?

STAFF COUNSEL WLLIS: | believe | already stated
that we woul d have objected to the need testinony by
Sierra Club and in part by M. Sarvey based on the fact

that it is not under the Energy Commi ssion's purview and
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hasn't been. |'ve been working for twelve years and we do
not do the need assessnment because that was part of the
deregul ation | egislation.

HEARI NG OFFI CER CELLI: M. Sinpson, please.

MR, SIMPSON: What | read in the applicant and
Sarvey's testinony is the need associated with conditiona
use permt that's being skipped on his property. There's
supposed to be a determination of need in that venue.
Then much like the override you would do here, if you were
to do an override, you would consider need. And if you're
overriding the county's conditional use permt, that
consi deration has the public benefit need consideration.
It's the applicant that brought up need a number of tines
in the application, so it seens appropriate that we had
t he opportunity to exam ne that.

HEARI NG OFFI CER CELLI: Your response, applicant?

MR, WHEATLAND: |'m |l ooking at M. Sarvey's
testimony. Maybe M. Sinpson could tell nme where there is
a reference to a conditional use pernmit in here. | don't
see it. And what this testinmony states is an assertion
that there's currently no need for the Mariposa Project in
recent anal ysis conducted by the CEC denobnstrates the MEP
is not needed any time in the near future. That's a need
determnation. | don't see any reference here at all to

t he acqui sitional use permt.
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MR, SIMPSON: The conditional use permts and the
i ssues of need were raised in your testinony and of course
 aunched with the (inaudible).

MR, VWHEATLAND: That's just not true. Look at
M. Sarvey's rebuttal testinmony. It was not addressing
t he CUP.

COW TTEE MEMBER DOUGLAS: So we are conferencing
here, but the main issue is that |egislation has
explicitly taken the question of need out of the Energy
Conmi ssion's hand. So one of the questions we are
directed not to ask is is the project needed.

Now, the question of alternatives, there are
alternative ways of achieving the project's goal. The
guesti on of greenhouse gases, is there an inpact and what
is the inpact systemw de, locally. Those are issues that
we certainly look at. But the Legislature directly took
the specific question of is there a need for the power out
of our process. So we will go off the record and
conference for just a nonent.

(OFf record)

COW TTEE MEMBER DOUGLAS: We have di scussed
this. And our finding here is that the najority of these
docunents, all of the argument and all of the evidence
provided in the proposed testinony goes to a need. There

are statenents of policy in the proposed testinony that
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you were not precluded to make from maki ng and fram ng
argunent, whether you want to franme argument in regard to
renewable -- the State's renewabl e energy goals, the
State's greenhouse gas goals. There are statenents of
policy in these docunments or the proposed testinony that
they in fact be applicable. But in ternms of the evidence
as provided, that evidence that's provided and put forward
goes to need, which is an issue that we do not make
findings on. So we will in this case stick with our
prelimnary decision to exclude 408 and 900. | see we
have some coments.

MR SARVEY: Yeah, 1'd like to nmake some
comment s.

First, | would object to that.

And second of all, ny need testinbny goes to nore
than just the requirements of this project to satisfy
greenhouse gas issues. | raise sone issues concerning
turban selection, and other things and | wonder if you're
precl udi ng those argunents as wel | .

COW TTEE MEMBER DOUGLAS: You are able to raise
that in the context of alternatives. |If you' re saying
that different turbans m ght make the project better or --

MR. SARVEY: Yeah, |'ve been saying that al
al ong as part of ny testinony.

COW TTEE MEMBER DOUGLAS: So we are not
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precl udi ng you fromtal king about better turbans.

MR, SARVEY: Are you precluding me fromtalking
about the need for this project by stating that the PUC
has announced that this project is needed? |Is that the
rule? | just want -- what | just handed out, I'd like to
make that Exhibit 415. This is the comments from Rate
Payer Advocates. And |I'Il give you a little background on
t hat .

This project was deternined it was needed for
public conveni ence and (inaudible) due to a settlenent
agreenment between the parties, which would be CARE, PGRE
and several others. And P&E has broken that settlenment
agreement. And that is the constitutional armof the rate
payers, the rate payer advocates. And all you need to do
is read the |last paragraph and right now this project --
this project's contract may be rescinded. So how does
that effect our determination? |Is there going to be sone
condition in there that if it's rescinded that we start
out? How are we going to work that?

COW TTEE MEMBER DOUGLAS: M. Sarvey, the Energy
Conmi ssion, before the restructuring -- the Energy
Conmi ssion used to have |long and detailed testinony --

MR. SARVEY: | understand that.

COW TTEE MEMBER DOUGLAS: -- on need, and we no

| onger do because of the legislation that explicitly
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renoved the question of need fromour jurisdiction. So
t hat question and the question of whether the contract
m ght be rescinded or any allegations or suggestions
regarding their contract is not relevant to our process.
We're | ooking at the environmental inmpacts -- or potentia
i mpacts.

MR SARVEY: Well, | believe that the | aw states
t hat Merchant Power Alliance that are financing thensel ves
are not subject to CEC jurisdiction. But in fact, this is
a rate payer finance project. So | believe that's a
di stinction right there.

COW TTEE MEMBER DOUGLAS: All right. W've
heard your point.

MR, SARVEY: Ckay. Thank you.

HEARI NG OFFI CER CELLI: Can we nobve onto topics
not ready to proceed.

M. Minland, you have a question?

I f anyone sees Ms. Jennings -- | see her out
there. If you happen to see Kelly flying around, | hope
by now she knows we're having a m crophone probl em

MR, SI MPSON:  She t hought we were going to break
and they were going to cone fix it.

COW TTEE MEMBER DOUGLAS: It's nearly lunchtine.

HEARI NG OFFI CER CELLI: Are we going to take a

| unch break?
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COW TTEE MEMBER DOUGLAS: ©Ch, you're right.
We're not.

HEARI NG OFFI CER CELLI: It's a prehearing
conf erence.

Go ahead, M. Mainl and.

MR MAINLAND: |'d like to object to your ruling
along with M. Sarvey, and |'d |like to pose the question
that | do site that the Legislature has excluded to
consider need in a proceeding such as this, yet it's quite
clear that that legislative finding applied to -- as M.
Sarvey said, nmerchant investnents and this is a project
being financed with rate payers' nmoney. So I'd |ike you
to address now why you don't find this argunent
conpel l'i ng.

Al so, with regard to Exhibit 900, in that
exhi bit, what you're excluding, there is sone
di scussion -- considerable discussion actually -- of
alternatives. The alternatives are very nmuch in line with
this idea of need. So what would be your advise as to how
we can continue to get into the evidence what Sierra C ub
is introducing with regard to alternatives.

HEARI NG OFFI CER CELLI: Thank you.

So et ne make it clear that -- first of all, the
Conmittee doesn't dispense | egal advise, but we have a

public advisor that does. And that's Jennifer Jennings.
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And she can talk to you about the fine points. And all of
you who are non-lawyers here, that's a great resource to
have. Jennifer Jennings is an excellent attorney, a great
resource, and sonmeone for you to talk to if you're going
to navigate these waters, because it's great to have a
| awyer on your side and she's a good one.

So ny advise is to put in your evidence, put in
any evidence that you want with regard to alternatives and
not -- and conpletely avoid the question of need, because
need is irrel evant.

The other point | wanted to make is that -- |I'm
going to get into this in a few mnutes. W have such
l[imted tine that you really have sone nmjor issues that
we really do need to tackle, that that is essentially a
red herring. It's an issue we can't get to because the
Legi slature took it away fromus. So need, although
conmon sensically seens to be sonmething that you think
woul d be relevant, it's not relevant. |It's legally
irrelevant.

MR. SARVEY: Then | nmove to strike all their
testinmony related to this project if that's the case,
because that's the basis of their testinobny. | nove to
strike anything related to that contract in all their
testi nmony.

HEARI NG OFFI CER CELLI: That's -- your notion is
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noted. And your objection is preserved. So --

MR, SARVEY: Thank you.

HEARI NG CFFI CER CELLI: Let ne nove on.

We're going to talk next about topics not ready
to proceed. |I'mgoing to go through the list, because the
applicant and staff believe that all topics are ready and
there are no topics that are not ready to proceed. [|'m
sorry, one noment. Jennifer Jennings.

MS. JENNINGS: Kelly said that they m ght be able
to fix the m crophones if we take a break. Sonething has
been unpl ugged, here and we need to take a break for them
to repair the mcrophone issue. There is lunch out there.

COW TTEE MEMBER DOUG.AS: Thank you. A half
hour break.

HEARI NG OFFI CER CELLI: Thank you. It's now
1230. We're going to resune at 1:00 sharp. Thank you.

(Whereupon a lunch recess was taken

at 12:31 p.m)
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AFTERNOON SESSI ON
1:07 p.m

HEARI NG OFFI CER CELLI: Pl ease, go ahead.

MR, MAI NLAND: M question to you refers to
par agraph 1716.5, notions hearing decision. Any party may
file a notion or petition with the presidi ng nenber
regardi ng any aspect of the notice of application of
proceedi ngs, so on, so forth. That's what |'mreferring
to in the case of Exhibit 900.

HEARI NG OFFI CER CELLI: You may file rebutta
tonmorrow. That's your calculated -- assumng tonorrow i s
15. So | hope to see your papers tonorrow then.

Wl conme back, everyone. | hope you all had a
good | unch.

Oh, yes, thank you. | want to make an inportant
point to the intervenors that even if your exhibits are
excl uded, that doesn't preclude your exhibits from being
public comment. And the |law requires that public conment
be addressed and considered in the PMPD. PMPD is
Presi ding Menmber's Proposed Deci sion, which is what al
t hese evidentiary hearings and all these proceedings are
lighting the way towards, because in the end we are going
to issue a Presiding Menber's Proposed Deci sion

In each section, we tal ked about the coments

that were received, the public comrents. So even if your
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rai se your conments and subnmit them-- | amsorry. Even
if your information doesn't come in as evidence, you may
still put in that informati on by way of coment.

COW TTEE MEMBER DOUGLAS: The papers that you

submtted are comment.

74

HEARI NG OFFI CER CELLI: Correct. Your papers can

cone in as coments. |Is that clear?
MR SIMPSON: Can | ask for clarification?
HEARI NG OFFI CER CELLI: Yes.
MR. SIMPSON: This is Rob Sinpson.
The tentative ruling that came up before the
response to the motion, is that to be considered in a

response or how does that --

HEARI NG OFFI CER CELLI: Yes. They considered the

tentative ruling of today on your notion or your papers.

MR, SIMPSON: So the ruling of today stands prior

to the motion -- or the response to the notion.

HEARI NG OFFI CER CELLI: Yes.

MR, SI MPSON: Thank you.

HEARI NG OFFI CER CELLI: Thanks for that
clarification.

Now we can move on and tal k about topics not
ready to proceed.

The applicant and staff believe that all topics
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are ready to proceed.

M. Sarvey believes that all topics are ready to
proceed, except biol ogy.

The Mountai n House Comunity Services District
didn't have -- in their view are ready to proceed.

M. Dighe also felt everything was ready to
proceed, except biol ogy.

California Pilots felt everything was ready to
proceed.

M. Singh didn't comment, so |I'm assum ng that
everything is ready to proceed in their view

And Sierra Club al so agreed that everything was
ready to proceed, except biol ogy.

And then M. Sinmpson, of course, said everything
was not ready to proceed.

I want to tackle the biology question first.
Staff states in the biology section -- staff concl udes
that "inpacts to biological resources affected by the
proposed project"” -- I'mquoting -- "can be mtigated
bel ow a | evel of significance by inplenmentation of the
proposed Conditions of Certification in this supplenenta
staff assessnent."

Staff's anal ysis and proposed Conditions of
Certification were devel oped in coordination with the

USFWS and are expected to be consistent with ternms and
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conditions to be included in the file in the biologica
opi nion. Therefore, inplenmentation of the conditions
pertaining to a federally listed species as well as the
position of the BO and inplenentation of the nmeasures
therein woul d ensure conmpliance with the federal ESA
However -- | just got a thunbs up.

However, because the BA has not yet been
determ ned to be adequate by the USFWS, nodifications to
staff's inpacts anal ysis and Conditions of Certification
made necessary if revisions to the recent draft BA during
the applicant's consultation with the USFWS resul ted
changes that are contradictory to staff's analysis or
conditions. Staff will provide you (inaudible) to the FSA
or update the Committee at the evidentiary hearings of any
changes necessary to staff's testimony based on USFWS' s
BO, bi ol ogi cal opinion.

So first I"'mgoing to ask staff, what is the
ef fect of the absence of the BA or BO on the PWMPD, please?

STAFF COUNSEL W LLIS: Just to update you, staff
has been in constant contact with the US Fish and Wldlife
and we actually kind of took it up a notch and asked our
environnental office nmanager to contact soneone at a
hi gher level at US Fire and Wldlife Service. This
project was put on a low priority for Fish and Wldlife

for review
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But having said that, our biologist has been in
contact with biologists so they're devel oping the
mtigation. So we are assuming at this point there wll
not be any changes. But as we stated, we don't want to
state that for an absolute fact w thout having Fish and
Wldlife chinme in at |east on our mtigation proposals.

We were pronised that US Fish and Wldlife Services would
be reviewi ng our section this week and the biol ogi ca
assessment and we woul d get that information this week,
and we are really hoping that that happens.

My understanding -- and maybe M. Weatl and knows
differently -- is that the biological opinion wuld not be
out until sonetime in March. But either way, whether we
have a bi ol ogi cal assessnment or biological opinion, this
is staff's testinmony. They are willing to -- | know in
one of the tables there was sone undeterm ned LORS
section. And they are nore than willing to say in their
opinion that the project is in conpliance with all LORS
It's just not Fish and Wldlife's opinion. So it's up to
the Conmittee' s decision on whether that is enough to
conplete the PMPD. In our opinion, it is enough because
the applicant has to follow federal wildlife | aws,
regardl ess of whatever we say that's part of their
requirenent. So we still feel strongly we're ready to go

f orwar d.
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And al so, in conjunction with that, staff is
objecting to any of the intervenors filing late testinony
at some point in time after two weeks after Fish and
Wldlife Service decides to make any statenents either
directly at the hearing or at another point in tine. And
we object to Dr. Shawn Snal |l wood testifying, because there
wasn't any pre-filed testinony. And what we put in our
section is basically open for comrent and they chose not
to comment on that. And, therefore, we feel |ike they
wai ved that opportunity.

HEARI NG OFFI CER CELLI: So what is the effect of
t he absence of the BA and the BOwth regard to, let's
say, the start of this project?

STAFF COUNSEL WLLIS: 1'Il turn that over to M.
Wheat | and to answer that.

MR, VWHEATLAND: Based on the way the Conmi ssion
has approached this issue for many years, there would be
no effect. And the reason for that is is the Energy
Conmission is a State agency and issues a State permt
that will be preenptive of all State and | ocal permts.
But the Conmi ssion does not have preenptive authority over
the federal government. That neans that the applicant
must conply with all federal requirenents as well as the
State requirenments. There have been nmany cases in which

t he bi ol ogi cal opinion has not been issued prior to the
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i ssuance of the Conmi ssion decisions and i ssued subsequent
to that tinme. Wen that opinion is issued, this project
will have to comply both to the federal requirenents as
well as the State requirenents. And if one is nore
restrictive than the other, the applicant must conply with
our restrictive requirenents.

But because this agency, the California Energy
Conmi ssi on, does not have jurisdiction over federa
agencies and is not issuing its permt in lieu of the
federal permt, there's no effect in the fact that the
permt may not be conpleted by the time the Commttee
i ssues its decision.

HEARI NG OFFI CER CELLI: M. Sarvey, just so you
know, | generally call the parties in the order in which
you were granted your intervenor status.

So M. Sarvey, you were the first to intervene
so you're the first person to raise the issue of biology.
I'd like to hear fromyou, sir

MR. SARVEY: Yes, this is a constant problemwth
CEC siting projects exclusive jurisdiction issue.

So in effect, if you ruled that this power plant
neets all |aws, regul ations and standards in your fina
decision and then later Fish and Wldlife comes in with a
di fferent opinion, you preclude my opportunity to

chal | enge the CEC decision in court. Because | only have
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30 days fromthe date you ruled. That's why | strongly

object to any type of we'll work this out |later, because
one, the CEC -- if my only avenue is sonething to the
Suprenme Court, I'mnot going to get a hearing on the
facts. I'monly going to get a hearing on whether you

properly pursued your authority.

So in other words, if you deny my constitutiona
right to adjudicate the facts in this case, in this
proceeding -- and with all due respect to staff -- and
respect highly of their biology -- they're not US Fish and
Wldlife. And US Fish and Wldlife rules if you have a
decision then very willing to go forward. But |'m not
going to pay my biologists to review staff and their
opinion later to review US Fish and Wldlife. | don't
have that kind of nobney. | don't have the noney to hire
themin the first place.

But this is sad to consistently see CEC siting
cases. You pass a decision and say, well, later on the
PSD permit will cone in. O whatever, any type of permt.
And then | [ose ny opportunity to go to court and
adjudicate that. So that's ny issue.

HEARI NG OFFI CER CELLI: GCkay. Good.

Before | start getting deeper into the question,
M. Dighe, did you have anything different than M.

Sarvey? | just want to acknow edge for the record that
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your prehearing statenent |ooked an awful lot |ike M.
Sarvey's, as did M. Singh. And | want to thank you M.
Sarvey as what | perceive to be a |leadership role in
supporting new i ntervenors. So thank you for doing that.

MR DIGHE: In the interest of time, |I'mjust
going to say that | was basically reading biologica
opinion fromFish and Wildlife. And after | get their
opi nion, which is probably going to be the base of ny
research, | was -- that's the reason | said | would |ike
to get sone tine after hearing begins and then probably
have a chance to answer that.

HEARI NG OFFI CER CELLI: Are you a biologist?

MR. DIGHE: No. Probably | would hire soneone
who was.

HEARI NG OFFI CER CELLI: Okay. Just you said "ny
research,” | thought you nmeant your personal --

MR DIGHE: M research of finding a biologist.

HEARI NG OFFI CER CELLI: And Sierra Cub, you al so
rai sed the i ssue of biology.

MR. MAINLAND: This has to do with intervenors
rights and plain logic. So if, for exanple, you're going
to say that you're going to take a decision on this
project and you can just worry about biology |ater, why
woul dn't that go through, for exanple, in the applicant's

exhibits of A through T, et cetera, et cetera, just any of

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82
t hose subjects could be put off until later and then you
t ake your decision and then the opportunity for coments
are noot (i naudible).

HEARI NG OFFI CER CELLI: M. Sinpson, did you want
to weigh in?

MR, SIMPSON: Yes, please. | think this speaks
to why | feel this is not ready to go to the next stage.
This feels like the Russell city iteration all over again.
You started in 2000, 2001. You licensed Russell city.
Fish and Wldlife said no, you can't put it there. So
you're going to redo the whole thing and pieceneal it back
toget her in 2000, 2007, 2008. And it's still not put back
t oget her, because this perceived one stop shop for power
pl ant |icensing when the real action goes on at the air
district or the Fish and Wldlife while all the eyes are
on this proceeding disjoints the process to a point that
we, the public, can't keep up.

I've learned that there is this procedure called
a prelinmnary staff assessnment and a final staff
assessment. And in the Warren- Al qui st Act, that's how
it's supposed to be. | don't see that stuff anynore. |
see a staff assessnent, maybe a suppl enental staff
assessment. But | don't understand what authority comnes
to change either the nanme or the nature of these docunents

fromwhat the Warren-Al quist calls them
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HEARI NG OFFI CER CELLI: So your concern is having
to do with the notice with regard to biol ogy?

MR. SIMPSON: | kind of nmoved on frombiology to
the whole --

HEARI NG OFFI CER CELLI: Because |I'mtrying to
focus on bi ol ogy.

MR SI MPSON:  Ckay. Well, without saying what
Fish and Wldlife has to say about this project, it's hard
for us to participate in a biological portion of this
proceedi ng. What |'m hearing the biological opinionis
going to be here in March and this thing is not even
t hrough the PUC, | don't know why we're proceeding to
evidentiary hearings before the record is not conplete.
They shoul d be part of your record and it should be noved
before we have -- close the evidentiary record.

HEARI NG OFFI CER CELLI: Thank you.

MR, SI MPSON: Thank you.

HEARI NG OFFI CER CELLI: Any other intervenor want
to weigh in on biology before | ask the undisputed status
of the -- the concern that we have with regard to the
absence of a BA or BO | know we are cogni zant of the fact
and it's federal law that staff can issue an opinion and
that's what woul d be binding and I'mtrying to remenber
what case it was -- | know in the past |'ve seen sone

| anguage somewhere -- maybe was one of the solars, where
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they said in light of the absence of certain information
t hat whenever you had a discrepancy between the federa
and State, you would go with whichever was nore stringent.
I remenber they used the word "stringent." But | can't
remenber the condition. And | can't renenber if it was in
bi ol ogy or not.

But I'minterested to know, staff or applicant,
whet her we need to rush this thing through or whether we
shoul d wait and see what the BA says. Staff?

STAFF COUNSEL W LLIS: According to our |atest
conversation, we should be getting that infornmation
shortly this week. This is the first tine we've heard
fromU S. Fish and WIldlife Service that they woul d
actually put this in a priority position and |ook it over
this week. Staff has stated before this isn't something
that our biologists just cane up with on their on. She's
been working hand in hand with U.S. Fish and Wldlife
Service. So to say that they haven't had any -- haven't
seen this docunent before is not true. They have been
wor ki ng together. It's just that we haven't -- | guess
it's the biological assessnent that (inaudible). And that
according to our biologist was down to a few mnor details
before they were to approve that as well. So it's nore of
a bureaucratic issue than a substantive issue, which I

think is a different -- a little bit of a different story.
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HEARI NG OFFI CER CELLI: Applicant, did you want
to say anything further on that?
MR, VWHEATLAND: Just briefly. Wen the
Conmi ssion uses the term "maki ng findings of confornmance

with all applicable ors," that's a shorthand term nol ogy
that's used that described the fact that what the

Conmi ssion is doing is findings of confornance with al
applicable State and |l ocal |laws and regulations. |In the
past, and in nany cases that have cone before this

Conmi ssion, if the federal agencies provide information in
the formof a biological opinion or a PSD prior to the

i ssuance of the Energy Commission's decision, that's
great.

The Conmi ssion considers that information and
finds it helpful in making this determ nation. But if
those determ nations are not nade, then the Conm ssion
said, well, applicant, as a condition of certification,
you still have to get a PSD. You still have to get a
bi ol ogi cal opi nion

But the Conmi ssion does not hold up the decision
to await the issuance of federal permts.

And M. Sarvey's exanple of the PSD is absolutely
perfect because the Conmm ssion does not wait for the PSD
permt. It issues the decision that the PSD permt will

be i ssued subsequently. The sane applies to the
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bi ol ogi cal opi nion

HEARI NG OFFI CER CELLI: One nonent.

(OFf record.)

HEARI NG OFFI CER CELLI: Thank you. W' re back on
the record.

Just to be clear, everybody is in possession of
our previous notice of schedule of how we're going to
proceed. And the current schedul e has an evidentiary
hearing date of the 24th and the 25th of this nmonth and we
are -- the Committee is going to keep that date and we're
goi ng to nove forward.

Having said that, in the event there is some new
information that cones out of the BA that necessitates
per haps a conti nuance, then we would hear it at that tine.
So for now, since we have no idea how quickly they're
going to come out with the BA, let's proceed with the
schedule as it is and then we will revisit the big
guestion if needed on the 24th.

MR SINGH | make a comment here.

HEARI NG OFFI CER CELLI: This is M. Singh, yes.

MR SINGH And this is (inaudible) there was a
di scussion on the need. So it's very inportant so far |
need to find out few things. One of the fundanental s that
we are all sitting here -- so there are fundanenta

di scovery, data, and the need in place first to nove
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forward. Tal k about the need, PGE or CPUC cones and they
say to the staff, well, we need electricity and we have
the requirenent. But does staff assess that there is
really a need or not? And | will tell you few exanples
based on that --

HEARI NG OFFI CER CELLI: Before you do, M. Singh
| wanted to not have to revisit ground we' ve already
covered.

MR SINGH: | want to connect both the
(i naudi bl e), the biology and the need.

HEARI NG OFFI CER CELLI: Need is not an issue.
There just is no need issue. That's taken away from us.
We can't go there.

MR, SINGH: Can | take one minute, not nore than
that, to address that?

HEARI NG OFFI CER CELLI: Go ahead.

MR SINGHE So if | go to the boss and | ask him
okay, we need to fill this pot Iine. M boss sends back
the need and say give ne a total as is why you have a
need. | would like to see those docunmentation fromthe
staff. |If they have assessed it, there are two things
t hat happens in today's market since 2007, |aws have been
changed based on the need. They go behind and see
sonebody is smart navigating the market.

If you really look into it, you put a power
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plant. You call the places on the | ands and then you buy
those | ands around it is one thing. And |ater on when the
deci si on comes yes or no, but you still need the npbney
behind that. So it's very inportant to look into the
facts that it need be (inaudible) because it goes back to
again Enron. Enron when they would say (inaudible) to
jack up their stock prices, right. So what I'mtrying to
say here is the need is very inportant of that tota
anal ysi s being done of that.

In the same event, we believe it belongs for
bi ol ogi cal requirenent. W need to wait for Fish and
Wldlife so that we can -- and | can only say (inaudible)
this quite frankly (inaudible) hearing come before and
| ook for those evidence cone, data comes because |'ve been
deni ed di scovery, big time discovery. | want to see is
total cost of the power plant that is comng. So if |
want to address how nmy discovery can be answered and then
| can bring my building plans to bring the logic and in a
bond sense |I'm not having a power plant or having a power
pl ant .

HEARI NG OFFI CER CELLI: Okay. So | understand
your concerns.

I want to say sonething, and | want to be really
clear about this to all of the parties, because this is a

mat ure di scussi on we're about to have. Wen you intervene
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in this case or any Energy Conmi ssion matter, you take the
case as you find it. What | nean by you take the case as
you find it, what it neans is however long this case has
been progressing, the point at which you enter the gane
and become an intervenor, we're not going to stop the gane
and start all over and start the gane all over again for
each intervenor that cones in. |Instead, the procedures
nove according to the original schedules to the best we
can and intervenors take the proceedings at the point at
whi ch they enter them \W're not going to go back and
retrace our steps. W're not going to go back and do
t hi ngs over.

If you enter as an intervenor beyond the
di scovery period, which is 180 days under our regulations,
then you don't get discovery because you cane in too |ate
for discovery.

| understand -- believe me, | live in a town

where there are nmany things that | would love to weigh in

on. | have particular issues that | want to bring to city
council, only to find out that the EIR already have it or
sonething -- I'mtoo late. This is conmon. And |'msorry

about that. But this is the way of the world that we're
in. And how you came to be aware of these proceedings is
going to vary person to person to person. And you cane in

when you cane in and that's -- and you take the
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proceedi ngs as they were when you cane in. And we're al
in that same boat.

Now, having said that, the other things you have
to accept besides the rules |ike you have the 180 days to
do discovery is that we're bound -- we're a creature of
law. This entire proceeding is a creature of statute and
| aw so that when the Legislature says we don't want you to
adj udi cate need anynore, we don't do it anyway and bl ow
off the Legislature. W actually stop adjudicating need
because we're told to.

And that's the situation we have here now.

Everyt hing you just said, M. Singh, nakes sense to ne on
a personal level. On a bureaucratic legalistic |leve

t hough, because we don't have a lot of tinme, we can't take
the tine to deal with things like need when it's not an
issue. It's irrelevant. And that's not -- and that's a

| egal call.

So | just want to be clear about that with you
and everyone here. W're going to do our best, really.
This Committee -- and you have a good one here -- they
want to hear fromyou. They want the evidence to cone in.
And they want to have as full an understandi ng of what
everybody's position is that we can possibly get. And
that's what we're trying to do. And we're trying to do it

wi thout spilling out in your scheduling any long -- this
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thing could go on forever. And it really could. Sone of
themreally do go on forever. But we can't do that.
That's prejudicial to the parties. And this is a very
expensi ve process.

So that's why | just wanted to make the point
that we have to proceed according to the way it is,
according to the schedules that we have. And we accept
t he proceedings the way we -- and we are going to and you
all are going to do our best to do the best we can with
what we've got.

So having said that, | just want to -- | need to
ask you all for some clarification now on what the issues
are that are in dispute, because even though everybody
sai d that biology was not ready -- and | understand that
the point is that biological opinion and biol ogica
assessment fromthe USFWS is not ready and isn't here yet.
W're told that it's comng the next week or so, but we'll
beli eve that when we see it, because who knows. But what
nobody did tell themis whether it was a matter of
di spute. Just everybody said was | read it. Nobody told
nme whether it was biology in dispute or not.

What you do have and what you are arnmed with is
staff's suppl enental assessnent. | believe was it in the
staff assessment or supplenment? Biology --

STAFF COUNSEL WLLIS: W're entering the
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suppl enental staff assessnent.

HEARI NG OFFI CER CELLI: So bi ol ogy was cont ai ned
within the supplemental staff assessment. And you have
what you do have. And you know what you know to the
extent it's contained in the staff's assessnent. So ny
gquestion nowis: 1Is there a dispute in biology? And I'm
going to start with you, M. Sinpson, and we'll go down
the road this way.

MR SINGH: So if | understand, if PG&E cones to
the CEC and says we have a need for the borrower, so CEC
does not do any anal ysis whether really the need is there
or not? |s that correct?

HEARI NG OFFI CER CELLI: You have that right. You
have that right.

MR SINGH Well, that really kills the
fundanmental of building any |arge -- because the need is
not anal yzed, how do we know sonebody is not managi ng the
mar ket ?

HEARI NG OFFI CER CELLI: Well, the fact is that --
the question of need is jurisdictional with the Public
Uilities Commission. They do tackle that question. And
so we are excluded jurisdictionally fromdoing that, but
the Public Uilities Commi ssion does deal with that.

Did you want to say sonething, Comm ssioner?

COW TTEE MEMBER DOUGLAS:  No.
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HEARI NG OFFI CER CELLI: M. Dighe.

MR DIGHE: One comment on the data which was a
conmment that you made. So | think |I understand this tinme
for which you can file. But | just want to comrent that |
did identify a case scenari o where data responds
(i naudi bl e) and that response actually includes data and
anal ysis which could potentially change. For exanple,
mtigation, right? So let's say -- if M. Jass Singh
woul d have asked for the mitigation which would happen as
a part of this project during the first 180 days, but the
process doesn't end thereafter. After 180 days or so
there of conversation going on between agencies, so how
does that actually -- if you can coment on that.

HEARI NG OFFI CER CELLI: That's a good question
Al nmost all of the regulations that we have | anguage in it
that says something to the effect of unless the Presiding
Menmber orders otherwi se, or words to that effect, and
Conmi ssi oner Douglas is our Presiding Menmber now.

You' ve been through a few of these actually. But
in the past, the Presiding Menmber would rule internally on
whet her we would -- if there were a notion brought to
extend the period of time, the Presiding Menber says
t humbs up or thunbs down, yea or nay. W' re either going
to extend it or we won't. But usually those are brought

by motion and the notions contain facts that argue in
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favor and any other parties will argue against and then
the Presiding Menber will make a decision. Because | know
personally | participated in cases where we did extend it
because exactly what you're tal king about, new facts cone
in, couldn't have been known in the 180 days. They opened
it up. But it's case by case. They just nade the cal
with each notion.

So with that, does anyone actually claimthat
there is a dispute in biology.

And | see, M. Sarvey, you're raising your hand.

Go ahead.

MR. SARVEY: Yes, | have several disputes in
bi ol ogy.

First of all, the applicant needs a take permt
in order to build this project. In order to get a take

permt, they have to establish a biological preserve. And
| have issues with putting a biological preserve right
next to the inpacts to the power plant. They're proposing
t he biol ogi cal preserve adjacent to the power plant. So
you created a biol ogical reserve because the power plant
is impacting sonething and then you're placing the
mtigation right next to the power plant.

| have some other issues as well. | don't know
if you want to go into those now.

HEARI NG OFFI CER CELLI: Just so l'mclear, we're
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tal king about mtigation | ands?

MR, SARVEY: We're tal king about they're going to
propose nmitigation land. The mitigation land that staff
is currently tal king about, the applicant is currently
tal king about is right next to the power plant. Staff's
mtigation agai nst the power plant inpacts the property
it's on, but we're using the adjacent property to do the
mtigation. 1've got a problemwth that.

| also have a problemw th the notion that --
this is a cross over between | and use and biol ogy. When
you put a noise source |like the MEP and you're saying that
this property be fully used for agricultural purposes, |
don't know if you've ever seen cows near a |arge noise
source, they tend to go far away fromit. So you're
sayi ng you have 158 acres of agricultural |and, but you're
putting a power plant on that's noisy and you're
precluding that use any tine that power plant is
operating. So it's kind of a cross over. And | do have
sone other issues with the mtigation involved. So yeah
| do dispute biology.

HEARI NG OFFI CER CELLI: GCkay. And this is
i mportant, because the discussion we're leading into is
how much time we're going to need. So that's exactly what
' m aski ng.

Soneone el se on biology, M. Sinmpson, go ahead.
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MR, SI MPSON: Thank you.

A coupl e of bhiological issues that | see is there
appears to be a nearby nature preserve. | don't see a
ni trogen deposition study. | read that, well, there's
fertilized crops in the area, it's not going to hurt
those. But | don't see any relationship to the inpacts on
the wildlife preserve or the inpact of extracting that
vol umre of water fromthe aqueduct. \What bi ol ogica
i npacts does that have?

HEARI NG OFFI CER CELLI: One of the things | have
to say is that | didn't really see any of this in
anybody' s prehearing conference statenent, which is where
I"mlooking to see what are the issues we're going to be
dealing with. So this is the first |I've heard about the
noi se issue. And the mitigation issue, | renenber reading
about the mtigation, but | don't renenber anybody raising
an issue about it.

Ni trogen deposition, | don't think | saw that in
t he prehearing conference statenent.

MR. SIMPSON: It may have been in nmy respondent's
comrents to the air district.

HEARI NG OFFI CER CELLI: Ckay.

MR SIMPSON: | raised it as a fact that | don't
think it's ready to go forward because we don't even have

a determnation fromthe US Fish and W dlife whether
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they're going to give a take permt, whether they're going
to assign that property next to it as mtigation. So |
suppose | could have rai sed the noi se and cow i ssue, but |
didn't know quite where to raise that.

HEARI NG OFFI CER CELLI: So in anticipation of
that, because | didn't know and |I figured that you
probably would want to include that, it |ooks to ne as
follows: The topics in dispute -- and |I'mgoing to use
the | ongest |ist, because applicant and staff both seemto
think -- and these are assunptions that are made based on
your wor kshops and your comruni cations. They were
agreeing it was air quality and GHG as a subset of air
quality, land use, socioeconomcs, traffic, mainly
avi ation, worker safety, EJ, and alternatives.

| have the word hazmat in nmy list, but | crossed
it out because if the only issue in hazmat has to do with
the pipelines of P&GE s pipelines, | don't knowif we're
going to get to that issue. W're going to have to read
your briefs on that. So that one is up in the air

But potentially let's just say that the Conmittee
determnes that it's outside our jurisdiction and we're
not going to hear fromhazmat, that's one issue that would
be of f the table.

M. Sarvey has the longest list; air quality,

GHG public health, land, alternatives, worker safety.
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You agai n have hazmat there; EJ, that's environnenta
justice, socioeconomcs, water, traffic, and aviation and
visual. And that would be your list of what you think are
topics in dispute.

| have a question on | want to have a

conversation with you about it, because for instance, with
regard to the visual, you state that there is a LORS
violation in visual. And what it seens to nme that if
there is a LORS violation -- and I'mreally kind of
getting ahead of nyself a little bit. But if you have a
LORS violation, there's sonething that would nornmally show
up in your brief after the evidentiary. Here's the LORS
This is the section. And there is no -- and this is the
viol ation, because |I'mreally -- the reason |'m asking
about what these topics are that are in dispute is because
I"'mtrying to figure out how nmany witnesses do we need.
How much cross-exam nation do we need. And you don't
necessarily need a witness if it's clear on its face that

there is a LORS violation, what are you going to do? Cal

someone and say are you in violation? | mean, you already
have that.

MR SIMPSON: | don't think you can do that with
vi sual resources, because it's such a -- everybody's idea
of what is an eyesore differs. | don't think that's a

topic that you can use as an exanpl e.
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But | got a power plant over at Tracy peaker
pl ant and supposedly it wasn't an eyesore because they
painted it linme green. It's still an eyesore. And
everyone in the community thinks it is. So that's why |
say staff has one opinion that a |ine green power plant is
an eyesore, well, | disagree with that. And I'd like to
show t hem sonme pictures and see if they agree.

STAFF COUNSEL W LLIS: M. Celli?

HEARI NG OFFI CER CELLI: Yes, please.

STAFF COUNSEL W LLIS: | guess ny confusion
because there wasn't anything nore and this wasn't
di scussed at any other workshop, | want to know what LORS
he thinks is being violated. | don't know where to begin
to prepare staff or who to bring w thout nore infornmation.

HEARI NG OFFI CER CELLI: |I'mworking on the
prehearing conference statenents. And then | start
actually charting who wants to tal k about what and --

STAFF COUNSEL WLLIS: 1'mnot disputing that.
charted it as well. And there's 30 minutes for no
simul ati on of visual plunes; project doesn't conmply with
all LORS. | just don't know which LORS he doesn't think
the project is in conmpliance with. And I think the fact
if he can state that today, then that would nake it easier
whet her we bring soneone or not to discuss this.

MR, SIMPSON: Sure. Visual plunes has been
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addressed. All of the testinony is that it occurs at |ess
than 20 percent, therefore there's not an issue.

STAFF COUNSEL W LLIS: That's not in your
i nformation.

MR. SARVEY: The testinony says there is a |less
than 20 percent visual plume, so that tells nme that maybe
we need to find out there is a visual plunme, because
that's not what the testinony said.

As far as the LORS, the project is not allowed to
bl ock the view of Brushye Peek. That's in Al ameda County
LORS and ECAP. And ny opinion is in fact it does and
want to show some pictures that it does.

And additionally, | think fromone of the
(inaudible) it's certainly a visual eyesore. And they say
that the nighttinme lighting will not be a significant
inmpact if they turn the lights off at night. Well, | hope
for security purposes they're going to | eave those |ights
on every night. So that ties over to worker safety and
fire protection. These things | have questions on after.

HEARI NG OFFI CER CELLI: That's reasonable. |I'm
going to -- what | want to say for the record is that |
gave you the list M. Sarvey gave us.

Mount ai n House has no issues in dispute.

M. Dighe and M. -- did you have --

MR. LAMB: Only insofar as the coments | made
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earlier. And | did talk to the applicant. That may be
resol ved outside of the process. But | would like to
reserve ten mnutes. W may not even need it if we cone
to the same conclusion. But | want to check that before
say no.

HEARI NG OFFI CER CELLI: | appreciate that. But |
want to reflect back to the prehearing conference
statenment the information | have said none.

MR, LAMB: | understand. And all | can say is |
apol ogi ze for not understanding the process, because
sonebody told ne and | don't renenber what -- so | don't
want to say who -- said that | asked the specific question
that to somebody involved in the process and said we said
we have a concern about this. They nmade a response and |
said what's -- | go we can sit here and go back and forth
all day and not agree.

And | said at what point do you decide it and
they said at the hearing. So ny assunption was it was

part of the record we had not agreed to anything so we'd

get our hearing at the hearing date. | didn't realize
that -- so this is just a matter of inexperience. You
earlier said you' re experienced. |I'mnot. And neither is

our organi zati on.
HEARI NG OFFI CER CELLI: You know, if may borrow

M. WIlson fromyour world, what it's like for ne is to be
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an aircraft air traffic controller and my job is to see
who's coming in and nmake sure they | and safely and get al
of their evidence in and know how many pl anes are comni ng
in, howlong it's going to take themto |land, that sort of
thing. That's what I'mtrying to figure out.

MR. LAMB. So they've explained to ne their
understandi ng of the problem And if they're correct,
then | don't need ten mnutes. |If they' re not correct,
then I'mgiving you for the record that we m ght have
somet hing that's unresol ved.

HEARI NG OFFI CER CELLI: And you nmay nake that

request.

MR. LAMB: That's all I'mdoing. So you said you
were |looking for time. I'mtelling you | mght need ten
m nutes. | probably won't.

HEARI NG OFFI CER CELLI: And | appreciate that.
do appreciate the heads up. And | want to just say that
I -- needless to say, we encourage you to work it out the
best that you can.

MR. LAMB: That's what I'mtrying to do.

HEARI NG OFFI CER CELLI: And also M. WIson has
two issues; traffic as it relates to aviation and | and.
And that's straightforward enough.

M. Dighe and M. Singh and Sierra O ub have a

| ot of overlapping issues. You have a lot of the sane
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issues. In fact, your prehearing statenents all pretty
much ook simlar. And |I'mhoping that -- because |'m not
going to enable the intervenors to call one w tness and
have four intervenors ask that same one witness the sane
guesti ons over and over again four times. W need to be
efficient and nove with the alacrity. And so I'mgoing to
encourage you to the extent that you can to work together
to see how we can consolidate.

| know M. Sarvey is big on air quality. He
shoul d probably take the I ead on air quality and confirm
with some of these other intervenors and see what their
concerns are and include their concerns in your concerns.

And |ikewi se, M. Dighe or M. Singh, you m ght
want to -- socioeconom cs, you might want to take the |ead
on that.

So do you understand where |'mgoing with this?
We just do not have the tine to hear all of this evidence
to the extent that each individual wants to. So |I'm
| ooking for ways to acconplish that.

So ny current --

STAFF COUNSEL WLLIS: M. Celli, before you nove
on, I want to ask a few questions just for clarification.
Wth CalPilots, M. WIlson filed the testinony but lists
three other witnesses. Was there -- is it your testinony

that -- because each witness is supposed to have pre-filed
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testinmony. | was just kind of confused as to you didn't
list yourself as a w tness.

HEARI NG OFFI CER CELLI: | had that listing, if |
can find it.

STAFF COUNSEL W LLIS: | had M. Bonavito,

Howel | , and Wagner, but | didn't have M. W/lson |isted as
awtness. So | wasn't sure if you're going to actually
be testifying, because you didn't file testinony.

HEARI NG OFFI CER CELLI: You know, | want to say
that raises a good point. This is alittle sooner than
wanted to raise it. But the fact is that by filing your
testinmony, we don't need you to rehash your testinony.
Once we receive your testimony in witing, we have your
testinmony. So | don't need you to get up here and take
the stand and give ne your testinony again. So --

STAFF COUNSEL WLLIS: But there nmight be need
for the opportunity to cross if there is testinony that we
haven't --

HEARI NG OFFI CER CELLI: That's right. But since
you' re tal king about direct testinony because M. WI son,
your testinmony would be direct if you were putting it in
along with M. Bonavito.

MR. WLSON: Bonavito.

HEARI NG OFFI CER CELLI: M. Howell and M.

Wagner. Would you al so include yourself in that list?
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MR WLSON:. | could include nmyself, yes.

HEARI NG OFFI CER CELLI: But since you filed
testinmony --

MR WLSON:  Yes.

HEARI NG OFFI CER CELLI: Really, it would be nore
of a matter of him M. WIson, making hinself avail able
for cross, because we have his testinony.

MR WLSON: | would agree with that.

HEARI NG OFFI CER CELLI: And | want to be clear
wi th everybody about that. W' re not going to call
wi tnesses on direct to say what's your background. You're
going to give us that. W have everybody's resunmes and so
forth. So really, we have direct testinmony. You have
what's called rebuttal testinmny. W already have
recei ved your rebuttal testinony fromeverybody. So the
only thing we should be dealing with in the hearing is
what we call surrebuttal, which is the rebuttal to the
rebuttal. Okay. So | want to be clear. That would save
us an awful lot of time by proceeding that way.

STAFF COUNSEL WLLIS: And | want to say on the
sane topic, CalPilots estimated 30 m nutes for
cross-exam nation of |I'massumng staff's w tness, which
is a reasonabl e amount of tine. But then --

HEARI NG OFFI CER CELLI: Al a question of fact.

STAFF COUNSEL W LLIS: | haven't finished mny
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comrent. But there is another hour and 45 minutes from
M. Sarvey and M. Dighe and M. Singh on -- and it just
says air traffic or fire and worker safety, and | don't
beli eve that they have really actually shown an interest
in those areas as nuch as obviously CalPilots. So I'm
just kind of trying to request that -- | did do
cal cul ati ons and we had |ike 25 hours or sonething at
Cross- exam nati on.

HEARI NG OFFI CER CELLI: | calculated it at 95

STAFF COUNSEL W LLIS: Well, | didn't include M.
Si npson' s because his was a ditto.

HEARI NG OFFI CER CELLI: But | did. And | wanted
you all to know this that |I actually laid out exactly the
amount of tine that you all thought you wanted to have,
even though a lot of it is parallel and it's a ridicul ous
amount of time, 95 hours.

STAFF COUNSEL WLLIS: | guess my request is if
the other intervenors have specific questions, maybe they
can funnel that through M. W/Ison so that he can use that
time -- that our staff can be npbst effective in answering
his questions, because he is the established expert in
this area where the other intervenors have not nmade that
establ i shed.

HEARI NG OFFI CER CELLI: Allow nme to make a record

here about that. Forgive ne for reading, folks, but |I'm
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As to topics any party clains are inconplete or

are in dispute, we expect the parties to work together to

det erm ne whether or not any of these topics can be noved

into the undi sputed col um before between now and the

evidentiary hearing. That woul

d be at your workshop,

hopefully. The parties are wel comre to conduct a workshop

today. We had tal ked about that, parties can meet and

confer here today. And at the

staff.

wor kshop as noticed by

Now, we will be in the hearing roomat BBID,

which is where we are today on
The evidentiary hearing starts
until about 9:00 p.m or later

comni ssioners feels about it.

February 24th and 25t h.
at 10:00 and we will go
dependi ng on how t he

After taking in the

undi sput ed evi dence and accounting for breaks,

interruption and public conmment, we will have about five

hours of productive hearing time per day, realistically

Ten hours is about ten percent of the amobunt of tine the

parties estimted was needed to exami ne w tnesses.

95 hours that you were all ask

total -- we do not have 95 hours.

ng to collectively. The

percent of the ampunt of time the parties estimted was

needed to exani ne wi tnesses. There are nine parties,

i ncluding the applicant, staff,
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each of the parties are given ten mnutes to ask questions
on direct or cross-exam nations, and this is not including
redirect or re-cross or off the record conferences at the
Conmittee, each topic will take an hour and a half. [|'m
tal ki ng visual, noise, things of a low priority. So 90
mnutes tinmes ten minutes each.

Now, if | cut you down to half of that tine, five
m nutes, |'mtal king about five mnutes total to do your
direct or cross-exam nation, whichever you're doing,
that's 45 minutes. That's still a huge chunk of tine.

Now, by ny cal cul ati on, we have el even topics in
dispute. And | will give you that list in a mnute. But
el even topics at 90 m nutes each is 16 hours and a five --
16-and-a-hal f hours. And we don't have 16-and-a-half
hours. If | cut you down to five m nutes of questioning
per topic, it will take eight hours which is about all the
time we have to conduct this hearing, about ten, really.

So in a monent |'mgoing to ask you to
consider -- we nmight even go off the record and have a
di scussion for a noment whether we can do this or not, but
it doesn't seemquite right to ne you get five mnutes to
cross-examne or five mnutes. That just doesn't seem
like quality tinme.

So what | didis | put together a chart and | was

going to put it up there to show you the percentages based
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on everybody's input | calcul ated out what percent and
what topic areas did it seemto ne that the parties felt
were worthy of the nost time. Okay.

Now, to save tine, we will not take time to
describe exhibits that are noved into evidence. W have
publ i shed an exhibits list. You all got that on your
e-mail. And |'ve published and put a copy of the exhibit
l[ist in the back of the roomtoday. They describe the
exhibits. Normally what | like to do for the benefit of
the public is to say, okay, M. Proponent, tell ne what
Exhibit 1 is. Well, Exhibit 1 is this and that. W're
offering it for this reason. W're not going to do that.
We're relying on the exhibit list. So regarding direct
exam nation, again, no need to discuss resunes. No need
to get into that which we've already received in the way
of testinony already in witten testinony.

And when it comes to cross-exam nation -- and
want to nake this point very clear to everybody. And | am
soneone who has done probably nore cross-examni nation than
you're ever going to do in your lifetime. You will never
cone up with good cross-examnation in the heat of battle
while I'"'msitting here breathing down your neck going cone
on. Cone on. Come on. Let's go. Let's go. Let's go.

Where you create your cross-examnation is in the

qui et of your work space, wherever that may be. But you
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don't cone in here on the fly thinking, oh, I'"mjust going
to cross-exam ne. Because if you flounder, we will cut
you off. So you want to conme in here prepared.

There is no fishing. And | also want you to know
that the legal definition of the nmonent when people say,
"Can | have a nmonent,"” it's like ten seconds. kay. So
if you need a nonment, |'mnot going to give you nmuch tine.
That's why |'m saying be prepared. Cone in here with your
guestions. Know what you're going to ask. If you're
cross-exam ni ng sonebody on a specific passage in your
testinmony, you need to be able to say, "M. Wtnesses
isn't it true that at page 3, paragraph 2, line 1, you
said" -- blah, blah, blah. | don't want you flipping
t hrough papers while you're asking your questions. That's
part of the question you're witing down.

Now, hopefully this will speed things up.

The list -- here it is. The list of topics that
are in dispute then are the eleven topics are: Air
quality, alternatives, biology, hazardous materials, |and
use, socioecononics, soil and water, visual resources,
wor ker safety, traffic and transportation, specifically
avi ation, and public health. Those are the el even
di sputed i ssues.

Now, can | -- | don't know if there's anyone here

fromBBID who's working on the computer. | need to put
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sonething up. There is a Power Point on the conputer that

| sent to Kelly. It's a pie chart. That's it. | wonder
if we can get it so you can actually see it. [|'mnot
saying as you look at this chart, folks, |I'mnot saying

this is the way it has to be. Wat this chart shows is by
per cent ages how much tine you asked to do direct and
cross-exam nation. Can you see all that?

So | may have misinterpreted the fact that
sonebody overestinated their cross-exani nation by five
hours or something like that. But | thought this night be
a useful tool for you to see where you want to put your
tinme, because -- let me pull up ny sheet.

This is based on the 57 -- 5700 plus m nutes on
cross-exam ne and direct exam nation you wanted to put on.
This is also something | sent Kelly. 1It's just a
wor ksheet. But basically | broke the day down to 10:00 in
the norning until 10:00 at night. And | have basic start
first two hours are going to be things like prelimnary
matters, notions, et cetera. W're going to take a |unch
break and absorbed in that is all of the usual breaks,
conferences, things |like that, interruptions.

This is very optimstic. Eight hours on day one.
And day two it looks |ike we have six hours. By these
statistics that | put together, |land use, which is

obviously the -- you're going to confer because | don't
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know if this really truly reflects what you value in terns
of the time. But |land use would take the first two hours.
And air quality, if | lunp in public health with air
quality, because they kind of go hand in hand, would take
up everything up to public conment on day one. Public
conmment would be at 5:00. So if we had public conment
fromb5:00 to 6:00 and we know there is a lot of interest
here. After that, we would have aviation for just a
little under two hours. So the rest of the day would be
taken up with aviation and socio.

STAFF COUNSEL W LLIS: Excuse ne, M. Celli. How
long is air quality?

HEARI NG OFFI CER CELLI: This is based on the
percentages. And sonewhere | had broken it down into how
many ni nutes.

STAFF COUNSEL WLLIS: Well, you said |and use
was the first two hours. | just didn't know the tine
where that fell in the day.

HEARI NG OFFI CER CELLI: Well, if -- this is why
the parties need to discuss this. | don't know whet her
that is really the way they want to spend the day. But if
that's the case, | have land -- | was taking off |and
because that was 20 percent. That was the biggest issue.
Fol |l owed by air quality and | was lunping in the air

quality public health because they go hand in hand.
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STAFF COUNSEL WLLIS: Right. | was just trying
to figure out the nunber of hours for each topic.

HEARI NG OFFI CER CELLI: Truthfully, |ands woul d
spill over alittle bit.

STAFF COUNSEL W LLIS: So that would be
approxi mately two hours.

HEARI NG OFFI CER CELLI: Plus then air quality
would be a little under. It was nore like -- | can't seem
to find it, but it was like 108 m nutes or sonething |ike
that. | can't renenber.

STAFF COUNSEL WLLIS: | was trying to get a
general idea. Does that include also the air districts --
the witness woul d be here but we're not providing any
direct testinony except just a respond of the FTCC

HEARI NG OFFI CER CELLI: But there was a request
to cross-exam ne Bay Area Air Quality Managenent people.

STAFF COUNSEL WLLIS: And | would request that
what ever was dealt with in the air district's hearings not
bei ng repeated here because we can't change the FTOC
It's not our document. So | nean, we have an air quality
section for staff, but it sounded |like M. Sinpson wanted
to cross-exanine her for four hours.

HEARI NG OFFI CER CELLI: M. Sinpson, the four
hours |l oomed large in my mind as | read that.

MR SIMPSON: Well, if they had responded to mny
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comrents, | wouldn't need that nuch tine.

HEARI NG OFFI CER CELLI: Four hours --

STAFF COUNSEL WLLIS: | would just argue this
isn't the place for that discussion

MR. SIMPSON: Can | respond?

HEARI NG OFFI CER CELLI: Well, | just wanted to
answer the question which is how do | see this breaking
up. So | thought as land use, agricultural -- air quality
and then aviation and socio would be all be able to get
done on day one. |'mtalking about start to finish
evi dence cl osed on that topic area.

STAFF COUNSEL WLLIS: On socio, | had a few
comments on that.

HEARI NG OFFI CER CELLI: Hang on just a second.
Socio, just so you're clear, M. Singh had -- it's hard
for us to work with these topics as we use them air
quality, but nost of you did a pretty excellent job of
using staff's topic names. |If your question is like, for
i nstance, M. Singh was tal ki ng about property val ues and
things like that, he didn't use the topics, that | put
under soci o.

STAFF COUNSEL WLLIS: That's fine. | was
concerned about rate payer inpacts. There's not sonething
that (inaudible) --

HEARI NG OFFI CER CELLI: (i naudible).
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STAFF COUNSEL WLLIS: And | know that the main
i ssue is whether or not there was an environnental justice
popul ation. |1'mnot sure that's an answer that we can
determ ne during hearing until the 2010 Census is
conpl eted, because we'll be spending a |lot of time based
on the docurments that M. Singh provided arguing about
whet her surveys or sonethi ng, whatever, represents an
exact measurement of the popul ation.

HEARI NG OFFI CER CELLI: See, we won't be arguing
t hat because that's conming into evidence. | don't -- why
do | need to do that which is already in the record. W
don't. If it cones in, then we have the evidence. So
that won't waste our time. The tine waste will be in the
direct and cross-exam nation of witnesses if we're
rehashing the stuff that's already in there. W should
really be focusing on the areas of genuine dispute.
That's what we want to know.

MR SINGH What if the data is conflict? What
(i naudi bl e) provided one data and |I' m providi ng anot her
data and that data is in conflict?

HEARI NG OFFI CER CELLI: That's a genui ne dispute.
And that's what we want to hear. That's how we want to
spend our time.

MR, SINGH  Sure.

STAFF COUNSEL WLLIS: Really that's my point.
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The 2010 Census is actually the data that's used -- |
nmean, the 2000 Census was what we -- all we had to work
with. W used other surveys to try to bolster that
figure. But until we have a 2010 Census, the other data,
it's just nore data. So I'mnot sure if spending two
hours di scussing which data is better is actually rel evant
to these proceedi ngs and when the environnental justice
issue is whether there is a disproportionate inpact on | ow
income or mnority population and we, as staff, have
determ ned there wasn't any adverse significant inpact
unm tigated on any of the population, no less a mnority
popul ation. So | feel like we're going to be spending
hours ki nd of going around in circles.

HEARI NG OFFI CER CELLI: No. | want to be clear
what we're going to do is be highly efficient, get in,
find out what the problemis, what the dispute is, nake

the case and get on to the next, because we have to be

novi ng - -

MR SINGHE M. Celli, this would be a big
chal l enge in cross-exam nation with the bid going on. |If
sonebody cones to ne and say, well, we are using 2000

data, now let's say you go back --
HEARI NG OFFI CER CELLI : | understand Mbunt ai n
House came into existence after 2000. And | want to al so

say -- in fact, now that you brought it up, | read an

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

117
article in the process of the Mariposa case sonebody
submtted an article, not an article, an actual study, an

academ ¢ study of the inpacts of power plants within two

mles of a housing developnent. GCkay. | didn't see
anybody putting that into the record. | don't know
that -- | mean that article.

MR, LAMB: | thought we asked for it to be part

of the record at one of the workshops.

HEARI NG OFFI CER CELLI: Well, somebody better
nove that into evidence. That's all I'mgoing to say. |If
you want us to consider it, it's got to be in evidence.

MR, LAMB: That was brought up |I thought at a
wor kshop and | thought we asked it be placed in the record
and | thought it was.

HEARI NG OFFI CER CELLI: Let's be clear,
everybody. The record now has yet to open. There is no
record. Al | have is a preview of what we want to put in
the record based on your prehearing conference. All
know is that you intend to put in certain things in your
prehearing conference and then we have an evidentiary
hearing and that's when we take in the evidence.

MR, SINGH So can you give us a deadline or
timeline where we can put all these things in the record
we're m ssing?

HEARI NG OFFI CER CELLI: Those things are -- that
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thing I would probably -- the record really is -- you're
limted to what you put in the prehearing conference. |
think that the Conmittee would want to see that one
article. | think that was interesting.

MR LAMB: |'Il send that.

HEARI NG OFFI CER CELLI: But the record is what is
limted to what you've given us at the prehearing
conf erence.

MR SI MPSON: Excuse ne. Are the docunments on
t he searchabl e docunents page for the docket for this part
of this record?

HEARI NG OFFI CER CELLI: No. There is no record.
So it's a conmon m stake, people think if it's in docket,
it's inthe record. That's why it has to be noved into
the record. M. Hoffman.

MR, HOFFMAN: Sorry this conmes up. There's such
a thing as the admnistrative record. Staff was taking a
ook at. W used all that information to prepare our
docunent. But it's not the evidentiary record.

HEARI NG OFFI CER CELLI: That's right. D d you
hear that, because that's inportant. The evidentiary
record is what's going to happen on the 24th and the 25th.
And that's the sole basis that the PMPD is going to be
based upon.

MR. DIGHE: So that document is a part of my
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exhibit. This is the technology where it's a link. So
it'salink. So it just to save the tine, | actually
posted a link to the docket. So that docunent is a part
of the exhibit of my socioecononm c of ny opening. So
pl ease we need to clarify that. And one other comrent
around the public conment period and maybe | --

HEARI NG OFFI CER CELLI: One second. For you, M.
Di ghe, | have Exhibit 600 through 609. And which of those
docunents is being studied on the effect of power plants?

MR DIGHE: So in the --

HEARI NG OFFI CER CELLI: 1'mat Page 4 of Rajesh
Di ghe's prehearing conference statenent.

MR. DI GHE: Exhibit 6097

HEARI NG OFFI CER CELLI: Rajesh Di ghe, opening
testi nmony.

MR DIGHE: Yes. |If you go down the third page,
Mount ai n House comunity and new hone buyers. New hone
buyers woul d definitely get limted this because this,
this, this, and then they're tal king about what the study
shows about the document we are currently discussing.

HEARI NG OFFI CER CELLI: If a docunent is
nentioned in one of your docunents --

MR DIGHE: It's in the docket.

HEARI NG OFFI CER CELLI: The docket is -- that

other reference to docunent isn't the evidence.
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MR DIGHE: |It's technology. It's a link. So
maybe | can --

HEARI NG OFFI CER CELLI: This is what we call the
four corners of the docunent. |If you put in this as
Exhibit 10, this is Exhibit 10. Exhibit 10 says, oh, by
the way there was a great study that was done and here's
the URL and here's how you get that study, that study is
not in evidence. Only the four corners of the document.

MR DIGHE: But this link is not outside the
scope of the Energy Conmi ssion docket. So nmaybe this is
the first time |I've been (inaudible). | apologize.
Because ny understandi ng was since the docunent has been
di sconnected as a part of the (inaudible) to add nore
docunents into the docket. But please consider this.

HEARI NG OFFI CER CELLI: 1'm going to have you al
listen. | re-refer you to Jennifer Jennings on this.
She's our public advisor. She's a good |awer. She's
someone you can talk to about the fine points of the | aw
getting evidence in. You mght want to talk to her about
this, because you know - -

MR DIGHE: | should nore study it.

HEARI NG OFFI CER CELLI: Peopl e nake m st akes.
We're doing our best to get the evidence in. That's why I
threw this one out because |I thought it was useful.

STAFF COUNSEL W LLIS: M. Celli, just as a note,
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staff did respond to the paper and then responded to it in
the staff assessment. So it has been discussed.

HEARI NG OFFI CER CELLI: But it is in evidence. |
just want to be clear, evidence hasn't opened yet. W
don't have any evidence.

MR, SIMPSON: Can we nove the effect of power
plants to |ocal housing values and rents into the
evidentiary record here?

HEARI NG OFFI CER CELLI: At the evidentiary
hearing. This isn't an evidentiary record. This is
prehearing conference. At the evidentiary hearing, that
noti on can be entertained. Ckay.

MR. SINGH Now can it be part of the evidence if
there is a CBS covering on the socioeconomc event in a
video? | think if anything is document we can print it or
attach it, but how about the video?

HEARI NG OFFI CER CELLI: Really excellent video in
the CGenesis case where it was a video about --

MR SINGH So do we have to bring the video here
or how should we do it? Because we had created the |inks
to those videos.

HEARI NG OFFI CER CELLI: M. Singh, show ne where
in your prehearing statenent --

MR SINGH No. M. Dighe.

HEARI NG OFFI CER CELLI: M. Dighe?
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MR SINGH: Yeah. The link fromthe CBS. And we
need to --

MR. DI GHE: Exhibit 608.

HEARI NG OFFI CER CELLI: Muntai n House
(i naudi bl e) CBS video. Okay. Here's how we deal with
video. You can put it on a DVD and we will look at it.

Because see, the good news is you told us about
it in the prehearing conference statement. So now that is
sonething that we'll be able to look at. You need to file
it. You need to take -- you need to docket it with
dockets. And that was another point | wanted to nake when
| tal ked about exhibit lists. Some of you don't have on
your exhibit list the nunber of the docket nunber. It
needs to be docket ed.

So yes, we can take video.

MR, SINGH  Thank you.

HEARI NG OFFI CER CELLI: That's great. And thanks
for including that.

MR DIGHE: | had one comment on the public
conment period you mentioned.

HEARI NG OFFI CER CELLI: Before we do that, |
actually started on a long tinme ago -- | will get to you
| initially we started down this path because | was
tal ki ng about the percentages of tine that people want to

put into these various cyclings. And we're trying to
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econom ze the best we can. W're trying to take in
what ever testinony you give us that seens to be rel evant,
hel pful. And when | wanted you specifically, M. Sarvey,
| was thinking of you about this because of the visual and
you made it clear that you want to raise issues. The way
it was presented in your prehearing conference statenent
nmade it seemto me to be a bit of an afterthought. And
t hought M. Sarvey probably wants to spend the tinme
tal king about air quality than visual. So that was what |
was thinking. But again, this is based on everybody's pie
in the sky assunptions of how rmuch tinme we needed. This
may or may not accurately reflect what tine we need.
kay.

So, the eleven topics -- we're clear about what
the eleven topics are. | want to be clear on those el even
topi cs, because |I'mnot opening up a twelfth topic. W're
going with the el even disputed topics unless you settle
themin the nmeanwhile, which I'mhighly encouraging you to
do. There's the worker safety issue. There's the visua
i ssues. There's all kinds of issues that | have the
feeling you parties could put your heads together and cone
up with conditions that woul d take themoff the table and
we don't have to hear them You do have good issues, and
you want to air them And | want to give themthe quality

time they deserve. So that's what |I'masking to do if we
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can.

Any questions?

Yeah, M. Weatland, you had a questi on.

MR. VWHEATLAND:. Yeah, a question and a
suggesti on.

The question had to do with the exhibits like the
vi deo. You nentioned that they have to be filed. But I
think al so they need to be served on the other parties.

We haven't been served by that video. So if there are
exhibits where there's nerely a link but they' ve not

provi ded an applicant a copy with the exhibit, we ask that
you provide us with a copy.

HEARI NG OFFI CER CELLI: Absolutely. Al of these
exhi bits have to be served on the other parties. Al of
your testimony, anything you want to put into evidence
nust be served on the other parties to put themon notice
what's coming in so they can prepare. |I|f you have a
guesti on about that, we have a public advisor who's there
to help you serve, file according to our regul ations.

M. Sarvey, you have a question

MR, SARVEY: Well, | just had a comrent on the
scheduling issue. And | don't want to be argui ng here.
We're going to have this plant here for 30 years. And
know 95 hours of hearing tinme sounds like a |ot of tineg,

but I've been through this pretty nmuch the same routine

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

125
twice in this location and it took us four or five days
each tine. And as far as cross-exam nation, | can get
t hrough nmy cross-exam nation really quick if | get a yes
or no answer. But if |I hear about sonebody's
not her-in-law s potato salad for half an hour, we're not
goi ng to get anywhere.

HEARI NG OFFI CER CELLI: That's a good point.
Thanks for raising that, because you know what? |f they
start going off on nother-in-law s potato sal ad, you turn
to me and say "bjection, nonresponsive." And | wll say,
"Sustained. Quit talking about potato salad."

MR SARVEY: And one other issue that's a concern
tome is this is our third presiding menber. And | have a
ot of faith in Conm ssioner Douglas. But she's cone in
at the eleventh hour, and there's going to be a need to
explain some of these things to her if she's going to be
the ultimate decision naker. So with all due respect, |
think we need nore tine.

HEARI NG OFFI CER CELLI: You know what, M.
Sarvey, let ne just tell you -- | know that you know this
because you have been around a while -- that one of the
things that always inpressed me with Conm ssi oner Dougl as
was she as a pretty quick study.

MR. SARVEY: Ch, yeah

HEARI NG OFFI CER CELLI: She's pretty much up to
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snuff on all of this. But your point is taken

COW TTEE MEMBER DOUGLAS: | was going to nmake a
qui ck poi nt.

| understand the inportance of this case to not
only the applicant and staff and its revi ew but
i ntervenors and the people in Muntain House and the
people that live around here. This is clear this is a
case with a lot of public and interest and that inportant

i ssues have been rai sed and need to be adjudicated.

So not only will I give this nmy full attention
but | hope that we will have another Conmi ssioner on this
case -- | can't say for sure that we will by that tine.

So the other Conmissioner if there is one that cones on
this case, we'll have a |lot of neeting to do to be ready
to have evidentiary hearings. But there will be tine.
HEARI NG OFFI CER CELLI: So the exhibit lists --
MR, VWHEATLAND: Hearing Oficer Celli, before you
get to the exhibit list, | wanted to make a suggestion
with respect to cross-examnmi nation to hopefully make it
nore efficient and make nore tine available for the
i ntervenors to cross-exam ne. The applicant is going to
wai ve cross of all intervenor witnesses with respect to
any testinony that is after -- we have resolution of the
notion to strike for any testinmony that's received into

evi dence.
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W' ve indicated our willingness to waive
cross-exam nation for all intervenor w tnesses. |
understood fromthe staff's prehearing conference
statenment they did not have -- as of the time of that
statement did not intend any cross-exani nation of
i ntervenor w tnesses.

So one of the things that we could do to nake the
hearings nore efficient would be to accept the
i ntervenor's testinony by stipulation and avoid the
necessity of having any further direct fromthose
wi t nesses. That means that all of their evidence other
than what might be stricken will cone into the record and
will be part of the evidentiary record. And then it would
allow the intervenors to focus the tine that's freed up by
that for cross-examination of the applicant and the staff.

HEARI NG OFFI CER CELLI: That's a hugely
generous -- hugely generous offer, | want you intervenors
to know.

MR, SIMPSON: Seens a bit odd with the objection
to the testinmony in the first place.

HEARI NG OFFI CER CELLI: | am kind of wondering
why we have a notion to strike. But be that as it may --

MR. VWHEATLAND: 1'd like to explain that. W
trust the Committee's judgnent in taking out what's

irrelevant and what's unqualified. So once the Conmittee
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has made that determ nation, we accept the Committee's
determ nation. Once that ruling is nade, we'll accept it.
But if there is alimted amunt of time, we want to make
sure that the intervenors have an opportunity to ask what
guestions they need to. And so for that reason, | think
by accepting the testinony by stipulation we'll provide
that additional tine.

HEARI NG OFFI CER CELLI: So to be clear, because
we have sonme open questions, we nentioned we had sone
evi dence that we had yet to rule on fromthis norning' s
notion to strike that -- are you saying you' re willing
to --

MR, VWHEATLAND: What |'msaying is that for those
exhibits that -- that we nmade a notion to strike that the
Conmittee rules would be received into evidence, we may
of fer rebuttal testinobny pursuant to the Conmmttee's
offer. We may have a rebuttal exhibit. But we waive
cross-exam nation of those wi tnesses and we woul d be
willing to stipulate to the adm ssion of that testinony.

HEARI NG OFFI CER CELLI: That's great. So let nme
explain what a stipulation is so you know.

A stipulation is basically |egally binding
agreenment that whatever you' re agreeing to is proven, is
proved. And so in this case, if the applicant and staff

agree to stipulate to your testinony, that neans that the
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testinmony can cone in unchallenged into the record. And
that woul d save us an awful |ot of tine because now we're
not -- you still have to nove your exhibits into evidence.

MR. LAMB: They need to be there.

HEARI NG OFFI CER CELLI: Yes, you have to be
t here.

MR. VWHEATLAND:. Yes, you have to be there.
Actual ly, the witnesses don't have to be there. But the
party would have to be there to nove it in. But Hearing
Oficer Celli, it's saying that we're allowing that to be
part of the evidentiary record. It doesn't nean that we
agree with the weight that evidence would be given. W

don't necessarily agree the statenents are truth or fal se.

But we're willing to accept that would be part of the
record.

HEARI NG OFFI CER CELLI: | hope that's clear to
everyone.

MR SIMPSON: It would be nore clear if it came
with withdrawal of the objection to the testinobny in the
first place.

HEARI NG OFFI CER CELLI: Well, actually what he's
saying is that whatever the ruling is, that which is
admi ssi ble would be stipulated into the record.

MR. LAMB: He's not going to challenge it later.

MR SIMPSON: | guess if it doesn't come with the
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wi t hdrawal of the objection, then we should retain our
right to cross-exam ne the intervenors oursel ves.

HEARI NG OFFI CER CELLI: You're not going to |ose
your right to cross-examne at all. He's giving it as a
free --

MR, VWHEATLAND: Rob, what |'msaying is that your
one page of testinony we'll allowto come into the record
as part of the evidentiary record and we don't ask you any
guestions about it. That's what I'moffering to stipulate
to.

MR SIMPSON: Well, | think I'malready there.

But it's the other intervenors that are --

HEARI NG OFFI CER CELLI: So | think that's clear.
And | thank you for that offer. And it does save us a | ot
of time.

M. Di ghe.

MR DIGHE: So that's interesting, because |
think intervenors m ght have some questions on that
testinmony. So how would that work out?

HEARI NG OFFI CER CELLI: Works like this. |'m
just going to work fromleft to right. Staff puts in
their evidence. 1'mgoing to go around the table.

Cal Pilots, any objection? No objection.

M. Sinpson, any objection? No objection.

M. Dighe, any objection? No objection.
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Li ke that, boom boom boom boom

Because if a party objects, we're going to hear
the objection and the Committee is going to rule on the
objection. My sustain it, nay overrule it. But the
point is if there's no objection, then the evidence is
received and the word received is really inportant,
because that's that evidence that we were tal king about.
That nmeans it's in the record. |It's part of the decision
So that's how we proceed. And then if we call a wi tness
and the witness takes the stand, let's say it's a staff
witness on air quality takes the stand and sits there and
everybody is willing to stipulate to their testinony, then
just as | did before, any cross-examination by Cal Pil ots?
Any cross-exam nation by M. Sinpson? Any
cross-exam nation -- we go that way and you can ask your
questions. But like | said, we have to nove with
alacrity. So I'mgoing to ask things |ike how many
guesti ons do you have.

Go ahead, M. Wheatl and.

MR. VWHEATLAND: What we have done in past
proceedings is with respect to testinony where there is no
cross for that witness and it's subject by stipulation,
that wi tness does not even need to take the stand or
appear or be sworn. It is received just as if they have

taken the oath and sworn that testinony.
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HEARI NG OFFI CER CELLI: Right.

MR. VWHEATLAND: And by the same token, if there
are any applicant's wi tnesses for which no party has a
guestion, staff has indicated they have no questions for
us and if the intervenors have no questions of a
particular witness, then simlarly that witness's
testinmony could be accepted into the record by
stipul ation.

HEARI NG OFFI CER CELLI: Right. So do you al
understand that? Because here's the point. The reason
I'"masking you what is and is not in dispute is because
we're expecting if you tell us sonmething is not in dispute
you will stipulate to the admi ssion of that evidence on
t he topic.

So, for instance, what we have in dispute we --
what we do not have in dispute is project description
cultural resources, transm ssion |ine, safety, and
nui sance, waste managenent, facility design, geol ogy and
pal eont ol ogy, power plant efficiency, power plant
reliability, noise and vibration, transm ssion systens
engi neering, and |I'mhoping that list is going to grow by
the tine we all neet, because you'll have your workshop
and you're going to have an opportunity to talk and work
t hrough your issue. But right now, that's the list. And

we -- do you understand that all the testinbny as to those
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topic areas will be submtted by declaration and that
wi t nesses need not be present and will not be subject to
direct and cross-examn nation.

Do you understand that, M. WIson?

Say yes on the record. W're going to do a
little test run.

MR WLSON: Yes, | understand. But right now,
I"mnot sure that | would agree to it.

HEARI NG OFFI CER CELLI: Well, that's the whole
point of this nmeeting. | need you to declare yourself
what you're going to cross on, what you're going to direct
on. | just read the Ilist of what everybody said was not
an issue. And in your prehearing conference you said the
only issue was aviation and | and use.

MR WLSON: Land use, correct. But that's not
what you asked nme, is it --

HEARI NG OFFI CER CELLI: No --

MR WLSON: -- on the itens you just listed.

HEARI NG OFFI CER CELLI: Right. And whether you
were willing to stipulate to the testinmony conming in
wi t hout the presence of the witness. So for instance, you
don't have an issue on cultural resources.

MR WLSON: No, | don't.

HEARI NG OFFI CER CELLI: Okay. Well, if you would

stipulate to the cultural resources section of the FSA,
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then that testinony cones in and we don't have to bring in
the cultural resources person to cone in and say yes, |'m
the person that wote that section. |'mthe person and |
stand by what | said and |ay a foundation for the
admi ssibility of that document. You're just going to say
that's not ny issue. Bring it in.

MR WLSON. Are you going to do this for each
one or do you want to go by the entire list?

HEARI NG OFFI CER CELLI: Well, | want to go by the
entire |ist because that was the assunption that was made.
And I'mgoing to read that |ist again because everybody
shoul d be clear on this.

Executive summary and project description,
cultural resources, transm ssion |ine safety and nui sance,
wast e managenent, facility design, geol ogy and
pal eont ol ogy, power plant efficiency, power plant
reliability, noise and vibration, and transm ssion systens
engi neering. So given that list, M. WIson, would you
stipulate that all of that -- the testinony in those areas
can be commtted by declaration and Iive w tnesses need
not be present and subject to direct and
cross-exam nation?

MR, WLSON: CalPilots agrees to that.

HEARI NG OFFI CER CELLI: Thank you.

M. Sinmpson?
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MR SIMPSON: | was just trying to check them off
the list. Is this the inlist or out list?

HEARI NG OFFI CER CELLI: This is the in list, the
things that there is no dispute. Executive summary,
project description, cultural resources, transm ssion line
saf ety and nui sance, waste nanagenent, facility design,
geol ogy and pal eont ol ogy, power plant efficiency, power
plant reliability, noise and vibration, and transm ssion
systens engineering. So |I'm asking whether you would be
willing to stipulate that this testinmony come in by
declaration and |live w tnesses need not be present and
subj ect to direct and cross-exam nation

MR, SI MPSON: Was geol ogi cal hazards and
resources in there?

HEARI NG OFFI CER CELLI: Geol ogy and pal eont ol ogy.

MR SIMPSON: It's described different on the

tentative exhibit list so it's hard to keep up with you

t here.

HEARI NG OFFI CER CELLI: You're right.

MR SIMPSON: So soils is out. Traffic and
transportation is in for -- and water resources?

HEARI NG OFFI CER CELLI: That -- no, | didn't read
that. | kept visual and soil out of my list on purpose

because of M. Sarvey. Because |I'mhoping that will be

resol ved over the workshop. Executive summary and project
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description, cultural resources, transm ssion |ine safety
and nui sance, waste nanagenent, facility design, geol ogy
and pal eont ol ogy, power plant efficiency, power plant
reliability, noise and vibration, and transm ssion systens
engi neeri ng.

STAFF COUNSEL WLLIS: M. Celli, can | ask a
clarifying question of M. Sarvey?

Is his water and soil question an alternatives
qguestion or actually -- because it sounded nore |ike an
alternatives.

HEARI NG OFFI CER CELLI: | don't know. He wote
it down as soil and water.

STAFF COUNSEL WLLIS: Right. | know how he
wote it down. I'mjust trying to -- | need to just bring
extra peopl e.

MR. SARVEY: The alternatives portion is the
turban selection. But the actual dispute | have is that
you' re not using recycled water. You' re not conplying
with State laws in relation to power plant cooling

HEARI NG OFFI CER CELLI: So --

MR SIMPSON: So for the list that we'll dea
with is what's on the pie chart? |Is that --

HEARI NG OFFI CER CELLI: Yes, because what | just
rattled off was anything that's not on that |ist.

MR, SIMPSON:  And noi se and vi bration, | brought
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we had noi se issues.

HEARI NG OFFI CER CELLI: No. Noise and vibration
cane up by M. Sarvey saying he had a bio issue with
regard to noise and aninmals in the area. But not noise
itself. Not noise and vibration in terms of the usua
sense of receptors.

MR, SIMPSON: | don't understand the distinction
then. You're saying the noise issued woul d be handled in
bi 0?

HEARI NG OFFI CER CELLI: There actually is noise
mentioned in bio because of the effect on the noise. But
there is a separate section of noise and vibration that
deals with, you know, the nearest person |iving nearby,
what are they going to hear, how nmany deci mals, what are
t he i nmpacts based upon measurenent of sound.

MR SIMPSON: | don't recall if or in which
section a noise graph woul d have been. Wuld that have
been in the noise and vibration?

HEARI NG OFFI CER CELLI: Noi se.

MR SIMPSON:. So it sounds |ike water and noise
should renmain topics in dispute. But other than that, |
agree with what you said.

HEARI NG OFFI CER CELLI: Okay. Wwell, --

STAFF COUNSEL WLLIS: | disagree. Noise was not

mentioned as a dispute.
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HEARI NG OFFI CER CELLI: Okay. But what M.

Si npson said in his prehearing conference statenents he
joins the other intervenors. So whatever topics they were
rai sing, he's raising.

STAFF COUNSEL W LLI'S: Nobody el se raised noi se.

HEARI NG OFFI CER CELLI: Right. That's why |'m
saying that he just said he thought it should be in there,
but ot herwi se he agrees to stipulate to the non-di sputed
list. |Is that right?

MR, SI MPSON:  Sounds pretty agreeabl e.

HEARI NG OFFI CER CELLI: Thank you.

M. Dighe, do you understand my question? Are
you willing to stipulate to the testinony coming in by
decl aration on the undi sputed topics so the w tnesses need
not be present and subject to direct and
cross-exam nation?

MR DIGHE: | think on noise we tal k about the
noi se so vibration. 1Is it possible to keep that?

HEARI NG OFFI CER CELLI: Not now, actually. You
know sonething? | want to -- | want to be clear that the
noi se i ssue i s something you can talk about in the
wor kshop. But nobody raised it in the prehearing
conference statements. So it didn't conme up.

MR SIMPSON: Well, are you asking for our

agreement or are you just telling us howit's going to be?
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HEARI NG OFFI CER CELLI: Well, kind of both. |
nean, really, you know what I'mtrying to dois I'mtrying
to accommpdate the things that you all need to tal k about.
But I'mtrying to clear desks of things really not
i mportant.

MR SIMPSON: But it sounds |ike whatever we're
sayi ng you' ve already nade a decision, so | don't know why
we' re going through this.

HEARI NG OFFI CER CELLI: Well, because it's
actually working. It's not that | made a decision. It's
that 1'mgiving back to you with what you told me in your
prehearing conference statenents. This is just ne
reflecting back to you what | received. |'mnot dictating
this. |I'mbasically saying this is what you' ve asked for
and these are the things.

M. Sarvey raised noise for the first tinme today.
No one raised noise, but the context you brought up noise
was in biology. So it wasn't noise, per se. It wasn't
vibration. It was in biology. GCkay. So |I'm accepting
that biology is in dispute.

MR SIMPSON:  Well, but fromthe noise and
vi bration.

HEARI NG OFFI CER CELLI: As it relates to
biological. So that's what |I'masking for. |'m asking

you for your assent to agree that the things that are not

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140
included in the list of topics that you wanted to cross
and do and put in evidence on be stipulated into evidence
so that we don't have to go there.

MR, SI MPSON:  Ckay.

HEARI NG OFFI CER CELLI: That's what |'m asking.

MR, SIMPSON: And | guess |'ve been clear
didn't agree with those two so --

HEARI NG OFFI CER CELLI: M. Dighe.

MR DIGHE: Well, | think | heard transm ssion
system engi neering, since M. Sinpson and M. Sarvey is
goi ng to have noise and vibration |I'mjust wondering --

HEARI NG OFFI CER CELLI: It's not coming in
That's not part of their -- they didn't ask for that.

MR DIGHE: |s transm ssion system engi neering
going to be kind of related to noise because is something
that can be reduced. Noise can be reduced because of the
engi neeri ng?

HEARI NG OFFI CER CELLI: What you're talking
about, there's transm ssion systens engi neering has to do
with the streamof electricity through the power plant.
There's also transmi ssion |line safety and nui sance that
has to do with things |ike shock and buzzing noise and al
of that kind of stuff. But again, those were not raised
by anybody. It also deals with things |ike electric

magnetic fields and stuff like that. The public
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actually -- transm ssion |ine safety and nui sance has to
do with really public health inpacts of the transnission
[ine.

So what I'mtrying to do is get -- I"'mtrying to
hear fromthe parties it's okay that we take these
non-di sputed topics and just accept theminto the
testimony by declaration. And that's acceptable to you?

MR DI GHE: Yes.

HEARI NG OFFI CER CELLI: M. Singh, is that
acceptable to you?

MR. SINGH Yes, acceptable. | need to ask for
clarification. In nmy testinonial, the exhibit basically
asserting together. W are not (inaudible) in these
areas. So sone of the things that was in Rajesh, now I
have a cross-exam nation, can | refer to those exhibits?

HEARI NG OFFI CER CELLI: Yes. You can refer --
you know, it doesn't really matter who puts the exhibit
in. Once the exhibit is in the record, it's all of our
exhibit and all get to refer to that exhibit. It doesn't
really matter who puts it in.

MR, SINGH But that is how we were distributing
the law. You take this topic, | take this topic so that
we don't take up too nuch time during the hearing process.

HEARI NG OFFI CER CELLI: That's excellent. |

encourage that. | think that's a great idea. Keep doing
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that. Because that's a good thing. So with that, do you
agree that it can be submitted by declaration and live
wi t nesses need not be present and subject for direct or
cross-exam nation for the undi sputed topics |isted?

MR, SINGH So far | think undisputed that topic
has been vi bration and the noise.

HEARI NG OFFI CER CELLI: Right.

MR. SINGH And those are the topics.

HEARI NG OFFI CER CELLI: 1'Il read the list again

MR, SINGH  So sorry.

HEARI NG OFFI CER CELLI: Okay, everyone, executive
sunmary, project description, cultural resources, which
has to do with the possibility of artifacts being on the
grounds, transmi ssion |line safety and nui sance, waste
management, facility design, geol ogy and pal eont ol ogy,
power plant efficiency, power plant reliability, noise and
vi bration, and transm ssion systens engi neering. These
are all the topics that everybody's prehearing conference
statenment didn't seemto dispute. So |I'mjust asking if
we can bring those in. They'|ll be in the record by
stipul ation.

MR SINGH So let's say it is in the record, but
we can still refer back to that?

HEARI NG OFFI CER CELLI: Absolutely. Good point,

yes.
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Everyone, after the evidence is in record, you
will brief the evidence. W are going to ask for briefs.
You're going to be able to argue anything you want as | ong
as it's inthe record. So all the stuff is going to be in
the record. Al this evidence will be in the record. You
will be able to brief the evidence because that's the
point we're |looking forward to you giving us a brief that
says my point of view should win because this fact, this
fact, this fact, this fact. Do you see what |'m saying?

MR SIMPSON: |'msorry. Hi s question was
pertaining to cross-exam nation

STAFF COUNSEL WLLIS: Just to clarify, M.
Si ngh, we woul d not be bringing w tnesses on those topics
areas. So there would not be any availability to
cross-exam ne themduring the hearing. You would be
stipulating today that those topics are fine just to be
put into the record without any cross-exam nation

MR. SINGH Then it will be a chall enge because
unl ess we decided to discuss at the workshop and we cone
to a conclusion, some of the data we subnmitted which is in
conflict and | have the data which is in conflict with the
data we di scussed in the workshop that how we are
basically going to present the hearing --

STAFF COUNSEL WLLIS: In what topic area?

MR. SINGH In these topics areas that --
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STAFF COUNSEL WLLIS: Al of those topics?

HEARI NG OFFI CER CELLI: Like let's tal k about
cultural resources. Cultural resources has to do with
things like artifacts that are in the ground, the
possibility of things that are 50 years ol der and up
There's already mitigation in staff's assessnent. That's
not the supplenental staff assessnent. But the point is
there is a study, an anal ysis done of the cultura
resources. And they cone to the conclusion, if |I'm not
nm st aken, that there were no cultural inpacts or if there
were, they were mtigated because they have conditions.
In other words, they're digging up pipe |ine or sonething
like that, and they encounter any cultural resources,
there is a whole schema of conditions that they have to
satisfy to preserve and protect the cultural resources.

Do you understand what |'m saying? Nobody said
cultural resources was a big deal. Nobody said it was a
di spute no cultural resources. Presumably, when you
| ooked at cultural resources, you thought, okay, these
conditions adequately protect the cultural resources, so
I"'mnot going to take issue with that. That's the
assunption. Doesn't nmean you can't later say | don't |ike
condition nunber cultural 3 because it doesn't accommodate
this or that, because you'll have whatever is in the

record as stipulated by you all
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MR, SINGH But again we have to prove it wth
the record with sonething, right?

HEARI NG OFFI CER CELLI: You do not have to prove
it. The burden -- first of all, the burden is on the
applicant. They have to prove everything that's what
their testinony is. They're basically saying here's the
proj ect and doesn't have any environnental inpacts. Okay.

Staff |ooks at that evidence and they wite their
staff assessnent and their assessment is this area wl|l
not have inpacts if all of the inpacts are mtigated
according to our conditions. Okay. And that's really
what we're looking at. Are all of the inpacts of this
project mitigated by the conditions proposed by staff.

Now, if there is a section on cultural resources
or power plant efficiency or sonething |ike that that you
think you're satisfied that the record is adequate as is
and it's not in dispute, there is no need to bring
somebody down here to testify and take up the tine if
nobody is arguing with that area.

MR SINGH If it is in dispute, then we can
bring --

HEARI NG OFFI CER CELLI: Right. And that's what
this shows. What | created here was everything that
everybody asked to do direct and cross-exam nati on on and

it's just showi ng the percentages of how nmuch time you
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asked for. But the topics that are up there are what |I'm
presunming are in dispute based on what you've told ne in
your prehearing conference statenents. So if |
subtract -- so there's eleven topic areas. |If there are
22 total and those represent 11, there's 11 di sputed and
11 undisputed. Al I'mtrying to do is get a stipulation
that says the 11 that are undi sputed can cone in by way of
witten testinony so we don't have to waste our tine on
the 11 undi sputed topics.

MR, SINGH Just off (inaudible) let's say at the
I ast nonent | bring sone data which is in conflict with
sone of the data presented by staff or the applicant at
the last noment, but | couldn't nmake it as a record, how
do | deal with that situation?

HEARI NG OFFI CER CELLI: You will make a notion.

And here's how you nmake a notion. Conmittee, | have a
docunent I'd like to nove in. It wasn't part of ny
prehearing conference statement. | understand that you

pretty much cut us off at the prehearing conference
statement, but here are the facts of why this is rel evant
and here are the facts of why | couldn't have put it in
any sooner. And here's the good cause and good reason why
| should get it in. And then you're of course going to
hear from your opponents saying that's not good cause.

And then the Committee is going to conference and we're
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going to sustain or overrul e dependi ng on your show ng of
good cause.

MR, SINGH Because there's some of the things we
couldn't at the | ast monent because of the cut-off date,
but at the sane tine we noted the prehearing conference
hearing is the 24th of February. Everybody contact staff
as well as applicant (inaudible) but we got di sadvant aged
on that.

HEARI NG OFFI CER CELLI: Well, I'Il tell you this,
t he overwhel mi ng presunption is if it isn't in your
prehearing conference statenent, it isn't comng in unless
you' ve got really conpelling reason because we have to
draw a |ine somewhere. W have to say we're cutting it
off and this is the day. So that's what we did.

So with that, the question to you is are you
willing to stipulate that the follow ng areas of testinony
that list of 11 | gave you can be submitted by declaration
and that live witnesses need not be present or subject to
di rect and cross-examn nation?

MR SINGH Yeah. That's fine with ne.

HEARI NG OFFI CER CELLI: M. Sarvey, do you so
sti pul ate?

MR. SARVEY: |I'mwlling to stipulate to those
items to come in without cross-examination. But as far as

' mconcerned, the entire application is in dispute. So
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you may hear fromne in ny brief. O if you want to not
ignore it, you may hear sone things in here related to
another topic that just aren't kosher and |I'mgoing to
tell you about it in nmy brief.

HEARI NG OFFI CER CELLI: And |I wel come that. |
want to thank you for drawi ng that distinction. You
understand you're able to argue whatever you want to argue
in your briefs. W're just talking about --

MR. SARVEY: In other words, the topic
(inaudible) it's conplete and | don't need to ask any
gquestions. I'mgoing to rest on what's in there. So
that's what | want to say about the entire application.

Nunber two, the couple situations like with
noi se, I'mgoing to make a statenment on that application.
And what happens quite often is staff or the applicant
will say that's not nmy area of expertise. | can't answer
that. A lot of tines we come into that under
cross-exam nation. That presents a problem particularly
because I'mvery sensitive to sone of the statements that
are bei ng made about noise and the effect of the | and use
and also biology. So I'mstill not going to challenge the
noi se testinony, | just want to raise that as an issue.

| don't know how we deal with that, because if |
point to the noise testinony and says, okay, that it's 60

DBA inpact two-thirds of a nmile off the parcel, and | ask
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a question to the staff's biology witness how are we goi ng
to deal with that, "That's not nmy area of expertise. That
cones up quite often. That's the only thing | don't like.

HEARI NG OFFI CER CELLI: So first of all, thank
you for stipulating to the undi sputed testinmony conming in
without live testinony. Staff is now on notice that you
want to tal k about the biological effects.

STAFF COUNSEL W LLIS: Just to be clear, we're
tal ki ng about the biological inpacts of noise. But that
does not transfer all the know edge about noise and
vibration to our biological witness. So she will testify
to her area and nobody did raise the noise as an issue in
t he prehearing conference. So suddenly it's now becom ng
a bigger issue as the hours go by today and it never was
an issue before.

HEARI NG OFFI CER CELLI: | just want to be clear
about one thing, because | read biology and it does
nmention noi se.

STAFF COUNSEL W LLIS: 1t does.

HEARI NG OFFI CER CELLI: So the author better be
able to come in here and say yes, this is what | said
about noise and | stand by whatever it was. She can
answer the question.

STAFF COUNSEL WLLIS: And she will be able to

answer the question regardi ng her testinony.
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HEARI NG OFFI CER CELLI: That's all |'m saying.
That's all that we nean, M. Sarvey. Thank you.

Now, M. Mainland, |I'm asking the sane question
to you that |1've asked to everyone el se that you are
willing to stipulate that all testimony will be submitted
by declaration and that |ive w tnesses need not be present
and subject to direct or cross-examnation for the |ist of
undi sputed topics that we have previously |isted?

MR. MAINLAND: | can (inaudible) we could agree
to such stipulation. However, | want to be very clear so
if we're forfeiting our opportunity or right to
cross-examne in this way, you're suggesting that a brief
is the way that we have redress if we suddenly discover in
the testinony that's been stipulated there are areas of
fact or misstatenments or otherw se contestable itens.

What is our recourse?

HEARI NG OFFI CER CELLI: Let nme give you an
exanple. Before |l came to State service, | started as a
deputy district attorney and I was a crimnal defense
attorney for many years. And if had the cop on the stand
who's going to say sonething stupid, which they do
accidentally fromtine to tinme, |'"mnot going to
cross-exam ne himon that stupid thing. I'mletting that
go right in the record and I'mnot going to bring

anybody's attention to it, because when the case is
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closed, and | bring ny final brief and cl osing argunent
and say and the cop admitted X, and they went and they go
flipping through the transcript and sure enough they
admtted X. Wiy would | cross-examne that? | got it in
the record.

Ckay. You know what |'m saying there? You need
to be smart about what goes in the record. |If you want to
fight every little thing, you can. But you put your
opposition on notice of what it's about, you educate the
other side. So you have to bl ock your bal ance. And what
I"'mtrying to say is that, you know, you want to be
judicious in your use of your direct and
Cross- exami nati on.

And in this case, there is a bunch of undi sputed
topics. So all we want to do is say, okay, those topics
can conme in. They may have sone really bad things in
let's say the staff supplenental staff assessnment. |
don't know if there is or not. But there might be
sonething in there that proves your point. Ckay. |It's
there and you get to argue it in your brief. Wy do you
need to bring the witness out to call and talk to him
about that which you' ve already got. Do you see what |I'm
saying? | hope that's clear to you.

MR. MAI NLAND: The other point, M. Celli, is

t hat even though this is the pre-conference hearing and
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even though sone of us didn't bring up noise in our pre
conference statenent, | think it's a reasonabl e use of
(i naudi bl e) hearing to identify such topics or such issues
as perhaps have been overlooked to this point. So they
can be dealt wth.

For exanple, | don't think noise and its
perception or effect is negligible at all. W've talked
in terms of noise and its effect on biota, but the fact if
this is a noisy plant, | would think that the nearby
resi dents woul d want that issue covered.

HEARI NG OFFI CER CELLI: Sure.

MR, MAINLAND: So that's nore a problemfor those
living in the area and so forth. |1'mnot saying that we
have cross-exami nation on the noise issue. |'mjust
rai sing that as a normal thing that can be identified at
thi s hearing.

HEARI NG OFFI CER CELLI: And | appreciate that.
And if there are sufficient facts to convince the
Conmittee that there is a topic that we need to open up
because sone sonebody has raised something that we're al
in agreenent going, wow, that's sonething we unqualified
to hear, then we will hear that. W haven't necessarily
heard the facts on that with regard to noise. But if you
do read the noi se section, what you would find is that

there's first of all |aws and rul es about how much noi se
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anything can emt in a particular jurisdiction and they
have to abide by that. But then there's also things |ike
post -- | don't know if you know this, but if this
application for certification is granted and they are
allowed to build this power plant, after the power plant
is -- well, throughout the process, the Energy Comi ssion
doesn't just, oh, your license can go away. W have a
conpliance unit. So there is a conplete -- we're
basically cradle to grave with the project.

And in the context of noise, there is always a
condition that says that they have to have the sign up
that says if you think this is too noisy, you call this
1- 800 nunber or whatever and there is a conplaint process
by which you conplain to the applicant or at this point
t he project owner who then brings -- has to bring that to
the conpliance project nmanager's attention and it's dealt
with at the Energy Comm ssion. |'mjust saying just so
you know, there is a lot of noise conditions on the issue
and all that.

STAFF COUNSEL W LLIS: M. Celli?

MR SINGH | just want to neke a statenent --

STAFF COUNSEL WLLIS: | was just going to add a
qui ck note --

HEARI NG OFFI CER CELLI: Let me hear from staff

first.
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STAFF COUNSEL WLLIS: In some cases and in this
case in particular, the project manager is now going to be
t he conpliance manager. So M. Hoffman is here and you'l
al so get a conpliance manager as well.

HEARI NG OFFI CER CELLI: Congratul ations.

MR, HOFFMAN: | lost the bet.

HEARI NG OFFI CER CELLI: No good deed goes
unpuni shed.

MR SINGH: So the statenent | want to make is
et us say on a permitted issue to build a power plant and
then the conpliance will take after that. So if they
want ed conpliance they will be penalized in terns of you
know X anmount of noney.

HEARI NG OFFI CER CELLI: O we shut them down.
I've shut down plants before. And we shut them down
because they're out of conpliance and we don't et them
operate until they get in conpliance.

So fromwhat |I'mthinking, there was a big rain
storm The power plant did not have its water drainage
set up properly. W made them stop and devote their tinme
to getting the wall set up. There was a permit pull next
door. There were all sorts of things they needed to fix.
And we didn't let themoperate until they corrected that
and got it to full conpliance. So that's one possibility.

We al so fined the nonconpliant power plant as well.
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MR SINGH | see. But at that point, ny
assunption -- | may be wwong. Shutting down is much, nuch
nore difficult process. |f sonmebody goes out of

conpl i ance, you can penalize. You can say one, two, three
times if they don't get into the conpliance then shutting
down operation can happen

But if you take this topic of vibration and noise
which is not in conpliance then getting the permt wll
get delayed. So what I'msaying is if sonething is
triggered and then shutting down is nost to inpossible,
because when you're dealing with conpanies |ike
M t subi shi, those are deep pockets. So those are the
t hi ngs.

HEARI NG OFFI CER CELLI: | understand what you're
saying. And this is really a tangent that | wanted to
finish. 1 have yet to talk to Mountain House about this.
I"mnot even sure whether | got to finish with M.
Mai nl and or not, but we'll talk conpliance. And
t hr oughout the process there is always during the
construction -- there is a CBO, a building official
conpl i ance project managers, all kinds of oversight during

t he process and even after.

So | just wanted you to understand. And that was
really M. mainland, | was really talking -- forgive ne.
I"'mthe one that went off on the tangent. | was talking
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about noise in particular with you. So anyway, | think
that | satisfied your answer.

Did you stipulate that the undi sputed topics can
cone in without live testinony?

MR, MAI NLAND:  Yes.

MR SIMPSON: Can | ask a quick question about
t he noi se side?

HEARI NG OFFI CER CELLI: Can you hold it and |et
nme get to M. Lanmb and then I"'mgoing to get to the
applicant and then |'ve gotten through this.

M. Lanb, do you stipulate that --

MR LAMB: | do.

HEARI NG OFFI CER CELLI: Thank you.

M. Wheat!| and?

MR. VWHEATLAND: So sti pul at ed.

HEARI NG OFFI CER CELLI: Thank you.

Your question, M. Sinmpson?

MR. SIMPSON:  You said it's going to be --

HEARI NG OFFI CER CELLI: One nore interruption.
Did | get a stipulation fromstaff?

STAFF COUNSEL W LLIS: W stipulate.

HEARI NG OFFI CER CELLI: Thank you. |[|'ve got a
stipulation fromeverybody on undi sputed topics. So all
t he undi sputed topics will conme in without direct or

cr oss-exani nati on.
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Go ahead, M. Sinpson.

MR, SIMPSON: So you said there will be a sign
posted where you can call if there is a noise conplaint.
WIIl that be posted at the end of the site or the parcel?

HEARI NG OFFI CER CELLI: M. Hoffman, do you have
an answer for that in noise?

MR, HOFFMAN:  |'d have to take a | ook at --

HEARI NG OFFI CER CELLI: Isn't it usually on the
peri phery fence?

MR. HOFFMAN:  Yes. \here the public has access
toit.

HEARI NG OFFI CER CELLI: Usually if you're driving
by, there is a chain-linked fence around the property.

MR SIMPSON: So it would be nore on the parcel
See, the site and the parcel are two different things.

MR, VWHEATLAND: It will be on the parcel outside
the fence that directs public access to the site.

MR. SIMPSON: |Is there a sign out that gives
someone notice of this action?

HEARI NG OFFI CER CELLI: | don't know other than
what's on our website.

MR, VWHEATLAND: Unlike a local building permt,
you're not required to post notice of an Energy Conmi ssion
proceedi ngs on the project site.

HEARI NG OFFI CER CELLI : | never heard of that, so
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no.

MR SIMPSON: Well, a conditional use permt for
the county, one of the things we're skipping requires a
sign to be posted on the parcel that says this is what's
about to happen so the neighbors can figure out what's
goi ng on there.

HEARI NG OFFI CER CELLI: Well, maybe you have a
LORS issue here you mght want to raise at the evidentiary
heari ng.

' m going to nove on now.

MR, VWHEATLAND: Are you still with stipulations?

HEARI NG OFFI CER CELLI: Yeah. | thought we had
gotten the stipulations.

MR. VWHEATLAND: 1'd like to suggest one nore as
follow up to what | recomended which is we woul d
stipulate to the adm ssion of the intervenors' opening
testinmony to which no objection has been nmade, to those
rebuttal testinonies to which no objection has been nade,
and to those rebuttal testinonies where the Cormittee's
tentative ruling was to accept the testinony. 1'd like to
suggest that we might today stipulate to the adm ssion of
t hose exhibits, that they would be received by declaration
wi t hout the need for the witness to appear.

HEARI NG OFFI CER CELLI: I'mwiting this down,

because | want to accurately reflect your |anguage. So
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all testinony submtted --

MR. VWHEATLAND: Al|l opening testinmny and
exhibits fromthe intervenors.

HEARI NG OFFI CER CELLI: Qpening testinony and
exhibits fromintervenors.

MR, VWHEATLAND: And all rebuttal testinmony and
exhibits fromintervenors to which no objection -- to
whi ch we have not noved to strike or the Conmittee has
determ ned as a tentative ruling to accept that testinony.
That's at least for only those matters where the tentative
ruling was to deny and those issues are still open.

HEARI NG OFFI CER CELLI: kay. So all the offer
is intervenors and staff, that applicant would stipulate
to the adnission of all opening and rebuttal testinmony and
evi dence submitted by intervenors to which the applicant
has not noved to strike or that -- should | just rather
than say what you've noved to strike that the Commttee
has rul ed admi ssi bl e.

MR, WHEATLAND: Yes. That would be fine.

HEARI NG OFFI CER CELLI: This should be a
no- brai ner, folks.

MR, SIMPSON: It's neaningless, because he's
al ready noved to strike everything.

HEARI NG OFFI CER CELLI: MNo, it isn't. Because

what we're going to do -- what he's stipulating to is that
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what ever the ruling fromthe Commttee is fromthe
testinmony that he did nove to strike, if we rule it
adnmi ssible, he's stipulating to its adm ssion.

MR, SIMPSON: Ckay. Then the only thing | would
say is that we need to go through the list that is stil
on the fence.

HEARI NG OFFI CER CELLI: well --

MR, SIMPSON:  You' ve already said you're going to
strike nmy alternatives testinony. You nmay strike ny
hazardous materials testinony.

HEARI NG OFFI CER CELLI: So what we're doing --
we're not going to rule on those necessarily today. The
way this |anguage accommpdates that is that the Conmittee
is going to have to rule on all of those nmotions to
strike.

And for those -- for that evidence that the
Conmittee admts, plus all of the evidence that was not in
his motion to strike, the applicant is willing to
stipulate into evidence. So that's the way we can do this
wi t hout having to actually rule on those right now.

MR, SIMPSON: Well, yeah. | understand that.
just want to know what is in dispute at this time. What
have you al ready decided to strike and what have you
deci ded nmaybe that you're going to accept. That's what

' m aski ng.
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HEARI NG OFFI CER CELLI: Because, you say, you
were going to brief -- we were going to get a brief from

you regardi ng the hazardous material pipeline.

MR SIMPSON: | understand that.
HEARI NG OFFI CER CELLI : | can't rule on that.
MR, SIMPSON: | don't expect you to.

HEARI NG OFFI CER CELLI: So that's why the
| anguage is the way that it is.

MR SIMPSON: So at this point all you've
stricken is your alternatives testinony.

HEARI NG OFFI CER CELLI: Because of need.

MR, SIMPSON:  You struck the need (inaudible).
Thank you very much.

HEARI NG OFFI CER CELLI: Okay. So first |I want to
tackle this stipulation. The stipulation is, |adies and
gentl emen, that the applicant will stipulate to the
adm ssion of all opening and rebuttal testinony and
evi dence subnmitted by the intervenors that the Conmittee
has ruled and will rule to be adm ssible.

Do you so stipulate, staff?

STAFF COUNSEL WLLIS: Just to be clear, the only
thing that hasn't been ruled on is the gas pipeline
testinmony that -- that's the only testinmony -- I'mtrying
to figure out what's the open ended level. | assune that

you had already ruled on --
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HEARI NG OFFI CER CELLI: W had ruled on -- we
were going to get the parties -- we were not settled on
t he question of the pipeline because of the inpacts.

STAFF COUNSEL WLLIS: Right. That was ny

guestion. |Is that the only piece of testinony that's
still unruled on?
HEARI NG OFFI CER CELLI: | think so. Yes. Yes.

STAFF COUNSEL W LLIS: W so stipulate.

MR, SIMPSON: Can we start the question over
here?

STAFF COUNSEL WLLIS: 1t was ny question and
understand it now so --

MR, SIMPSON:  You're throwi ng me of f now

HEARI NG OFFI CER CELLI: M. WIlson, do you accept
the applicant's stipulation to adnmt all of your
testimony?

MR. WLSON: This includes 700, 701, 702, 703?

HEARI NG OFFI CER CELLI: Yes.

MR WLSON. No. And the reason | won't accept
that, because | think it's inmperative that the Comm ssion
hear fromthe pilots and users of that airport, the Bryon
airport where the space is going to be restricted or
reduced.

HEARI NG OFFI CER CELLI: Let ne offer one thing.

| want -- the Commttee was asked to read all the
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evidence. So we will read all the statements nade. Two,
you can nake the parties here to make the verbal comment.
We have yet to do comment today. We're going to hear
comment fromthe public. So they can address the
Conmittee that way.

But the question is -- see, in your case because
you're interested in traffic and aviation, you'd like to
spend about six hours on traffic and aviation. But since
really we're down to sone fraction of that -- | don't
renmenmber how nuch -- we need to nmove with alacrity. And
what's the beauty of what the applicant is offering is
that all of your testinobny goes in.

If you don't make the stipulation, then what you
have is a fornidable attorney who's going to be able to
argue they lack foundation. They |lack expertise. There's
no aut hentication. Whatever he's going to come up with,
there is a lot of legal basis that he could use to

undercut your evidence and prevent it fromcomng in. And

he's saying I'mwlling to give up. I'mwlling to
give -- waive nmy right to all those objections in the
interest of tinme if the parties will just stipulate and

nove those in. That's what he's offering
MR. WLSON: So has Cal Pilots' 700, 701, 702, 703
been accept ed?

HEARI NG OFFI CER CELLI: It will be at the
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evidentiary hearing. Right now, what's been offered is a
stipulation which pretty much guarantees that you're going
to get that evidence into the record at the evidentiary
hearing if you accept that stipulation

MR WLSON: Ckay. Very good. Thank you.

And then Cal Pilots has the right to cross-exam ne
their testinony?

HEARI NG OFFI CER CELLI: Right. You're going to
be able to cross on testinmony of any w tnesses call ed.
And what we're doing in this process right now is nmaking
sure that we're only calling witnesses that need to be
called that are -- there is a real dispute and that's what
we're trying to get to

So | hope I'manswering your question. AmI?
Did | answer your question?

MR WLSON:  Yes.

HEARI NG OFFI CER CELLI: So are you willing to
accept the stipulation?

MR WLSON. CalPilots will accept the
stipul ation.

HEARI NG OFFI CER CELLI: Thank you.

Ms. Jennings, you look like you' d |ike to address
the Conmittee.

MS. JENNINGS: Yes. | just would |Iike sone

clarification. The proposal fromapplicant is that none
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of the intervenors' witnesses will testify. They wll
just cone in on the papers. All testinmony fromthe
intervenors will come in on the papers only.

HEARI NG OFFI CER CELLI: The testinmny we've
received to date.

MS. JENNINGS: To date. And then the applicant
is not stipulating to the truth of anything that is
submitted. They will argue in their briefs against the
testimony of the intervenors?

HEARI NG OFFI CER CELLI: Right. And the
i ntervenors obviously will take the opposite position and
say based on the evidence we put in, here's our position.

MS. JENNINGS: Thank you. Can | talk to the
intervenors? This is sonmething |I've not seen before. |If
the intervenors can get together and take a break and talk
about whether this should be --

MR, WHEATLAND: W' ve done this hundreds of tinmes
i n Conmi ssion proceedi ngs.

M5. JENNINGS: |'ve not seen this, so | would
like to have sone tine to talk to the intervenors.

HEARI NG OFFI CER CELLI: Actually, | do |ike where
you're comng from M. Jennings. So when we get back --
let's take a little break.

MR, SARVEY: Can we ask one question before we

go? This is going to help the discussion quite a bit.
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He's stipulating not to cross-exam ne any of the witnesses
or challenge their testinmony. 1've got severa
intervenors |'ve already listed | wanted to cross-exan ne
That's not precluding nyself fromcross-exam ning? That's
nmy questi on.

HEARI NG OFFI CER CELLI: |1'm not sure. You want
to cross-exani ne the intervenors?

MR. SARVEY: | listed in nmy testinmony several of
the intervenors' testinony that | w sh to cross-exam ne
| don't care whether he stipulates to themor not. But |
still want to ask my questions of those intervenors so --
he may not want to, but | do.

HEARI NG OFFI CER CELLI: That's correct. You have
that right.

M. \Wheat | and.

MR, VWHEATLAND: But do they have that right? The
Conmi ssion has had -- the Conm ssion has had a very strong
policy over the years of not permitting friendly cross.
In other words, before a party is pernmitted to

cross-exam ne another party, their interests have to be

adver se.

HEARI NG OFFI CER CELLI: | thought you neant that
you had a hostile interest, M. Sarvey. |n other words,
you're at --

MR. SARVEY: |'ve got a question about particul ar
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the air traffic testinmony that's been proffered. And just
because he doesn't want to ask questions of those fol ks
doesn't mean that | don't want to. 1've already listed --
if you're telling nme now !l can't ask the intervenors
guestions, that's a whole other ball of worns. But as far
as he doesn't wasn't to cross-exam ne the intervenors,
fine. | can stipulate to that. But I'mnot stipulating
to the fact that |I'mnot going to ask himsome questions.
Because | have some questions about these denbgraphi cs and
Mount ai n House, sone of the property val ue testinony that
was laid out, particularly the air traffic testinony. And
al so aski ng questions about the --

HEARI NG OFFI CER CELLI: So you question the
credibility of this evidence?

MR. SARVEY: The correct?

HEARI NG OFFI CER CELLI: Yes, sir

MR, SARVEY: Not necessarily. Not necessarily
the correct. But | have sone questions about their
testi nmony.

HEARI NG OFFI CER CELLI: When you say questions --
here's what I"'mtrying to get to. Do you understand what
M. Wheat| and was tal king about when he said friendly
Cross?

MR SIMPSON: Was there sone citation for that?

HEARI NG OFFI CER CELLI: You know, essentially,
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let's put it this way. This is a procedural issue that's
going to be governed by the Conmittee. And what we're
trying to do is efficiently get the information in. You
have sone testinobny that you've got air testinony that you
want to put in. You' ve put in your air testinony. Now,
right now, without a stipulation, your testinony is
subj ect to chall enge fromwho ever, okay.

MR. SARVEY: That's fine.

HEARI NG OFFI CER CELLI: Including its
adm ssibility. And what he's willing to stipulate is that
that testinony is adm ssible and it cones in without
objection. So you would not need to call -- | guess in
your case it would be yourself as a witness to testify and
you woul d not need to be cross-exam ned on your testinony.
In other words, your testinmny would stand on its own two
feet. It would come inonits owm. And it would come in
unchal | enged.

Do you understand that? | don't want to put
words in your mouth, M. Wueatland, because this is your
stipul ation.

MR. VWHEATLAND: That's exactly right.

HEARI NG OFFI CER CELLI: So that's what he's
putting out there.

MR SARVEY: | understand that. But M. Minland

wants to ask a question about air quality, | nean,
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friendly cross, | nean, every tine you introduce your
wi tness and ask themto el aborate on their testinony,
that's friendly cross.

HEARI NG OFFI CER CELLI: What |I'mtrying to avoid
is this: There is points that you're making in your air
quality testinmony. GCkay. Now, if M. Miinland wants to
say M. Sarvey, is that point that you nade really, really
true, it's like it doesn't do anything except waste our
tinme.

You know, what we're |ooking for -- again, | want
to be clear with all of you. W want to know where the
di sagreenents are so we can really hear the pros and cons
and wei gh that evidence. But for soneone to say, yeah, |
agree with that guy and heap on nore and nore cunul ative
evidence, |I'mtrying to avoid that.

I"mjust trying to do what we can to be as
efficient as we can so we really get to the heart of the
matter. What are the issues that you have? What are the
thi ngs that people are fighting over and let's hear the
fight. What are the two positions? What's the evidence?
How are we going to cone to a decision on that? That's
what we're here for. That's the purpose of all that.

MR SINGH So let me make it very clear. So
will | be given the opportunity to cross-exam ne ot her

i nt ervenors?
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HEARI NG OFFI CER CELLI: No. Not in the context
of what we were just describing. |In other words, if M.
Sarvey's testinony comes in as -- basically it's been
allowed in and it's over no objection, there's no need for
M. Sarvey to testify. Now, if you have a genuine
di spute, M. Singh, let's say M. Sarvey said sonmething to
hurt your position having to do with Muntain House
somehow -- I'mnot sure but let's just inagine, then you
woul d have the right to cross-examne M. Sarvey on that
point. Because that's a point in dispute. That's a real
controversy. Am|l --

MR SINGH Yes. So let's say | want to
cross-exam ne Rajesh, right, on some of the facts which |
do not know, although we are buddies. But | want to bring
those facts to the hearing officer here for exam nation --

HEARI NG OFFI CER CELLI: That's what I'mtrying to
avoid. |If the stipulation cane through, all of this
evidence is in. Al of the evidence that he put inis in.

MR, SINGH But let's say sone of the evidence
he's not able to put but we should be given the
opportunity that as you cross-examne himto come up with
sone facts. The reason I'mtelling is think about a
situation, right, there is another 20 days plus 10 days
for the evidentiary hearing. Sone of these people sitting

here -- I'"'msorry to use -- they may get brought over by
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M. Mtsubishi. Please excuse ne for using that although
it is not going to applicant. So now the things done that
that aren't against us that we should be given the
opportunity to cross-exam ne them

HEARI NG OFFI CER CELLI: 1'Il tell you what |
think is appropriate now. | think we're going to take our
break. This is a working break. This isn't just a break,
break. | want the parties to meet and confirmwth
Jennifer Jennings if you would, please, and tal k about the
pros and cons and understand from M. Wheatl and what he's
of fering and what the expectations are. If we take a 15
m nute break, 15 minute breaks would be 20 mnutes until
4:00 and then we will decide whether the stipulation -- we
want to go forward with the stipulation or not. [|'Il see
you at 20 to 4:00.

(OFf record.)

HEARI NG OFFI CER CELLI: Thank you for taking that
time. | hope it was productive. Thank you, Jennifer
Jennings, for facilitating that discussion.

| wonder, it mght be useful, Ms. Jennings, if
you wanted to kind of have anything to report or should we
just proceed. Let's hear from Jennifer Jennings.

MS. JENNINGS: Thank you. | think M. WIson was
prepared to speak on what the intervenors decided.

HEARI NG OFFI CER CELLI: M. WIson, go ahead.
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MR WLSON. M. Hearing Officer, CalPilots after
a neeting with the Hearing O ficer, discussion of sone of
the issues that you brought up about reducing tine, at
this time CalPilots would like to retract our stipulation
on the itens that we agreed to and | think you' re going to
hear the same fromthe other intervenors, that they wll
not stipul ate.

W feel that the Conmi ssion has to hear our
wi t nesses and we've al so agreed to sone neetings and have
better comunication anongst us to try to whittle down the
time. And that's where we are right now.

HEARI NG OFFI CER CELLI: Thank you.

So can | just |ooking across at the intervenors,
do | have noddi ng heads? Everybody is nodding their head
i n agreenent.

So the stipulation will not carry and the parties
will have to put in their evidence, suffer whatever
obj ections and notions may arise thereafter.

STAFF COUNSEL WLLIS: M. Celli, just a point of
clarification. At the tine of the prehearing conference
statenment, we had not seen all of what was called rebutta
testinmony. That in our mnd was basically the first tine
we had ever seen it before. So it was opening testinony
for us. W did not indicate we would be cross-exam ning

anyone, but we would like to reserve time if needed to

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

173
cross. But we also would like to be able to provide
rebuttal testinony for those areas that we saw for the
first tinme.

HEARI NG OFFI CER CELLI: We would grant the
applicant -- sorry -- staff, the same February 14th date
for rebuttal to -- this is |imted, right, to those
matters that you saw for the first time as opening
testinmony on rebuttal

STAFF COUNSEL WLLIS: Well, we were just wanting
to incorporate it just into our testinony. This isn't
really formal rebuttal but just in case. Most of the
i nformati on that was brought up sonehow related to
something in staff's testinmony which | believe we can do
wi t hout actually doing a rebuttal but just referring to
their previously filed testinmony. W didn't plan on
filing additional testinony.

HEARI NG OFFI CER CELLI: Well, my concern -- |
mean, what my thought would be is that if you were given
the right to file the rebuttal them there nay not be the
necessity to call a witness.

STAFF COUNSEL WLLIS: Well, our witnesses are
going to be here. They're not -- ours are the ones that
were essential to be here.

HEARI NG OFFI CER CELLI: Right.

STAFF COUNSEL WLLIS: So it's not that we're
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going to provi de new witnesses or new testinony that in
the instance that sonme additional topic |ike for exanple
M. Celli's data that we will be discussing probably for
hours and hours because we're not comng to a decision
that that can go in --

HEARI NG OFFI CER CELLI: We won't be discussing
for hours and hours.

STAFF COUNSEL WLLIS: It's really the basis for
their environmental justice conplaint. So since that
hasn't been resolved, our staff will have to be discussing
that and it may -- it nmay include sonme rebuttal to sone of
the things or we nay be objecting to his docunents as not
bei ng testi mony because he can't lay -- he probably will
not be able to lay a foundation for supporting it. |
mean, a newspaper article that you just found does not
constitute testinony.

HEARI NG OFFI CER CELLI: So you're saying that
you're rejecting the ability to file rebuttal testinmony on
the 14t h?

STAFF COUNSEL WLLIS: At this point we're going
to be filing testinmony on or briefing the gas |ine issue
that was outside of our jurisdiction --

HEARI NG OFFI CER CELLI: That was a yes or no.

STAFF COUNSEL WLLIS: I'mjust telling you and

trying to get a workshop at the same time. So | guess ny
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answer is no, we're not going to be filing additiona
rebuttal testinony on the 14th. W just wanted to be able
toif there is -- because it feels like it's beconming a
little bit of an unstructured that we are being able to
provi de sone rebuttal testinmony on the stand if that so is
warranted at the tine. 1'mvery confused about how t he
i ntervenors are going to be cross-exam ning each other

HEARI NG OFFI CER CELLI: They aren't.

STAFF COUNSEL W LLIS: Well, that's what they' ve
i ndi cated they wanted to do.

HEARI NG OFFI CER CELLI: I'mtrying to nmake that
clear that we're not going to have friendly cross. You're
not going to be able to sit there and make points in
cross-exam nation by sonebody el se's witnesses. You can
make your points on your testinony and that's the way you
do it.

Now, M. Mainland, you had a question

MR. MAINLAND: If | could ask, what is your basis
for saying no friendly cross? Because ny inpression has
been that's never been the case in the hearings.

HEARI NG OFFI CER CELLI: That has al ways been the
case in every hearing |I've ever done. And the basis is is
that the Comrittee isn't going to put up with it. W
don't have the tine for that. That's a luxury we don't

have. So to sit there and have you call a w tness and
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then have M. Sarvey ask nore points on that sanme witness
when that information is already in the record by way of
witten testinony, why do we need to do that? That's a
waste of tine.

MR. SARVEY: | think if you take that position,
you can't allow staff and applicant to ask anything
because fromthe sounds of it they agree on everything.

STAFF COUNSEL WLLIS: W said we were not going
to do that. That was part of our prehearing conference
statement. W said we were not going to be crossing
anybody at that point in tine.

MR, SARVEY: And that's still your statement?

HEARI NG OFFI CER CELLI: Yes.

STAFF COUNSEL W LLIS: Well, no because after
that you all filed a whole stack of testinmony that was
terned rebuttal and it wasn't.

HEARI NG OFFI CER CELLI: So | want to point out
right nowis that this is an conference and we're having a
bit of an informal discussion right now But if this were
an evidentiary hearing, where would be no cross talk like
this. Al of the discussion is directed to the Conmittee
and we call on one person at a tine and we don't talk
across the table at the hearing. So I'mallowing it now.
I"mjust maki ng a point because it cane up.

So go ahead, M. Sinpson.
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MR, SIMPSON: Could | propose a stipulation that
we consi der Mountain House an environnental justice
conmuni ty?

HEARI NG OFFI CER CELLI: | actually don't know if
that determination can be made. You might want to talk to
the other parties about that if they're willing to
stipulate that Mountain House is an EJ community. Then at
the evidentiary hearing we woul d accept that stipulation.

MR SIMPSON:  Should | talk to them now?

HEARI NG OFFI CER CELLI: Well, | mean, you're
goi ng to have a workshop before our evidentiary hearing.
So that would be the time for you all to work out these
t hi ngs. Ckay.

So, yes, stipulations as M. Sinpson just raised,
that's what workshops are all about. You go to the
wor kshop so you can find out what things you can take off
the tabl e by way of stipulation, agreenents. That's what
we want to do.

MR SINGH So | have a question

HEARI NG OFFI CER CELLI: M. Singh

MR SINGH: Before we went for break, M. Celli,
there was one big concern. W have another 15 days to go
for evidentiary hearing. So again, if some of us get
brought over on the line in 20 days, now, friendly -- if

we do cross -- if you don't allow us to have a
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cross-exam nati on because you think Iike we are friendly
but we need to take care of that. W should cross-exan ne
and get the data out.

HEARI NG OFFI CER CELLI: Do you renenber what |
expl ained to you what a notion was, which is basically a
request to the Committee to take sonme action or to do
sonething. That's all that a notionis. |It's a request.
So you would cone to us and say | request
cross-exam nation on M. Dighe' s wtness because -- and
you woul d expl ain your case. And then we would say, okay,
you've made a case or why you are at odds with each ot her
He's been bought off by Mtsubishi. Therefore, you have
adverse interests or whatever.

MR, SINGH Ckay. You know, anyway --

HEARI NG OFFI CER CELLI: Do you understand --

MR, SINGH Very much. But at the same tinme, do
| have the confidence that you will allow ne for the
cross-exam nation? | will come and talk to you, but will
you give nme the opportunity to do the cross-exam nation
frommy point?

HEARI NG OFFI CER CELLI: Here's what we're | ooking
at. Right now -- okay. Let nme make it fromthe
begi nning. There's a thing called the burden of proof. |
hope you all know what the burden of proof is, but what

t he burden of proof is is the obligation of the party to
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go forward and prove their case. The burden of proof is
with the applicant. It's on themto show that this
project will have no significant inpacts on the
environnent or public health. That's their burden

Now, what is the standard that we're using is
call ed the preponderance standard. Like this, you know
when you do jury duty and you do crimnal |aw and they say
you have to prove beyond a reasonabl e doubt, that's not
t he preponderance standard. Preponderance neans if
somebody has 51 percent and the other person has 49
percent, the person with the 51 percent wins. Put another
way, if M. Wieatland puts on evidence that we think takes
you up to 50 percent and you put on evidence that takes it
down to 50 percent so it's an absolute equilibrium you
won and he | oses because he has the burden of proof and
you don't and he didn't neet his burden

That's -- do you understand what |'m saying by
burden of proof? That's what | describe is the burden of
proof. He's got the obligation to go forward. So that's
why he gets to do the things |ike rebut and bat | ast
because in fairness, he puts on the evidence, everybody
crosses, and then he gets to put in the last word.

MR. SINGH  Another question | have is let's say
on cross-exam nation |'mcross exam ning the applicant.

Now - -
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HEARI NG OFFI CER CELLI: | actually -- | was
getting to your first question. Let nme just finish.

So presumably you are at odds -- your interests
are adverse to the applicant. Let's say Muntai n House
doesn't want the power plant. They want the power plant.
You don't. Okay. So traditionally, what you're trying to
do if they put on a witness is you're going to
cross-exam ne that witness to try to find and denonstrate
the holes in his testinobny. That's nornal
cross-exam nation. Ckay.

If the staff puts on witnesses that shows that
there's no EJ comunity in Muntain House and you have
evi dence that says that there is, you're going to cross
that witness because you're at odds. You're adverse.
Because if M. Dighe puts on evidence that shows that
Mount ai n House is an EJ conmunity and you've shown it's an
EJ community also that's not really cross-exam nation, to
take his witness on and say tell nme nore about what | want
to hear that makes ny case, that's just what's called
needl essly cunul atively evi dence.

MR SINGH | got it. So let nme make two points
very clear. So let's say | can cone here not to
cross-exam ne but | can ask questions fromthem right?

HEARI NG OFFI CER CELLI: Yes.

MR SI NGH: | can do that.
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HEARI NG OFFI CER CELLI: Yes. And |I'm encouraging
you to do that, working -- in other words, you're going to
cone in here with a list of questions for every witness
you want to call and every w tness you want to
cross-exam ne. Two heads are better than one. |If you and
Dr. Dighe put your heads together and now you say | have
no cross because you know M. Dighe is going to be
crossi ng and aski ng your questions. Do you know what |'m
saying? |'msaying you will be able to cross the witness.
But I'msaying in the interest of tine |I'm hoping you will
all work together.

MR SINGH So let's say | bring Rajesh and |
have a few questions | ask himto give ne the data X, Y,
and Z, because | was not able to file in the report but
the data is aligned with him so | could able to do that,
right? 1'mnot cross-examnation but |'m asking himcan
you give nme the data or show ne the data which you have in
your mind. Can | do that?

HEARI NG OFFI CER CELLI: Are you asking about new
i nformati on that you didn't say was in the prehearing
conference statenent?

MR, SINGH Right.

MR, VWHEATLAND: If | could, I think he's asking
whet her if M. Dighe is on the stand whet her he can ask

M. Dighe additional direct or do additional discovery of
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M. Di ghe.

HEARI NG OFFI CER CELLI: Right. |In other words,
you're limted by the scope on cross-exani nation by the
scope of the direct exami nation. You understand what |'m
sayi ng when | say direct and cross everyone? Direct
exam nation is when the person calls a witness. |If
Ms. WIllis calls a witness to take the stand and she says
what is your name, what do you do, what's your testinony,
that's direct exami nation. And then each intervenor would
be able to cross-exam ne that adverse witness. |f they
want to. |'mhoping you'll consolidate, but you'll be
given the right to cross-exam ne that witness. Okay. And
everybody gets to cross-exam ne that wtness.

MR SINGH Okay. So --

HEARI NG OFFI CER CELLI: But that's going to be
subj ect to the usual objections |ike asked and answered.

MR SINGH So let's say | ask questions fromthe
appl i cant and applicant doesn't want to reveal the data,
how shall | go about conpel to notion to reveal the data
everyone? |It's again coming back to my discovery question
that |I'm asking applicant that did not apply to ne because
of the sensitive word of overburden to provide the data.
But can | ask those questions to give nme the data, the X
Y, Z?

HEARI NG OFFI CER CELLI: You're asking me about a

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

183
specific objection to a specific question, and |'mnot --
| can't really pre-rule on what any of our rulings are
going to be. But | think what | would do is refer you to
t he public advisor, because her job is to tell you -- you
understand, M. Singh, that there is a part of ne that
wants to give -- keep answering these questions for you.
And it's kind of unfair if | give you the benefit of ny
| egal perspective and | don't give it to everybody el se.
I"'mtrying to be fair. W have to be unbiased and
unprej udi ced up here. But the public advisor's job is to
advocate -- well, not necessarily advocate, but her job is
to support -- what was your word?

STAFF COUNSEL WLLIS: Help

HEARI NG OFFI CER CELLI: Help themthrough the
process. That's what her job is, is to help you. She's
an experienced qualified | awer who can answer these ki nds
of questions. That's what we do.

STAFF COUNSEL W LLIS: M. Celli, as a point of
clarification, the cross-exanm nation isn't the tine to do
addi ti onal discovery. And staff will object vehenently.
That's what M. Singh's question was is can he
Cross-exam ne

HEARI NG OFFI CER CELLI: And Jennifer Jennings
will straighten himout.

STAFF COUNSEL WLLIS: | just want to nake sure
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that's clear now that we woul d be objecting to further
di scovery that was deni ed because it wasn't tinely and
then we use a valuable hearing tinme to start getting
obl i gates and pi eces of new dat a.

HEARI NG OFFI CER CELLI: So that won't happen.

But | still encourage you to talk to the public advisor
about that. But so now | want to -- M. Weatland, did
you have anything to add?

MR, WHEATLAND: | think we've covered it.

HEARI NG OFFI CER CELLI: What | would like to do
now i s tal k about your evidence. 1'mjust going to
acknow edge that M. the applicant |'ve received exhibits
1 through 67. Fromstaff, |'ve received Exhibits 300
t hrough 302. M. Sarvey, | received exhibits 400 through
14, but Exhibit 409, | don't know if you skipped one.

MR, SARVEY: Yeah, | skipped one.

HEARI NG OFFI CER CELLI: So we'll treat 409 as
essentially omtted or sonething like that. |In other
words, | don't like to disrupt the consecutive nunbers so
I"mjust going to say |left blank on purpose or somnething
like that. 401 | don't have anything as Exhibit 401. So
both of those would be -- 1'd | eave them as bl ank or
omtted or sonmething like that.

Mount ai n House has no exhibits.

Di ghe has Exhibits 600 through 609.
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MR DIGHE: | just want to clarify that the issue
which we had with the links, so | will be submtting the
video and | think there are a probably couple of things in
Exhibit 609 that | will be submtting.

HEARI NG OFFI CER CELLI: And we will take that up
at the evidentiary hearing, but nmy advise to you is to do
it fast, fast, fast.

MR. DI GHE: Today.

HEARI NG OFFI CER CELLI: So that the applicant is
in a position to appropriately respond.

Cal Pilots, | have 700 through 703.

MR. VWHEATLAND: | have a question on Cal Pilots,
the reference to the opening testinmony. |Is there

additional rebuttal testinony fromM. WIson?

HEARI NG OFFI CER CELLI: | don't -- | haven't
received any. | only have Exhibit 700 through 703. s
that right?

MR, WLSON: That's correct at this point.

HEARI NG OFFI CER CELLI: So --

MR, VWHEATLAND: | thought there was additiona
rebuttal testinony and in addition to the opening
testimony? O is this --

MR WLSON: W had a joint -- that you're
referring to the joint rebuttal that M. Sarvey wote? It

included CalPilots and it included --
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MR, VWHEATLAND: |'mreferring to docunents
entitled "Cal Pilots rebuttal testinony."

HEARI NG OFFI CER CELLI: 1'Il tell you what |
have. I'mtrying to find ny list here. CalPilots -- you
know why? Because you had sent me a separate sheet of
your exhibits list. But the exhibit list that |I received
fromyou was only 700 through 703.

MR, WLSON: Correct.

HEARI NG OFFI CER CELLI: So that shoul d be 700,
701, 702, 703, that's four docunents.

MR, VWHEATLAND: Right. But there's a docunent we
received that's captioned Cal Pilots rebuttal testinony.
I"'mtrying to deternmi ne whether that's a docunent that M.
Wlson intends to -- it's updated, but it has attached to
it a CalPilots resune.

MR WLSON:. Yes. It's CalPilots rebutta
testi nmony.

HEARI NG OFFI CER CELLI: Did you mean to put that
into evidence?

MR. WHEATLAND: The dates don't match. The
decl arati on was executed January 21st, 2000 --

MR WLSON: CalPilots will submit that as 704.

HEARI NG OFFI CER CELLI: Well, | take it over
obj ecti on.

MR. VWHEATLAND: The only objection because the
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declaration is dated January 21st and it's signed February
7th. It supports our position they w thheld the docunent
until rebuttal.

HEARI NG OFFI CER CELLI: What is the date that you
recei ved the document?

MR, WHEATLAND: It was on the date that it was
due for rebuttal testinony is the date we received it.

HEARI NG OFFI CER CELLI: And that was the 21st,
wasn't it? As | recall.

MR. VWHEATLAND: | believe it was February 7th.
Dat ed February 7th. Yeah, whatever the date of rebuttal
testinmony is the date that --

MR SIMPSON: It's rebuttal testinmony on the
rebuttal testinony day.

MR, VWHEATLAND: But | didn't see it on the list
and | didn't want CalPilots to mss out on it just because
of their inadvertence.

HEARI NG OFFI CER CELLI: For the record, 704 would
be called -- will be marked for identification as
Cal Pilots rebuttal testinony.

MR WLSON: That's correct.

HEARI NG OFFI CER CELLI: Did you serve that on nme?

MR WLSON: Yes, | did.

HEARI NG OFFI CER CELLI: Paper or electronic?

MR WLSON: Bot h.
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HEARI NG OFFI CER CELLI: 1'Il go looking for it.
And you will, | take it, reserve the right to object?

MR, VWHEATLAND: Yes.

HEARI NG OFFI CER CELLI: So |I'mgoing to go ahead
and just basically say CalPilots at least for nowis
Exhi bit 700 through 704 marked for identification

M. Singh, you gave ne Exhibit 800 through 803,
but | don't have an Exhibit 802. So what | got from M.
Singh is --

MR SINGH | think there was a link. | don't
have the docunmentation in front of ne.

HEARI NG OFFI CER CELLI: | have -- let me pull it
up. You had noved in all of Sarvey's exhibits. And
Sarvey's exhibits will cone in on their on two feet as it
were. But you were putting in 800 says di scovery
docunent. 801, environnental justice for racia
mnorities and 803, Census track 5203, but | have no
Exhibit 802. Did you intentionally omt that nunber?

MR SINGH Not intentionally. | think | was
trying to include the document probably | m ssed that
about the evidence about how the inpact is having on the
Mount ai n House. So --

HEARI NG OFFI CER CELLI: Well, | have not received
t hat .

MR SINGH So is it possible | can send it by
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t oday?

HEARI NG OFFI CER CELLI: You can -- the point is
that it's going to be over objection. W've not seen it.
It's not been identified. And unless | already have it
and you just accidentally omitted to list it here, but you
gave it to me with your other testinmony, that would be a
di fferent case.

MR, SINGH  Ckay.

HEARI NG OFFI CER CELLI: So this isn't an
opportunity to reserve the nunber in case you forgot
sonet hing. You cone to the prehearing conference and, oh,
by the way, | want to insert sonething in 802.

So I'mjust going to | eave that open and call it
om tted.

Sierra Club, 900 through 901; is that correct?

MR. MAINLAND: That is correct.

HEARI NG OFFI CER CELLI: M. Sinmpson was only
1, 0007

MR, SIMPSON. |'m sorry

HEARI NG OFFI CER CELLI: You have one exhibit,
Exhi bit 1, 000?

MR SIMPSON: Yes, sir

HEARI NG OFFI CER CELLI: That pretty nuch covers
exhibits. | passed out exhibit list. |If there's any

di fferences or changes, please put in your and send your
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changes to me and Maggie Reed to tell us what the docket
nunber is. If you' ve omtted a docket number, we'll need
your docket number. So we covered witness. W covered --
I want to thank you all. This is a lot of hard work. And
| know you're trying to do your best. | want to thank you
i n advance for taking advantage of the workshop, because
hopefully you can clear up the small stuff in the workshop
so that we can deal with the big problens and big issues
at the hearing.

We are on next to the briefing schedul e.

M. Sarvey, you had a question?

MR SARVEY: The witness list?

HEARI NG OFFI CER CELLI: The witness list?
Actually, | didn't send out -- or did I? M. Jennings, |

gave you the witness list, but | neglected to send it out.

| have a witness list, which | can send out, but | |oathe
to do it.

MR. SARVEY: | just have one question about the
Wi t nesses.

HEARI NG OFFI CER CELLI: Yes, go ahead.

MR, SARVEY: |s staff going to be presenting in
Al aneda County? They're deferring to Al aneda County for
the Iand use source so |I'd like to be able to
cross-exam ne Al aneda County. It's listed in ny

prehearing conference brief.
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STAFF COUNSEL W LLIS: No.

HEARI NG OFFI CER CELLI: Pardon me?

STAFF COUNSEL W LLIS: No. Alaneda County is not
one of our witnesses. We'Ill be -- an outside agency will
be sponsoring --

HEARI NG OFFI CER CELLI: Fromthe Bay Area.

STAFF COUNSEL WLLIS: Right.

HEARI NG OFFI CER CELLI: Let ne -- this is an
i mportant question for the Committee. M. Sarvey, |'m
goi ng to paraphrase -- is asking whether the staff is
going to call any w tnesses from Al ameda County with
regard to |and use. And staff has indicated they wll
not. So I'mgoing to ask you, M. Sarvey, what is it --
can you give us nore of the area --

MR. SARVEY: There is about 40 LORS in ECAP t hat
this project doesn't conply with. | don't think staff is
going to be able to answer those questions, but if they
want to try, that's fine.

HEARI NG OFFI CER CELLI: Let ne ask you sonet hi ng.
This isn't the sane sort of area that we tal ked about
earlier about the difference between closing argunent and
cross-exam nation. |If there is a LORS that's been
violated, that's a question of |law, nore probably than a
qguestion of fact. |In other words, if there is testinony

that's in the record in the staff analysis that evidence
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is a violation of sonme LORS that you have in mnd, I'm
just trying to explore with you whether it's really needed
that you call sonmeone fromthe county to say we think it
conports with the | aw or not, because what that ends up
being is essentially sonebody's verbal brief versus your
verbal brief. | nmean, an argunent --

MR, SARVEY: | understand what you're saying, but
that's not the situation. The situation is there's
concrete LORS. Staff hasn't even addressed themin the
FSA and everywhere else. I1'mnot a qualified witness to
bring it forward in the testinony. So the only way to
bring it out is in cross-exam nation.

HEARI NG OFFI CER CELLI: Actually, you are
qualified to present -- listen, you don't have to be a
| awyer to know what the lawis. And in fact the | aw
presunes that we all know what every | aw on the books
says. And so you are qualified to say section blah, blah,
bl ah was completely ignored. The section applies because
of this or whatever, in your brief though. |'mjust
saying that's a legal argument to state froma factua
probl em or question such as how many desert tortoi se were
found out at the property or sonething like that.

MR. SARVEY: | don't think it's going to quite
play out like that.

HEARI NG OFFI CER CELLI: | don't know.
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MR SARVEY: | think that a w tness from Al anmeda
County because staff is going to sit here and say, well,

Al aneda County says all their LORS are satisfied. [1'Il
gi ve you anot her exanple. They're telling us they don't
want us to cross-examne the Bay Area Air Quality
Managenent District on their FDOC. You go over to the Bay
Area Air Quality Managenent District Hearing Board and try
to get a hearing on an FDOC which is going to be an ATC
and they're going to say CEC adjudi cates that, we don't.

HEARI NG OFFI CER CELLI: Well, we are going to |let
you cross-exam ne the Bay Area. The intervenors are going
to cross-exan ne whatever w tnesses we call and one of
themis going to be Bay Area Air Quality Management
District witness.

STAFF COUNSEL WLLIS: M point of clarification
is that this isn't the time to replay all their comments
on the FDOC that were rejected during the Bay Area Air
Qual ity Managerment District's process which is not this
current procedure. And for us to waste a lot of tine, we
can't rewite the FDOC. W don't have that authority.

HEARI NG OFFI CER CELLI: But | don't know his
qguestions until he asked. The question is does he get to
cross-exam ne Bay Area Air Quality Managenent District.
And the answer is yes. So you know, that nuch --

MR. SARVEY: The reason | say that is because if
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I go challenge their ATC, they're going to tell ne you
shoul d have asked that question of the CEC even though
they rejected their FDOC. They say excl usive
jurisdiction. W can't touch it. [It's happened nore than
once.

And the other question | have are you going to be
the present Sacranento Valley Air Pollution Contro
District witnesses?

HEARI NG OFFI CER CELLI: Staff says no.

STAFF COUNSEL WLLIS: Qur intent is to have the
air district in which the project is located and we're
provi di ng that witness.

HEARI NG OFFI CER CELLI: There you go.

MR, SARVEY: And if | ask questions on this
mtigation agreement, somebody is going to be able to
answer thenf

HEARI NG OFFI CER CELLI: The mitigation agreenent
bet ween - -

MR, SARVEY: Between the applicant and the San
Joaquin Valley Air Pollution Control District which staff
is accepting as partial CEQA mtigation for this project.
I don't think that your witness is going to be able to
answer the questions | have related to the San Joaquin
Valley Air Pollution Control District.

STAFF COUNSEL W LLIS: Well, our w tness nmay not
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be able to but applicant's witnesses will be here. And

al so just for the record, when the day changed for the

hearing, we do no | onger have Brewster Birdsall as our air

quality witness available. So we'll be having to

substitute. Unfortunately, people take vacations and

everybody is schedul ed around the original schedule.

MR, SARVEY: So should we just subpoena these

f ol ks?
HEARI NG OFFI CER CELLI

here, folks, to make this work.

We' re doi ng our best

VWho's going to testify

about air quality if Brewster Birdsall isn't?

STAFF COUNSEL W LLI S:

Wel |, that proposes

anot her issue because his supervisor is on jury duty for a

capital case and may or nmay not be available as well,

whi ch woul d probably nean Matt
HEARI NG OFFI CER CELLI

sonebody to cross-exam ne
STAFF COUNSEL W LLI S:

qualified to testify as well.

HEARI NG OFFI CER CELLI :

Layton at this point.

So you're going to have

M. Layton is very

["mjust -- | want to

answer your question, M. Sarvey.

MR SINGH Do you th
on those peopl e?
HEARI NG OFFI CER CELLI

So let me --

EHLERT BUSI NESS GROUP
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MR. MAINLAND: | wasn't clear on how you cane out
on the question whether there would be an Al aneda County
Wi t ness or not.

HEARI NG OFFI CER CELLI: That's what | was still
trying to see what the rel evance and what the use of the
wi t ness woul d be.

MR, MAINLAND: | think M. Sarvey has al ready
i ndi cated that.

HEARI NG OFFI CER CELLI: That he want to question
how somebody -- you know, |'m kind of concerned, because |
know | read in the record that Al aneda County came out in
favor of the project. And Contra Costa did as well. This
was really in the context of the airport, because the
Airport Land Use Conmmission did not. And such action as
t he Board of Supervisors action for the county -- you're
shaki ng your head no. Wo are you expecting to have here?

MR, SARVEY: The Board of Supervisors hasn't
t aken any action on the application.

HEARI NG OFFI CER CELLI: No. | thought we
received a letter fromthe Board.

MR SARVEY: You received a letter not fromthe
Board of Supervisors. You received a letter fromthe
conmuni ty devel opnent director and giving his opinion and
staff is referring to his opinion. | think his opinionis

wrong. But staff's deferring to him then who do | ask
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t he question to.

HEARI NG OFFI CER CELLI: But the question |'m
getting at is that what this seens to be about is
conpliance with LORS. And you're just -- you're taking
positions that they're not in conpliance. They're taking
the position that they are in conpliance. And | think
that's a | egal question, not a factual question

Unless it is -- | nean, you know it better than
I. But I'"'msaying in general, that's a question that you
can show us based on the evidence and in a brief. And it
doesn't necessarily need a witness, because a | awer can't
cone in here and say this is what the |aw says and this is
what it neans. W don't do that. You're not even allowed
to do that.

MR, SARVEY: Well, that's what the applicant's
air quality -- or their traffic -- air traffic witness is
saying that the CEC has no jurisdiction. They're
providing their | egal opinion that the CEC can't even
opine on the air quality or the air traffic issues because
CEQA doesn't cover that. Only the FAA does. So if that's
the case, you would want to strike that testinony.

HEARI NG OFFI CER CELLI: Well, the point is we're
going to hear contrary evidence. W' re going to hear from
Cal Pil ots and ot hers about it.

MR, SARVEY: \What |'m saying, you have the
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applicant presenting |legal |awers as w tnesses saying

t hat you got

no jurisdiction over the air traffic issue.

That's sonething that should be stricken fromthe record.

HEARI NG OFFI CER CELLI :

No. W will

give it the

weight it deserves. And if you know what | rmean.

MR, SARVEY: | still think we have a |l egal right

to request it be stricken.

ruling on that.

going to lay out.

HEARI NG OFFI CER CELLI :

You do. And

motion. So we will deal with that.

out

Did we have anything --

MR. VWHEATLAND: Just on this point.

in the Commission's regul ations,

I m not

I"'mjust saying this is the way that it's

There's going to be a notion, counter

M. Weat| and?

As spelled

one of the first

t hi ngs that the Comm ssion does when it sends an

application is to wite all

| oca

ot her

interested State and

agencies and ask for their determnation with

respect to the consistency of the project to that agency's

LORS.

And in response to that,

to the Conmi ssion and give their opinion and

recomendati ons with respect to the project.

That's a routine part of the Conmm ssion's process.

the agencies wite back

The

Conmi ssion did wite to Al ameda County and Al aneda County

wote back to the Commi ssion on a |letter dated May 21st,

May 20th, 2010. The applicant and the staff have both
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considered that letter in the formation of their testinony
on this issue. That letter is included and identified as
applicant's Exhibit 41. And we will have w tnesses that
will be available to answer any questions with respect to
that exhibit.

HEARI NG OFFI CER CELLI: Thank you. And we'll ask
t hose questi ons.

Staff.

STAFF COUNSEL WLLIS: Just as a follow up
Staff often relies on other agencies, other |oca
jurisdiction fire departnments, whatever, but we don't
general ly ream everybody with us. W testify to what we
were told, what was sent to us, letters that were
received. | nean, this is a comon practice. W don't
provi de every county representative that we' ve tal ked to.
Qur staff will be nmore than willing to answer questions
and under cross-exam nation on any of the infornmation that
they received, how they received it, conversations that
they've had and so forth. But that is not our genera
practice to bring all the references that we've relied on
with us to the hearing.

MR SARVEY: M. Celli, if both these Al tanont
tests the exact same situation cane up the Comi ssion
staff brought out Al ameda County in both instance. Not

once, both. It's the sane i ssues Measure D
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HEARI NG OFFI CER CELLI: Who did they bring?

MR, SARVEY: They brought Adol ph Martinelli who
is no longer -- he's nowthe applicant's hired gun. W're
asking for sonebody from Al aneda County, but if they don't
want to provide them --

MR, VWHEATLAND: First of all, | object to the
characterization.

Second of all, | was counsel in the Al tanont
proceedi ng and staff requested the county's participation
at the request of the Cormittee in that instance and the
county was kind enough to offer a person to cone and
di scuss these issues with the Committee.

HEARI NG OFFI CER CELLI: Thank you for that
clarification.

["'mnot -- frankly, I'mnot inclined to go there,

because it sounds to nme |like a | egal question

MR, SARVEY: Well, in Tesla, they did the exact
same thing. | don't know if staff invited them or not.
They were never privileged to them |'msurprised M.

VWeat | and knows who staff was inviting or not inviting.
But in any event, it's a common practice -- and it's not
even a comon practice. Both hearings we've had on these
issues in this exact area were the exact same issues,

Al aneda County has appeared

HEARI NG OFFI CER CELLI: | think you're going to
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be able to make your points without himlegally.

MR. SARVEY: As long as they don't call it a
surprise.

HEARI NG OFFI CER CELLI: But | want to also -- the
reason we're neeting right nowis because |I'mtrying to
reduce tine, not increase time. And this seems to ne to
be a no-brainer that you can tackle this one as a | egal
issue. MNow, if it turns out, if it sounds like there is a
factual issue that needs to be resolved and that conmes out
in the evidence, we'll revisit the question

MR, SARVEY: Thank you.

HEARI NG OFFI CER CELLI: |'mnot hearing that
ri ght now

I want to nove onto briefing schedul e.

M. Mainl and

MR. MAI NLAND: Yeah, a few questions

HEARI NG OFFI CER CELLI: I'msorry. |I'mgetting
the sounds fromup here. | can't tell direction w se.
MR, MAI NLAND: Rat her than bel abor this, | just

rai se one issue that getting sonebody's testinony about a
letter that is said to have been received from Al aneda
County or the staff testifying as to what they heard from
Al aneda County, this is not the sane as having an Al aneda
County representative on authority to take questions.

It's -- | won't call it hearsay, but it's simlar toit.
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So this is an extrenely inportant big inpactful
project. And on this question of |and use, | think
everybody, the CEC, others, deserve a direct testinony
from Al ameda County.

This is certainly the position of nmy attorney who
can't be here today but is a resident of Al ameda County,
and he requested ne to assert this in fairly strong terns
that on this issue of |and use he woul d hope that you
woul d see fit to have the appropriate official from

Al aneda County present.

HEARI NG OFFI CER CELLI: Well, thank you. | got
the communi cation. |'mnot hearing a fact need. It
sounds like a legal call. And we'll see what the evidence

brings in and then nake another determ nation if we have
to at this tinme.

M. Wheat | and.

MR, VWHEATLAND: Before we go to briefing, can we
di scuss briefly the division of testinmony during the two
days? It would be helpful if we can identify the topics
that will be heard the first day so that we don't need to
bring all of the witnesses for the second day to that
heari ng.

HEARI NG OFFI CER CELLI: One of the questions that
| need the parties to clarify for ne is whether that

evidence -- that image that was up earlier is an accurate
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reflection of the values that -- areas that need to be
di scussed. I'mtalking about this. [|'mholding up the
pie chart. And my question is: |Is this an accurate

reflection of how nuch tinme of the relative weight we
shoul d give these topics? Because if it is, then | have a
general i zed vi ew of how you woul d proceed, | think. And
this is based on requests the nunber -- enough time for
cross-exam nation by the parties. So what | came up with
woul d be that |land and air quality -- when | say air
quality, I"'mincluding public health would be -- would
take up to about 4:00 in the afternoon on day one.

MR WLSON. Hearing Oficer Celli, Andy WI son,
Cal Pi | ot s.

This could be referred to as just one norning for
the evidentiary hearing. So are we going back to the two
days based on the original nunber of hours that you had --

HEARI NG OFFI CER CELLI: Right. That was the
guestion. So I'msharing with you -- based on this pie
chart, what | was able to figure out is we could do this
if we do land and air quality on day one before public
conment at 5:00. And after public comment we get the
avi ati on and soci ol ogy -- soci oeconom cs, rather

MR WLSON: And how much tine for direct and
cross are we tal ki ng about then?

HEARI NG OFFI CER CELLI: The entire all of the
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direct and cross has about little under two hours for
avi ati on.

MR. WLSON: The only question | have about the
two hours, | think we night be able to do it nuch | ess
tinme than that, but it's the nunmber of w tnesses that the
applicant has and the volumes of docunents. And it m ght
take two or three of the aviation consultants to respond.
And so it depends how quick the applicant can cone back
with the answer.

HEARI NG OFFI CER CELLI: And one of the things as
you can see here -- the BBID was good enough to lay out.
| told themhow | wanted the roomto lay out. But the
parties can call panels instead of calling one wtness at
atine and eating up the clock with one person getting up
and back they get to call all of their aviation people.
They all sit there and they bounce the m crophone back and
forth, the same with staff's panels. And that will speed
t hi ngs up.

M. Wheat | and.

MR. VWHEATLAND: | was going to say, for exanple,
on aviation, we would be pleased to offer our w tnesses as
a panel

HEARI NG OFFI CER CELLI: And that's what we're
goi ng to do.

MR, VWHEATLAND: And |'d also -- we're not

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

205
intending to do additional direct testinony. | understood
your adnonition earlier we're not going to be doing the
prelimnary as additional direct. W're going to put the
wi t ness on the stand, have them sworn --

HEARI NG OFFI CER CELLI: You have to appreciate
what we're doing is mlking the naximumtine out of the
time that we have. So that's great. So thank you for
doi ng that, M. Wheatland. That answers your question.

M. Sinpson.

MR. SIMPSON: G ven the reality this is not
likely to finish in two days and we don't have Dr.

Birdsall or an air quality lined up, what about taking air
quality off of the first two days and bringi ng that when
they have a witness that actually knows what was testified
to?

HEARI NG OFFI CER CELLI: Well, | nmean, it's not
unheard of. The only thingis is | really want to get
this thing done in two days.

But what about that, Ms. WIIlis?

STAFF COUNSEL WLLIS: Well, at this point we
haven't net with all of the -- changes have cone so fast
that we have not been able to neet -- as | said, M.
Birdsall's supervisor has been in jury duty. So they've
not established whether he woul d be avail abl e or not.

Ei ther way, either M. Layton or M. Benis can
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sponsor the testinony because they supervised M.

Bi rdsal | .

HEARI NG OFFI CER CELLI: So --

STAFF COUNSEL WLLIS: So they're qualified to
testify. | think we probably prefer to nove forward.

HEARI NG OFFI CER CELLI: Matt Layton used a
real -- didn't he head up air quality section?

MR, SIMPSON: But he didn't for the testinony.

HEARI NG OFFI CER CELLI: But he's going to cone in
and basically be held responsible for it. He's going to
sponsor it.

STAFF COUNSEL WLLIS: He'll sponsor the sane
just the same.

HEARI NG OFFI CER CELLI: So your cross on himis
going to be the same on crossing on M. Birdsall.

MR, SIMPSON: Since |'ve got the m ke and based
on sone dialog earlier about the interaction between the
agencies and the inability of the CEC to alter what's on
FDOC, for instance, if we have an issue with what's on the
FDOC, should we be bringing it up in this proceeding or is
there some ot her venue --

HEARI NG OFFI CER CELLI: You're going to raise al
of your questions. You're going to be able to
cross-examne the Bay Air Area Quality Managenment District

as to what's in their docunent.
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MR SIMPSON: And if you find sonmething wong in
their docunent or | find sonething wong in their docunent
but you're unable to change their document, what's the
recourse?

HEARI NG OFFI CER CELLI: You're going to make that
point in your brief. |In other words, as we tal ked about
earlier when | was describing what it was |i ke when | used
to do criminal defense, they're going to put on a witness.
You're going to get whatever goodi es you can get out of
the witness and you're going to wite a brief. And you're
going to denmonstrate to the Conmmttee in your brief why
you should win because the evidence dictates the result
that you have in mnd.

MR SIMPSON: But if you don't have the authority
to change the FDOC, then why -- how are you adjudicating?
Are you adjudicating the FDOC? Wen | go to the air
district, the CEC weighs in and says you can't have a
hearing here. The CEC comes to the air district hearing
and says you can't have a hearing at the air district
because this is between you and the CEC. So | go to the
CEC, | hear that, well, you don't have authority over the
FDOC. So | don't how to get witnesses is why we're in
federal court now.

MR, VWHEATLAND: M. Sinpson is asking sone very

| eadi ng questions right now He recently received a
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ruling denying appeal to the Bay Area Air Quality
Managenent District Hearing Board. M. Sinpson and M.
Sarvey. And --

MR SIMPSON: That's not correct, sir.

MR. VWHEATLAND: One of the two. But the point of
this is this is a matter that's been pending before the
Bay Area before their Hearing Board and is in federa
court. | don't think it's appropriate to have a dial ogue

on this at your conference.

HEARI NG OFFI CER CELLI : | don't even know what
you're talking about. | want to be clear on that. |
don't -- this is evidence -- | haven't read the evidence

yet. But this is evidence that we're going to deal with
when we deal with it. You're going to ask whatever
guestions. They're going to put whatever evidence they
put on. Here's the FDOC. You're going to be able to
cross whatever you need to cross on. There's going to be
a -- an objection to sone question. W're going to rule
on those questions then

MR, SIMPSON:  So ny question, much like you say
you can't deal with me here, if you can't deal with
changi ng the FDOC, then what are we really adjudicating?
If | nmove that the FDOC was done illegally, do you stop
sonet hing? Do you change sonething? 1Is there sonething

t hat happens?

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

209
HEARI NG OFFI CER CELLI: | don't know. |'ve never
actually ran into that one where nobody has been able to
cone in and show us that an FDOC was illegally done.
MR SIMPSON:  Well, | have

HEARI NG OFFI CER CELLI: Well, not in my cases

yet.
MR SIMPSON: Well, | have. And | get the answer

that you can't change the FDOC. | cone in with the

evidence. | say, |ook, this was done wong. They say,

wel |, that was the FDOC. W can't touch that. So | go to
the Air District Hearing Board, and | say hey, | want to
appeal the FDOC and the CEC says you can't cone here
because this is CEC jurisdiction. The CEC | awers weigh
inat the air district hearings and say there's no
authority there and | hear there is no authority here. So
I don't know where | get justice.

STAFF COUNSEL W LLIS: Just to clarify, the FDOC
is not a staff document. |It's not our staff docunment at
all. The staff assessnent, supplenmental staff assessnent,
those are the docunments we published and those are the
docunents we'll be sponsoring and be discussing. But the
FDOC was outside of our jurisdiction because we did not do
it. So therefore it's out of our control to change it.

We did not wite it. It's not our docunent. So to spend

a long tine discussing that here is not going to be
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fruitful

HEARI NG OFFI CER CELLI: What |I'mtelling you is
that you're going to be able to cross-exam ne the witness
and then as you're crossing we're going to take question
by question by question and hear whatever objections are.
But you're asking ne essentially for a pre-ruling which
I"'mnot going to do at a prehearing conference. This
isn't evidence day. This is conference.

MR SIMPSON: |'mjust trying to understand the
aut hority, what the CEC has the authority to do with
respect to FDOC.

HEARI NG OFFI CER CELLI: What the CEC has the
authority to do is grant a license to power plants greater
than 50 nmegawatts if they have no inpacts. And you m ght
think there are sonme inpacts that aren't mitigated. And
that's your job to denpnstrate that.

Do you see where |'mgoing with this?

MR SI MPSON:  Yeah, but what | was concerned are
within FDOC. And it's just the FDOC is okay because
sonmebody el se said it and you don't have the authority to
adjudicate it, then it will interfere with the authority
for the industry to adjudicate it.

HEARI NG OFFI CER CELLI: W have the authority to
wei gh evidence. That's what we do. W wei gh evidence.

If you can show weakness in the evidence, then that's
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great. That's what we're here to do. Test the evidence.

MR. LAMB: You can reject the conclusions of the
FDOC, the Commi ssioner can reject the --

COW TTEE MEMBER DOUGLAS: M. Sinpson, --

MR. LAMB: |If he demponstrates it's invalid or
there is inproper information, you don't have to change
t he docurment, you just have to show it's not credible.

COW TTEE MEMBER DOUGLAS: In this forum we'l|l
adj udi cate the substantive air quality issues. So we
woul d | ook at staff analysis and |look at the FDOC. If you
see weaknesses, you should bring themto our attention in
this forum

We have not had the situation arise certainly not
recently where we found the air districts were to be

i nadequate. But it has not been conpletely unheard of in

the history of the Energy Conmi ssion that our staff -- in
one case at least -- did bring forward a different opinion
on. So we will adjudicate the substantive issues here on

air quality.

HEARI NG OFFI CER CELLI: So | want to nobve on.
And | think you got an answer to your question

MR SINGH | just want to nmake a point here. |If
you | ook into Al ameda County not coming as a w tness for
cross-exam nation, think about a situation if they are not

bei ng given --
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HEARI NG OFFI CER CELLI: They're not a witness.
There is no person who's Al aneda County, per se. Let's
just say that there's head of the planning departnent or
sonething like that that --

MR. SINGH So we can say sone of those people
who got the mitigation, so think about if they haven't got
the mtigation they'll be sitting in this roomalong with
us. Right? So --

HEARI NG OFFI CER CELLI: That happens all the
time, by the way. It is conmon for cities, neighboring
cities of a power plant to cone in against the power
plant. It isn't a given guarantee -- this is par for the
course right here. W have, you know, cities cone in,
counties conme in, agencies cone in and say we want to
intervene. W are opposed to this power plant.

MR, SINGH So let us bring those people who got
the mtigation or head of the department who called the
mtigation and come here for the cross-exani nation.

HEARI NG OFFI CER CELLI: That would be staff.
Staff --

MR, SINGH That is a problem Wat happened
there is once they got mtigated, then the staff cone and
shelter them or defense them right?

HEARI NG OFFI CER CELLI: No. Staff does not have

a burden. Applicant has a burden of proof. So staff
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takes the position they do as pretty much expert w tnesses
review ng the applicant. The applicant comes in and says
we want to build a power plant. They look at it. They
nmake determ nations and they say if you want a power
pl ant, you've got an inpact here, here, here, and here and
you need to nmitigate these inmpacts or we won't give you a
license. That's what staff's job is, essentially.

MR. SINGH In the sanme way that San Joaquin
County they got the nmitigation and they are off the hook
now. People |ike us were standing here spending our tine
for the justice, right. So the whole point of this -- I'm
just telling you the mtigation should never be done
before any final hearing happens, you know. It should be
done after that. Once the people get mitigated, it
doesn't conme into the hearing or they don't want to
basically put their points there.

So anyway, so | just want to say sonething.

HEARI NG OFFI CER CELLI: Al right. And | want to
nove on the briefing schedule. Go ahead.

MR DIGHE: |Is there any way | can ask for a
notion for San Joaquin County and Al ameda County be here a
representative to be here during the hearing?

HEARI NG OFFI CER CELLI: You can bring that
noti on.

MR DIGHE: Can | nmake it right now?

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

214

HEARI NG OFFI CER CELLI: No. You're going to give
us a witten notion and you're going to have to show proof
of cause. |I'mnot going to rule on that today.

MR DIGHE: Can | put nmy comments right now about
t he good cause of |and uses --

HEARI NG OFFI CER CELLI: | don't want to because
everybody here wants to go hone.

MR. DIGHE: Sure. Let ne put it in the notion
then. Thank you.

HEARI NG OFFI CER CELLI: Thank you.

STAFF COUNSEL WLLIS: M. Celli, before you go
on to the briefing schedule, is it possible or could you
take into consideration noving the air quality and the an
mal | first, that way we can get the Bay Area Air District,
because that's the only one that we're sponsoring that's
fromout of staff.

HEARI NG OFFI CER CELLI: Here's what | need to
ask.

STAFF COUNSEL W LLIS: That way she's not running

into her overtime.

HEARI NG OFFI CER CELLI: 1'mgoing to put the onus
back on you all as parties. Because frankly you'll get
really tired of doing scheduling. It's very hard for ne

to manage this nmany people and get everybody in the sane

pl ace, same time and on the same page. So when you have
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your workshop, I'mgoing to ask that staff, applicant, and
parties, intervenors, put your heads together. If you
want, | can send a copy of this percentage chart to you if

you were interested in that. And figure out on your own
how you want to spend the time. And work it out anongst
yourselves. And then when we go in on the 24th, staff or
whoever could present to us this is our collective
thinking. This is the way we'd like to spend our tinme and
this is how we want to proceed.

STAFF COUNSEL WLLIS: M. Celli, I'mgoing to
object to that proposal, because between the staff and
applicant, we could be done in 20 mnutes. So to go on
for two hours on soci oecononmics, to me, we're not going to
wor k out any --

HEARI NG OFFI CER CELLI: Welcone to my world.

STAFF COUNSEL WLLIS: W're a party. W're not
going to be able to work out an agreenent. | don't agree
there is an EJ issue or it takes any nore time than 20
m nute cross, not hours and hours. So it's not -- | don't
believe it's for us to try to figure out a schedule at a
wor kshop. It's not an option.

HEARI NG OFFI CER CELLI: Well, the options are
that | let the parties work it out anongst thensel ves or
you accept whatever we tell you.

MR, VWHEATLAND: The applicant would be willing to
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accept whatever you tell us. But as an alternative, if
there are ten hours of time for cross-exam nation, | nean,
another alternative would be to allocate the staff and the
appl i cant each an hour for cross. | previously offered to
wai ve all of it, but to give us each an hour of cross and
et the intervenors divide that tine anong thensel ves on
t hese subject natters as they deem appropriate and ask
themto advise us given the issues you've got in effect
for the first day if there are any additional issues
they'd like to be heard that day.

HEARI NG OFFI CER CELLI: 1'd like to be clear

nobody is getting an hour for cross.

MR, VWHEATLAND: |'m saying cunul ative for out of
the ten. That was just as a suggestion. It could be
30 minutes. It could be an hour. Curul ative time.

HEARI NG OFFI CER CELLI: Okay. So you're
suggesting that since you're backing out of the --
MR. VWHEATLAND: |'m not backing out. W' ve nade

the offer and it was rejected.

HEARI NG OFFI CER CELLI: It was rejected.
MR, VHEATLAND: |'m not backi ng out by any neans.
"Il still willing to have that on the table. But if they

are insisting on having their witness testify,
notwi t hstanding the offer that | made, then sone

allocation of time will need to be nmade to the staff and
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the applicant. | was suggesting a very nobdest share of
that entire time on a cumul ative basis. And then allow
the intervenors to divide the remaining hours anong
t hensel ves, however they see fit.

HEARI NG OFFI CER CELLI: Well, initially what |
had in mnd was | and use for first two hours, air quality
and public health for the second hours, second half of the
nmorni ng. The norning was nostly defined from10: 00 to
4:00 in the afternoon on day one. Land use, public
health, and air quality.

That evening we woul d tackle aviation and
soci oecononmics. The follow ng day we would be left with
alternatives --

MR. WLSON: Excuse me. CalPilots. So 10:00 to
4:00? And then you threw in the evening. Wat's evening?

HEARI NG OFFI CER CELLI: Aviation would be from
7:00 p.m until approximately -- let's just say for the
sake of 8:30. And then soci oeconom cs would be from 8: 30
to 10: 00.

MR, WLSON: In the evening?

HEARI NG OFFI CER CELLI: Right.

MR DIGHE: | have a coment. There is going to
be public coment between five --

HEARI NG OFFI CER CELLI: At 5:00. At 5:00 p.m

MR DIGHE: At 5 o'clock?
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HEARI NG OFFI CER CELLI: It depends. How nany
peopl e are here that want to nmake a public comment? Show
of hands. | have zero

MR. DIGHE: But there are going to be many nore
on February the 24th.

HEARI NG OFFI CER CELLI: Right. So what 1'll do
is | wll gauge how many people show up. If there is ten
people, 1'll give themas nuch time -- not as much tinme
but within reason I'll try to get all of their coments in
let's say an hour. | have actually booked nyself two
hours here, because |I'mthinking what we'll do is take
public coment and have the dinner break at the sanme tine
so the Conmittee can be up here eating and listening to
the public coment at the sane tine.

But if you' ve got 100 people in here, then we're
going to go nore than two hours, | would have to contro
it basically and say okay, folks, you get a mnute and a
hal f to speak your mind. | don't like to do that.

MR DIGHE: | think there are going to be a
signi ficant amount of people because of the inmpact on
Mount ai n House and the residents are concerned. So | just
wanted to bring it up so you can plan accordingly.

HEARI NG OFFI CER CELLI: | do appreciate that.

I have fromb5 o'clock to 7:00 for public conment

on both days. And hopefully | can get everybody in at
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that time. That's what we're going to try to do.

MR SIMPSON: |'mafraid it mght be culturally
insensitive to be eating while people are giving their
public coments.

HEARI NG OFFI CER CELLI: We're going to have to
suffer sone indignities I'm afraid.

Briefing schedule. It takes three days to get a
transcript of the proceeding. So if the hearings go
through 2/25 -- they start on 2/25 and the transcript is
ready, let's say, on 3/1 which is three days later. The
opening briefs will be filed on 3/10/11. So |I'm giving
you ten days to file your opening brief. Rebuttals are
going to be due on 3/17, which is seven days after the
opening briefs are filed. Any briefs for any subsequent
hearing which |I'm hoping we don't have to do will be due
ten days after the transcript is published and rebuttals
will always be due seven days after the brief. So that's
kind of the fornmula that we're using.

At this time, I'mgoing to ask staff if there's
anyt hi ng further.

STAFF COUNSEL WLLIS: Yes, | didn't quite get
t he second day schedul e of what topics.

HEARI NG OFFI CER CELLI: Opening briefs.

STAFF COUNSEL W LLIS: No, on the 25th. | need

to make sure | have the right staff here on the
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evidentiary hearing. W got to alternatives on the 25th.
| didn't hear anything after that.

HEARI NG OFFI CER CELLI: Sorry. Alternatives in
the norning of day two, followed by biology, soil and
wat er, worker safety and if need be, visual

Now, of course, what |I'mdescribing is a highly
i deal i zed very efficient there's no uns and ers and you
knows in that calculation. Basically people are speed
rappi ng.

This is kind of -- | understand there is a
certain pie-in-the-sky el ement about ny estimate of tine.
But I'mgoing to try to stick to this as closely as | can.
So | want you all to understand that |'mgoing to truly be
limting people on their cross and directs and we're going
to be -- we have to be efficient. So that's why |'m
encouragi ng you to please use your workshop. Get together
and coordinate to operate and find ways to get the nost
out of this. Because it's not about you show ng how great
a cross-examner you are. |'msure you're all fabul ous.
VWhat it's about is making sure that the Conmittee knows
what the facts are that support your position. That's
what it's about. And so |I'm asking that you el evate the
bi gger purpose over other possible cross purposes you
m ght have and be efficient and econoni cal

So with that, that's the plan.
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M. Hof fman, you were say --

MR HOFFMAN: |'d like to talk a little bit nore
about this workshop.

Previously, we were |ooking at doing a workshop
on worker safety and fire protection. And it's somewhat
nor phed into the other el even sections. And all show
staff does appreciate the confidence that the Commttee
has in us based upon the discussion today, the majority of
the topics are not going -- we're not going to reach any
type of resolution on. | think realistically we could
have a very neani ngful discussion on worker safety and
fire protection. |'mvery confident that that's a topic
that we can make sone headway on. | think we can have a
di scussion on environnental justice and be able to inform
how we got there and have that type of discussion. |
thi nk we coul d have a di scussion on visual and nmaybe we
could talk a little nmore about schedul e.

Realistically, the mgjority of the items that we
heard today | think we are where we are. | think we've

realistically hit a point where there is disagreenment and

that's fine. | don't want to waste the intervenors' tinmne.
I think we'll try to schedul e a workshop somewhat on the
15th or 16th. | don't knowif that's going to be down

here or at the CEC building. We'Ill definitely be getting

a call-in nunber to nake it convenient for everyone. But
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I just want to make sure that everyone is aware. There is
a lot of disagreenent. | don't know that any one or two
i ntervenors necessarily agree to try to get to a point
where we all agree, that's doubtful.

HEARI NG OFFI CER CELLI: You can only do your
best. I'mgoing to say this: If | think that the parties
will be rewarded if they can econom ze. Because if you
really want to spend your tinme doing things like air
quality, land, alternatives, then you m ght want to think
about what you can do to get the nobst out of that.

So anything further, M. WIson?

MR WLSON. Yes. Andy WIlson, CalPilots.

I'"d just like to renmi nd everybody it was
Conmi ssi oner Byron's record saying there has been a del ay
in this project and that's partially due to the enphasis
that the Conmission had to switch and accommodate the
sol ar projects and that kind of put this project behind.

The other is the furl ough days that | believe are
still in effect with the Commission or have been. And
what we're hearing today is a sunmary of what's been going
on. And the applicant being put off, he certainly wants
to rush this through. But on the other hand, there were a
nunber of intervenors that had requested workshops to try
to resolve these issues. And we had -- so what turned out

is no workshop. W' re going to move ahead. Now we have
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anot her workshop. So | appreciate -- CalPilots
appreci ates the opportunity for another workshop, but |
think in summary, we're at where we're at today because of
what | just said.

HEARI NG OFFI CER CELLI: Thank you, M. WI son.
Thanks for being here today.

M. Sinpson.

MR SIMPSON: |If | could propose a stipulation to
the applicant that they withdraw their objection to the
testinmony, that would save everyone a lot of tinme. |
think they've already nooted it by saying if it's not
rejected they'll just accept it. | think you could save
the Conmission tine to review all these briefs that are
due on the 14th and everyone who has to fight to keep
their testinony inin time. So what do you say?

HEARI NG OFFI CER CELLI: That we're w ndi ng down.
So that's sonething again that | applaud you for bringing
up, M. Sinpson. Please see what you can do at the
wor kshop to get stipulations.

MR, SIMPSON: | believe the workshop will be
after the briefing on this motion, isn't it?

HEARI NG OFFI CER CELLI: It probably is. But it
woul d be before the evidentiary hearing so that --

MR, SI MPSON:  Maybe he's going to say yes.

(Laughter)
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MR, VWHEATLAND: Actually, | was going to say with
respect to the workshop what woul d really nake the
wor kshop productive is if the intervenors say what project
changes they wanted to see. | don't presune to know where
they're coming from |If they're intending by this
proceeding to nmake this project better or to have specific
mtigation of inpacts they've identified, and they would
like to identify those to us, we would be happy to discuss
those with you.

On the other hand, if the intervenors are sinply
opposed to this project and do not want it |icensed under
any conditions if you'd informus as well that would al so
help to know. We really need to know at this point where
you're coming from |If you have concerns and you want to
work with us, let us know what those are. And it would be
a nmuch nore productive workshop if you identified those to
us before the workshop so we can discuss those.

MR, SIMPSON: | thought you were going to respond
to ny stipulation.

MR. VWHEATLAND: As you rem nded me, your
testinmony is in. That is not a matter that concerns you.

HEARI NG OFFI CER CELLI: All right.

M. Dighe. Any further? 1'mjust going around
the table. Any parting shots?

MR DIGHE: | look forward for the public
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wor kshop.

HEARI NG OFFI CER CELLI: Thank you. Thank you for
bei ng here.

M. Singh?

MR. SINGH Yes, definitely a workshop is
encouragi ng to have a discussion. But at the sane tineg,
you know, |'mhearing fromstaff that there is a lot of --
goi ng on between the intervenor and the staff. Staff is
i ndependent party here they should be nore biased towards
us and it doesn't cone from any expert background or |aw
background and all that. W all have taken a day off from
our work and we are trying to see what woul d be hel pful to
the Conmittee.

And | think, at the same tine, CECis also
i ndependent party, which is run by the taxpayer people,
like us, to do the things in favor of and we do not see
that we are basically fighting against staff. W are here
to bring our points. That's what nmy point of viewis.

HEARI NG OFFI CER CELLI: Thank you. And your
point will be heard. | appreciate your being here.

M. Sarvey.

MR. SARVEY: Yeah, staff in their prehearing
conference statenment asked for the opening brief to be two
weeks fromthe day of the transcript. And | support that.

It's a hardship for me to get that thing out in ten days.

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

226

Three nore days woul d be appreciated. | asked for three
weeks, but | understand we're under a time frame. So
woul d appreciate if you woul d change the opening brief to
two weeks after the transcript is received. Thank you.

HEARI NG OFFI CER CELLI: Thank you for your
comment s.

And |'mjust going to respond to that briefly.
Those briefs are really for the benefit of ne and the
Commi ttee, because that's how we know what the issues are,
what the evidence is that supports the issues. W really
rely on those briefs. So I'msort of in a holding pattern
waiting for briefs, and especially rebuttal briefs as I'm
waiting for the briefs to come before | can actually start
witing the PMPD. So that's why | chose the ten days.
I'"mnot etched in stone. |'mnot -- I'lIl walk around with
t hat one and maybe we can change our mind at the tine of
the evidentiary hearing. But | think ten days was fair

MR, SIMPSON: At least when it falls on a Friday,
can you extend it to Monday norning?

HEARI NG OFFI CER CELLI: Possibly. W'IlIl see how
t he cal endar shakes out.

M. Mainl and

MR. MAINLAND: M. Celli, for clarity purposes
before we break up, could you restate where you cane out

on the gas pipeline discussion and there was talk of a
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wor kshop? Is this the workshop where that will be taken
up or is the gas pipeline workshop a separate? darity,
pl ease.

HEARI NG OFFI CER CELLI: There's only one workshop
and staff is going to tackle as many of these issues and
notice it for all of the issues we've tal ked about that
are in dispute. And you're all going to work together to
reduce as nany issues as you possibly can. But the
hazardous materials pipeline issue is a brief to be filed.

The brief is going to be due on the 14th. That's
the brief on the rel evance of the pipeline issues to the
California Energy Conmi ssion jurisdiction.

MR. SIMPSON: That's before the workshop?

HEARI NG OFFI CER CELLI: Yes. |I'mafraid it is.
But that was the date we made.

Now, let me just go off record for a second.

(OFf record.)

HEARI NG OFFI CER CELLI: The Committee has
determ ned that the brief on the pipeline inpacts, the
hazardous materials as raised by M. Sarvey and | guess
M. Miinland as well | don't remenber who else raised it,
but we would give you until the 18th in order to enable
the parties to use some workshop tine on that as well.

MR, SI MPSON:  Sounds |ike a nmonent of |ogic.

HEARI NG OFFI CER CELLI: Pardon me?
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MR, SI MPSON:  Sounds |ike a nmonent of |ogic.

HEARI NG OFFI CER CELLI: It coul d happen

Anyt hi ng el se, M. Minl and?

MR MAI NLAND: Just to be clear, so after the
18th, but before the 24th, there would be a workshop?

HEARI NG OFFI CER CELLI: No. The reason we're
extending the brief is so that you can hash it out on the
16th, which is when the brief -- the workshop woul d be.

So your brief would foll ow the workshop.

MR HOFFMAN:  What |'Il do tomorrow i s send out
an e-mail to everyone on the POS |ist, try to figure out
what the best day and tine is realistically, | know how
busy everyone is. W'Ill have a call in nunber. W'l
probably be doing the workshop fromthe CEC building. But
we'll |ook at either the 15th or the 16th. And that wll
give a couple days to do the brief afterwards.

HEARI NG OFFI CER CELLI: And pl ease renenber to
stay focused on the question, which is jurisdictional

Gkay. Thank you. M. Miinland. Thank you for being

here.

Sierra Cub. M. Lanb.

MR, LAMB: |'m good.

HEARI NG OFFI CER CELLI: Thank you for being here,
all of you. | want to thank you for being here.

M. Wheat!l and, any closing statement you'd like
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to nake?

MR, WHEATLAND: 1'd like to thank the Hearing
Oficer and the Committee for your patience today.

HEARI NG OFFI CER CELLI: Thank you. And thank you
all for participating.

Are there any menbers of the public who woul d
like to make a comment who are here today? |'m seeing
none.

I"mgoing to go to the Wb Ex. 1Is there anyone
who's on the phone who would |ike to nake a public conment
to the Committee?

Hearing none, | will hand the | ead back over to
Conmi ssi oner Dougl as for adjournment.

COW TTEE MEMBER DOUGLAS: Thank you, Hearing
Oficer. Thank you to all of the parties for being here
and your good work today. And we are adjourned.

(Thereupon the hearing adjourned at 5:05 p.m)
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I, TIFFANY C. KRAFT, a Certified Shorthand
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