HEARI NG
BEFORE THE
CALI FORNI A ENERGY RESOURCES CONSERVATI ON

AND DEVELOPMENT COMMI SSI ON

In the Matter of:

Docket No.

Application for Certification
99- AFC-3

for the Metcalf Energy Center
(Cal pi ne Corporation and
Becht el Enterprises, Inc.)

N N N

GENERAL SERVI CES ADM NI STRATI ON
BUILDI NG 11
1555 BERGER DRI VE

SAN JOSE, CALI FORN A

THURSDAY, FEBRUARY 15, 2001

2:05 p.m

Report ed by:
Janes Ramos
Contract No. 170-99-001

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



COMMI TTEE MEMBERS PRESENT
Robert A. Laurie, Commi ssioner, Presiding Mnber
Wl iam Keese, Chairman, Associ ate Member

Gary Fay, Hearing Officer

STAFF PRESENT

Kerry WIllis

Paul C. Richins, Jr.
Li nda Spi egel

Gary Wal ker

APPL| CANT

Jeffery D. Harris, Attorney,

Chris Ellison, Attorney

Ellison, Schnei der and Harris

for Cal pi ne Corporation/ Bechtel Enterprises

Kennet h E. Abreu, Development Manager
Cal pi ne Cor poration

Met cal f Energy Center

John L. Carrier, Senior Project Manager
Debra J. Crowe

CH2VHI LL

St eve DeYoung
Cal pi ne Corporation/ Bechtel Enterprises

Gregory S. Darvin
RTP Environmental Associ ates, |nc.

Stuart B. Weiss
Mark R. Jennings

Thomas Pri estley
Har za Engi neeri ng Company, | ncorpor ated

Janmes M. Dunst an

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



APPL| CANT

Gary Rubenstein

Sierra Research, Cal pi ne Corporation

Paul St ocks
Hillier Architectural Group
| NTERVENORS

Scott Schol z
Sout h San Jose. com

M chael E. Boyd, Conmi ssioner
City of Sunnyval e

Californi ans for Renewable Energy, CARE

WilliamJ. Garbett
| ssa Ajl ouny
Jeffrey Wade
Agents, Public

ALSO PRESENT

Ceci li a Brown

United States Fish and Wl dlife Service

W lliam Wal ters
Aspen Environment al

Joe Donal dson
Jones and St okes

Mol lie Dent

Ri chard Bui kema
City of San Jose

PETERS SHORTHAND REPORTI NG CORPORATI ON

(916) 362-2345



I ND E X

Pr oceedi ngs
Opening Remarks

Presi ding Menber Laurie
Hearing Of fi cer Fay

I ntroductions
Exhi bits
Evidentiary Topics

Bi ol ogi cal Resources

Page

20

20

Appli cant wi tnesses D. Crowe, G. Darvin,

S. Weiss, M Jennings

Direct Exam nation by M. Harris
Exhibits

Cross- Exam nati on by M. Dent
Cross- Exam nati on by M. Ajl ouny
Cross- Exam nati on by M. Boyd
Cross- Exami nati on by M. Schol z
Redirect Examination by Mr. Harris
Recross- Exam nation by M. Dent
Recross- Exam nation by M. Ajlouny

20
20
20/ 172
62
112
144
156
162
166
169

CEC Staff wi tnesses L. Spiegel, C. Brown 173

Direct Exam nation by Ms. Wllis
Exhibits

Cross- Exam nati on by M. Dent
Cross- Exam nati on by M. Ajl ouny
Cross- Exam nati on by M. Boyd
Cross- Exam nati on by M. Schol z

Vi sual Resources

Appli cant witnesses T. Priestley, J.
K. Abreu, G. Rubenstein, P. Stocks

173
174/ 183
184
212
226
240

Dunst an,
253

Direct Exam nation by M. Harris 253,287, 340

Exhibits 253/ 353
Exam nation by Comm ttee 281, 338, 348
Cross- Exami nati on by Ms. WIllis 363
Cross- Exam nati on by Ms. Dent 389
Cross- Exam nati on by M. Ajl ouny 419

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



Evidentiary Topics

Vi sual Resources -

NDEX

conti nued

Applicant witnesses T. Priestley,
K. Abreu, G. Rubenstein, P. Stocks

Cross- Exam nati
Cross- Exam nati
Cross- Exam nati
Exam nation by

on by M. Garbett
on by M. Wade
on by M. Schol z
Committee

CEC Staff w tnesses J. Donal dson,
W Walters, G. Wal ker
Direct Exam nation by Ms. WIllis

Exhibits

Exam nation by
Cross- Exam nati
Cross- Exam nati
Cross- Exam nati
Cross- Exam nati
Cross- Exam nati
Exhibits

Adj our nnent

Comm ttee

on by M. Harris
on by M. Ajlouny
on by M. Garbett
on by M. Wade

on by M. Schol z

Reporter’s Certificate

PETERS SHORTHAND REPORTI NG CORPORATI ON (916)

Page

J. Dunst an,
- continued

442
451
463
470

473
474
475/ 493
493, 524
506
526
544
552
556
569/ 570

574

575

362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDI NGS
2:05 p.m

PRESI DI NG MEMBER LAURI E: Ladi es and
gent l emen, good afternoon. My name i s Robert
Laurie, Commi ssioner at the California Energy
Conmmi ssion, Presiding Menber of the Metcalf Siting
Conmittee case.

To my far right is Chairman Bill Keese,
my coll eague on the Commttee. And to ny
i medi ate right is M. Gary Fay. M . Val kosky is
tenporarily out of duty and will be rejoining us
but not for the day.

M. Fay.

HEARI NG OFFI CER FAY: Thank you,

Commi ssioner Laurie. W will use the same process
that we’ve used previously in this case. And |I’'ve
di scussed that with M. Val kosky.

Just a few housekeepi ng matters. | want
to call your attention to handouts on t he back
table by the coffee. There are copies of the
draft exhibit list that has been updated. And
copies of the notice, as well, and the topic and
wi tness schedule for today.

Even though this was noticed for today

and tomorrow, it is the Commttee s fervent w sh
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that we complete all business today. And so we
ask the parties to keep that in mnd, and we’'l|l
try to be as efficient as possi ble as we go

t hrough ever yt hi ng.

| would Iike to, before we get into any
ot her housekeeping matters, 1'd like to take
i ntroductions at this time, if we could just
proceed.

PRESI DI NG MEMBER LAURI E: And let’'s go a
little slow for M. Fay's benefit, so he can
actually listen. Thank you

(Laughter.)

MR. ABREU: I’ m Ken Abreu; |I'mthe
Devel opnent Manager for Cal pi ne/ Bechtel. To ny
| eft is Jeff Harris, our Attorney. And Steve
DeYoung, our Environmental Project Manager. And
John Carrier, our Project Manager from CH2WMHILL.

The other folks are witnesses that we’l]l
i ntroduce at that time.

HEARI NG OFFI CER FAY: Thank you. And,
staff.

MS. WLLI S I'm Kerry Wllis, Staff
Counsel , representing the staff in these
proceedings. And to nmy right is Linda Spi egel who

wi Il be our witness in biology. Cecilia Brown,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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who is with the U.S. Fish and W ldlife Service.
And Paul Richins, Project Manager.

HEARI NG OFFI CER FAY: Thank you. And
i ntervenors who are present.

MR. AJLQOUNY: | ssa Ajl ouny, | ocal
resi dent, intervenor.

MR. SCHOLZ: Scott Schol z, local
resi dent, intervenor.

MS. DENT: Mol Ii e Dent, Attorney for the
City of San Jose.

HEARI NG OFFI CER FAY: Any others? Any
ot her intervenors present? Okay.

Before we get started 1'd Iike to cl ear
up a couple questions about exhibits. I
understand that the City wanted to verify the
authenticity on a couple of exhibits that had
previously been offered.

Have you verified that?

MS. DENT: Of the two nenos, no, |I'm
sorry, | have not. | wll do that by tomorrow s
hearing.

HEARI NG OFFI CER FAY: kay. W may not
be here tomorr ow.

MS. DENT: Oh, | thought bi ol ogy was

t oday and - -
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HEARI NG OFFI CER FAY: Bi ol ogy and vi sual
are noticed for today and tomorrow. And we wi ||

try to finish --

MS. DENT: Oh, |I’m sorry, --
HEARI NG OFFI CER FAY: -- both of them --
MS. DENT: -- | thought it was biology

today and vi sual tonorrow

HEARI NG OFFI CER FAY: No, that’'s what |
just -- are there any questions about that? We
intend to finish all our business for the two days
t oday. Does that cause a problem for anybody? |
know t he appli cant has gone for --

MS. DENT: | was not prepared to do
vi sual today, and | didn’'t read the notice t hat
way, but I'’mnot going to -- | don't want to delay
the proceedi ngs on that grounds. "1l try to -- |1
didn't even bring the visual information with me.
I m ght need a short break to get someone to bring
it over.

PRESI DI NG MEMBER LAURI E: Wel |, Ms.
Dent, what we' re going to do, before we start
visual, is we're going to have a discussion as to
the nature of what the controverted testi nony
m ght be.

And if it’s just a question, not is

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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there going to be a visual impact, because | don't
know what can be added besi des the written
testimony, but if it’'s a question of what the

buil ding is going to | ook Iike, the applicant has
a special witness here that the Comm ttee’s very

i nteresting in hearing about, what potential and
possibilities are.

Ot her than that, it’'s not the
Committee’s intent to ot herw se debate what the
buil ding is going to | ook Iike today, because we
want to consider alternatives that m ght exist to
finding that sol ution.

So, visual, there may not be a lot to
say about vi sual . But we' Il see what everybody’'s
greatest concerns are.

MS. DENT: | completely agree with you,
| just didn't bring any of the material with me on
vi sual today, because | didn't anticipate --

PRESI DI NG MEMBER LAURI E: You'll let us
know i f you feel that you' re irreparably harnmed --

MS. DENT: | certainly will. Thank you.

HEARI NG OFFI CER FAY: Thank you. And
Mr. Val kosky al so indicated there was -- is there
a question about exhibits 93 and 94 fromthe

applicant?

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. HARRI' S: Those are the sane
docunents.

HEARI NG OFFI CER FAY: Those are the two,
okay.

MR. HARRIS: The two fromthe City, yes.

HEARI NG OFFI CER FAY: So we still have
to hear fromthe Cty on that.

MR. HARRI S: Ri ght.

HEARI NG OFFI CER FAY: WIIl you be able
to get word on that, Ms. Dent, today?

MS. DENT: No, | will not. That |I'm
going to have to check with the clerk’s office.
" mgoing to call my office to bring over the
ot her material for visual, but | don’'t have that
in my office, those --

HEARI NG OFFI CER FAY: kay, so --

MS. DENT: But | do want to make it
clear that | believe that the exhibits that were
i ntroduced, even though they weren't signed, are
public documents in our council packet. | just
want ed to make sure that the ones that you are
using and have in the record are the official
versions.

HEARI NG OFFI CER FAY: kay. Can you |et

us know at the next hearing?

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MS. DENT: I will certainly | et you
know. I"msorry --

HEARI NG OFFI CER FAY: That will be two
weeks from today.

MS. DENT: | " msorry that that slipped
my mnd. | really am

HEARI NG OFFI CER FAY: Al right, I'm
sorry, two weeks from yesterday.

This is the fourth set of evidentiary
hearings for the proposed Metcal f Energy Center
and the Committee noticed this set of hearings in
a notice of hearing order issued on January 12th
of this year.

That docunent al so contained the filing
dates for testimony. And as | indicated earlier,
those filing dates and the order that we ||

receive testimony is on a schedul

e in the back.

In addition to the October 2000 staff

assessment, and t he AFC document,

and associ at ed

supplements, other filings pertinent to this set

of hearings include the applicant
testimony filed on January 24th;

95.

s group 3A

that is exhibit

Staff’'s group 2B FSA changes regardi ng

pl ume analysis dated February 2nd; that is exhibit

PETERS SHORTHAND REPORTI NG CORPORATI ON

(916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96. And applicant recently filed its spreadsheet
sunmmar i zi ng additional visible water plume

anal ysi s dated February 13, 2001; and we will mark
that as exhibit 97. And it is included in the
draft exhibit Iist and identified as exhibit 97.

The purposes and procedures we will
foll ow today are the same as the previous
evidentiary heari ngs. Basically a party
sponsoring a witness shall briefly establish the
wi tness’ qualifications and have the w tness
orally summari ze the prepared testimony before
requesting that the testimony be moved into
evidence. Rel evant exhi bits my be offered into
evidence at that time as well.

At the conclusion of the witness’ direct
testimony the Comnmittee will provide the other
parties an opportunity for cross-exam nati on,
foll owed by redirect and recross exam nation, as
appropriate.

At the conclusion of each topic area we
wi Il provide an opportunity for public comrent in
that topic area.

The parties are encouraged to
consol i date presentati ons by w tnesses and/or

cross-exam nation to the greatest extent possible

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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in order to minimze duplication and conserve
hearing time. And that translates into having
panels testify wherever possible, rather than
bringi ng witnesses up one at a time in a subject
ar ea.

Are there any questions before we get
started?

MR. AJLQUNY: Yes, this is Issa Ajl ouny
and | have a few questions and a few concerns.

The first one, exhibit 97, --

HEARI NG OFFI CER FAY: Yes.

MR. AJLOUNY: Is that going to be
presented today for the first tinme?

HEARI NG OFFI CER FAY: | believe so. M.
Harris, are you planning to introduce that today,
or at | east discuss it?

MR. HARRI' S: Yes, it was filed and
served on Tuesday because Monday was a state
holi day. And | have additional copies, | think,
as wel .

HEARI NG OFFI CER FAY: You do have
addi ti onal copies? Where are those avail abl e?

MR. HARRI S: We will by the time it’'s
relevant.

HEARI NG OFFI CER FAY: Ckay.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. AJLOQUNY: Well, my concern is that
didn't have a chance to look at that, and prepare
for it or anything.

MR. HARRI' S: Our intent, rather than
bringing it today so you'd see it the first ti me,
was to mail it on Tuesday and get it to you as
soon as possible.

So, that’s why we mailed it on Tuesday,
but again with the state holiday it kind of became
an issue. So, basically it’s one spreadsheet that
was devel oped by Gary Rubenstein, and he worked
t hrough the weekend to get it available. So
that’s why we did that.

And | actually weighed the balance of
whet her we ought to bring to the hearing or mail
it out, and | decided that we ought to send it out
as soon as possible.

PRESI DI NG MEMBER LAURI E: You don't have
any copies?

MR. HARRIS: We will by the time we get
to visual, yes. W'’'re going to have our
consul t ant bring over copies. And other copies
were filed and served. It should have arrived in
the mail by today.

PRESI DI NG MEMBER LAURI E:  Well, it --

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. AJLQOUNY: My mail doesn’'t cone till

PRESI DI NG MEMBER LAURI E: Yes, we'll
take a look, we'll see what it is. If it’'s
reasonable to indicate that you have a detri nent
because there' s been i nadequate opportunity to
review, we' Il take a | ook at it.

MR. AJLQUNY: That’'s fair, thank you
Second concern i s, because this is all newto me,
M. Fay, the issue with the biol ogical opinion
review, is that the -- no, biological review
opinion, whatever the words are --

HEARI NG OFFI CER FAY: Bi ol ogi cal
opinion, um hum

MR. AJLOUNY: Ckay. Fromthe U.S. Fish
and Wldlife, as | understand it, has still not
been delivered?

HEARI NG OFFI CER FAY: Yes, and |’'m sure

they'Il get into that today --
MR. AJLQOUNY: But -- okay, so just --
HEARI NG OFFI CER FAY: -- during the

testimony.
MR. AJLOQUNY: -- to confirmthat it
hasn’t. | have a hard time doing a good analysis

and getting ready for the cross-exam nati on when

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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that’s a significant part of this whole process.

I know, you know, |'m just going to
state it for the record, | really feel strongly
that this whole bio should be continued until we

do have a way to look at all testinony, all
evidence, and be able to do a thorough cross-
exam nati on.

HEARI NG OFFI CER FAY: | under stand your
frustration. In many of our power plant siting
cases the U.S. Fish and WIldlife Service has not
had the biol ogical opinion prepared within the
timeframe that we have for power plant siting.

If the staff conditions of certification
are supported by U S. Fish and Wldlife Service we
get that on the record, if they feel confortable
doing that. And that gives the record some sense
of how conpati bl e the biological opinionis |ikely
to be.

If, as it turns out, there is a
di fference and the biological opinion requires
addi tional things, it’'s a federal judgment, and it
wi Il preenpt.

So, the conditions can only get tougher
i f the biol ogical opinion requires that.

MR. AJLOUNY: | understand that it’'s

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13
been done before and it’s maybe normal procedure.
But | want to state for the record | don't feel
that that's correct. | nean it hasn’'t been the
way we'’ ve been doing business in these hearings.

I think it's highly irregular to sit there and
have a testimony and exhibits and so forth, and
not have it all before us so we can do a thorough
j ob.

So, with that, | didn’'t do nuch in the
bio because | thought this wouldn’'t happen. And
then I found out yesterday that it’'s normal that
you do a bio, even though U.S. Fish and Wldlife
isn t out.

Now, | renember in the prehearing we
talked about it, and we put the biological at the
third set hoping that it would be out, and t hat
was a concern in the prehearing. So, | thought I
wasn't of f base thinking that, you know.

PRESI DI NG MEMBER LAURI E: Why don’t
you -- you're free to ask staff a question or two
or three, whatever is necessary to get an
underst andi ng of their testimony in light of not
having a fi nal federal biological opinion.

And you're certainly free to nake a

continuing objection, but you can al so be educated

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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at that time.

MR. AJLQUNY: Ckay, and then ny |ast
concern i s somet hing we've talked about,

Commi ssioner Laurie, and | just want to emphasi ze
it, especially with more and nore pressure from
the state | egi sl ators and stuff.

| " mjust real concerned that that night
interfere with this i ndependent study that, you
know, that we re going through here in the
process. And if there’s anything, and | don’t
know what the legal words are, but if there's
anyt hi ng that you're receiving fromthe state
| egi sl ators, any pressures or docunents or phone
calls, 1'd like to know about them, and to
actually --

PRESI DI NG MEMBER LAURI E: Every
communi cati on, and |I’ve recei ved only one, and
that one is the letter sent to the Chai rman, and
that has been docketed, | have not received any
ot her. There have been no ot her communicati on.
Any ot her conmuni cati on would be docket ed.

MR. AJLQUNY: Ckay, and that’s the
point, being docketed and bei ng served, | found,
is tw different things. And | even went on the

website as recent as yesterday and it still isn't

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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anywhere where | can see it or anything.

So | guess what |'m asking, to further
on my concern, is if anything is, if you could
i nsure that those that are interested parties get
a copy of that. If it’s a phone conversation, if
it'’s like that letter --

PRESI DI NG MEMBER LAURI E: If I have any

ex parte communications | will not only docket,
will send a copy of what's docketed to the
parties.

MR. AJLQUNY: Ckay, so we'll get a

| etter from Senator John Burton that was sent to
Commi ssioner Keese?

PRESI DI NG MEMBER LAURI E: You have it.
You --

MR. AJLOQUNY: Wll, | don't have a --

PRESI DI NG MEMBER LAURI E: You had it
before | had it.

MR. AJLOUNY: | realize that, but
don’t have a good copy of it. M ne, | couldn't
read the whole thing --

PRESI DI NG MEMBER LAURI E: Well, | don’t
have a good copy, either, so whenever -- |’'m not
going to go back now and - -

MR. AJLOUNY: Wwell, --

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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PRESI DI NG MEMBER LAURI E: -- it out and
find it. You have it.

MR. AJLOUNY: kay, --

HEARI NG OFFI CER FAY: I think your best
pass on that is to contact the Public Adviser.
You' re correct, there is a gap, all documents are
not served, just documents that are introduced.
And if sonmething cones in, |ike correspondence,
like that | etter you re referring to, it is not
then served by the Energy Comni ssion to everybody
in the case. It sits in the public record.

And what parties do is go to the docket
of fice and search the public records. The master
docunent file that is duplicated on the webpage
lists all docunents that conme in. So if you check
that regularly you Il know if something came in
that you were not served a copy of.

But ny suggestion is keep in touch with
the Public Adviser and get that kind of help from
the Public Adviser’s Office.

PRESI DI NG MEMBER LAURI E: What | will
send you is ny response to M. Hertzberg s offi ce.
It was a witten response. It has been docket ed
I will send a copy to the parties.

| can tell you in summary fashi on ny

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17
response said | acknowl edge t he existence of your
| etter, thank you very much. That's pretty nuch
what my letter says.

But, again, and Mr. Fay, if you could
rem nd ne, or staff could remind me -- or staff
could remnd you, since they' re not all owed to
talk to me, we will serve a copy of my letter.

MR. AJLQUNY: Ckay, see, | wasn’'t aware
of that. And when | ook at the website it
doesn’'t even have anything from this year. I
think the last thing is |ike in December or
Novenber of 2000. So | can’'t even see the l|ine
itemto request it.

So, again, just getting a copy to all
interested parties, it’'s a very sensitive issue.
It’s been in the paper all the money’s being spent
for these | egislators, it's a real concern to us
as citizens.

PRESI DI NG MEMBER LAURI E: Okay.

MR. AJLQUNY: Thank you.

PRESI DI NG MEMBER LAURI E: Thank you.

MS. DENT: | " msorry to interrupt. I
was outside the room when you went through the
procedure, and | had a question procedurally about

the U S. Fish and WIldlife Service wi tness, and

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18
any documentary evi dence that m ght be introduced.

Just so that | understand, since there
was no prefiling on behalf of that w tness and no
service of any prefiled testimony, do | understand
that the U S. Fish and WIldlife Service will be
testifying as a comnent and not under oath as some
ot her witnesses have done, or do | understand t hat
the witness is not going to be testifying, but is
only here to assist staff?

" msorry, | was outside the room when
you --

HEARI NG OFFI CER FAY: Let's ask staff to
characterize the nature of the testi mony.

MS. WLLI S | spoke with M. Val kosky
earlier when we had schedul ed Ms. Brown to come,
and he said he woul d prefer that she be sworn and
under oat h.

The substance of her testi mony would
just be whether or not staff’s testi mony and
conditions of certification would be consi stent
wi th the biologi cal opinion

MS. DENT: And | w Il be objecting,
then, to the witness’ testinony. | hate to do
that to another governnental w tness, but | wll

have to state the objection on the record at that

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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prefiled, and there is, as a result, a surprise

and really an inability to cross-

wi tnhess.

exam ne t he
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But I'’m not going to hold the proceeding

sup on that basis.

HEARI NG OFFI CER FAY: Fi ne. Any other

prelim nary matters, then, before we start? All

right, M. Harris, are you prepared to introduce

your witnesses on biol ogical resources?

MR. HARR S: Yes, we are. I"d ask that

our w tnesses be sworn first.

HEARI NG OFFI CER FAY: Pl ease swear the

wi tnesses. And could you have t hem stand so we

know who your panel is.
Wher eupon,

DEBRA CROWME, STUART WEI SS,

GREG DARVI N

and MARK JENN NGS

were called as witnesses herein,

and after first

havi ng been duly sworn, were exam ned and

testified as foll ows:

MR. HARRI S: Thank you

We do have a

panel that will be presenting i nformati on today.

We have four witnesses, Debra Crowe, Dr. Stuart

Wei ss, Greg Darvin and Dr. Mark Jenni ngs.

PETERS SHORTHAND REPORTI NG CORPORATI ON

(916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

Ms. Crowe will be speaking for the panel
as | go through the litany of identifying the
documents and the information. |If any of the
ot her witnesses disagree, they will speak up at
that tine.

So, on behalf of the panel, let nme begin
wi th you, Ms. Crowe.

DI RECT EXAM NATI ON
BY MR, HARRI S:
Q Coul d you state your name and spell it,
pl ease.

MS. CROWE: Debra Crowe, D-e-b-r-a,
Crowe, C-r-o-we.

MR. HARRI S: And which subject matter
testimony are you sponsoring here today?

MS. CROWE: Bi ol ogi cal resources.

MR. HARRI' S: And were the documents t hat
you' re sponsoring part of your prior filings in
section 1D?

MS. CROWE: Yes.

MR. HARRI S: | "ve provided a list of
those biological resources exhibits. I can wal k
t hrough those very quickly now. The ones that
have already been identified as an exhibit number

I will just identify as exhibits.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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Section 8.2 of the AFC is exhibit 1.
Appendi x 8.2 of the AFC is also exhibit 1. Can |
just read the exhibit nunmbers fromthat point, is
that satisfactory?

HEARI NG OFFI CER FAY: I"msorry, can you
what ?

MR. HARRI'S: Just read the exhibit
nunbers for the ones that --

HEARI NG OFFI CER FAY: Yes, that's fine.

MR. HARRI S: Okay. Exhibit 3 is
i ncl uded; exhibit 5; exhibit 13; exhibit 46;
exhi bit 47.

We have a new itemwhich is responsive
to CEC data request nunber 26R 32R 238 and 3-214
set 1G, and that’'s a new exhibit, and |I’d ask t hat
it be assigned a nunber.

HEARI NG OFFI CER FAY: Al right, that is
exhi bit 98.

MR. HARRI S: Thank you. Continuing on,
we have exhibit 27, exhibit 14, exhibit 29. A new
docunent entitled responses to CEC i nformal data
request regarding cumulative nitrogen deposition
i mact anal ysis, and ask that that be assigned a
nunber .

HEARI NG OFFI CER FAY: Exhi bit 99.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. HARRI S: Continuing on, we have
exhi bit 16A, exhibit 16B, exhibit 23, exhibit 686,
exhi bit 30, exhibit 40, exhibit 12.

Two nmore new docunents, the biol ogica
assessment for the Metcalf Energy Center project
is a new exhibit. I"d ask that be assigned a
nunber .

HEARI NG OFFI CER FAY: And we’' Il assign
exhi bit 100 to that.

MR. HARRI S: And anot her new document,
prelim nary draft biological resources mtigation
i mpl ement ati on and nonitoring plan for the Metcal f
Energy Center is a new exhibit.

HEARI NG OFFI CER FAY: And that is
exhi bit 101.

MR. HARRI S: And, Ms. Crowe, |
underst and that there are some additions and
corrections, is that correct?

MS. CROVE: Yes.

MR. HARRI' S: Those additions and
corrections are as follows: responses to CEC
i nformal data request regarding nitrogen
deposition isopleths is a new exhibit, and |'d ask
that be assigned a number.

HEARI NG OFFI CER FAY: That is exhibit

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. HARRI S: Continui ng on,

exhi bit 52A, exhi bit 52B. A new item Metcalf

bi ol ogi cal assessment, supplement, is a new

exhibit. 1'd ask that be given a number.

HEARI NG OFFI CER FAY

108.

That is exhibit

MR. HARR S: Exhi bits 80 and exhibit

And, of course, as well the testimony here,

exhi bit 95 and exhi bit 97.

W th those changes and corrections,

Crowe, are there any other changes or

to your testimony?

MS. CROWE: No.

MR. HARRI S: And were these docunents

prepared either by you or at your

MS. CROWE: Yes.

directi on?

MR. HARRI S: Are the facts stated

therein true to the best of your

MS. CROWE: Yes.

knowl edge?

Ms.

corrections

23

exhi bits 51,

18.

MR. HARRI'S: And are the opinions stated

therein your own?

MS. CROWE: Yes.

MR. HARRI S: And do you adopt this as

your testimony for this proceeding?

PETERS SHORTHAND REPORTI NG CORPORATI ON
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MS. CROWE: Yes.

MR. HARRI S: Could you briefly summarize
your qualifications for the panel, please?

MS. CROWE: I have a bachel ors of
science degree in environmental biology and
management from UC Davis. I did my undergraduate
work at American Ri ver Coll ege. I have 15 years
as a licensed veterinary technician.

And the | ast eight years as a bi ol ogi cal
consul t ant conducti ng threatened and endangered
species surveys, impact analyses, formal and
i nformal consultations, biological assessments,

m ti gation plans and permtting with the U. S. Fish
and WIldlife Service, California Departnent of

Fi sh and Game, Nati onal Marine Fishery Servi ce,
the U S. Army Corps of Engineers, and the
California Water Quality Control Board.

I|"’mvery famliar with the California
Energy Conm ssion regulations for certification of
power plants. And | prepared the biological
resource impact analysis for the Sutter Power
Pl ant and the Delta Energy Center project. Went
through the certification and permtting processes
for those.

|"malso the desi gnat ed bi ol ogi st for

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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the Sutter Power Plant, the Delta Energy Center
and the Los Medanos Energy Center that are
currently being constructed. And I'minvolved in
t wo ot her AFCs.

MR. HARRI S: Okay, thank you. Let’'s
turn now to your testinony. | want to start with
the project setting. Can you begin with an
outline of where your testinmony' s headed?

MS. CROWE: I"d like to go through the
i mpacts from construction and operati on by project
f eat ure.

MR. HARRI' S: And which features are you
going to be looking at?

MS. CROWE: The Metcalf site, which
i ncludes the detention pond and st orm wat er
outfall pipe; the electric transmssion line; the
natural gas pipeline; the domestic water pipeline;
and the recycl ed water pipeline.

MR. HARRI S: So you'll be going through
each of those features and di scussing i npacts and
mi ti gation?

MS. CROWE: Yes.

MR. HARRI' S: Let’s start with the first
one, of course, the Metcalf Energy site. Can you

begi n t here, please?

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MS. CROWE: Ckay, and | have a map t hat
is taken out of the biological resource mtigation
and implenmentati on plan that Steve is passing out
now. And this is an enl argement of that same
figure.

HEARI NG OFFI CER FAY: Does that plan
have an exhi bit number, M. Harris?

MR. HARRI' S: Yes, it does. |It’'s the
draft biological -- it's a new exhibit 101.

HEARI NG OFFI CER FAY: Thank you.

MR. HARRI'S: [It's fromexhibit 101.

MS. CROWE: And the aerial photograph
behind it, it’s just an enl argement of the area.

This is the site --

HEARI NG OFFI CER FAY: And, Ms. Crowe, as
you describe things, please keep in mnd not just
the audience here, but the transcript, which M.
Val kosky will be reading without the benefit of
seei ng what you' re doing.

MS. CROVE: kay.

HEARI NG OFFI CER FAY: So, if you could
say things like to the left, right, north, south
that type of thing. Or put a reference in terms
of the pictures.

MS. CROWE: kay.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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HEARI NG OFFI CER FAY: He needs a
reference.

MS. CROWE: The Metcalf site is pretty
much in the nmiddle of this photograph at this
point. The Mnterey Road and Union Pacific
Railroad is immediately north of the site and
east. And U.S. 101 is north of that. PG&E
switchyard is located right here north of the

site, or east of the site, and Metcal f Road.

The site, itself, will result in a loss

of seven acres of elderberry savanna and about
seven acres of agricultural |and.
MR. AJLOUNY: Excuse me, can we nove

that map over here, and that way we can foll ow

al ong.

HEARI NG OFFI CER FAY: You can’'t see the
map?

MR. AJLOQUNY: No. The witnesses are
just -- we can't see --

HEARI NG OFFI CER FAY: Okay, if the
wi tnesses coul d slide back so everybody can see.
Can everybody clearly see the map? And does
everybody have a copy of it? All right, thank
you.

MS. CROWE: Agai n, seven acres of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345

27



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

el derberry savanna on the site, highly disturbed;

sone cattle grazing; junkyard; roosters, et

cetera. And the seven acres of agricultural

in this area would be for the access road and

| andscape corridor.

HEARI NG OFFI CER FAY: And this area is

to the east of the site, is that

correct?

MS. CROVE: | mmediatel y south.

HEARI NG OFFI CER FAY: Sout h, all right.

MS. CROWE: Approximtely 80 trees on

the site wuld be removed, and 59 of

be County ordi nance size trees; and 53 of them

woul d be City ordinance.

These trees would be mtigated,
of the trees would be nmitigated at

trees greater than 18 inches in di ameter;

to-one for trees greater than 12

di ameter; two-to-one for anything small er

i nches.

M tigation would result

i nches in

in planting 320

trees for the loss of the 59 trees. And t hese

| and

those woul d

three-

than 12

28

the | oss

four-to-one for

trees -- seeds for these trees were collected from

the Santa Clara Val ley wat ershed,

are native to that area.

and the trees

I ncludi ng the landscape trees, there
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MR. HARRI S: Debra, can you tal k now

about the setback area in the riparian corridor?
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MS. CROVWE: Oiiginally in the AFC we had

a 65-foot setback fromthe riparian corridor. The

riparian corridor is identified as the top of bank

in areas where there’'s no riparian vegetation, and

the dripline, outer dripline of the riparian
trees. Now we have a 100-f oot setback fromthe
ripari an corridor.

MR. HARRI S: So those are two distinct

things then, the riparian setback and the riparian

corridor. Can you draw that distinction out for

us, please.

MS. CROWE: The riparian corridor is the

top of -- the boundary of the riparian corridor
woul d be the top of bank where there’'s no
vegetation or the outer dripline of riparian
trees.

MR. HARRI' S: And then the setback area
is taken of f of that outside edge?

MS. CROWE: And the setback is outside
that riparian corridor.

MR. HARRI S: Thank you

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MS. CROWE: There’s no construction
proposed for inside the riparian corridor, itself.
There will be temporary constructi on di sturbance
in the setback fromconstructing the footprint,
and then also fromplanting the riparian trees.

The enhancement of the riparian corridor
is expected to i ncrease the availabl e habitat for
travel between Coyote Creek and the Santa Teresa
hills for wildlife.

MR. HARRI S: In terms of riparian
habi tat, before and after the project, what wll
that ook Iike?

MS. CROWE: Before the project we have
about 4.3 acres of riparian habitat. After the
project is constructed and the riparian plantings
are finished, it will be about eight -- double it
to 8.6 acres.

MR. HARRI S: So essentially with the
i mprovenents doubling the anmount of riparian
habi tat ?

MS. CROWE: Yes.

MR. HARRI S: I want to go on to anot her
i ssue that’'s gotten a lot of attention, and that’s
been the noi se issue. Can you, from a bi ol ogi cal

perspecti ve, give us your view of the issue of
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noise in the riparian corridor.

MS. CROWE: Currently the background
noise on the site is 58 decibels. And with
frequent peaks of 70 decibels with the railroad.

The Metcal f project woul d have noi se
| evels of between 55 to 60 decibels in the
riparian corridor. Impacts to wildlife from
continuous noise really starts about 80 deci bel s
and above.

Construction, though, w Il have
tenporary construction noise of 75 to 90 decibels.
And this could tenporarily displace nesting birds
in that area.

MR. HARRI S: Okay, you went through a
| ot of nunbers and dba's, so | want to make sure
that we’'ve got themall correct. Wat will be the
steady state noise fromthe Metcal f Energy Center,
in db' s?

MS. CROWE: Between 55 and 60, the
ripari an corridor.

MR. HARRI' S: And biologically the area
of concern is about 80 db, is that right?

MS. CROWE: That's right, when it get to
be about 80 --

MR. HARRI S: So we're about 20 bel ow
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t hat ?

MS. CROWVE: For conti nuous noise, right.

MR. HARRI' S: For continuous noi se. Are
sharp noi ses someti mes more i njuring or more,
guess, disturbing for biological resources?

MS. CROWE: Yes. Sudden |oud noises
associ ated with movement, also, is very --

MR. HARRI S: So both noi se spike and
movenent are of concern from a biologica
perspecti ve?

MS. CROWE: Yes.

MR. HARRI'S: So things like the train
has both noi se and mbvement associated with that.

MS. CROWE: (Affirmative head nod.)

MR. HARRI S: Okay, thank you.

HEARI NG OFFI CER FAY: Is that --

MS. CROWE: Yes.

MR. HARRI S: I want to go nowto the
i ssue of the County ordi nance and the setback.
Can you provide us a summary of your testinony on
that issue?

MS. CROWE: The County ordi nance for
setbacks riparian corridors is 100 feet for
manmade or highly modi fied streans, and 150 feet

for natural streans.
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Fi sher Creek in the area of the project
site is highly modified with a mannade levee, so
the 100-f oot setback would apply in this case.

MR. HARRI S: So the 150-foot setback for
the County applies only to natural streams, is
that correct?

MS. CROWE: Natural state, yeah.

MR. HARRI S: Okay, and Fisher Creek is
actually a drainage, is that correct?

MS. CROVE: Yes.

MR. HARRI' S: Okay. In terms of
m tigation, what are you |l ooking at for the site,
itself?

MS. CROVE: For the site we are going to
be replacing the trees.

MR. HARRI S: \What other ki nd of
m tigation are you proposi ng?

MS. CROWE: For potential sal amander
aestivation habitat within the riparian corridor
we're going to be providing burrow probes in that
area before any ground disturbance, to determ ne
whet her there are sal amanders or even frogs in the
burrows along the riparian corridor. And then
relocate those.

MR. HARRI S: It would be using fencing,
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as wel | ?

MS. CROWE: And we'll be fencing off the
riparian corridor fromcattle for water quality
purposes.

MR. HARRI S: Okay, thank you. In terns
of your agency permits for the site, which permts
are at issue here?

MS. CROWE: For the storm water outfall
we will be required to get a 404 permt fromthe
Arny Corps of Engineers; a streambed alteration
agreement fromthe California Fish and Game; a 401
water quality certification fromthe Water Quality
Control Board; and an encroachment permit from the
Santa Clara Valley Water District for constructing
and al so planting trees within 50 feet of the
Fi sher Creek.

MR. HARRI S: Thank you. Let’s move now
to the next project feature and the inpacts and
the mtigation. Can we talk about the
transm ssion |line?

MS. CROWE: The transmission line wl]l
come off the site and go north directly to a PG&E
tower that is already there; it’'s 240 feet | ong.

MR. HARRI'S: You're indicating the base

of Tulare Hill, right across Fisher Creek, is that
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

correct?

MS. CROWVE: Exactly, yes.

MR. HARRI'S: And how long is that line?

MS. CROWE: 240 feet, and that’s one of
the reasons the site was chosen, was for the short
transmi ssion |line and short gas |i ne.

MR. HARRI S So there are no new towers
associ ated with that?

MS. CROVE: No.

MR. HARRI' S: Tal k about the construction
i mpacts for the transmission line, if you wll.

MS. CROWE: ON the part of Tulare Hill

the construction will occur at the base of that
one tower. No grading or ground disturbance will
occur at that point. It would just be vehicle
access.

Construction would be conducted during

the summerti me when the Bay Checkerspot butterfly

adults are not present. And erosion control and
compacti on neasures will be used there.
MR. HARRI'S: And you' Il also have a

desi gnated biologist on site, is that correct?
MS. CROWE: Yes, for construction in al
sensitive areas there will be a biologist on site.

MR. HARRI S: Let’s tal k now about
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operati onal issues associated with the
transm ssion |line.

MS. CROWE: Once the transmission line
is up there is potential for slight increase in
avian collisions with the transm ssion |ine going
over the riparian corridor. However, it’'s a very
short Iine so few, if any, impacts.

MR. HARRI S: In ternms of permts for the
transmi ssion |line, what are you dealing with
t her e?

MS. CROWE: For the transm ssion |line we
woul d need a biol ogical opinion fromthe U S. Fish
and Wldlife Service for any potential impacts on
the serpentine habitat.

MR. HARRI' S: Okay, thank you. I want to
move now to the next project feature which is the
natural gas pipeline. Can you take us through
where that line goes, and also discuss the inpacts
and the mtigation w’'re talking about for the
gasli ne.

MS. CROWE: (Ckay, the gasline would cone
of f of the southeast corner of the site through
agricul tural | and and be an open cut trench in
t hat area.

MR. HARRI S: Along the access road?
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MS. CROWE: Al ong the access road and
west of the railroad tracks, adjacent to them

A directional drill pad would be set up
at this location, and the horizontal directional
drill would go underneath the railroad tracks,
Mont er ey Road and Coyote Creek, and come up
approxi mately 500 feet, at least 500 feet away
fromthe riparian corridor of Coyote Creek.

It will then be open trench through the
Coyote Creek Road, and up to the Highway 101,
where again a horizontal directional drill will be
used to go underneath the highway and then connect
into P&G&E s Iine 300 east of Hi ghway 101.

There will be a gas metering station at
that point and I think that’'s .06 acres.

MR. HARRI S: Okay, so that’'s the basic
route and construction. You nentioned the HDD,
the horizontal directional drilling.

Can you talk briefly about the potential
i mpacts related to that and what you’ ve done for
mtigation for the HDD.

MS. CROWE: For horizontal directiona
drill there is the potential for drilling nud to
escape through cracks in the soil and enter the

waterway. The drills are normally very deep and
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hopefully that won't happen

But if what’'s called a frac-out occurs,
we have contingency plan developed to stop
drilling and contain it and clean it up. Al so --

MR. HARRI S: \What time of year would you
be doi ng this HDD?

MS. CROWE: The directional drill would
be done in the summertime when sal nron and
steel head are not expected to be in Coyote Creek.
And water flows would be really low at that ti me.

MR. HARRI' S: And the bentonite clay that
i s used, can you describe that. Is that a concern
bi ol ogi cally?

MS. CROVE: It is only a concern for
smot hering invertebrates, but is nontoxic.

MR. HARRI S: So basically it’'s a clay
substance and it is nontoxic?

MS. CROWE: Yes.

MR. HARRI S: Okay. |In terms of permts
that will be required for the natural gas
pi peline, what's the scope of that?

MS. CROWE: We will need to get a
streambed alteration agreenent from California
Fi sh and Game to go underneath Coyote Creek.

We'll also need a biol ogical opinion from Nati onal
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Mari ne Fi shery Service which we have al ready
received. And then a biol ogical opinion fromthe
U.S. Fish and WIldlife Service for red-1legged
frog.

MR. HARRI S: Okay, thank you. | want to
move now to the next project feature you gave in
your overview  You talked about the domestic
waterline. Can you walk us through that
particular feature of the project?

MS. CROWE: The domestic waterli ne woul d
start at the southern part of the site and foll ow
the west side of the Union Pacific Railroad tracks
wi thin agricultural land. And there are no
special status species along there that would have
i mpacts.

MR. HARRI S: So are you expecti ng any
construction i npacts associated with this?

MS. CROWE: No.

MR. HARRI S: And how about any
operational impacts?

MS. CROWE: No.

MR. HARRI S: Thank you. Let’s move to
the recycled waterline, can you describe that
feature for us, please.

MS. CROWE: In the AFC the recycled
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waterl i ne was proposed to go down Mynterey Road.
However, there were many Keesling walnut trees
there that could have been adversely affected. So
now the recycl ed waterline goes sout hwest from the
site through agricultural |and over to Santa
Teresa Boul evard, and then up through city streets
and ties into the South Bay Water Recycli ng.

MR. HARRI'S: In terms of construction
i mpacts, are you expecting any?

MS. CROVE: No.

MR. HARRI S: And how about operati onal
i mpact s?

MS. CROWE: No, the di scharge of water
back to the South Bay Recycle will be discharged
to the Bay through their NPDES pernit.

MR. HARRI S: I want to tal k about a
couple additional permts that are required for
the project.

You’ d menti oned t he bi ol ogi cal opi ni on.
Can you give us a brief overview of that?

MS. CROWE: The biological opinion will
be needed for all of the construction inmpacts on
special status species and especially for the Bay
Checkerspot butterfly from NOx i mpacts.

MR. HARRI S: And | under st and Dr Wei ss
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will be testifying to the NOx deposition issues,
so - -

MS. CROWE: Yes.

MR. HARRI'S: -- we'll save that for him,
how s that?

MS. CROWE: G eat.

MR. HARRI S: I want to move to the issue
of LORS compliance now. Did you do an assessment
of the project’s conpliance with what we call
LORS, of course, laws, ordinances, regulations and
st andar ds?

MS. CROWE: Yes.

MR. HARRI' S: And what determ nation did
you nake?

MS. CROWE: That all the LORS were in
conpli ance.

MR. HARRI'S: The project is in
conpliance with the applicabl e LORS?

MS. CROWE: Yes.

PRESI DI NG MEMBER LAURI E: Excuse me, M.
Harris, is your question relating to the subject
matter to which this witness is testifying?

MR. HARRI S: Yes.

PRESI DI NG MEMBER LAURI E: Can you re-ask

her the question, please.
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MR. HARRI S: Okay, --

PRESI DI NG MEMBER LAURI E: Because your
guestion was is the project in compliance wth
LORS.

MR. HARRI S: Right, applicabl e
bi ol ogi cal LORS, as identified in the final staff
assessment.

PRESI DI NG MEMBER LAURI E: Okay, thank
you.

MS. CROWE: And the project --

MR. HARRI S: Let’s put it that way.

MS. CROWE: ~-- is in compliance with
applicabl e LORS for biol ogy.

PRESI DI NG MEMBER LAURI E: Thank you.

MR. HARRI' S: Okay, thank you. And
want to turn now to conditions of certification.
You' ve had a chance to review the conditions of
certification?

MS. CROVE: Yes.

MR. HARRI' S: And do you find those to be
accept abl e?

MS. CROVE: Yes.

MR. HARRI S: Can you provide us with a
real brief summary of the bottomines of your

testimony, please.
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MS. CROWE: The project does not result
in inpacts that would jeopardize the conti nued
existence of any listed species. And there' s no
| oss of serpentine habitat or other special status
species habitat.

Second, the project sets precedents for
m ti gation and preserving proposed critical
habi tat for the Bay Checkerspot butterfly, and
ot her serpentine endem c species from NOx i mpacts.

Third, it establi shes a management
strategy that nmmi ntains and enhances serpentine
habi tat on portions of Tulare Hill and Coyote
Ri dge whi ch has proposed critical habitat that
woul d not ot herwi se be in place.

And, fourth, the project meets the City
and County riparian corridor policies and
i ncreases riparian habitat al ong Fisher Creek.

MR. HARRI' S: Thank you, Ms. Crowe. |I'd
like to move now to Dr. Weiss, who is the expert
for the group on the issue of the Bay Checkerspot
butterfly. But, we’'ll begin at the beginning.

Dr. Weiss, would you state your name and
spell it, please.

DR. WEISS: Stuart Weiss, S-t-u-a-r-t

We-i-s-s.
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MR. HARRI S: And could you summari ze for
the Comm ttee, please, your qualifications.

DR. VEISS: M education, | have a
doctorate in biological sciences from Stanford,
received in 1996. Prior to and after my doctora
work I was in the research staff of the Center for
Conservation Biol ogy.

" mthe aut hor or coauthor of more than
25 peer-revi ewed scientific papers, 15 of which
deal with the ecology and conservati on of the Bay
Checkerspot butterfly and the serpentine
ecosystem

Currently my professional status, |I'ma
freelance consulting ecologist, and |I work for
envi ronnment al groups, industry, academ cs and
government. And ny role is to provide the best
avai |l able scientific information for decision
maki ng.

And |’ ve authored or coaut hored dozens
of technical reports.

MR. HARRI S: Is it fair to say that
you' re the recognized expert on the Bay
Checkerspot butterfly?

DR. WE| SS: Yeah. I"ve been wor ki ng on

the butterfly since 1979, in the South Bay in
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particular since 1984. And | wrote the paper that
i dentified nitrogen deposition as a threat to the
butterfly. That's included in the technical
docunents.

MR. HARRI S: And you menti oned you had,
| think, 15 papers on this issue?

DR. WEI SS: Yeah, 15 papers.

MR. HARRI' S: And those are all peer-
revi ewed scientific docunents?

DR. WE| SS: Yes.

MR. HARRI S: Okay, thank you. | want
you to help us understand the relationship between
nitrogen deposition and plant fertilization and
the butterfly. So let’s walk through some of
t hat .

Can you descri be nitrogen deposition and
its relation to the plant fertilization, please.

DR. \WEI SS: Ni trogenous air poll utants,
nitrogen oxides, nitric acid vapor, particul ate
nitrite and ammonium and amoni a undergo a
process called dry deposition on all surfaces.

In the South Bay we estinmate that the
amount of dry deposition fromexisting smog levels
are about 7.5 pounds of nitrogen per acre per

year, which is the equival ent of dumping a couple
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of bags of standard fertilizer bags on every acre
of the habitat every year. So it’'s effectively
fertilizing the soils and the pl ants.

Now, under such fertilization the

nutrient-poor, very harsh conditions typical of
serpentine soils are aneliorated. Scientific
studies have shown that nitrogen is the limting
nutrient in these grassl ands.

So, under those conditions, introduced
grasses -- introduce annual grasses can rapidly
i nvade and crowd out the native larval host pl ants
and adult nectar sources of the Bay Checkerspot
butterfly.

So, when --

MR. HARRI S: Let me ask you a couple
guesti ons, because you went through a | ot of stuff
and I want to nmake sure we all make the |inkages
here.

So, nitrogen deposition, as you
described it, essentially is fertilization of the
l and, is that right?

DR. VEISS: R ght.

MR. HARRI'S: And we’'re concerned about
serpentine soils here, is that correct?

DR. WE| SS: Ri ght, very nutrient poor
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soils.

MR. HARRI S: So, very nutrient poor
meaning very few plants. Wen you add the
nitrogen, essentially the fertilizer, that all ows
nonnati ve grasses to grow?

DR. \WEI SS: Ri ght. Normally serpentine
soils are very resistant to i nvasion by nonnative
grasses. But when you dump fertilizer on them,
they can be rapi dly i nvaded.

MR. HARRI S: So in a sense what happens
is that the fertilization all ows those nonnative
pl ants to crowd out the native plants?

DR. WEI SS: Yeah, it’'s a very dramatic
effect in the South Bay.

MR. HARRI' S: And pl ease explain, again,
the linkage between the native plants, the ones
who get crowded out, and the butterfly.

DR. WE| SS: kay, right. The Bay
Checkerspot butterfly, as a caterpillar, only
feeds on two or three species of plants out there,
very | ow growi ng, and they get crowded out by the
gr asses.

They al so get nectar, as adults, froma
pretty broad variety of native wil dfl owers, but

those wil df | owers are al so very short growing and
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get crowded out by the grasses.

MR. HARRI S: So basically we have a
situation here were the fertilization crowds out
the plants that the butterflies depend upon?

DR. \EI SS: Ri ght, and we see a rapid
decline in habitat quality.

MR. HARRI S: How do you keep such a,
guess a nonnative grass invasion in check, so that
the native grasses are there for the butterflies?

DR. \WE| SS: Ri ght. Well, what we’ ve
seen in the South Bay is that moderate, well
managed cattle grazing works very well to keep the
i ntroduced grasses down

We’'ve seen on every site where cattle
have been fenced of f, out of the | and, where
cattle grazing has been removed, within a few
years a very dense growh of grass invades, and
the host plants and nectar sources for the
butterfly are crowded out.

And we’ ve | ost sone very substanti al
populations of tens of thousands of Bay
Checkerspot butterflies in the Silver Creek Hills
to the renmoval of cattle grazing

MR. HARRIS: And | want to enmphasi ze

that point, because it’'s kind of counterintuitive.
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So the cattle grazing here is i mportant because it
t akes care of the grasses that are crowdi ng out --

DR. VEISS: R ght. The cattle are out
there. They selectively go after these introduced
grasses because cattle Iike nitrogen-rich grasses.
So they basically crop the introduced grasses and
keep the habitat very open and all ow the host
pl ants and nectar sources and other native
wi | dfl owers to persist in the habitat.

MR. HARRI S: Okay, thank you for
expl aining the |linkage bet ween the nitrogen and
the butterfly, and then the cattle.

PRESI DI NG MEMBER LAURI E: Mr. Harris,
unless it’'s going to mess you up, I'd like to ask
your witness a question at this point.

MR. HARRI S: ["ll try not to be nessed
up. So, go ahead, please.

PRESI DI NG MEMBER LAURI E: When you have
any species that is sustained by a given source,
what happens when t hat source is no | onger
avai lable? If | grow up on burgers and the burger
joint on the corner closes, | have a choice. I
can either go to where the next burger joint is,
or | can switch to broccoli.

What do species such as the butterfly at
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i ssue do?

DR. WEI SS: Well, they can’'t eat other
pl ants.

PRESI DI NG MEMBER LAURI E: They cannot ?

DR. WEI SS: They cannot eat other
pl ants, so when you renpve their | arval host
pl ants and adult nectar sources the popul ati on
will go extinct. And there’'s a very limted area
of serpentine soils in the South Bay, and there’s
really nowhere el se for themto go.

PRESI DI NG MEMBER LAURI E: And so their
systems cannot adjust over a period of time to a
new food source?

DR. V\EI SS: No, no, not in the system at
al | .

PRESI DI NG MEMBER LAURI E: I s that unique
for insects?

DR. VEISS: Mst insects that feed on
pl ants are very host specific. And one of the
basi ¢ principles of butterfly conservation
bi ol ogy, for exanple, is that you need to maintain
| arval host plants, caterpillar food, and adult
nectar sources.

PRESI DI NG MEMBER LAURI E: Very hel pf ul

t hank you, sir. Thank you, M. Harris.
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MR. HARRI S: Thank you. Actually that's
a good segue because | want to move now to the
i mpacts associ ated with the Metcalf project. Can
you talk a little about those i mpacts.

DR. WEI SS: Well, the proposed Metcalf
Energy Center is going to add substanti al NOx and
ammonia to the | ocal atmosphere which is already
rather polluted with snbg. And it's going to
incrementally increase nitrogen deposition on
serpentine habitats downw nd.

The quantitative esti mates of background
ni trogen deposition | evels and the increases from
the MEC operations are provided in the technical
docunents associ ated with this testimony and in
t he biological --

MR. HARRI S: Thank you. So we're
talking about the incremental addition by Metcalf
to the background. MWhat's the order of magnitude
there of the incremental addition to the
backgr ound?

DR. WEI SS: W have a background of
about 7.5 pounds per acre. And the incremental
i ncrease would be areas cl osest to the plant are
on the order of an additional half pound to a

pound per acre, right on Tulare Hill. And then
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al ong Coyote Ridge we’'re talking about, you know,
guarter pound to a tenth of a pound. So it’'s an
i ncremental impact.

MR. HARRI S: Okay, so in addition to the
backgr ound?

DR. WE| SS: Ri ght .

MR. HARRI S: What's the proposed
m tigation plan for the Metcalf project?

DR. WEI SS: Well, the nmitigation plan
was devel oped using a formula that first
conservatively estimated the increnental increase
from Metcal f Energy Center operations across the
near by serpentine habitats, and by conservative
mean an over-esti mate of the amount of nitrogen
deposition that the plant would cause. And the
details of that, Geg Darvin can go into details
on that. And it’s also in the report.

And then we conpared that with the
background deposition in order to establish what
the increnent was, and used a formula that was
developed by Energy Commi ssion Staff and Fish and
W ldlife Service to establish a total acreage to
be preserved and managed in perpetuity.

MR. HARRI' S: And what was that final

m tigation proposal developed?
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(0]

DR. \WE| SS: Final mitigati on came out t
131 acres of serpentine habitat, 116 acres on
Tulare Hill, and 15 acres up on Coyote Ri dge.

MR. HARRI S: Okay, so we’'ve got two
| ocati ons there, and the details of the
calcul ations are in the technical documents, but
you have Tulare Hill and 15 acres on Coyote Ridge.

Let’s tal k about Tulare Hill as habitat.
Can you give us your opinion of that?

DR. WEI SS: Ckay. Tulare Hill has only

been intermttently occupi ed by the Bay
Checkerspot butterfly, but it’'s still identified
as critical habitat by the U S. Fish and Wldlife
Service, both for its intrinsic value and its
value as a corridor connecting extensive habitats
to the east on Coyote Ri dge and west in the Santa
Teresa hills.

MR. HARRI S: And how can a management
pl an af fect the quality of the habitat on Tul are
Hi Il ?

DR. WEI SS: Well, we think long-term
management can i mprove the habitat on Tulare Hill
for both the Bay Checkerspot butterfly and a |ot
of other rare species.

Ri ght now it appears that the | evels of
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grazing up there are actually too high for opti mal
habi tat conditions.

MR. HARRI'S: So, in addition to
i mproving that habitat, Tulare Hill will be a
connecting corridor, is that right?

DR. WE| SS: Yes.

MR. HARRI S: Okay. Let’s move to the
second area, than, tal ki ng about 15 acres on
Coyote Ri dge, which is to the east of the project.
Can you tal k about the Coyote Ridge property?

DR. WEI SS: Yeah, these 15 acres occupy
a very strategic location on the boundary of a
proposed landfill expansion of the Kirby Canyon
landfill, so it sets a hard border agai nst the
proposed expansi on.

It’s al so adjacent to about 100 acres of
m tigation | and set aside for red-legged frog and
Dudli as Achillea, the Santa Clara Vall ey dudli a.
And it’s also right in the mddle of the core
habi tat of the Bay Checkerspot butterfly.

These | ands were occupied by Bay
Checkerspot adults in the year 2000; and they’'re
currently occupi ed by Bay Checkerspot
caterpillars. | just found some out there | ast

mont h.
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to be protected in perpetuity under conservati on

easements and fee title transfers. And it’'s going

to have a substanti al management endowment, so
that we can nonitor and undergo adaptive
management on the sites.

MR. HARRI S: Taking into considerati on
the mtigation packages you tal ked about in your
testimony, is the proposed mtigation protective
of the biol ogical resources?

DR. VEISS: Yeah, in addition to the
fact that we're starting to piece together a
reserve system addi ng 131 acres to permanent
protection of the serpentine ecosystem which very
little is protected right now.

The proposal really provides a
gqual itative lead as a precedent for addressi ng
this nitrogen deposition issue and its impacts on
the serpenti ne ecosystem

But what the formula is designed to

m tigate only for incremental i mpacts, so that any

project doesn't get stuck with the fact that

there’ s 42,000 tons of NOx being produced in Santa

Clara County. But we’'re trying to come up with a

formula that is fair to applicants and fair to the
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butterfly so that the increnmental impacts are
deal t with.

MR. HARRI' S: So, again, though, vyour
bottom i ne opinion, you believe this is a very
protective scheme we ve put together?

DR. VEISS: Yes, | think so.

MR. HARRI S: How woul d you characterize
your interactions with the Cal pi ne/ Bechtel team
and the other nmembers of the teamthat devel oped
this plan?

DR. WEI SS: Well, Cal pi ne/ Becht el
wi llingly addressed a conplex and admittedly novel
envi ronment al impact that’s supported by the best
avai |l able scientific information.

And there was a real honest, open
working atmosphere in our informal meetings with
U.S. Fish and WIldlife Service and California
Energy Conmi ssion and technical consultants by
myself as very much a problemsolving atmosphere.

And instead of trying to deny or
m ninze their i mpacts based on inherent
uncertainties in the nitrogen deposition modeling,
we went ahead and came up with a conservative,
over-estimation of what the inmpacts would be, so

that the uncertainties in this case were actually
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working in favor of the environment for a change.

MR. HARRI S: Bottomine, in your
prof essional opinion is this a good mtigation
proposal ?

DR. VEISS: Yeah, | think it establishes
an excell ent precedent for protection of the
species fromthe nitrogen deposition impacts,
especially if it’'s applied to other projects of
simlar magnitude in the area.

MR. HARRI' S: Thank you. | want to turn
now to our other two witnesses and have them
briefly introduce themselves and their
gual ifications. And they' Il be avail able for
Cross-exam nation

Sol'd like to turn nowto M. Darvin.
Greg, could you state your name for the record and
spell it, please.

MR. DARVIN.  Greg Darvin, Gr-e-g
D-a-r-v, as in victor, -i-n.

MR. HARRI' S: And, Mr. Darvin, can you
gi ve us a summary of your professi onal

gual ifications.

MR. DARVIN. |I'm a masters candi date in
at nospheric science. | have a bachel ors degree in
physical geography. | "ve been practi cing
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meteor ol ogy and dispersion nodeling over the | ast
15 years.

| " ve been involved in roughly five to
six AFCs and in numerous power plant projects, gas
pl ant, refinery applications and other nodeling
applications across the United States and
i ncludi ng Al aska and Hawai i .

| al so provide meteorological
assessments for programmng for providing or
trying to update vari ous types of npodels to
i mprove their performance.

MR. HARRI S: And what was your task for
the Metcal f teanf

MR. DARVI N: | was to develop, in
conjunction with the biologists, a conservative
model i ng net hodol ogy for assessing potenti al
nitrate deposition from Metcal f.

MR. HARRI S: And you devel oped t hat
model in support of the biologists, is that
correct?

MR. DARVI N: | developed the assumpti ons
that went into the nodel, yes.

MR. HARRI S: Okay. Thank you. Qur | ast
wi tness is Dr. Mark Jennings. And, Mark, could

you state your nane and spell it, please.
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DR. JENN NGS: Mark Jennings, that's
Ma-r-k J-e-n-n-i-n-g-s.

MR. HARRI S: And, Mark, can you give us
a little bit of your professi onal background and
qual ifications, please.

DR. JENN NGS: Yes, | received a
bachel or in science in fisheries from Humbol dt
State University in 1978. Recei ved a masters
degree in natural resources with enphasis in
fisheries at Humbol dt State University in 1981.
And | received a PhDin wildlife and fishery
science fromthe University of Arizona in 1986.

| " ve been a world class herpetol ogist
for the | ast 21 years, studying lots of critters
in California, basically amphibians and reptil es,
but al so fi shes. I’ve served as an Adjunct
Prof essor at the University of California at Santa
Barbara since 1993. |'ve served as a Research
Associ ate with the Department of Herpetol ogy,
Californi a Academy of Sciences in San Franci sco
since 1987.

| currently have appoi ntnents at UC
Davis. |1'm al so President of Rana Resources,
which is a biological consulting company that does

bi ol ogi ¢ surveys on fishes, anmphibians and
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reptiles. And al so research in those species.

| " ve been noted by ny coll eagues for
awards in conservation in herpetol ogy, Southwest
Herpet ol ogi sts Society. Also Society for the
St udy of Amphi bi ans and Reptiles. |’ve al so
received awards for my research by the U S. Fish
and Wldlife Service, and | ocal and state
chapters, as well.

Appeared many times on public television
talking about declining amphi bi ans, especially
red-legged frogs, including CBS Eveni ng News with
Dan Rat her, CNN, Nati onal Public Radi o. My
research has even made it into "Newsweek" as a

popul ar topi c.

| just want to say that |’ ve had
extensive research with these animal s. | often am
contacted for my opinions on what | think about

red-legged frogs, et cetera. And | find my
research has been used all over the world.

MR. HARRI S: Thank you. Red-1legged
frogs you mentioned i s one of your specialties.
What was your task for the Metcalf tean? \What
species did you | ook at?

DR. JENNI NGS: My charge was to look at

the fishes that would inhabit Fisher Creek, and
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al so do protocol surveys for California red-1|egged
frogs, California tiger sal amanders, and then
there are no protocol surveys, but | al so looked
for western pond turtles.

MR. HARRI S: Thank you very much.

Before | make the witnesses available for cross-
exam nation, | wanted to note that we do have now
copi es of exhibit 97. Mr. Ajlouny has his copy.
And we' Il make those avail able to everyone else,
as wel | .

And with that, | will, I think, nmake the
wi tnesses available for cross-examnation. 1’11
move my docunents in at the end, | guess, not now.

HEARI NG OFFI CER FAY: Al right, fine.
Does staff wish to cross-examne the panel ?

MS. WLLIS: W have no questions.

HEARI NG OFFI CER FAY: Al right, then
City of San Jose.

MS. DENT: | have a few questions, thank
you. l'"mgoing to let the panel know what the
areas of ny questions are going to be in advance
Conmi ssioner Laurie asked us to do that at one of
the previous hearings, so I'll do that.

The first area of questioning |I just

want to clarify some of the survey i nformati on and
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what was and wasn’t surveyed and when it was

surveyed, because it wasn't clear to nme in reading

t hrough the testinony. It may be in some of the
background documents, but | want to clarify that.
The second area that | want to get sone

i nformation on is noise, specifically noise on
Coyote Creek and noise in Fisher Creek.

And the third area that | want to ask
the witnesses some questions about is the
serpentine mtigati on, and how t hat cal cul ation
was done.

So I'lIl start with what | think is
probably the easiest area first, on the surveys.

CROSS- EXAMI NATI ON

BY MS. DENT:

Q My first question is for the waterline.
It sounded like you did not survey, do any
surveying for the waterline beyond the connecti on
there at Santa Teresa Boul evard. That there was
no surveying for the waterline that does not yet
exist, the South Bay Water Recycling pipeline
waterl i ne.

MS. CROWE: Yes, there was a survey done
al ong the waterline, along the streets, and did

not find any special status species.
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MS. DENT: Now, so the pipeline
al ignment that you considered then for the purpose
of surveying, the recycled water pipeline
alignment, in your testinony you indicate that
that’'s about a 10-mile pipeline alignnent.

Yet in previous testimony in the hearing
we’ve heard testinony that the alignment’s been
al tered, and now it's about a seven-mile
alignment. So | want -- |I'mkind of asking you to
descri be for me the pipeline alignment that you
actual | y surveyed, what you surveyed for, and when
t he surveys were performed.

MR. HARRI S: I just want to object to
the extent that there’'s a seven versus ten mles.
But she can tell you what she surveyed. | don’t
want to get into the issue of how long the
pi peline actually is, because | don’t think this
wi tness has that knowl edge, but she --

MS. DENT: Wwell, I --

MR. HARRIS: ~-- can |let you know what
she did survey.

MS. DENT: Yeah, |I'’mjust asking for the
particular alignment, pages 7 to 11 of her
testimony refer to the I ength of the pipeline, and

that’s not the current |l ength of the pipeline at
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all. So.

HEARI NG OFFI CER FAY: Can we be real
specific as to which alignment she will be
referring.

MS. CROVE: I"mreferring to the
waterline that was presented in the biological
assessment, which is the sane as supplenent A and
it was ten mles long.

MS. DENT: Okay, so that is then a
di fferent alignment than is currently been
proposed. It'’s just a different I ength. So you
surveyed al ong the alignnent that is identified in
supplement A, that’'s your testi mony?

MS. CROWE: Yes.

MS. DENT: Thank you. And, what | evel
of survey and what surveys were conducted and
duri ng what season?

MS. CROWE: Well, | don't remenmber the
exact day. It was in the springtine. | | ooked
about 1000 feet on either side of the waterline.
Most of it was City, residential areas, commercial
ar eas.

MS. DENT: And you were just doing a
vi sual survey at that point?

MS. CROWE: Just vi sual survey,
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bi nocul ars, yeah.

MS. DENT: Okay. The next question |
have about the surveys have to do with the
sensitive species, and | don't know whi ch w tness
woul d be the witness on this, but there's a
reconmendati on for preconstructi on surveys for
sensitive species in inpact areas during the
spring. That's item5 on page 16 of the
testimony.

And there’s another recommendati on for
preconstructi on surveys on page 5 of the
testimony.

Can you tell me what species were --
what surveys beyond just visual surveys were
performed for the project up to this point, or
have t here been no surveys other than visual
surveys perfornmed up to this point?

MS. CROWE: There have not been trapping
surveys, if that’s what you're tal ki ng about.
There's visual surveys, both day and ni ght.

MS. DENT: Well, | heard Mr. Jennings,
think, talk about protocol surveys for red-I| egged
frogs and salanmander, | think you said. Were
those the only protocol level surveys conducted?

MS. CROWE: Those were the only protocol
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surveys that were required for this particul ar
project.

MS. DENT: So, are there going -- so is
there going to be then another series of surveying
for those species preconstruction? That seened to
me to be the recommendation in the testimony, that
there be preconstructi on surveying for those
particular speci es. Is there going to be any
further surveying for any other species?

MS. CROWE: Yes.

MS. DENT: Okay.

MS. CROWE: Preconstruction surveys wil
be conducted in all the impact areas. W' Il be
| ooking in burrows with burrow probes along the
ri parian corridor for tiger salamanders and
potentially red-1egged frogs.

We'll be doing nest surveys along Coyote
Creek and Fi sher Creek and on the site before
construction begins to determ ne when construction
could begin in those areas.

MS. DENT: And was there any reason why
that | evel of surveying has been done to date?

MS. CROWE: That has already been done
for the past two years. We have to do surveys

just before construction to make sure no wildlife
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has noved i nto those areas that previously did not
contain them

MS. DENT: Okay, so that | evel of
surveyi ng has previously been done, and you're
going to redo it before construction?

MS. CROWE: Yes.

MS. DENT: All right. Then the area of
noise. I believe in your testi mony today you
i ndi cated that the noise estimate that you were
using for noise from Metcalf Energy Center in the
ripari an corri dor area was 55 to 60 dba. I think
that's what you testified to today.

In your written testi mony on page 14,
you' ve indicated a conti nuous noise | evel of 68
dba. The 68 dba woul d be nore consistent with the
noise testi mny that we previously heard in the
section on noi se which indicated that noi se wuld
exceed 60 dba cl ear over to Coyote Creek.

Woul d you confirmfor nme that the
written testimony is correct, that the conti nuous
| evel of noise would be 68 dba?

MS. CROWE: The written testi nony has a
typographical error. That should be 60, not 68.

HEARI NG OFFI CER FAY: Do you wi sh to

correct that now?
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MS. CROWE: Yes.

HEARI NG OFFI CER FAY: This is on page 14
of your testimony?

MS. CROWE: Yes.

HEARI NG OFFI CER FAY: Okay, | ast
paragr aph on t he page?

MS. CROWE: Correct.

HEARI NG OFFI CER FAY: It’s the fifth
i ne down?

MS. CROWE: Yes.

MS. DENT: And so that --

HEARI NG OFFI CER FAY: And it should read
60 dba i nstead of 687

MS. CROWE: That's right.

MS. DENT: Now, that’'s for the Fisher
Creek riparian corridor area, as well as the
Coyote Creek riparian corridor area, correct?

MS. CROWE: Coyote Creek woul d be less
t han Fi sher Creek. Fisher Creek is closer to the
site.

MS. DENT: Well, nowif | showed you
noise testi mony that Cal pine introduced in the
noise section of the hearing that indicated that
at Coyote Creek the noise would be in excess of 60

dba, were you relying on noi se esti mat es of
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ot hers, or did you perform your own noi se
esti nat es?

MS. CROWE: I"mrelying on the noi se
esti mat es done for the project.

MS. DENT: So, if the noise testinony
t hat was introduced earlier showed noise from
Met cal f Energy Center in the Coyote Creek area of
60 dba or greater, that would -- you would then
adopt that testimony, if that's what Cal pine’s
noise evi dence showed?

MR. HARRI S: I think I want to object on

the basis you ve assumed facts that aren’t in

evidence.

MS. DENT: Well, | guess | can show you
your -- | guess | can show you and show her your
exhi bit.

MR. HARRI S: That woul d be ny
preference.

MS. DENT: Okay.

HEARI NG OFFI CER FAY: That ' s sustained
and we'll take a nonment to clarify this.

Pl ease identify any documents that --

MS. DENT: This is a document entitled
attachment number 182R revi sed for supplement C,

Met cal f Energy Center noi se impact assessnent,
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prepared for Cal pi ne/ Bechtel, prepared by Hessler
and Associates, dated February 15, 2000.

SPEAKER: | think we have it, what page
are you | ooking at?

MS. DENT: Hey, I'ma | ayperson, | just
| ook at the little map.

SPEAKER: And whi ch figure number? 27

MS. DENT: Figure 1. Shows circles.

HEARI NG OFFI CER FAY: Does that have an
exhi bit number?

MR. HARRI S: Yes, supplenent C | think
is exhibit 3; it’s a portion of suppl ement C.
Exhibit 5, I'"'msorry. And what’'s the name of the
table, I"'msorry? Appendix 3.5. And what is the
table entitled?

MS. DENT: It'’s figure 1.

MR. HARRI S: | "m sorry, figure. Okay,
so it's site vicinity showi ng expected pl ant
day/ night time average, DNL, is that correct?

MS. DENT: Correct.

MR. HARRI S: Okay, DNL, not dba.

MS. DENT: Correct.

MR. HARRI S: Okay.

MS. DENT: And you were relying on the

evidence that was produced in these noi se surveys
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by Cal pine in terms of | ooking at noise i nmpacts on
bi ol ogy, is that correct?

MS. CROVE: Yes, | was referring to
figure 2 of that sane document.

MS. DENT: And the DNL figure 2,
okay, --

MR. HARRI S: Actually figure 2 is dba,
not DNL. | think that may be the source of the
confusi on here.

MS. DENT: Figure 2 is on page --

HEARI NG OFFI CER FAY: What page is
figure 2?

MR. HARRI S: It’s i medi ately foll owi ng
page 7, so | guess that would be 8.

MS. DENT: Thank you very much. So,

Fi sher Creek is located within the circle 55 dba
and above, correct?

MS. CROWE: Yes.

MS. DENT: Okay, and portions of Coyote
Creek are also within the circle, 55 dba and
above, correct?

MS. CROWE: Yes.

MS. DENT: And Metcal f Energy Center is
of course, in the center of that circle or nore

| ess. Do you know if the noi se generated in the
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center of the circle is 55 dba or 58 dba or 60
dba, or any other number? Do you know what the
noise is closest to the center of the circle?

MS. CROWE: Before or after the project?

MS. DENT: Wth the project in
continuous operation.

MS. CROWE: My understandi ng that it’'s
60 dba at the center of the project.

MS. DENT: Droppi ng out to 55 dba at the
edges, that’'s your understanding?

MS. CROWE: That's ny under st anding.

MS. DENT: Thank you. And now t he
background noi se levels in Fisher Creek and in the
Coyote Creek riparian corridor, are you aware of
t he background noise | evel surveys that were
performed and of the anbient |ow background
ni ghttine noise | evel s?

MS. CROWVE: " mnot .

MS. DENT: Wbuld it make a difference to
you, as a biologist, to know what the anbient, low
ambi ent nighttime background noi se | evels were in
terms of comparing current conditions to the
condition that will exist after the plant begi ns
operation?

MS. CROWE: No, because once again the
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i mpacts to wildlife occur starting about 80
deci bel s.

MS. DENT: So now is it your testinony
then that there are no inpacts to wildlife at all
under 80 dba?

MS. CROWE: O continuous noi se, |’m not
awar e of any.

MS. DENT: So none of the species that
could potentially be affected by this project
woul d be impacted by noi se below 80 dba, that’s
your testimony?

MS. CROWE: Not that |'m aware of

MS. DENT: Now, and that’'s conti nuous
noise level. So as long as the project operated
at under 80 dba it’'s your testimony that there
woul d be no adverse i mpact what soever on any
species?

MS. CROWE: Yes.

MS. DENT: | " m going to ask the other
wi tnesses if they agree with that, the ot her
Cal pi ne bi ological witnesses.

MR. HARRI S: To the extent they know
they can answer.

MS. DENT: Well, to the extent that they

purported to be experts on at | east a few species
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| mgoing to ask them if they have an opinion,
yeah.

I f you woul d agree that conti nuous noise
at 80 dba and above woul d not have any impact on
the species that you are famliar wth.

DR. WEI SS: Speaking for the butterfly,
| don't --

MS. DENT: They don’'t care.

DR. WEI SS: Well, yes, | don't think
they woul d. And certainly | don't think we d have
an i npact on the rare plants in the serpenti ne.

DR. JENNI NGS: As far as | know there’s
no evi dence for fishes, amphi bi ans or reptiles for
anyt hing that’s under 80 being a problem

MS. DENT: Okay. Now, that’s addressing
continuous noi se. Did you take a look at the
nonconti nuous noise that would exist as a result
of startup and operati on of the plant?

MS. CROVE: No .

MS. DENT: So the fact that the plant’'s
being certified to -- or being requested to be
certified to startup and shut down 600 times a year
was not taken into account in terms of the i npact
of startup and shut down noi se on species?

MS. CROWE: No.
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MS. DENT: And yet you testified that
sharp and unexpected noi ses are nore disturbing to
wi ldlife than conti nuous noises?

MS. CROVE: Yes.

MS. DENT: And woul d t he other witnesses
agree with that in terms of your famliarity with
the species that you ve testified to. 711
exclude the butterfly at this point

(Laughter.)

DR. JENNI NGS: It makes no difference
with fishes.

MS. DENT: Well, let’'s go to frogs and
salamanders.

DR. JENN NGS: As far as | know it makes
no difference to frogs or sal amanders, either.

MS. DENT: \Whether or not it's a --

DR. JENN NGS: Noise is not an issue.

MS. DENT: So, if it goes over 80 dba
and it’s a -- because of a condition where it
takes it up and then it comes back down, | ust
going over 80 dba woul d be disturbing to them?

DR. JENNINGS: All | can say is you' ve
got red-1egged frogs in places like the San
Franci sco Airport. They're still breeding.

MS. DENT: Okay.
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(Laughter.)

MS. DENT: Now | wanted to have a few
guesti ons now about the butterflies and
serpentine.

First of all the serpentine habitat on
Tulare Hill, Tulare Hill is approximately 339
acres, is that right?

DR. WEI SS: R ght.

MS. DENT: And it’'s currently serpentine
habi tat and does support sonme butterfly
popul ation?

DR. VEISS: W assune that the
butterflies are there. Now, the | ast confirnmed
sighting of a butterfly out there was in 1995.

And there’'s been a very low |l evel of effort of
surveys since then. But the assumption that we’'ve
been working under, and Fish and Wl dlife has been
working under, that there likely is a small
population of butterflies on the site.

MS. DENT: So you did not survey for
butterflies, then, on Tulare Hill?

DR. \E| SS: No, but we made the
assunption that they re there.

MS. DENT: You made the assumption that

they’'re there because the host plant species --
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DR. \WE| SS: Ri ght, and that they've been

historically there. And we've had a confirmed

sighting five years ago.

MS. DENT: And that area is acknowl edged

to be -- will be impacted by nitrogen deposition

from Met cal f Energy Center?

DR. WEIl SS: Yes.

MS. DENT: The entire 339 acres.

DR. WEI SS: Correct.

MS. DENT: Okay. Then we also have

Coyote Ri dge, and the acreage on Coyote Ri dge t hat

you estimated would be inpacted by nitrogen

deposition from Met cal f Energy Center was what

amount ?

DR. WEI SS: The sum on Coyote Ridge is

3649 hectares, which if you multi

ply by 2.5 is

about 9000 acres, but we al so dropped out areas

such as the Kirby Canyon | andfill

, which in the

long run is not going to count as butterfly

habi t at .

MS. DENT: Well, now the CEC testi nony

on the FSA at page 485 indi cates that you have a

revi sed estimate of renmining undevel oped

serpentine habitat in Santa Clara County of 3176

acres. I’m assuming that not all
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undevel oped serpentine habitat is on Coyote Ri dge,
and not all of it is within the area that woul d be
i mpact ed by Metcalf Energy Center. But I'mtrying
to get a picture of the amount of acreage on
Coyote Ri dge that you thought woul d be impacted.
And we’ Il get to the level of impact in a mnute
but --

DR. \EI SS: Right. We're talking
about -- right, areas that would have inpacts are
on the order of 2000 to 3000 acres.

MS. DENT: Okay. So we have a total of
somewhere between 2500 and 3500 acres, round
nunbers, that would be i npacted by the additional
nitrogen deposition?

DR. VEI SS: Yeah, correct. There's
certain areas that are out of the plune, and just
are going to have, you know, just really not have
an i nmpact.

MS. DENT: And all of that habitat has
been desi gnated just recently by the U S Fish and
W ldlife Service as critical --

DR. WE| SS: It’s been proposed as
critical habitat; the final ruling has not been --

MS. DENT: So that was the Cctober --

DR. VEISS: R ght.
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MS. DENT: -- was the published
publication of the proposal.

DR. \WEI SS: Ri ght, the area that we
assune is going to be impacted all lies within the
critical habitat.

MS. DENT: Now, the Tulare Hill area
being much closer to Metcalf Energy Center, you
have i ndi cated woul d be nore impacted by Metcal f
Energy Center and by nitrogen deposition --

DR. \WE| SS: Ri ght, right --

MS. DENT: -- than the Coyote Ri dge that
is further away?

DR. VEISS: Ri ght.

MS. DENT: Now, again we see the host
pl ants on Tulare Hill that would indicate
butterfly habitat, so whatever current smog levels
are, whatever current nitrogen deposition levels
are, they are apparently not bad enough to have
crowded out the host plants yet on Tulare Hill?

DR. WEI SS: Well, again, it’'s a matter
of the grazing reginme on the site. |If the cattle
were renoved | woul d expect within two or three
years a massive growth of grasses and the habitat
gqual ity woul d be greatly reduced.

MS. DENT: Now, is there sone -- and |
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believe it was perhaps in the staff testi mony
sone estimate of the nitrogen | evels in soil, the
| evel that they need to stay below in order for
the nonnative grasses to stay out of the area,

sone | evel that is acceptable to the host species

but will not allow the nonnative grasses to nove
in?

DR. VEISS: | don’'t believe that we ever
stated a level. | know that --

MS. DENT: Well, 1'Il just reference you

to page 373 of the biological resources section;
it's the staff report.

I't indicates that --

MR. HARRI S: | "m sorry, what was the
page nunber, 3?

MS. DENT: It’s page 373 of the PSA

MR. HARRI' S: The PSA is not before us;
we don’t have that.

MS. DENT: Well, it’'s filed.

HEARI NG OFFI CER FAY: The staff’s
testimony is the FSA

MS. DENT: Okay, I'Il just say page 373
of the PSA 1'Il ask you to -- I'mgoing to ask a
guesti on on that, okay.

MR. HARRI S: |’ m going to object on the
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basis that the wi tness doesn’'t have t hat

i nformati on before them and --

MS. DENT: Well, I'"mgoing to ask --
MR. HARRI S: -- and not --
MS. DENT: -- hima question, just ask

himif he agrees with the statement in here.

MR. HARRI'S: And |I'’m going to object to
the question on the basis that the information is
not before the witness.

MS. DENT: All right, I won't even refer
to this docunent.

Do you agree that a nitrogen deposition
rate of 3 to 10 kil ograms per hectare per year is
considered sufficient to affect ecosystem
structure and diversity?

DR. WE| SS: Yes.

MS. DENT: Thank you.

HEARI NG OFFI CER FAY: On that basis do

you w t hdraw t he objecti on?

MR. HARRI'S: What if | don’'t. It’s a
serious questi on. | mean - -
HEARI NG OFFI CER FAY: | think she's

resolved it by just asking --
MR. HARRI'S: Yes, | think she has, too.

The rephrase seemed to deal with it. So, yeah, |
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guess if it helps, yes, I'Il wthdraw.

MS. DENT: So, we have now then some
i ndi cation about what deposition, nitrogen
deposition rate would affect the ecosystem
structure and diversity?

DR. VEISS: R ght, and it's clear that
the current deposition levels in the South Bay are
af fecting the ecosystem structure.

MS. DENT: | understand that that’'s your
testimony, and you used an average of 7.5 pounds
per year, | think, was --

DR. \WEI SS: Pounds per acre --

MS. DENT: -- or pounds per acre per
year ?

DR. VEI SS: Yeah, that's our current
best estimate of the background levels w thout
Met cal f Energy Center.

MS. DENT: And now do you -- that was an
aver age, though, for all of Santa C ara County,
based on an average for all of Santa Cd ara County.
Did you | ook specifically at the Metcal f Energy
Center -- well, not the Metcal f Energy Center
site, did you look specifically at current
deposition rates on Tulare Hill and current

deposition rates on Coyote Ri dge?
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DR. \WE| SS: No. The way we came up with
the figure that’'s docunented in ny paper on
conservation biology, we took data that were
compil ed for Fremont, which is the only place dry
deposition has been estimated in the San Franci sco
Bay Area. And we adjusted the pollutant levels to
represent the increase NOx and ot her poll ut ant
| evels in South San Jose, based on air pollution
data from San Jose stations.

And we al so adjusted the surface
conposition of the receiving surface to represent
a seasonal grassl and, whereas the origi nal Fremont
study that actually included a | ot of other sites
around California, used an urban m x, which was
about 70 percent inert surface, such as concrete,
roofs, 15 percent |l awn and 15 percent tree.

So | went through an adjustnment process
in consultation with experts in the field to cone
up with an initial estimate of nitrogen deposition
| oads in South Bay on a seasonal grassl and.

The Frenont data were based on 1985 to
1994 air quality data. So ny initial figure cane
out in the range of 10 to 15 kil ograms per hectare
per year.

Okay, the air has been getting a little
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methods to -- we didn't revise the methods, we

revised the inputs to reflect a general trend

towards decreasi ng NOx | evels.

So that’'s how we cane up with 8.4

kilograns per hectare per year, which transl ates

into 7.5 pounds per acre per year.

MS. DENT: And so t hat’

when you say -- the reference that’'s nade in the
final staff assessment is background annual NOX

concentration. What you're actually -- it’s not

background | evel in the soil, it’

DR. WE| SS: No, --

MS. DENT: -- background deposition --

s the revised

s a --

DR. WEI SS: -- background deposition

| evel, yes.
MS. DENT: That is the
deposition | evel ?

DR. WEI SS: Yes, right.

backgr ound

MR. HARRI S: One exchange at a time.

MS. DENT: So we have an average in the

Sout h Bay background deposition |
pounds, or 8.4 --

DR. \WEI SS: Kilograns -

MS. DENT: -- kil ogranms per

PETERS SHORTHAND REPORTI NG CORPORATI ON
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year. And again, that is not adjusted
specifically for Tulare Hill or for Coyote Ri dge~?

DR. \WEI SS: No, that's a general figure
for the South Bay, which is basically an
extrapolation from Frenont fi gures.

MS. DENT: Now, we just went through the
fact that when you re |looking at Metcal f Energy
Center as a source, you would consider that
because it’s closer to Tulare Hill, its deposition
rate on Tulare Hill is going to be higher than the
deposition rate on Coyote Ridge, which is further
away .

DR. \WE| SS: Ri ght, correct.

MS. DENT: Well, the other sources of
nitrogen deposition being primarily | guess
autonobile traffic or other stationary sources --

DR. V\EI SS: Basi cal ly everything upwi nd.

MS. DENT: Right. The further away a
particular site is from some of those sources the
| ower the nitrogen deposition on the site wuld be
expected to be, is that correct?

DR. WE| SS: Correct.

MS. DENT: And so Tulare Hill being in a
relatively undevel oped part of Santa C ara County

at this point in time, would -- and the existence
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of the serpentine habitat in a better condition
than it exists el sewhere, wouldn’'t that indicate
that that area doesn't suffer quite the sanme | evel
of nitrogen deposition as other nore urbanized
di sturbed parts of the Bay Area or Santa Clara
County?

DR. \E| SS: No, | don’t think so.
Because Tulare Hill lies right there where with
the prevailing northwest winds in the region, the
| evel of smog that blows in towards Tulare Hill
through the -- is a sunmati on of everything
upw nd.

MS. DENT: So, now --

DR. WEI SS: And, again, the current
condition on Tulare Hill, the fact that there
still are butterfly host plants and nectar
sources, and again this applies to all of the
serpentine in the South Bay, is a function of the
fact that it’'s still being grazed by cattl e.

MS. DENT: Now what about Coyote Ridge,
that's much nmore -- much further remote in terms
of fromother air pollution sources.

Woul d you expect that the current --

HEARI NG OFFI CER FAY: Is that a

guesti on?
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MS. DENT: I haven’t finished it yet.
Assum ng Coyote Ridge is more renote from ot her
current sources of nitrogen deposition would you
expect that the current background | evels of
deposition on Coyote Ridge are |l ess than they are
areawi de?

DR. \WE| SS: No, not really. Because
we're tal king about a regi onal plunme of smog
com ng down, and | think Greg Darvin can talk
about the conplications of air pollution
chemistry, but very often you can find that the
maxi nrum anmount of nitrogen deposition will be well
downwi nd of the aggregation of sources because of
chem cal transformations in the air.

So there were some data in ny 1999 paper
that suggested that | evels on, you know, the Kirby
Canyon landfill on the south end of Tulare Hill
were as great or perhaps even a little greater
than up in the Silver Creek Hills.

And that’'s because of the complications
of air pollution chem stry and the fact that we're
sitting in a big regional snbg plune.

MS. DENT: So your testinony then is
that the 7.5 pounds - -

DR. WE| SS: Per acre per year.
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MS. DENT: -- per acre per year, we'll
use that one, areawi de should be good for Tul are
Hill and Coyote Ridge, also?

DR. VEISS: Yes. You have to realize
that even the best, any scientist who works with
dry nitrogen deposition, the first thing you admt
is that there’'s a |l ot of uncertainties in any
gi ven number .

There are methods for, you know,
compar ati ve levels, but any absolute nunber really
has to be taken with a grain of salt.

MS. DENT: Now, in ternms of the impact
fromMEC, if |I'’mreading -- again, it was just
easier for me to follow the final staff assessment
interms of the numbers -- page 486 of the final
staff assessnent indicates that the direct
contri bution of nitrogen to Tulare Hill from MEC
woul d be 1.13 kil ograms per hectare per year.

And | believe that was based on anal ysi s
that was provided to the CEC by Cal pi ne/ Becht el .
Do your witnesses agree with that statenent?

DR. VEISS: Yeah, that's what's in the
report here, so --

MS. DENT: So, then, again |I'mgoing to

now go back to the kil ograms per hectare per year
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because we can compare themthat way.

DR. WEI SS: R ght.

MS. DENT: So we have 8.4 currently; MEC
is going to add 1.13 to that --

DR. WEI SS: R ght.

MS. DENT: -- on an annual basis.

DR. VEISS: Um hum

MS. DENT: And then we have, again going
back to the earlier testimony, the acknowl edgenent
that sonewhere between 3 and 10 you have i npact
enough to affect the habitat.

DR. WE| SS: Ri ght .

MS. DENT: So, we’'re now edging up close
to the very top of the range in terms of inpact on
habi tat, aren’t we?

DR. WE| SS: Yes.

MS. DENT: Okay. And at Coyote Ri dge
the deposition from Metcal f Energy Center is much
l ess, it’'s .13. It’s much slighter increase on an
annual basis.

DR. VEISS: R ght, because it’'s farther
fromthe source of the plume --

MS. DENT: But -- and now apparently for
this source being further fromthe source makes a

di fference, but for the general calculation of the
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background you didn’'t think that made too nuch of
a difference?

DR. VEISS: R ght. You need to
di stingui sh between a point source |ike Metcalf
Energy Center, and your tracking the contribution
of that plume, versus a large regi onal smog plune
wher eby | evels of NOx and ozone and ot her things
are actually very spatially spread out.

MR. SCHOLZ: Well, we'll do the air
quality -- we'll be doing air quality soon

MR. DARVI N: If I could interject real
guick, actually the difference between Metcal f and
its proximty to Tulare Hill and Coyote Ri dge is
that we may have nore distinct plunmes with Metcalf
wher eas we | ook at all the background sources
t hroughout the region, they've had tinme and
di stance to m x together, so in a sense you don’'t

have di stinct plumes anynore from background

sources. |t becones much more of an al nbst nerged
haze, if you will, that’s contained within the
airshed.

So, in a sense Coyote Ri dge and Tul are
Hill will be simlarly exposed to background air
pollution. But with regards to Metcalf, since we

have more of a distinct plume, because of our
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proximty to those two, that would account for the
primary differences.

MS. DENT: So, there is a much greater
i mpact from the plune on Tulare Hill than there is
on Coyote Ri dge?

DR. WEI SS: As measured, yeah.

MS. DENT: As neasured. And --

DR. VEISS: O as model ed.

MS. DENT: And there is a -- nodel ed.
Correct. And there is -- but Coyote Ri dge is
considered to be higher quality habitat currently?

DR. WE| SS: Yes.

MS. DENT: And there’s much more of it

i mpact ed.

DR. WE| SS: Ri ght .

MS. DENT: Now, the next area would be
serpentine that | want to get to.

MR. HARRI'S: Can | interrupt for a
second. My witnesses may need to take a short
br eak.

MS. DENT: That’'d be good.

MR. HARRIS: Can we |let them do that?
HEARI NG OFFI CER FAY: Sure.

MR. HARRI'S: Give themfive minutes.

HEARI NG OFFI CER FAY: Fi ve m nut es,
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okay. Take a five-m nute break.

MR. HARRI'S: This is biology, so.

HEARI NG OFFI CER FAY: How much more do
you have, Ms. Dent?

MS. DENT: Il just -- 1'11 tell you, the
area that | want to just get into is how the
calcul ati on was done for the mtigati on acreage.
It probably shouldn’t take any nmore than five or
ten mnutes.

HEARI NG OFFI CER FAY: kay. Soon as we
return then, after a five-mnute break.

(Brief recess.)

MS. DENT: | am sorry, because you gave
me a m nute, |'m going to have to go backward on
one thing.

Before | get to the calcul ation of the
acreage, I'mstill a little perplexed by the
depositions at Tulare Hill, nitrogen depositions
at Tulare Hill without Metcalf Energy Center
project.

And again, | ooking at page 486 of the
final staff assessment there’ s an estimated annual
di rect and cunmul ati ve depositions of nitrogen in
the mddl e of the -- actually the end of the top

paragraph -- at Tulare Hill and at Coyote Ri dge.
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And the statement is that these maps
show esti mated annual direct and cumulative
depositions of nitrogen to be 1.13 and 1.5 kg per
hectare per year on Tulare Hill, and .13 and 3 kg
per hectare per year on Coyote Ridge.

Now, | would read that to mean that the
di rect contributions from Metcalf Energy Center
are 1.13 and cumulative depositions from Metcal f
Energy Center and other sources are 1.5, which is,
if 1’'m-- if that is the correct reading, is far
| ower than the 8.4 kg per hectare per year which
is the background that’'s referenced at the top of
t he page.

So, |I'm asking for Cal pi ne/ Bechtel’s,
for your indication to me on behal f of
Cal pi ne/ Bechtel, what the nitrogen deposition is
at Tulare Hill and at Coyote Ri dge without the
Met cal f project versus with the Metcal f project.

MR. HARRI S: Can you restate the
guestion? You |lost me on --

MS. DENT: Well, [I'Il ask the witnesses
whet her they agree with the statement in the final
staf f assessnment on page 486 that the esti mated
cunulative deposition of nitrogen at Coyote Hi |l

is 1.5 kg per hectare per year.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94

HEARI NG OFFI CER FAY: \Were on page 486
is this found?

MS. DENT: Well, it’'s the | ast sentence
of the top of -- it’'s the |l ast sentence of the
first paragraph.

MR. HARRI S: I think you've got
di fferent page nunbers than | do. It’s not in mny
copy. 4887

MS. DENT: Well, mne's directly off the
internet, so --

MR. HARRI S: It’s not your fault,

Mollie, | just want to make sure we're all on the
sanme page.

MS. DENT: Yeah, --

MR. HARRI S: Literally.

MS. DENT: ~-- let’'s see, I'Il try to --

HEARI NG OFFI CER FAY: Just for
reference, people, if you pulled your copy off the
i nternet as opposed to direct service the page
nunmbers won’'t natch, so we’'ll have this kind of
problem

MS. DENT: Yeah.

MR. HARRI S: Okay, so what paragraph are
we | ooking at here? |In addition to the fact that

this is not ny witness’ testinony, the page number
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is giving us problens. So, where are we?
MS. DENT: Well, I'mgoing to try to
find the heading for you, | guess.

HEARI NG OFFI CER FAY: Ms. WIlis, can
you help us?

MS. WLLIS: Yes. It woul d be the top
of page 488. And there' s a bullet, and I think
she’'s referring to the paragraph right bel ow the
bull et .

HEARI NG OFFI CER FAY: Al right.

MS. DENT: The first -- the bullet at
the top of the page of your page 488, the sanme as
my page 486, the bullet indicates a revised
backgr ound annual NOx concentration from12.5 to
8. 4. Is that at the top of your page, al so?

HEARI NG OFFI CER FAY: Does the witness
have that before hin®

DR. VEI SS: Yeah, we have it before us

HEARI NG OFFI CER FAY: And what is the
guesti on?

MS. DENT: My question is related -- ny
guesti on specifically is whether or not they agree
that the estimated annual cumul ati ve deposition of
nitrogen on Tulare Hill is 1.5 kg per hectare per

year as indicated in the | ast sentence of the
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first full paragraph.

MR. HARRI S: I think I want to object on
the basis that this is not this w tness’
testimony.

MS. DENT: Well, I’mjust going to --

HEARI NG OFFI CER FAY: well, --

MS. DENT: -- ask if they agree with it.

HEARI NG OFFI CER FAY: That’'s overrul ed
Answer the questi on.

MR. DARVI N: Maybe | can clarify things
a bit. The 1.5 kil ogram per hectare per year on
Tulare Hill was from a cumul ati ve modeli ng
anal ysis that included Metcal f, CVRP, and the
Coyote Vall ey urban reserve, | don’'t know if
that's the exact term but it included three
projects cumul atively.

And what we di d when we nodel ed the
project was made the same assumpti ons that we had
on Metcalf alone in that all the NOx plus all the
ammoni a converts instantaneously to depositional
ni trogen.

So the nunbers that we have here are
pretty large over-estimates. We made a nunber of
very conservative assunptions in order to try to

over-calcul ate i mpacts to see if there could be a
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potential i mpact due to nitrogen.

But that 1.5 is due to three projects.

MS. DENT: So that 1.5 does not refl ect
t he background | evels from the snmog t hat we heard
testimony --

MR. DARVI N Correct.

MS. DENT: -- about previously?

MR. DARVI N: Right, these are proposed
new sources.

MS. DENT: So you modeled for that
particular estimate CVRP, Metcalf Energy Center
and one other, you sai d?

MR. DARVIN: An urban reserve, and |
don’t know the exact title of it, but that's what
| ve been calling it. | think an establishment of
hones.

MS. DENT: Okay. Thank you, | just
wanted to clarify what that cunmulative deposition
meant .

Now, in terms of the acreage that is
going to be set aside for butterfly habitat, first
of all, does Cal pi ne/ Bechtel, to your knowl edge,
control the 116 acres on Tulare Hill that’'s being
of fered as set-aside?

MS. CROWE: Yes, they do.
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control the remaining 339 mnus 116 acres, is that
accurat e?

DR. WEI SS: That's accur ate.

MS. DENT: Yet that entire 339 acres is
going to be affected by the nitrogen deposition
froma biological standpoi nt?

DR. WE| SS: Yes.

MS. DENT: It doesn’'t respect property
i nes.

DR. \EI SS: Ri ght, it doesn’'t respect
property lines.

MS. DENT: Okay, now does Cal pi ne/
Becht el control the 15 acres on Coyote Ri dge t hat
are being proposed to be set aside?

DR. WE| SS: Not at this point, but
they've been in negotiations with Castle and
Cooke, the land owner, to set up a conservation
easenent on the site. And | believe that has to
be in place before the project proceeds.

MS. DENT: And again, the acreage that’s
going to be impacted on Coyote Ridge is much
greater, it’'s in the 2000 to 3000 acre range.

DR. VEISS: It’'s in the 2000 to 3000

acre range in ternms of a slight increnent.
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MS. DENT: And Cal pin
control any of the rest of that
of grazing or anything?

DR. WE| SS: No.

MS. DENT: In going b
you' re not going to be control
339 mnus 116 remai nder of Tul a

DR. WE| SS: well, cur

Tulare Hill is under the same ¢

99
e/ Becht el doesn’t

acreage in terms

ack to Coyote Hill
ing grazing on the
re Hill?

rently all of

razi ng nmanagement

regine. There's a PG&E easement and then there’s

a little residual area, and the
side of Tulare Hill, so we have
property line for Cal pi ne/ Becht
There’' s about a 40-acre PG&E tr
corridor easement --

HEARI NG OFFI CER FAY:
di recti ons as you - -

DR. WEI SS: kay, --
basi cally east to west across t
directly adjacent to Cal pi ne/ Be
the southern portion. There's
between t he PG&E transm ssi on
then the property that’'s the no
Hill.

And currently this is
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under the same management regime. So, in the | ong
run what happens on the north side of Tulare Hill,
a lot of that’s up to what the | andowners up there
agree to.

And | don’t know personally whet her, you
know, they' ve been contacted or responded to
attenpts to contact them  So, --

MS. DENT: But if nitrogen depositions
from Metcal f Energy Center do inpact that side of
Tul are Hill and grazing, the property owners on
that side of Tulare Hill decide to stop grazing,
you would expect to see a decline in butterfly
habi tat on that side of Tulare Hill, as well?

DR. WEI SS: Yeah, anywhere in the South
Bay where | andowners decide to stop grazing you
woul d see a decline in habitat quality.

MS. DENT: Particularly where nitrogen
depositions increase?

DR. WEI SS: Yeah, that would, you know,
any incremental increase makes the process go a
little faster.

MS. DENT: Did you look beyond j ust
Coyote Ri dge and Tulare Hill to areas further
south in terns of serpentine habitat and i npact of

nitrogen depositions if it were to move furt her
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MR. DARVI N: We | ooke
radi us around the project site,
various types of land use.

MS. DENT: So it wou
m les south of the project site

MR. DARVIN.  Ten-mile

MS. DENT: Oh, | see,

101

d within a ten-mile

which covered

d only go five
, then?
radi us.

okay --

MR. DARVI N: Ten mles in all

di recti ons.

MS. DENT: So you did
of the project site?

MR. DARVI N: Yes.

MS. DENT: Did you fi
habi tat further south of the pr
woul d be impacted by nitrogen d

MR. DARVI N: Wwell, if

the maps that has all the isop

go ten mles south

nd any serpentine
oject site that
epositions?

we | ook at one of

eths on it, we see

that by the tinme we get to about the south end of

Coyote Ri dge we're getting down
range of deposition. And again
that all the ammonia, all the N
is instantaneously converted to
So the idea was t hat

Dr aconi an assunptions about nit
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and then nodeling it, that once we got to a
certain distance and the nunbers start really
droppi ng down, that we could be reasonably assured
that i mpacts woul d not occur.

So, again, we tried to over-estimate and
derive the inpact analysis that way.

MS. DENT: Separating out for a mnute
t he amount of nitrogen deposition, and just
| ooking at the habitat, can you identify for me
the acreage and habitat, butterfly habitat further
sout h?

DR. WEI SS: There's relatively Iimted
butterfly habitat south of Anderson Dam, which is
the south end of Coyote Ri dge, as we call it.

| couldn't give you, off the top of ny
head ri ght now, acreages. Those areas are
probably being affected by the regional plume, but
the increment from MEC is really mninml down
there as seen in the isopl eths here.

HEARI NG OFFI CER FAY: Ms. Dent, excuse
me. You indicated about five m nutes, it’'s been
more than ten m nutes now. Can you wrap it up,
pl ease?

MS. DENT: Il’mso slow, |I'’msorry. (I

go on to the cal cul ation then.
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HEARI NG OFFI CER FAY: kay.

MS. DENT: | guess | had sonme difficulty
figuring out how you got down froma 2500 to 3500
acre area of inmpact to only preserving 131 acres.

And so ny question really is what nodel
or met hod or experience did you apply to comng up
wi th the number of acres? | didn't see any
i ndi cation of that.

HEARI NG OFFI CER FAY: And | 'm going to
i ntercede. If the witness can point to a portion
of his testinony or the applicant’s testi mony t hat
goes through this, that would save us some time.

If not, then --

DR. WEISS: WwWll, first on the general
principle is that we were trying to mtigate for
the increment that MEC woul d be havi ng above the
backgr ound.

And on the cal cul ation of acreage from
our estimate of that increment | need to defer to
Li nda Spi egel and Cecilia Brown, who took our
i mpact assessment and turned it into acreage.

MS. DENT: So it just so happens t hat
t he amount of acreage that you re going to
preserve, though, is the amount of acreage that

Cal pi ne happens to control ?
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MR. HARRI S: Objection. Argunmentative.

MS. DENT: Well, |I'’mjust asking --

HEARI NG OFFI CER FAY: Sust ai ned.

MS. DENT: -- it’s identical to the
amount of acreage - -

DR. WEISS: No, it's not, there’'s --

MR. HARRI S: Mr. -- okay.

MS. DENT: Again, the amount of acreage
that you' re going to preserve is 116 acres, is
that correct?

DR. WE| SS: No, it's --

MS. DENT: On Tulare Hill.

DR. WEISS: On Tulare Hill.

MS. DENT: And that is the amount of
acreage that Cal pine currently controls.

DR. WE| SS: Yes.

MS. DENT: And the amount of acreage
that you' re going to preserve on Coyote Ridge is
15 acres?

DR. WE| SS: Yes.

MS. DENT: Out of a total of between
2000 and 3000 acres that are impacted by the
project?

HEARI NG OFFI CER FAY: Is that a --

DR. WEIl SS: Yes.
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MS. DENT: And can any of the witnesses,
gi ven your experience, and you all -- at |east M.
Crowe laid out experience with other projects, can
any of the witnesses point out to ne another
proj ect that they've worked on that shows
m tigation ratios equivalent to this project?

DR. \WE| SS: I think the talk of the
m tigation ratios used in this project, again |
need to defer to Linda Spiegel and Cecilia Brown
because they came up with the mtigation ratios
for the incremental i mpact.

MS. DENT: So none of you have any
experience in projects that you' ve worked on with
m tigation ratios equivalent to this project?

MS. CROWE: We have not worked on a
project before with Bay Checkerspot butterfly and
there was no precedence for calculating mtigation
necessary.

MR. DARVIN. And in all the projects
|"ve ever modeled |’'ve never done an over-esti mate
the way |I’ve done on this project to try to over-
predict nitrogen impacts. Typically we just | ook
at NOx emi ssions. In this case we actual ly al nost
doubled those to account for ammonia.

So, again, 1’ve never |ooked at
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Checkered butterflies before in ny life, but |
have done nitrogen deposition anal ysis, but never
to the degree of conservatismthat |’'ve done on
this project.

MS. DENT: MWell, let me ask Dr. Weiss
specifically, you indicated some fam liarity with
the loss of acreage in the Silver Creek area --

DR. WE| SS: Yes.

MS. DENT: -- of San Jose with the
butterfly habitat | oss of acreage --

DR. WE| SS: Um hum.

MS. DENT: -- up there.

PRESI DI NG MEMBER LAURI E: Ms. Dent, | et
me ask. Is it your position that the mtigation
that's being proposed in adequate?

MS. DENT: It’s my position that there's
been an i nadequate denmonstration on the record of
the basis for the mtigation that is being
proposed, that there is no expl anation for the
formul a t hat has been used.

And it is my belief that it is not
consistent with what | have seen in terns of
m tigation for other types of projects. And it’'s
not necessarily consistent with mtigation that

has been imposed by the City for Checkerspot
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butterfly habitat.

PRESI DI NG MEMBER LAURI E: s it your
belief that you can apply generic fornula to the
amount of acreage that is inposed as a mtigation
measur e on the biology or do you believe that it’'s
determ ned on a case- by-case basis, depending upon
the unique circumstances of each case?

MS. DENT: | believe it does have to be
determ ned on a case- by-case basis based on the
unique circunstances in each case.

PRESI DI NG MEMBER LAURI E: Okay, and so
t hese witnesses have testified that in their
opinion the mtigation measures are sufficient to
bring the | evel of impact bel ow si gnificance.

MS. DENT: I"mtrying to probe the basis
for their opinion

PRESI DI NG MEMBER LAURI E: Okay. You
have their written testi nony?

MS. DENT: |"ve | ooked at their witten
testimony, and that’'s why | asked the question
whet her or not they have any ot her projects where
they’ ve used this type of technique, the technique
that they used and that they testified to, and
that is in their witten testimony, is |looking at

this percentage of increase over background, and
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then applyi ng that back to acreage.

And |’ m aski ng whet her or not there are
any other projects that they' ve worked on where
they’ve seen t hat used.

HEARI NG OFFI CER FAY: And t hat, | thi nk,
has been asked and answered. And, Ms. Dent, |’ m
going to direct you to staff, because apparently
the applicant’s witnesses relied on staff approach
for mtigation acreage.

So, when staff testifies I think you
should pursue that with them

MS. DENT: Well, let me ask it this way.
When were the 116 acres purchased by Cal pi ne/
Becht el ?

MR. HARRI' S: Objection, this is not a
bi ol ogi cal questi on.

HEARI NG OFFI CER FAY: Sust ai ned.

MS. DENT: Fine, I'Ill ask the staff
wi thnesses.

HEARI NG OFFI CER FAY: Okay, thank you.
Anyt hi ng further?

MS. DENT: Let me | ook at my notes, just
a nonent, pl ease.

Oh, yes, | do have some questions about

a specific project that M. Weiss did indicate
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sonme famliarity with, and that’s the Silver Creek
project.

Are you fam liar with the mtigation
that was imposed for the Checkerspot butterfly for
the Sierra Silver Creek Ranches project?

DR. WE| SS: Yes, | am

MS. DENT: And did you work on the EIR
for that project?

DR. \WEI SS: | did surveys out on that
site in 1992, 1993 and 1994. And those data were
i ncorporated into the EIR but | have not worked
on that EIR for any of the planning out there
since 1994.

MS. DENT: So, you don’'t have any
famliarity then with the mtigati on acreage
rati os that were eventually identified as
m tigation for | oss of Checkerspot butterfly
habi tat for that project?

DR. \E| SS: | am famliar with the Fish
and WIldlife Service biological opinion. | don’'t
have it with me, so | couldn't tell you what the
m tigation ratios are.

MS. DENT: Do you know i f they are
consistent with the mtigation that is being

recommended in this project?
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DR. WEI SS: This is a very different
ki nd of habitat inpact. There' s quite a bit of
di fference of basically putting habitat under
pavenent in di screte acreage versus a diffuse
i ncremental impact from something like nitrogen.
Soit's a very different animal.

MS. DENT: Correct. There’s a very
di fferent -- the projects are different. But my
guestion for you is once you identify the amount
of acreage that’s being impacted by the project,
whet her or not the mtigation ratios, as they are
descri bed, which for this project turned out to be
one- hal f for Tulare Hill for impacted areas, and
three times for Coyote Ridge impacted areas,
whet her or not those mtigation ratios are, in
your opinion, consistent with the nmitigation
rati os that were used in that other Checkerspot
butterfly project?

DR. WE| SS: | would need to go back,
| ook at the acreage and fi nd out what the
m tigation ratio is.

MS. DENT: Thank you. I have no further
guesti ons.

HEARI NG OFFI CER FAY: Al right. I's

CVRP represented here? Apparently not.
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Al'l right, M. Ajlouny.

MR. AJLQUNY: Yes. Again, just to
mention that | didn't prepare cross-exam nation
because of the prehearing statenents on November
30th led me to believe that if the U.S. Fish and
W ldlife document was not out by then we wouldn’t
be having this. That's what | led to believe. So
| just wanted to open up with that.

HEARI NG OFFI CER FAY: kay, | have to
point out that the notice clearly identified
bi ol ogi cal resources, the testi mony of the
applicant and the staff, as part of the subject of
this hearing.

MR. AJLQOUNY: | understand, but | just
didn't really --

HEARI NG OFFI CER FAY: kay.

MR. AJLQUNY: When we were setting up
the dates it was stated that the U.S. Fish and
W ldlife mght be del ayed some. So they put it in
group 3, hoping that it would be in by now.
Knowing that it wasn't in, | thought we’d cone
here and it woul d be a continuance, and then we'd
go on to visual.

HEARI NG OFFI CER FAY: kay.

MR. AJLOUNY: So, anyways --
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CROSS- EXAMI NATI ON
BY MR AJLOUNY:
Q In all the modeling of the NOx -- and
" mgoing to use conmon lay terms, because |’ m not
into this profession, okay, so just bear with me,
i f you coul d.

But all the emi ssions com ng out and all
these cal cul ations that we’ve been talking about
was the met eorol ogy | ooked at? | nmean is that
what you use? It’'s |like what’'s going on in the
air for that area?

MR. DARVIN. Yes, we used one year of
hourly neteorology to run the models.

MR. AJLOQUNY: Ckay. And this is just
hypotheti cal for now But |I'’mgoing to read a
statement and then tell nme if that woul d change
sone of your testimony or your feelings, or what
you' ve been testifying today

MR. HARRI S: Do you have copi es of that
statement for counsel ?

MR. AJLOUNY: It’s something that |I'm
going to read fromthat has no bearing of where
it’s comng from I"’mjust going to read a
st at ement . But you all have it --

MR. HARRI S: If you want the witness to
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react to it 1'd like the witness to be able to see
t he statenent.

MR. AJLOUNY: Sure, if that makes a
di fference.

MR. HARRI' S: It does make a difference.

MR. AJLQUNY: It’s a one-sentence
statement, but I'Il read it, and then I'Il give it
to them

PRESI DI NG MEMBER LAURI E: Just read the
st at ement .

MR. AJLQUNY: In this situation the
entire valley is like a closed pipe and pollutants
are trapped from all sides.

If that was, and that’s hypothetical --

PRESI DI NG MEMBER LAURI E: Is this a
stat ement out of sone document?

MR. AJLQUNY: Yeah, and | wasn’'t going
to carry on, | just didn't want to bring it up and
then I get a objection because it isn't their
knowl edge. But it's the one, it's the testinony
of the five professors that was just docketed, you
know, sent to everyone a few days ago on air
pollution --

MR. HARRI'S: Air quality --

MR. AJLQUNY: -- the air quality from
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the five doctors and stuff |ike that.

MR. HARRI'S: And |I'’m going to object on
the basis that's air quality testinony.

MR. AJLQUNY: See, there you go.

MR. HARRI S: These are biologica
wi tnesses. Well, just because |'mright doesn’t
mean it’'s bad.

HEARI NG OFFI CER FAY: Is this a
bi ol ogi cal question you' re --

MR. AJLQUNY: Yes, because ny first
guesti on --

HEARI NG OFFI CER FAY: G ahead, --

(Parties speaking sinmultaneously.)

HEARI NG OFFI CER FAY: -- phrase it.

MR. AJLOUNY: Ckay. The first question
is again you did all your analysis based on how
air nmoves in that area, correct?

MR. DARVI N Yes.

MR. AJLQUNY: Ckay, and then if you
happen to find out -- and |'m not going to go far
with this, I'"'mjust trying to bring something up,
so when we do get to air quality we can take it
for what it’s worth.

HEARI NG OFFI CER FAY: But it's the

i mpacts on biology that you're getting at, right?
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MR. AJLOUNY: Yes.

HEARI NG OFFI CER FAY: kay.

MR. AJLOUNY: But the impacts were
calcul ated by how air nmoves in the area. And
because biol ogy is done before air quality, which
seeing this now | almost think it should be
reversed, just my opinion, so based on you doi ng
your analysis on how air moves and the plunes and
all that kind of stuff, would your testimony
change quite a bit if you felt that the valley’s
i ke a closed pi pe and pollutants are trapped from
all sides? |It's not moving |ike maybe your
anal ysis assumed it did --

MR. HARRI S: | " m going to object because
it calls for this witness to speculate on
testimony that’s not --

MR. AJLQOUNY: I menti oned hypot hetical.
| thought that covers --

MR. HARRI S: Still calls for
specul ati on.

MR. AJLOQUNY: Ckay.

HEARI NG OFFI CER FAY: Vell, let's just
cut through this. Wat assumptions did you nake
interms of the movement of air and pollution in

t he area?
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MR. DARVI N: | really don't make
assunptions in terms of how the air moves. Wat |
do is rely on a few different tools of techniques
that EPA provides to try to assess, you know,

di spersion within airsheds. One of those is the
use of representative onsite nmeteorol ogy as input
into the nodel, which basically contains one year
of hourly wind speed, wind direction, temperature,
m xi ng height, stability data.

That information is used in the nodel to
calcul ate the downwind concentrati ons. Now, the
models that I"mrequired to use by EPA and Bay
Area are called gaussi ng models. And they
i ncorporate in them a nunber of supporting
assunptions. And one of the nmpbst important is
that the at mosphere and source are in steady state
for one hour time peri ods.

Anot her one, too, is that all mass is
conserved. In ot her words, whatever we stick out
the stack is always available for dispersion.

So, in a sense | don't anal yze three
di mensi onal wind fields wthin the area because
that type of analysis would require all sorts of
i nformati on that would take not only tinme to

gather, but then you’' d have to find a model that
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EPA could accept, along with Bay Area, that would
represent the general area.

We tend not to do that because these
gaussi ng models are screening models. They are
desi gned to over-predict i mpacts. And if you
don’t show an impact with a screening | evel nodel
there really is no need to go and collect three
di mensi onal neteorology, or three di mensiona
stabilities and try to identify what the exact
flowis in the region.

Now we know that the area’ s not a cl osed
pi pe because if it were, you know, in time people
woul d obviously become -- | can never say the
word -- but, you know, pollutant |oading with
build up over time, and you'd see some mmj or
probl ems.

Clearly there is ventilation in the
area. And the gaussing model does a very good job
at predicti ng potential impacts from these types
of projects in areas with terrain.

So that statement that you read woul d
not change my testi nony.

MR. AJLQOUNY: Because you don’'t believe
the statenment could ever happen? From what | just

heard you say, that just a --
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MR. AJLQUNY: \What I'mtrying to lead to

is the nodeling that you did us
what ever numbers you get, if th
i ncorrect in future dates, woul
testimony of the deposition of
you know, amnonia falling down
grass and all that? | just --

MR. HARRI S: | "m goin
to the question calling for spe

HEARI NG OFFI CER FAY:
sustain that because you're bas
the basic assunptions of your t
woul d the result change. And t
case for anybody’s testi nony.
specifics, it's pretty general
themto get into that.

MR. AJLOUNY: M . Fay
concern is | feel in the air te
has been inaccurately done. An
yet. So | guess what I'mtryin
systematic in working with the

whol e testi mony, is that if it
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really emphasi ze that all their testinony change
that's all --

MR. HARRI' S: Can we be off the record?

PRESI DI NG MEMBER LAURI E: No, no, that’'s
not necessary. That's okay. But that’'s all
right, and if your argument, when we get to air,
is that the testimny is based on fal se
assunptions, well, you can then argue it then
foll ows that everybody else’'s testimony, based
upon these assumpti ons which you will all ege to be
false must fail. That will be your argument.

These fol ks have gone as far as they can
go.

HEARI NG OFFI CER FAY: | think what
you' re talking about --

MR. AJLQUNY: And that’'s the point |
want ed to make, Commi ssioner, is do we |eave
sonmething like this open for that testi nbny?
Because | think there's --

HEARI NG OFFI CER FAY: No, no. we' ||
take the evidence. You can argue in your brief
that if something that is taken later puts in
doubt some of the testinmony that was presented
previously, then that’'s somethi ng you argue.

MR. AJLOQUNY: Ckay. And I'Ill just ask a
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general question then. Are you famliar with this
docunent regarding the five professors from Mrgan
Hill on the air quality? Have you see it? Are
you famliar with it?

MR. DARVIN. |I'm fam liar with one
document that came out five nmonths ago, four --

MR. AJLOUNY: No.

MR. DARVIN. -- nmonths ago. | don’'t --

MR. AJLOUNY: Ckay, that’'s fine. Ckay,

l et nme go through my notes here.

| just heard recently from testi nony
t hat esti nates were doubled because of ammonia
em ssions, the slippage. Did | hear that --
heard that from somebody.

MR. DARVIN. | included ammonia
em ssions in the nodeling of nitrogen.

MR. AJLQUNY: And when you incl uded
that, by what factor, because of ammoni a em ssi ons
versus | guess NOx em ssions, or is NOx part of
ammoni a, | heard a comment that it was doubl ed
because of ammoni a.

MR. DARVI N: It basically doubl ed the
em ssion rate per turbine. I don’'t have the exact
nunmber in front of me, but what | did was took the

NOx emi ssions, added the ammoni a em ssions to
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those, and then model ed that as nitrogen.

MR. AJLQUNY: Ckay. So, would it be
your testimony then if there was absence of
ammnia it would be half as much i npact on the
surroundi ng area?

MR. DARVI N: Based on the met hodol ogy
that | used, the impact in the modeling route
woul d be less.

MR. AJLOUNY: Ckay. And as an expert,

woul d you prefer half of the em ssions versus

having to double -- | nean what would you prefer?
MR. DARVIN. | don’t understand the
guesti on.
MR. AJLOQUNY: Well, you -- how am|

saying this. As an expert w tness, and you know,
going through and bei ng concerned about the
butterflies and the habitat and everything around
it, would you --

PRESI DI NG MEMBER LAURI E: Sir, | don’t

think his personal preferences in life are

relevant. He's testified that if there's a change
in circumstances there's a change in impact. What
he has personal views on regarding life, | don't

find that relevant.

MR. AJLQUNY: Ckay, that's fair. But ,
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again, it's going to be you doubled your inpacts
or your cal cul ati ons because of amnmonia being part
of this process?

MR. DARVIN. The idea was to try to
over-estimte as nmuch as possibl e what the
potential of --

MR. AJLQUNY: Ckay.

MR. DARVIN. -- nitrogen effects woul d
be, so we included ammonia in the em ssions from
t he nodel .

MR. AJLQUNY: So, it sounds |like anmmoni a
is pretty significant as far as the i nmpacts?

MR. DARVIN. Well, in a sense we --

MR. AJLQUNY: It contributes.

MR. DARVI N -- added to it. In
reality, it plays a much smaller role than how we
modeled it. | assunmed instantaneous conversion in
the stack of ammonia NOx to nitrogen. In reality
it’'s going to take pl ace over time and di stance.
In fact, | believe at nighttinme the process is
actually reversed, but typically you can get
anywhere from 8 percent to 30 percent conversion
rates of NOx and ammonia to vari ous types of
nitrogen species.

But we wanted to just conpletely remove
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that fromthe equation and just assume that in
stack everything converted instantly and so when
we modeled the i mpacts we assumed everythi ng
com ng out of the stacks was just pure nitrogen.

So, we renmpoved all the chemi stry aspects
fromthis modeling analysis.

MR. AJLOQUNY: Ckay, | want to explore
the area of the cows hel ping out the butterflies.

MR. DARVI N Yeah.

MR. AJLQUNY: Ckay, because as a common
| ayperson |’ve always had a hard time with that.
So, | guess ny question is cows eat the grass,
right?

MR. DARVIN. Cows selectively eat the
i ntroduced grasses.

MR. AJLQUNY: Ckay, so the cows won’t
eat the plant, and | think they called it --

MR. DARVI N: Plantain --

MR. AJLOUNY: \What is it?

MR. DARVI N: Pl ant ago, California
plant ago.

MR. AJLQUNY: Ckay, whatever. Cows
don’t eat that, and that’s where the larvae and
the butterfly lay it on?

MR. DARVI N.  Yeah.
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MR. AJLOUNY
around eati ng grass,
know have four

MR. DARVI N:

MR. AJLOUNY
So and they don't have
correct?

(Laughter.)

MR. AJLOUNY:
figure this out, so if
foot area of grass and
he's going to eat that
so the butterflies can
underst andi ng,
of
feet of the cow? Or,
seri ous questi on,

DR. WE| SS:
caterpillars and pupae
the life cycle get

i's some do. But

populations are thriving in areas that

on the order of one to

one cow per ten acres,

doing fine.
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as far

woul d you i magine t hat

that ten by ten square foot

never

Vell,

st epped on by cows,

Bay Checkerspot
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kay. So, when cows go

as | know t he cows |

| egs and --

Um hum

they' ' re pretty heavy.

much of a | ong neck

I mean | 'mjust trying to
we take a ten foot by ten

put a cow in there, and

grass, keep it | ow enough

-- that's the theory I'm
50 percent
is crushed by the
mean I'’mjust -- this is a
did understand that.

if the issue is do
and ot her i nmobile parts of
the answer

butterfly

are grazed

ten cows --

no, excuse me,

and the popul ati ons are
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population can sustain a certa

mortality fromcows stepping on
The removal of cows,
led to the extinction of the bu
hundreds of acres of habitat in
Hills.
MR. AJLOUNY: Okay, b
to my question, | mean would th

you imagi ne the cows stepping o
of that --

DR. WE| SS: I --

MR. AJLOUNY: You hav

DR. WE| SS: -- 1 coul
figure on that.

MR. AJLOUNY: But you
this cow theory as history and
to be true as a specialist int

DR. WE| SS: Yeah, it’
my best scientific judgment; it
review in the scientific litera
consistent with all the observa
the area.

MR. AJLOUNY: kay, i

hard for me to understand, but
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tat conditions a
n anount of
it.
on the other hand,
tterfly across

the Sil ver Creek

ut just to get back
e cows -- wouldn’t

n what percentage

e no idea?

dn't give you a

"re just basing al
what you’ve known
his bi ol ogy?

s, you know, it’s
's passed peer
ture. And it’'s

tions we have in

t's al ways been

going on to the
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ot her subject of the other acreage that’s not
control led by Bechtel and Cal pi ne.

Do you have any scientific explanation
or proof of how to guarantee that cows are goi ng
to be there eating that grass?

DR. VEI SS: Yeah, because that area is
adjacent to what's existing conservation
easenents. It's grazed by the same rancher who
grazes mtigation | ease for the Kirby Canyon
andfill. And there’s no reason to believe that
he’'s going to be not grazing that land well into
the future.

MR. AJLQOUNY: But there' s no contracts
in place or anything that you know of ?

DR. WEI SS: There's the grazing lease
for the land as it exists, there’s a current
grazing | ease on the | and.

MR. AJLOUNY: Ckay. So is that lease
going to change at all with if the power plant
doesn’'t go in? Best of your know edge.

DR. WE| SS: Not that | know of.

MR. AJLOUNY: So, if we don’t have the

Met cal f power plant you won't have as great a

126

concern about these butterflies? Because the way

it's status quo right now they re doing just fine?
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DR. \WE| SS: No, |'mvery worried that
land that’'s not under conservation easements with
management gui delines could be m smanaged or
eventually devel oped.

MR. AJLQUNY: Are you aware of the plans
of the County or Cty as far as devel oping t hat
| and, and the restrictions on it right now?

DR. VEISS: | understand there are
restrictions, but --

MR. AJLOQUNY: So do you have any reason
to believe there's going to be any construction on
the hillsides knowi ng the LORS or whatever the
rules are of the Cty or County?

DR. VEISS: | would have to | ook in and
see what the potential development is up there,
but there have been developnment proposals in a
fair nunber of serpentine areas.

MR. AJLOUNY: But on this hillside you
don’t know i f any possibility of any devel opnent,
do you?

MS. CROWE: Are you talking about Tul are
Hill or Coyote Ri dge?

MR. AJLOUNY: Tul are Hill.

MS. CROWE: -- to back up.

DR. WEI SS: Onh, he’'s tal king about
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Tulare Hill. No, | --

MR. AJLQOUNY: I"msorry, all this is on
Tul are Hill.

DR. WEI SS: kay. No, | don’t know of
current devel opment proposals. | don’'t know if

Debra or the other people --

PRESI DI NG MEMBER LAURI E: Well, if your
answer is you don’'t know, that’s your answer.

DR. WE| SS: I don’t know.

MR. AJLQUNY: Yeah, that’'s fine. And
that’s what | find to be true. And you don’t know
of any planned devel oprment or anything to Tul are
Hill.

Do you know of any laws or LORS or
sonmething that woul d prohi bit building on the
hill side of Tulare Hill?

DR. WEI SS: You d have to go through the
Endangered Speci es Act, various hillside zoning
or di nances. But |’ve seen hillside zoning
ordi nances overruled by the City in the Silver
Creek Hills and other sort of projects.

MR. AJLQUNY: You don’t know that this
hill's already been reserved for --

DR. VEISS: This hill has not been

reserved. There’' s not - -
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MR. AJLOQUNY: You're sure about that?

DR. WEISS: -- there’'s not a
conservation easenment over it.

MR. AJLQUNY: Ckay, all right.

DR. WEI SS: And since we are tal king
about Tulare Hill | would like to back up very
briefly and say --

MR. AJLOQUNY: G eat.

DR. WEISS: -- that the management pl an
that goes in under this will guarantee a moderate
| evel of well nanaged grazing on Tulare Hill into
perpetuity.

MR. AJLOQUNY: O the controll ed by
Cal pi ne land? Or all |and?

DR. WEI SS: Controlled by Cal pi ne |and.

MS. CROWE: Yes, it --

MR. AJLOQUNY: And my concern is that |
think around 200 acres that’'s not controll ed by
Cal pi ne, that’s where | was going with all ny
guestioning. So there’'s nothing that you know
scientifically that's going to make t hose
| andowner s have cows on that |and?

MS. CROVE: No.

MR. AJLOUNY: So in your expert opinion

could you see how the butterfly m ght be affected

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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by the, you know, whatever the chem cal is that
makes t he grass grow?

DR. WE| SS: Ni trogen.

MR. AJLQOUNY: Ni trogen.

DR. VEISS: Wll, in the absence of
cattle grazing we'll get lush growth of grass --

MR. AJLOUNY: So that could be
significant impact on the butterfly?

DR. \WEI SS: If the cattle grazing were
renmoved - -

MR. AJLOQUNY: And there’'s no mtigation
to force those | andowners to have cows on that
| and?

DR. V\EI SS: I think you d have to talk
to Fish and Wldlife Service about that, but --

MR. AJLQUNY: Ckay, best of your
knowl edge - -

DR. WEI SS: The best of nmy knowl edge
it’s the 116 acres that are owned by Cal pi ne are
going to be where the management program - -

MR. AJLOUNY: Right, and ny concern is
not the 116, it’s the other tw-thirds of the
| and.

DR. WEI SS: Ri ght, well, |I’'mvery

concerned about the | ong-termgrazing managenent

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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of all serpentine | ands in the South Bay.

MR. AJLOUNY: kay. So, --

CHAl RMAN KEESE: But our concern is the
m tigation of the Metcal f project.

MR. AJLQUNY: Yes, and because --

CHAl RMAN KEESE: If you want to protect
the world you can do that, but we re focusing on
what it takes to nmitigate the Metcal f --

MR. AJLQUNY: Energy plant.

CHAl RMAN KEESE: Ri ght .

MR. AJLOUNY: Yeah.

CHAl RMAN KEESE: And that’'s 116 acres.

MR. AJLOUNY: And that -- well, no, see
that’'s only because they own that 116 acres. But
as the map says, you have around, |'m going to
guess around 300 and somet hing acres. Ri ght? And
my point is fromtestinony | heard earlier today
is that the emi ssions from the power plant --

PRESI DI NG MEMBER LAURI E: Your testi mony
is understood. The testimony and your argument is
that the nitrogen produced by this project will
i mpact lands outside of the control of the
applicant --

MR. AJLQUNY: Yes.

PRESI DI NG MEMBER LAURI E: -- which your
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argunent is could have an effect on the butterfly.

CHAI RMAN KEESE: But you're not going to
get any further than that on cross-exam nati on
here.

HEARI NG OFFI CER FAY: And you may want
to pursue it with the staff, too, as to how they
address their ratio, simlar to --

MR. AJLQUNY: |I'mnot worried about a
ratio, I'mjust worried about there’'s a third of
the land protected by cows guaranteed, two thirds
is not. And two thirds of the butterflies could
be affected on that hill. That’'s the only point
and | just wanted to know is that what you're
testifying today?

MS. CROWE: Currently there is no fence
that separates the properties, and all of the cows
wi Il be going across the entire hill. Until those
| andowners decide to separate their properti es,
and at that point they’'|ll have to go through the
consultation with Fish and WIldlife Service for
the butterfly.

MR. AJLQUNY: Yeah, and the point is a
fence could be put up there at anyti me.

MS. CROWE: Yes.

MR. AJLQUNY: Ckay, so there’ s no
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control, | guess once | get through this then I
won't go back there.
PRESI DI NG MEMBER LAURI E: Sir, as far as

the Commttee is concerned, --

MR. AJLQOUNY: | made my point?
PRESI DI NG MEMBER LAURI E: -- you're
through with it. I underst and.

MR. AJLOUNY: vell, --

MR. HARRI' S: Five, six times.

PRESI DI NG MEMBER LAURI E: Mr. Harris, |
don't think | asked for your input on the
guesti on. I"mtelling you | understand your
argunent.

MR. AJLQUNY: Ckay, thank you.

MR. HARRI' S: Can we be off the record
briefly?

HEARI NG OFFI CER FAY: Let’s go off the
record.

(Off the record.)

HEARI NG OFFI CER FAY: Anyt hing further,
Mr. Ajl ouny?

MR. AJLOQUNY: Yes. And | just -- oh,
regarding the red-1 egged frog, what does the red-
| egged frog eat?

DR. JENN NGS: Anything smaller than it
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does, and it nmoves, --

MR. AJLOUNY: Okay.

DR. JENNI NGS: -- including --

MR. AJLOUNY: So could it eat the larvae
fromthe butterfly? |'mjust --

DR. JENN NGS: They woul d probably not
be found in the same area. They're found in
di fferent habitats.

MR. AJLOUNY: So it won't be any i npact
on the butterfly?

DR. JENN NGS: Not by red-I|egged frogs.
| want to state for the record red-1egged frogs

have not been found on the site, or on Tul are

Hill.

MR. AJLOQUNY: Ckay, on the 100-f oot
setback, the way | understood earlier testinmony, |
think it’'s from Debbie -- that some of that 100-

foot setback is going to be disturbed, and then
repl anted or re-set back, trying to get it back to
its original state?

MS. CROWE: There will be temporary
di st urbance during the construction, and then
during the planting of the riparian trees.

MR. AJLOQUNY: Ckay, and in your

expertness in this whole area, when you have
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trucks com ng in and, you know, bulldozing, and

you know, movi ng land around and all that ki nd of

stuff, wouldn't that affect the -- what do you
call those guys -- they hide under rocks --
salamanders and what is it -- tiger sal amanders
and things. Wouldn't it -- | mean nmy kids play in
the backyard it like scares them off and they
never come back. I don’t have any salanmanders in

my back yard because ny kids are little and
finding them all.

Then they tend not to cone back. I's
that -- that’'s my experience. I's that your
experience, if you re going to disturb the | and
and all the salamanders run for cover, would they
come back to that area? | nmean is that going to
af fect them have some significant i mpact?

DR. JENN NGS: The only sal amander
that's at issue here for this Conmttee is the
California tiger salamander. |t has been not
found during protocol surveys on site. Therefore,
it’s not at issue.

MR. AJLQUNY: So, the protocol survey,
is that the one where you guys tal k about a probe
and check things?

DR. JENN NGS: Protocol surveys
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conduct ed under regul ati ons by the California

Depart ment of Fish and Game where we go out and

visual ly survey under prescribed time periods to

find salamanders if they're present or not.

MR. AJLOUNY: And that’'s where | was

confused, because earlier | heard it was just a

vi sual inspection. And then

more than a vi sual --

heard there was

MS. CROWE: In addition to the protoco

surveys that he' s conducted, we

re going to be

doing burrow probes before ground di sturbance.

MR. AJLOQUNY: So knowi ng t hat

salamanders, probably the tiger

t hey hi de under rocks?

sal amander, do

DR. JENN NGS: California tiger

salamanders are found 95 percent

cycle in small manmmal burrows.

of their life

MR. AJLOUNY: Does that nean little

holes or somet hi ng?
DR. JENN NGS: Yes.

MR. AJLOQUNY: Ckay.

DR. JENN NGS: Holes in the ground.

MR. AJLQUNY: Ckay, so if you did a

vi sual chances are you woul dn’t

see t hem anyways?

DR. JENN NGS: The protocols
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specifically state that you have to be looking for
them at the 5 percent chance in their |ife cycle
when t hey’'re above ground. That's why you foll ow
the protocol s. Because if you don't foll ow the
protocols you d have a very hard time in finding
t hese ani mal s.

MR. AJLQUNY: Ckay, so 5 percent of the
time they're not hiding in the burrows?

DR. JENNI NGS: That's correct.

MR. AJLQUNY: Al right, and the survey
was visual, didn't see any, so there won't be
any -- you probably won't see any when you're
going to move the ground?

MS. CROVE: Pr obabl y not.

MR. AJLOQUNY: Ckay. I's there any
species that you' re concerned about that are in
that 100-foot setback that’'s going to disturb?

MS. CROWE: No.

MR. AJLOUNY: None. Are you familiar
with the, and | want to -- what | remember is
guoted in the noise section, loud whistles in the
begi nni ng of building the power plant to clear out
sone pipes or something. Are you --

HEARI NG OFFI CER FAY: Is that the steam

bl ow you' re referring to?
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MR. AJLQOUNY: | think it’s the steam
blow, it’'s |oud, about --
HEARI NG OFFI CER FAY: Duri ng

construction?

MR. AJLQUNY: Yes. Well, | think just
before they -- there's a loud, Iike 120 db or
somnet hi ng.

HEARI NG OFFI CER FAY: | think he’'s

referring to the steam bl ow.

MR. AJLQUNY: Steam blow. Are you
famliar with that?

MS. CROWE: No.

MR. AJLQUNY: Ckay. I s anyone famili ar
about that |oud noise? | think -- no, okay.

Then | woul d say hypothetically if
there’s 120 db loud whistle for I think
approxi mately an hour, would you think that would
have any effect on any of the species that we've
been talking about, or any concerns of any
species?

MS. CROWE: Tenporary di sturbance
possibly, to nesting birds.

MR. AJLOQUNY: And temporary means they' d
| eave their nests but cone back?

MS. CROWE: Probably in the initial
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start of that noise, but then they’'d habi tuate to

t hat .

MR. AJLOUNY: Meani ng they’'d get used to
it?

MS. CROWE: Yes.

MR. AJLOUNY: Don't use big words with
me. All right. I just, fromyour testimony I

think | heard 75 to 90 db in nmovement is what's
going to happen with the trucks. And | think
anyt hi ng over 80, or anything under 80 wouldn’t
di sturb them Well, | thought 120 mi ght disturb
them to be a concern of yours.

MS. CROWE: Continuous noi se of 80
deci bel s and above would start to have effects.

MR. AJLOUNY: And continuous neans for
all the time, or one hour’s not consi dered
continuous?

MS. CROWE: Al the tine.

MR. AJLQUNY: Ckay. The recycling water
I ine going over -- the recycling water line that |
think you talked about, are you going to be going
under Fisher Creek with that at all?

MS. CROVE: Ri ght at this point it will
probably go underneath. This is at the junction

where Fisher Creek crosses underneath Santa Teresa
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Boul evard. So, yes, it will have to.

MR. AJLQUNY: And do you see any i npacts
when you' re doing the drilling there?

MS. CROVE: No.

MR. AJLOUNY: None at all?

MR. AJLOUNY: No, except for again the
potential for drilling mud.

MR. AJLQOUNY: How many feet woul d you

drill underneath the creek?

MS. CROWE: | don’t know t he specifics
for this particular drill, but normally the
directional drill is to the size of gas pipeline

or waterlines is about 70 feet or so.

MR. AJLQUNY: Ckay, and are these drills
the type of drills that you have a bit and it
turns and you use a | ot of water to kind of mx up
the dirt, and then it punps out the dirt? 1Is that
the kind of drilling that you know?

PRESI DI NG MEMBER LAURI E: Bef ore you
answer that question, staff, did we have a
bi ol ogi cal workshop? Did we get into these
i ssues?

MR. RICH NS: Yes, we did. W have a
nunber of bi ol ogi cal workshops and we went t hrough

these i ssues and the issues that the Cty asked.
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And the City was al so present at the workshop.

PRESI DI NG MEMBER LAURI E: Well, if you -
- | don't want to use this witness for discovery
for educati onal | earning experience. So, from the
testimony, from her direct exam nation you ask
specific questions, stick to the specific
guestions. Yes, sir.

MR. AJLOUNY: vell, --

MR. SCHOLZ: Commi ssioner Laurie, the
bi ol ogi cal wor kshop for this project was before
the route change.

PRESI DI NG MEMBER LAURI E: Okay.

MR. SCHOLZ: September '99 was t he
bi ol ogi cal .

MR. RICH NS: W had PSA workshops t hat
occurred after we published the PSA

HEARI NG OFFI CER FAY: Al so the witnesses
or some people on the panel have testified to the
potential for the mud to have an influence. So,
they’ ve obviously addressed the drilling inpacts.

Now, you' re getting into details of how
the drilling is done. I think they' ve al r eady
covered t hat subject.

MR. AJLOUNY: Well, |I'mjust getting to

details for a reason, because of my brief, in the
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recent acquaintances with people that do the
drilling and what they had to tell me.

So l'mtrying to get things specifically
said so you guys remember, and it’'s all going to
be in transcripts, and then when | do my brief,
capture that and then | bring out some ot her
i ssues. That's --

HEARI NG OFFI CER FAY: Okay, let’'s --

MR. AJLOUNY: You see, | don’t have the
money for testimony and witnesses and | feel at a
di sadvant age.

HEARI NG OFFI CER FAY: Let's get right to
it.

MR. AJLOQUNY: So that’'s the best way I
can do it financially.

HEARI NG OFFI CER FAY: See if they know.

MR. AJLQUNY: Ckay. So, back to the
guestion of the drilling, the 70 feet under. I's
it the type of drilling that you have some bits
and it just goes in a circle, and it has like a
robot drilling and it puts a |lot of water in, and
you' re sucking out the dirt at that time and
putting it in a pile somewhere? |Is that --

MS. CROWE: | don’t know what type of

drill they re going to use at that particular
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| ocati on.

MR. AJLOQUNY: So how would you come to
the conclusion that it wouldn’'t have any inpact on
the -- on any species?

MS. CROWE: There are no special status
species in Fisher Creek at that point. And then
we have a contingency plan that we developed for
drills where if there was a rel ease of the
drilling nud into the creek we stop drilling
i medi ately and contain it. And then pump that
mud out .

MR. AJLOQUNY: Ckay, so your testimony is
at that | ocation of the creek there s no species
that you re concerned about?

MS. CROWE: Not that |I'm aware of, no.

MR. AJLQUNY: Al right. Just one
monent, please, and | think |I'm done.

(Pause.)

MR. AJLQUNY: That concl udes my cross-
exami nati on, thank you.

HEARI NG OFFI CER FAY: Thank you. I's
there a representative from CARE present? All
right, would you |like to go ahead and cross-
exam ne.

MR. BOYD: M ke Boyd, CARE.
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CROSS- EXAMI NATI ON

BY MR BOYD:

Q My first question is first have any of
you had a opportunity to review Dr. Small wood’ s
comment s on the final staff assessment, the
prelim nary staff assessment and the mitigation
and nonitoring plan?

MS. CROWE: Yes.

MR. BOYD: So you have knowl edge of the
i ssues that he has rai sed. Have any of those
i ssues in any that he’'s raised in his written
comments in any way changed your position?

MS. CROVE: No.

MR. BOYD: What's your position on the -
- | want to know what your position is on whet her
or not there is sufficient informtion at this
time in the absence of a biological opinion to
close the record following this hearing on
bi ol ogi cal resources?

MS. CROWE: Can you ask that again?

MR. BOYD: | "’masking if followi ng the
conmpletion of this hearing today on biological
resources, if you believe there is sufficient
evidence in the record in the absence of the

bi ol ogi cal opinion fromU S. Fish and Wl dlife
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Service to close the record?

MS. CROWE: Yes, but | have not seen the
bi ol ogi cal opi ni on. If there are changes from
what we expect, then can’'t answer that.

MR. BOYD: So, and how about the
m tigation and monitoring plan? WII| that also be
affected by the -- possibly be affected by the
bi ol ogi cal opi ni on?

MS. CROWE: Yes, because the mitigation
pl an i ncorporates all of the conditions of the
bi ol ogi cal opinion, as well as all the ot her
permts fromFish and Gane --

MR. BOYD: So would you agree that in
t he absence of that biol ogical opinion that
m tigation and monitoring plan would not be yet
conmpl et e?

MS. CROWE: That's right, it’'s a
prelim nary draft right now, yes.

MR. BOYD: Okay. Yet you just said that
you thought there’'s sufficient information in the
record to close it following this hearing?

PRESI DI NG MEMBER LAURI E: That’' s based
on the infornati on she has. W know that if the
bi ol ogi cal opinion comes in different than what’'s

anti ci pated, a bunch of fol ks’ opinions in the
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proposed nodificati on measures would change.
That's a given. And that’s everybody’'s testimony,
and that’s understood.
HEARI NG OFFI CER FAY: W went over that
at the beginning of the hearing, that if the

requirenents are nmore stringent in the biologica

opinion then they will control. And the
moni toring plan will be nodified.
MR. BOYD: Well, ny concern is with the

meani ngful ness of CARE s participati on and other
menbers of the public’s participation on having an
evidentiary hearing when we don’'t have all the
information in the record.

PRESI DI NG MEMBER LAURI E: Make your
objection for the record, and --

MR. BOYD: And | --

PRESI DI NG MEMBER LAURI E: Mr. Ajl ouny
al ready - -

MR. BOYD. -- know that Dr. Small wood
has al so witten to you about this very issue and
raised it as an i ssue of piecemeal --

PRESI DI NG MEMBER LAURI E: Your objection
i s noted.

MR. BOYD: Okay. And also Dr. Snall wood

asked i f we could have a continuance or keep the
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record open until such time as the biol ogi cal
opinion has been released and t he public has had
an opportunity to review it and coment --

PRESI DI NG MEMBER LAURI E: Well, that --

MR. BOYD: -- is the position of the --

PRESI DI NG MEMBER LAURI E: You can
make - -

MR. BOYD: -- on that.

PRESI DI NG MEMBER LAURI E: That’' s not
appropriate for this witness. You can make the
request to the Commttee. And you have now nade
the request.

MR. BOYD: Okay. Basi cally the only
ot her question | had is about the mtigation. I's
the 15 acres that’'s proposed as nmitigation | ocated
in the impact zone for nitrogen deposition?

MS. CROWE: Yes.

MR. BOYD:. So on what basis can you say
that that mtigation is adequate if it could al so
potentially be, that site, itself, could actually
al so be potentially adversely i mpacted by the
project? How can you say that’'s sufficient if
it’s in the impact zone?

MS. CROWE: |’mnot sure | understand.

PRESI DI NG MEMBER LAURI E: She doesn’t
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underst and your question --

MR. BOYD: Okay, the 15 acres, | asked
you, is in the i mpact zone of the nitrogen
deposition, correct?

MS. CROWE: Yes.

MR. BOYD: And you said yes. And then
asked you earlier in your earlier testinony before
ot her intervenors, you were asked if you felt that
that mtigation, as proposed, was sufficient for
the impact.

MS. CROWE: And that’'s not ny deci sion.
It would be up to the Fish and WIldlife Service --

MR. BOYD: And you deferred that to the
Fish and Wldlife Service. Then what is your --
if you don’t have a position until the Fish and
W ldlife Service takes a position, which will come
out in their biological opinion, how can you say
that's sufficient?

MS. CROWE: Because | defer to the
experts.

HEARI NG OFFI CER FAY: Dr. Weiss, can you
shed any light on that?

DR. V\EI SS: I"mnot really sure what the
guestion is.

MR. BOYD: The question is about --
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HEARI NG OFFI CER FAY: I think he's
wonderi ng why can you have a mtigation area if
it’s within the inmpact zone. |s that your
guesti on?

MR. BOYD: That's my questi on.

HEARI NG OFFI CER FAY: Ri ght .

MS. CROWE: It’s not just preservation
of the habitat, too, it’'s also having a management
pl an using cattle to manage it.

MR. BOYD: Okay. Now, in your opinion
heard discussi on mainly about the Checkerspot
butterfly. You said you've read Dr. Snmall wood s
written i nformati on, and are you also aware that
Dr. Small wood did reconnaissance, two
reconnai ssance visits to the site, itself?

MS. CROVE: Yes.

MR. BOYD: And also did a survey?

MS. CROWE: Yes.

MR. BOYD: I ncluding probing in ground
squirrel burrows?

MS. CROWVE: No. I"mnot famliar with
his results.

MR. BOYD: Okay, and are you aware that
there was a di sagreement between the applicant’s

opinion and Dr. Srmall wood on the popul ati on of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

150
those gopher hol es, those ground squirrel holes on
Tulare Hill and such?

MS. CROWE: Yes.

MR. BOYD:. And if Dr. Snall wood
hypothetically is correct, would that change your
opinion on the |ikeli hood of habitat for the red-
| egged frog and the tiger sal amander ?

MS. CROVE: No.

MR. BOYD: Even with more gopher hol es?

MS. CROWE: Yes.

MR. BOYD: And do you base that opinion
on actual information that you ve gained through
probing those holes? O | heard, | thought
heard you say somet hi ng earlier about you woul d
only do that before construction, is that correct?

MS. CROWE: It’s based on Dr. Jennings’
protocol surveys.

DR. JENN NGS: The surveys are done to
pr ot ocol . Probi ng is not protocol approved.

MR. BOYD: So you're saying that you
don't believe that it’'s habitat for the red-1legged
frog, yet you haven’'t done the necessary
reconnai ssance to prove that, is that true?

DR. JENNINGS: |I'mthe expert for the

red-legged frog and California tiger salamander.
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Done t he work by protocol on site. |’ve also done
work in the area off site. All records that are
positive for California red-legged frogs have been
deposited with the Department of Fish and Gane and
the U S. Fish and Wldlife Service with a natural
di versity database forns.

If you want to find out where they're
positive records of animals in those areas, it’'s
public record, you can | ook them up. But as far
as onsite, there are no records of these ani nals.

MR. BOYD: My under st anding i s
di fferent, and Dr. Small wood actually worked for
U.S. Fish and WIldlife Service and did surveys --

HEARI NG OFFI CER FAY: W're getting --

PRESI DI NG MEMBER LAURI E: This is not
the time for an argument, sir --

MR. BOYD: No, |’ m not arguing --

PRESI DI NG MEMBER LAURI E: -- if you have
a question --

MR. BOYD: -- I'mjust saying | disagree
wi th your opinion. And | invite you to | ook at
it, D. --

HEARI NG OFFI CER FAY: And, M. Boyd, now
you' re testifying.

MR. BOYD: Okay, --
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HEARI NG OFFI CER FAY: This is not the
time to testify.

MR. BOYD:. My ot her question has to do
a mpjority of the site is under Santa Clara County
jurisdiction, where the riparian setback is 150
feet.

Why isn’t there 150-foot criteria for
this riparian corridor?

MS. CROWE: Again, this is the County
coordi nates for riparian corridor setbacks is 150
feet fromnatural streams. This portion of Fi sher
Creek is not natural, it’'s been nodified heavily.

MR. BOYD: Is it in the County?

MS. CROWE: Yes, it is.

MR. BOYD: Is it still considered a
ripari an strean?

MS. CROWE: It is a stream that’s been
modi fi ed, yes.

MR. BOYD: So it’s your opinion that the
150- foot set back does not apply?

MS. CROWE: That's right.

MR. BOYD: Okay. My other question is
do any of you have any experience with U S. Fish
and Wldlife Service' s biol ogical opinion in any

ot her projects that you may have wor ked on?
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MS. CROVE: Yes.

MR. BOYD: And in your experience is it
common for -- have you experienced -- was it with
| i ke an Energy Commission siting or was it more
like a normal EIR process?

MS. CROWE: Both.

MR. BOYD: Both. And is it your
experience that it’'s nornmal for a biological
opinion to take so long to be released?

(Laughter.)

MS. CROWE: Well, it’s common that it
goes over the regul ation timeframe, yes.

MR. BOYD: Okay. Now, t he ot her thing
that I’ mcurious about, initially there was a
di scussion of a habitat conservation plan in the
initial stages of this project.

Has that been abandoned by the
applicant?

MS. CROWE: Wich habitat conservati on
pl an are you referring to?

MR. BOYD: Initially there was
di scussion of the development of a habitat
conservation plan that would include this project,
in the early stages. And it just di sappeared, it

just fell off the map. And | was just curious if
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t hat - -

MS. CROWE: Yes, it’'s --

MR. BOYD: -- was still a possibility
here?

MS. CROVE: No.

MR. BOYD: And are any of you have any
knowl edge of the Nopomas (sic) Basin case against
the U S. Fish and Wldlife Service for the habitat
conservation plan up there?

MS. CROWE: Can you repeat that? |
di dn’t hear.

MR. BOYD: The question is are any of
you have any knowl edge about the case that the
U.S. Fish and WIildlife Service recently | oss
regardi ng the Nopomas Basin habitat conservation
pl an?

MS. CROWE: The Nat omas Basin?

MR. BOYD: Yeah.

HEARI NG OFFI CER FAY: I’ mnot sure what
the relevance is to what we're doi ng here.

MR. BOYD: Well, basically the
relevance, my understanding, if they understand
that, then the next question is what | would have
asked is if they believe that had any i npact on

the delay in the issuance of the biol ogical
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opinion.

MS. CROWE: | do not know

HEARI NG OFFI CER FAY: But that’'s the
Nat omas case; it’s a different environnent --

MR. BOYD: Well, I'"mjust trying to
figure out why it’'s taking so | ong.

HEARI NG OFFI CER FAY: Vell, | think we
can state for the record that at the Energy
Commi ssion we have had experience with the U.S.
Fish and Wldlife Service not meeting deadli nes.

Anyt hing further, M. Boyd?

MR. BOYD:. No, | think that’'s it. And
l"d just --

HEARI NG OFFI CER FAY: Okay, thank you.

MR. BOYD:. -- finish by requesting once
agai n that you keep the record open on biologi cal
until all the infornmation is in.

PRESI DI NG MEMBER LAURI E: Thank you,
sir.

HEARI NG OFFI CER FAY: Thank you. M.
William. M. Wllianms is --

MR. SCHOLZ: M. WIlianms could not make
it today. He’'s on a consulting trip.

HEARI NG OFFI CER FAY: (kay, and you're

Mr. Schol z?
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MR. SCHOLZ: Yes.

HEARI NG OFFI CER FAY: And according to
what cane out of the prehearing conference, you
were not schedul ed to cross-exam ne. Did you
notify the Comnittee that you intended to cross-
exam ne on this?

MR. SCHOLZ: My under standi ng t hat
there’s a limted number of questions that all
i ntervenors can ask.

PRESI DI NG MEMBER LAURI E: And that’s
correct, we provided flexibility to the point of
sone degree of flexibility.

HEARI NG OFFI CER FAY: kay.

(Laughter.)

HEARI NG OFFI CER FAY: Al right.

PRESI DI NG MEMBER LAURI E: Mr. Schol z has
been very good about --

HEARI NG OFFI CER FAY: W will indulge
Mr. Schol z.

MR. SCHOLZ: Thank you, M. Fay. |
didn't want to ask for privilege. Thank you for
af fording this opportunity.

CROSS- EXAMI NATI ON
BY MR SCHOLZ

Q Dr. Weiss, you've been studying the
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Checkerspot butterfly since 1979. \When did you
becone aware of the proposed Metcalf Energy
Center?

DR. \E| SS: In the summer and fall of
1999.

MR. SCHOLZ: Who notified you of the
proposed Metcalf Energy Center?

DR. VEISS: | first heard about it
t hrough the grapevine, because | try to keep on
top of Coyote Valley issues. And then | was
contacted by -- | received hearing notices and |
was contacted by CH2MHILL by Debra Crowe.

MR. SCHOLZ: Do you have any
recoll ection of being contacted by the community
much earlier than that?

PRESI DI NG MEMBER LAURI E: Why is any of
that relevant, M. Scholz? This witness is a
consul tant of the applicant. Why is it relevant
as to how he | earned about the project or who he
talked to?

MR. SCHOLZ: I want to know when he
becane a consultant to the applicant.

PRESI DI NG MEMBER LAURI E: \Why ?

MR. SCHOLZ: \Why?

PRESI DI NG MEMBER LAURI E: Um hum
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MR. SCHOLZ: Because he had severe
concerns about this project in September of '99.
And | want to know was he a consul tant then, or
did he become a consultant after those concerns?

PRESI DI NG MEMBER LAURI E: Ask him

MR. SCHOLZ: Okay, thank you. I'n
Sept ember of 1999 when you canme to the biological
workshop were you a consultant to the applicant?

DR. WE| SS: No, | wasn’t.

MR. SCHOLZ: Do you recall a number of
concerns you had with this project in September of
19997

DR. VEISS: Yes, | recall | voiced a
| arge number of concerns with the impact analysis.

MR. SCHOLZ: You were subsequently hired
by the consultant -- or as a consultant how nmuch
| onger after your Septenmber 99 --

DR. WE| SS: | started working for
CH2MHI LL as a subcontractor in February of 2000.

MR. SCHOLZ: What has changed in the
project, if you can, that somehow nmakes a |ot of
your concerns go away since September of 19997

DR. WEISS: A lot of my concerns were
i ncorporated into the deposition modelings, we

came up with a worst case scenario. And | think
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t hat was, and Cal pi ne/ Becht el addressed the issues
and came up with a mtigation pl an.

MR. SCHOLZ: One of the things you felt
was very important in Septenber of 1999 was that
there should be one year’s worth of data collected
at the site. And you were hired in February of
2000. So that’'s roughly a year now. Did you ask
the applicant to do one year’s worth of site data?
Did you col Il ect any measurenments of the ambi ent
deposi tion?

MR. HARRI S: Can you clarify what kind
of data you're talking about, Scott? Because
was at those meetings --

MR. SCHOLZ: Right, | was at those
meetings, as well. He said one year of field data
should be done if this project is to be
constructed. He proposed getting information
prior to construction and then additiona
moni toring once constructi on began. And he
suggest ed ways to collect that data on the site,

t oo.

DR. WE| SS: | believe those are going to
be i npl emented in the mtigation plan.
Construction is going to take place over an 18-

month to two-year period.
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MR. SCHOLZ: So right now you're doi ng
your estimtions for the background anbient on,
you know, using estimates. At the tinme in
Sept ember ' 99 you wanted to know what that data
was before you would start figuring out how to
m tigate this.

DR. WEI SS: W’'re using the best
avai lable scientific information at this point.

MR. SCHOLZ: How important are the Santa
Teresa Hills to the west of the site to the Bay
Checkerspot butterfly?

DR. WE| SS: Potentially they re very
i mportant, but the grazing management in the
County park is no grazing, and the habitat is
deteriorating.

MR. SCHOLZ: Can the Bay Checkerspot
butterfly get fromthe Coyote Ridge to the Santa
Teresa Hills without -- can they get there
directly fromthe Coyote Ridge to the Santa Teresa
Hi Il s?

DR. WEISS: Well, | mean they have to
fly over somet hi ng, but, yes. It'’s a very | ow
i keli hood of long di stance dispersal in this
butterfly.

MR. SCHOLZ: Was Tul are Hill the
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i mport ant stoppi ng point from Coyote Ri dge to the
Santa Teresa Hill s?

DR. WEI SS: Tulare Hill is recognized as
an i nportant dispersal corridor by the Fish and
W ildlife Service in their critical habitat
proposal.

MR. SCHOLZ: l"m just trying to
understand, is there another stopping point from
the Coyote Ridge to the Santa Teresa H Il s other
than Tulare Hill for the Bay Checkerspot
butterfly?

DR. \WEI SS: No, | believe it’s the only
substanti al serpentine outcrop betwen Coyote
Ri dge and the Santa Teresa Hills.

MR. SCHOLZ: Is it your goal to confine
the Bay Checkerspot butterfly just to the Coyote
Ri dge area?

MS. CROWE: No, --

MR. SCHOLZ: Or would you like to --

DR. VEISS: No, it’s not. | would |ike
to see the habitat in the Santa Teresa H lls
restored, and I would like to see the habitat on
Tulare Hill managed so as to i mprove the quality
of it for the butterfly.

MR. SCHOLZ: If you had a choice for the
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erfly woul d you

gy Center were not

DR. WEISS: Wth the mtigati on measures

in hand, | don’t have a preferen
further away from Tulare Hill.

MR. SCHOLZ: Thank you

HEARI NG OFFI CER FAY:
Schol z.

We're ready to move in
Are you ready, Ms. WIIlis?

PRESI DI NG MEMBER LAURI
t ake a break?

MR. HARRI S: Is it red

HEARI NG OFFI CER FAY

MR. HARRI S: | have a

HEARI NG OFFI CER FAY:
ahead.

MR. HARRI S: One serie

HEARI NG OFFI CER FAY:

ce for a site

Thank you, M.

to staff direct.

E: Do you want to

irect now?

Ch, sorry.

brief redirect.

Al right, go

s of questions.

Sure.

REDI RECT EXAM NATI ON

BY MR HARRI S

Q For Dr. Weiss, | want

to tal k about

cumulative inmpacts, actually cumul ati ve i mpacts

guestions. Are the nitrogen dep
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CVRP Cisco project conmparable to those of the
Met cal f project?

DR. \WEI SS: In the environmental i npact
report for CVRP they mentioned a figure of 212
tons of NOx being produced, primarily from
traffic.

MR. HARRI S: So they' re roughly
conparable, or is the Cisco project slightly
hi gher ?

DR. WEI SS: They’re roughly compar abl e,
but | think Cisco is a little bit higher.

MR. HARRI'S: To your know edge has the
City required Cisco to mtigate for their
contribution to the nitrogen deposition in the
Coyote Vall ey?

DR. WEI SS: Qite the contrary. They’'ve
been in complete denial that it’s even an issue,
and hired a consultant to critique my paper, which
I had to address.

MR. HARRIS: So the City's mtigation,
we had sone di scussion about whether our
m tigation for the Metcalf project was adequate,
is it your understanding the City's mtigation is
basically zero?

DR. WEI SS: Zero or perhaps even worse
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than zero by denying that there’s even an issue.

MR. HARRI' S: So in your opinion should
the Gty be requiring the Cisco CVRP project to
m tigate for their contribution to nitrogen
deposi tion?

MS. DENT: | "mgoing to object to the
guesti on on the grounds of relevance. It relates
to an entirely different project.

MR. HARRI S: There's a cunulative
i mpacts anal ysis which is conpl etely relevant to
the project.

MS. DENT: You've asked specifically
about mtigation for the Cisco project, which is
not before the Commssion. |[|'Il restate the
objection.

HEARI NG OFFI CER FAY: | understand it is
before the Comnmi ssion in terms of cumul ative
i mpacts. |Is that not right --

MS. DENT: He asked whet her the Gty --
you can restate your question. You asked whet her
the Gty should require nitigation for the Cisco
project and --

MR. HARRI S: I think my question was
fine.

MS. DENT: -- |1 don’'t think that's
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before the Commi ssion at all.

HEARI NG OFFI CER FAY: Well, M. Harris
perhaps you want to rephrase it in terms of not so
much what the Cty should do, but in terms of
i mpacts.

MR. HARRI S: From your perspective as a
bi ol ogi st, would it be biologically beneficial if
the Gty were to require Cisco to mtigate for
their contribution to the nitrogen deposition?

MS. DENT: | " m going to object again on
the grounds of relevance. That doesn't --

HEARI NG OFFI CER FAY: Ckay, --

MS. DENT: -- have anything to do --
HEARI NG OFFI CER FAY: -- that --
MS. DENT: -- with the Metcal f Energy

Cent er project.

HEARI NG OFFI CER FAY: -- objection is
overrul ed. Go ahead and answer the questi on.

DR. WEI SS: Could you just say the
guesti on one more time?

MR. HARRI S: I’m not sure | can.

(Laughter.)

MR. HARRIS: If Mollie will leave, |11l
try.

From a bi ol ogi cal perspective would it
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be biologically beneficial if the Gty had
required a cumul ati ve impacts analysis, if the
City had required Cisco to mtigate for their
contribution to nitrogen deposition?

DR. WE| SS: Yes.

MR. HARRI'S: A short answer, but thank
you. That’'s all 1 have.

HEARI NG OFFI CER FAY: That’'s all you

have, okay. Any recross on that narrow question?

Go ahead.
MS. DENT: Oh, I'"mgoing to go for it.
HEARI NG OFFI CER FAY: Wthin the scope
of the --
MS. DENT: W thin the scope.
HEARI NG OFFI CER FAY: -- redirect.
RECROSS- EXAM NATI ON
BY MS. DENT:
Q Now, there is a difference between

di rect and indirect impacts in terms of

m tigation, is there not? From a biological

m tigation standpoint, the impacts of the Metcalf
Energy Center are direct. The nitrogen oxide

em ssions are going to come fromthe construction
of the project, is that correct?

DR. WE| SS: From the operation of --
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MS. DENT: From t he operation of the
facility. The i mpacts such as they may be from
traffic are indirect inpacts, not direct inpacts
fromthe project. You're not indicating that CVRP
is going to have sone facility that is going to be
a stationary source of air em ssions that is
anywher e near Metcalf Energy Center, are you?

DR. WE| SS: No.

DR. JENN NGS: Excuse ne, you will
actually have em ssions from aut omobi |l es
contributing directly to nitrogen fornati on.

MS. DENT: Of course you will, but --

DR. JENN NGS: It’s just --

MS. DENT: ~-- they're not fromthe
facility.

DR. JENN NGS: They're a direct result
of the facility.

MS. DENT: It's not a stationary source
I i ke Metcalf Energy Center.

DR. JENNINGS: |It’'s a nobile source
which contri butes a | arge ambunt of NOx to the
airshed, and contributes a | arge amount of NOx,
especially fromthe parking | ot activities to the
| ocal area.

MS. DENT: Now, you indicated -- you’ ve
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talked about the CVRP project, but you are aware
that the City has required serpentine mtigation
for other projects with direct inpact on
serpentine habitat, aren’t you? Specifically the
Silver Creek Ranches or Sierra project that you
talked about earlier.

DR. WEI SS: Actually |I believe it's the
Fish and Wldlife Service that put the mtigation
requirenents in --

MS. DENT: Well, simlar to this project
it was through a biol ogi cal opinion, correct?

DR. WEISS: Correct, it was the --

MS. DENT: Thank you.

DR. WEI SS: -- biol ogical opinion.

HEARI NG OFFI CER FAY: Is that all?

MS. DENT: That’'s all.

HEARI NG OFFI CER FAY: kay. Any further
recross on this narrow topic?

MR. AJLOUNY: Yes, | do.

HEARI NG OFFI CER FAY: Okay, within the
scope of --

MR. AJLQUNY: That’'s right, and just in
regard to Cisco, now that you brought it up.
1/
/1
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RECROSS- EXAM NATI ON
BY MR AJLOUNY:
Q If Cisco wasn't built would it change
your testimony at all in the cunul ative i mpacts?

DR. VEISS: |If Cisco weren't built --

MR. AJLQUNY: Yes.

DR. \WE| SS: " mnot sure | understand
the question. |If Cisco weren’'t built we would
t ake CVRP out of the cumul ati ve impact study.

MR. AJLOQUNY: Ckay, that’'s what | felt.
And are you aware that there' s a great chance t hat
Cisco m ght not --

PRESI DI NG MEMBER LAURI E: No, that's
specul ati ve.

MR. AJLOUNY: No, that'’'s not
specul ati ve.

PRESI DI NG MEMBER LAURI E: Yes, it is
specul ati ve.

HEARI NG OFFI CER FAY: Don’t argue with
the Committ ee.

PRESI DI NG MEMBER LAURI E: I won't allow
the question. The evidence is that the project is
an approved project. \Wether or not it’'s going to
be built there's no evidence in front, and we're

not going to all ow any.
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MR. AJLQUNY: The cars going up and down
Santa Teresa, Mnterey Highway daily that are

there today, the traffic that’'s there, being held

up on Fri days. I don’t know if you' ve done some
studies. Isn't that doing the NOx emi ssions
anyways?

DR. WEI SS: Yeah, that’'s why there’'s
such hi gh background | evels --

MR. AJLOQUNY: Ckay, soO --

DR. WEISS: -- down in the South Bay.

MR. AJLOQUNY: -- so is it going to
i ncrease that nuch nore by having the corporation,
not just Cisco, but other corporations?

DR. JENN NGS: You Il be concentrating
ot her mobil e sources in the area.

DR. WE| SS: Ri ght, we’'re talking 20, 000
cars comng to Cisco.

MR. AJLQUNY: Yeah, but we under st and
that’s not going to happen overnight, is that
true?

DR. WEI SS: Well, we're looking at what
the ultimate i npact of projects wll be.

MR. AJLOQUNY: And when do you esti nate
that ultimte impact to be? One year, ten years,

20 years?
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DR. WEI SS: That’s not -- | can’'t answer

that question --

MR. AJLOUNY: WlIl, don’t you --
DR. WEISS: -- at this point --
MR. AJLOUNY: -- take into consideration

when you do your cunul ative inmpact?

DR. VEISS: That was a full build-out.

DR. JENN NGS: Yeah, we take whatever
was presented in the EIS or EIR, excuse me, and
use that in the cumul ati ve anal ysi s. I do not
recall what the exact buil d-out date was.

But, as a standard practice of a
cumulative analysis you look at the worst possible
i mpacts fromfull build-out and full operation,
what - have-you

MR. AJLQUNY: Ckay. Thank you.

HEARI NG OFFI CER FAY: Any other recross?
Al'l right. M. Harris, anything further?

MR. HARRI S: l'd just like to move my
docunments into evidence

HEARI NG OFFI CER FAY: kay. I think I
want to move in, if we could, I'Il go through all
of them  Exhibit 98, which is a new item
Exhi bit 99, which is also a new item  Exhibit 40,

which is the PSA comment s. Exhi bit 100 and
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exhi bit 101. Exhibit 102.

Exhi bit 51. Exhibit 52A. Exhi bit 52B
Exhi bit 103. And exhibit 80. And exhibit 18.
And | will wait on exhibit 95, as we still have
our visual testi mony.

But those are the ones 1'd like to move
into evidence at this tine.

HEARI NG OFFI CER FAY: Coul d you just,
starting with exhibit 40 and continuing, | | ost
you there.

MR. HARRI S: Okay, let me find exhibit
40. Okay, exhibit 40 you have. Moving down the
list the next one woul d be exhibit 100, the
bi ol ogi cal assessnment. Then the prelimnary
bi ol ogi cal resources, would be our mtigation and
i mpl ement ati on and nonitoring plan is 101.

And then the items bel ow as wel |,
exhi bit 102, exhibit 51, exhibit 52A, exhibit 52B,
exhi bit 103, exhibit 80, and exhibit 18.

HEARI NG OFFI CER FAY: Al right, is
there objection? Okay, hearing none, so moved.
Those are received into evidence at this point.

Al'l right, and that concludes your
direct testinmony on biol ogy?

MR. HARRI S: Yes, it does.
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HEARI NG OFFI CER FAY: (kay, then we want
to take a ten-m nute break and we' Il return at
5:30 and begin with the staff’'s presentation on
bi ol ogi cal resources.

(Brief recess.)

MS. WLLIS: Staff calls Linda Spiegel
and Cecilia Brown and they’' Il need to be sworn in.

HEARI NG OFFI CER FAY: Pl ease swear the
wi thesses.
Wher eupon,

L1 NDA SPI EGEL and CECI LI A BROWN
were called as witnesses herein, and after first
havi ng been duly sworn, were exam ned and
testified as foll ows:

DI RECT EXAM NATI ON
BY MS. WLLI S:
Q Ms. Spi egel, could you pl ease state your

name for the record.

MS. SPI EGEL: Li nda Spi egel .

MS. WLLIS: And spell your | ast name.

MS. SPIEGEL: S-p-i-e-g-e-1I.

MS. WLLIS: Was a statenment of your
gual ifications attached to your testinobny in
bi ol ogi cal resources?

MS. SPI EGEL: Yes.
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MS. WLLIS: Could you briefly state
your educati on and experience as it pertains to
bi ol ogi cal resources?

MS. SPI EGEL: I have two BAs that |
received, one in biology and one in chem stry
science in 1982. I"ve been working as a biologist
for 20 years on a variety of projects, and have
experience on a variety of species and habit at
types throughout the state.

And |’ ve prepared numerous bi ol ogi cal
assessments including | think six or so FSAs for
t he Energy Commi ssion. And |’ve hel ped prepare
anot her several FSAs for the Comm ssion.

MS. WLLI S Did you prepare the
testimony entitled biological resources in the
final staff assessment that’'s been previously
marked as part of exhibit 7?

MS. SPI EGEL: Yes.

MS. WLLIS: And do you have any changes
to your written testi mony that you're proposing
t oday?

MS. SPI EGEL: No.

MS. WLLI S Do t he opinions contained
in your testimony represent your best professional

j udgnent?
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MS. SPI EGEL: Yes.

MS. WLLI S For brevity's sake | think
that we will, instead of asking her some specific
guestions, 1'll just ask if she agrees w th what
the previous witnesses have testified, if that's
okay with the Committee.

First, does the proposed MEC project
comply with all applicable LORS for biology?

MS. SPI EGEL: There are some out st anding
permts that need to be obtained, but they are all
covered under various conditions in either my | and
use or water resources.

MS. WLLI'S: And other than that, does
the project conply with all |ocal ordinances and
regulations and standards?

MS. SPI EGEL: They don’'t strictly adhere
to two Gty guidelines, the noise and t he 100-f oot
setback.

MS. WLLIS: And can you expl ain?

MS. SPIEGEL: In the 100-foot setback
the Gty has requested that no constructi on occur.
This is not in the riparian corridor, itself, it’'s
the setback from -- the 100-f oot setback fromthe
ripari an corridor. And the applicant is proposing

to use a 75-acre area for constructi on for
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| aydown, for temporary di sturbance.

And from a biological perspective there
isn't an impacts associated with that because the
area’'s already very conpacted and there’'s no
vegetation there.

MS. WLLIS: |In your professional
opinion, does the project pose any signifi cant
adverse i npacts to the environment ?

MS. SPIEGEL: Yes. | deternined that
the project’s em ssions of NOx will result in
significant indirect and cunulative i npacts to
serpentine soils.

MS. WLLIS: And did you previously hear
the testinmony of Dr. Weiss?

MS. SPI EGEL: Yes.

MS. WLLIS: And do you agree with his
testimony regarding i ndirect and cumulative
i mpacts of NOx?

MS. SPI EGEL: Yes.

MS. WLLI S I's staff proposi ng any
m tigation for NOx?

MS. SPI EGEL: Yes. The nitigation
entails the purchase and | ong-term protection and
moni toring of 116 acres on Tulare Hill, and 15

acres on Coyote Ridge.
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And in addition, will be developing a
| ong-t erm management plan. And the managenent,
itself, will be funded in perpetuity. The
management plan will be witten in a manner that
i nsures the protection and enhancenent for the Bay
Checkerspot butterfly and its host species. It
i nvolves a cattle grazing regime that you heard
of .

Both Tulare Hill and Coyote Ri dge were
proposed as critical habitat recently for the Bay
Checkerspot butterfly, and therefore we feel that
these mtigati on nmeasures will actually contribute
to recovery efforts.

And the mitigation ratios, just to go
ahead and deal with that right here, is that the
ratio is three-to-one for Coyote Ridge, because
Coyote Ridge is considered a core popul ati on.
Tulare Hill is considered -- was nmitigated at .5-
to-one because it’'s marginal habitat where, in
ot her words, the health of Coyote -- the
butterflies on Tulare Hill are dependent on the
heal th of the butterflies on Coyote Ridge.

What we came up with was an acreage t hat
totaled, | believe, it was 131 acres. And we

requested that at | east 10 of those acres be
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purchased on Coyote Ridge. And how the rest cane
out, whether it’'s 116 on Tulare Hill or not, had
more to do with as long as it was appropriate
habi tat we were happy. As long as we had at | east
ten acres of the core.

So that’'s the nmitigation proposed.

MS. WLLI S I s staff proposi ng any
ot her mtigation?

MS. SPI EGEL: Yeah, there' s an awful |ot
of mitigation nmeasures actually, but mainly the
proj ect was designed to really reduce most i npacts
ot her than the NOx i mpacts, which even that they
greatly reduced their NOx em ssions to reduce that
i mpact .

But for the riparian area right now,
they are going to be taking 80 trees, and to
m tigate for that they're going to plant 320 trees
and increase the riparian corridor by, al most
double it, really, by four and a half acres.

So they’'Il have to plant those, and then
they'I'l have to monitor the success of that for
several years.

MS. WLLI S During the wor kshops and
t hroughout this evidentiary hearings concerns have

been raised about the possible effects fromthe

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

179
noise levels fromthis project.

Coul d you briefly explain the noise
| evels and their effect on the riparian corridor?

MS. SPIEGEL: As nmentioned earlier, it’'s
estimated that average is going to be about 60
deci bels. And all the literature |I've |looked at
there is nothing to i ndicate that that will have
any significant inpact on the birds or the mammal s
in the area.

Construction noise wll be high, and
hi gher than levels known to disrupt wildlife, but
those will be temporary in nature, and they won't
be as high, or they’'l|l be very equivalent to, the
sanme noise peaks when the train goes by.

So, again, right now there is -- the
construction would be consi dered temporary. Right
now the area is not used widely by wildlife at
all. It’s very low use. So the inmpact is not
considered significant. During operation it is
not consi dered significant.

MS. WLLIS: Concern was al so raised
about the effect on biological resources fromthe
I ighting. Could you please tell us what you
anal yzed and what you concl uded.

MS. SPI EGEL: The project will use | ow
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pressure sodiumillum nation in accordance with a
City ordi nance. Li ghts will be shiel ded and ai ned
upwards and away from the corridor.

And further, the visual resources has a
condition that requires all lights be shielded and
prohibits light frombeing visible fromthe
ri pari an corridor, therefore there’'s no i mpacts to
the riparian corridor from |lighting.

MS. WLLIS: A concern was raised by
CARE about avian collision with the proposed 240-
foot transm ssion line. Did you determne that
this transm ssion |line woul d cause a significant
i mpact to birds in the area?

MS. SPIEGEL: No. And there was also a
concern rai sed by CARE about the steam stack, the
145-foot steam stack. And there’s no evidence
what soever that either of these pose a significant
risk to bird collisions.

The nocturnal mgrating birds usually
fly 2000 feet above the ground, except during
i ncl ement weat her. Then they will fly lower. But
even with that, the majority of collisions have
been docunented at hei ghts of 500. And there's
very little records of collisions at anything | ess

t han 200.
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The greatest collision risk may occur
where the transm ssion line, itself, spans Fisher
Creek, which is about 20 feet in I ength. That is
antici pated to be very low. There may be sone
collision. And with that there may be some
fatality fromthat collision. But none of it is
expected to be significant.

MS. WLLI S Finally, did you review the
County of Santa Clara’'s LORS in regards to
ripari an set backs?

MS. SPI EGEL: Yes.

MS. WLLI'SS And do they apply to Fisher
Cr eek?

MS. SPI EGEL: No. They apply to Coyote
Cr eek.

MS. WLLIS: And can you explain why?

MS. SPI EGEL: Because it’'s not Santa
Cl ara parkl and.

MS. WLLIS: Fisher Creek is not Santa
Cl ara par kl and?

MS. SPI EGEL: Yes.

MS. WLLIS: Okay, thank you. I'd like
toturn to Ms. Brown. Could you please state your
name for the record.

MS. BROWN: Cecilia Brown, C-e-c-i-l-i-a
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B-r-o-w-n.

MS. WLLIS: And could you pl ease state
the agency you are representing and your job
title?

MS. BROWN: Yes, I'ma fish and wildlife
bi ol ogist with the U S. Fish and Wl dlife Service.

MS. WLLIS: Are you famliar with the
bi ol ogi cal opinion in this case?

MS. BROWN: Yes, | am

MS. WLLIS: And can you tell us what
the status of its release is?

MS. BROWN: | have subnmitted a draft
bi ol ogi cal opinion to nmy management for review.
They will be reviewing it in an expedited fashion
due to the present power crisis. And | expect
that it will be rel eased probably within the next
ten days.

MS. WLLIS: In your opinion is staff’s
testimony and conditions of certification that are
being proposed consistent with the biol ogi cal
opinion?

MS. BROWN: Yes, it is.

MS. WLLIS: And does the compensati on
package proposed to mitigate the inpact of NOx

provide sufficient protection to serpentine

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

183
species fromthese impacts?

MS. BROWN: Yes.

MS. WLLIS 1'd like to, at this time,
move our section on biol ogical resources in the
FSA into the record.

HEARI NG OFFI CER FAY: Is there any
objection?

MS. DENT: | have no objection to the
prepared testinony and to the testimony of the CEC
witness. 1’1l state my objection again to the
testimony of the U S Fish and Wldlife Service
wi tness for the record, because it was not
previously distributed or introduced.

HEARI NG OFFI CER FAY: Okay, your
objection is note. And we will receive the staff
testimony at this point into the record.

MS. WLLIS: Thank you. These witnesses
are avail abl e for cross-exani nation.

HEARI NG OFFI CER FAY: Al right. M.
Harris?

MR. HARRI S: I'd like to thank the
wi tnesses for being available for cross-
exami nati on. I have no questions.

HEARI NG OFFI CER FAY: kay. Cty of San

Jose.
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MS. DENT: Thank you. I have a few.
CROSS- EXAMI NATI ON
BY MS. DENT:

Q Starting first with the CEC witness, |I'm
going directly to the issue of the mtigation
acreage for the serpentine habitat.

Dr. Weiss testified earlier that the
formul a and the met hodol ogy for determ ning the
amount of habitat and the mitigati on requirenments
for the project were the CEC s. In fact, he
deferred to you on that subject.

In fact, that nethodol ogy and the
formul a were not yours, they were the applicant’s,
isnt that correct?

MS. SPI EGEL: It depends what you're
referring to. There was a formula that the
applicant proposed that | changed. And that’'s in
my testimony. And then the compensation ratios
were developed by Fish and WIldlife Service and
mysel f.

MS. DENT: So, referring to your
testimony, specifically to page 491 of your
testimony, you indicate in the mddl e of the page
t hat Cal pi ne/ Becht el proposed the foll ow ng

m ti gation package. And that was to acquire and
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manage cattle grazing on 116 acres and 15 acres.

So is that your testi mony that that was
their proposal ? They proposed that mitigation
package? Or is that an inaccurate statement?

MS. SPI EGEL: I need to find out exactly
where you are, but I --

MS. DENT: | "msorry, you're right.
We're going to have the same problem with the
pages. Your page is probably going to be like
493.

MS. SPI EGEL: Ckay, see, it says as a
result of this conclusion. You' re not reading the
whol e t hing. And above it it tal ks about we had a
wor kshop.

MS. DENT: Correct.

MS. SPIEGEL: So they proposed a
m ti gation package to ne at this workshop. And
then we tweaked with the -- they actually provided
a formula, and that’'s in their NOx filings.

And then | didn't completely agree with
it, because they used a wei ghted average and
want ed a direct deposition, so | changed it to
reflect what | felt was a better way to do it, and
with Fish and WIldlife in consultation.

They al so proposed originally just
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plus the 116 acres al one did not meet our
conpensation rati o once we calculated that. So
they had to find nore acres, and again, we just
requested that at | east ten be on Coyote Hill

So, | hope that answers your question.
A lot of this was, in fact, my doi ng.

MS. DENT: Well, again |I'm looking, now
|"mgoing to go back a couple of paragraphs in
your testimony to an earlier point in time where
you indicate in your testimony that to reduce
i mpacts to serpentine endem cs on Tulare Hill,
Cal pi ne/ Becht el proposed to manage the 116 acre
portion of Tulare Hill under its control -- and
that's a reference to 1999 -- for 30 years.

So that original core proposal for the
116 acres in 1999 apparently came from Cal pi ne/
Becht el .

SPI EGEL: Yes.

DENT: Is that correct?

5 & o

SPI EGEL: Um hum

MS. DENT: And then you held this
workshop and you further on indicate in your
testimony t hat management of -- Dr. Weiss stated

t hat management of Tulare Hill alone would not
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secure the Bay Checkerspot butterfly population
due to high sensitivity of the Coyote Ridge area.

And so this is where you indicate that
you started looking further than just Tulare Hill
in terms of impact on the butterfly, correct?

MS. SPI EGEL: Yeah, it was a result of a
workshop we had when we got as much information as
we possibly coul d.

MS. DENT: But the original proposal for
the 116 acres on Tulare Hill for the area directly
i macted by the plant hasn’t changed since 1999,
has it?

MS. SPI EGEL: Can you ask me that again,
restate that?

MS. DENT: Well, there's been a proposal
to manage 116 acres on Tulare Hill since 1999, is
that correct?

MS. SPI EGEL: There's been a proposal to
manage 116 acres on Tulare Hill, yes.

MS. DENT: And that was the applicant’s
proposal ?

MS. SPI EGEL: That was one of them

MS. DENT: Now, the conpensation formula
that you' re talking about, that’'s referenced a

little further down in your testimony, |I'msorry
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on my copy it’'s page 491.

MS. SPI EGEL: kay.

MS. DENT: And the conpensation fornmula
was based on a percentage of ambient |levels, was
based on comparing nitrogen deposition rates from
Met cal f Energy Center to nitrogen deposition rates
at anbi ent levels, is that your understanding of
the fornula?

MS. SPI EGEL: Yes, it’'s exactly what the
formula is. It says right here that whatever the
deposition rate on Tulare Hill was, it represented
13.5 percent of the anbient |evels.

MS. DENT: \Who proposed to use that
formul a that you woul d compare anbient levels to
deposition rates from the project? Who proposed
that formula fromthe very begi nning? Ws that
your idea? O was that Cal pi ne/ Bechtel’'s idea?

MS. SPIEGEL: Wll, that was a
conbinati on. Li ke | said, they proposed one
formula to use a weighted average. | deci ded t hat
| wanted to use direct deposition. So it’'s both.
And it was also a result of a workshop, and
di scussions with Fish and Wldlife. Nobody wor ked
ina-- 1 mean --

MS. DENT: My question relates to the
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use of the conmparison of ambient to contri bution.
| understand that they proposed using a weighted
average, which indi cated hi gher ambi ent | evels
than you thought were appropriate.

MS. SPIEGEL: That’'s not what the
weight ed average really dealt with, but what's
your questi on?

MS. DENT: Well, ny question is who came
up with the idea of calculating nmitigation based
on comparing anbient |l evels to contribution
| evel s?

MS. SPI EGEL: The applicant.

MS. DENT: And do you know where they
got that idea fron? Do you know what other
proj ect has ever used that kind of formula? Have
you ever --

MS. SPI EGEL: It doesn't really matter
to me where it cane from I thought it made a |ot
of sense. Every time we cone up with mitigation
we | ook at the specifics of the project, and you
| ook at everyt hi ng. Mtigation is innovative, and
it's adaptive, and it’'s specific to a situation.
And there was one time no mtigation, and then
there was, and sone mtigations don't work and you

throw t hem away. And ot hers you think of and you
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go |l like that. And this, to me, was commensurate
with the inmpacts.

MS. DENT: So, just so that |
underst and, you re not aware of any other project
for which this type of formula has been used?

MS. SPIEGEL: No, but | wouldn't be
surprised if it’'s used in the future.

MS. DENT: And this -- so you start with
| ooking at how much of an increase in nitrogen
deposition over anbient levels there are fromthis
project. That's where you start fromwith this
formula for comng up with mitigation acreage, is
t hat accurate?

MS. SPIEGEL: | started with what? |I'm
sorry?

MS. DENT: Well, you start with a
formul a that compares nitrogen deposition from
this project to nitrogen deposition from other
sour ces.

MS. SPIEGEL: No. W looked at the
ambi ent | evels. And we |ooked at the
contri bution, the percent of contribution that
this project would be addi ng, what percentage
MEC's contribution is in relation to the ambient

si tuati on.
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MS. DENT: Okay, thank you. You did not
being by looking at the total amount of acreage
that is inmpacted by the project?

MS. SPI EGEL: At one point we did. But
| thought the biggest impacts in my mnd were on
Tulare Hill because that was directly adjacent.
And then our other big area of concern was Coyote
Ri dge, so those are the areas that | focused in
on.

The applicant actually | ooked at the
bi gger -- their mtigati on package did look at all
t he serpentine habitats.

Agai n, this is what we came up with.

MS. DENT: And, again, in the sane
section of your testimony, the area that will be
i mpact ed by this project, by Metcalf Energy
Center, the area of serpentine habitat, is 339
acres on Tulare Hill, and the nunber for Coyote
Ri dge does show up here, it’'s 2328 acres

MS. SPI EGEL: Yeah, but that’s just what
represents, 339 acres is Tulare Hill.

MS. DENT: And that entire area w Il be
affected -- equally affected by Metcal f Energy
Center. In other words it isnt --

MS. SPI EGEL: Yes.
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MS. DENT: -- just that 116 acres is
going to be impacted, the whole 339 acres is going
to be i npacted?

MS. SPI EGEL: Yes.

MS. DENT: And, again, we're adding
enough nitrogen fromthis project to take the
nitrogen deposition from8.5, we’'re adding anot her
1.15, to 9.6, is that correct?

MS. SPI EGEL: \here are you getting
t hose number s?

MS. DENT: Well, that’'s page 486 on ny
version of your testimony. I think it’s a couple
pages | ater for you.

MS. SPIEGEL: The 8.4 is the ambient,
and to the best fromour modeli ng we detern ned
that -- |I'm not sure what numbers here, it’'s all
in here, that would be contri but ed.

And so the simplest way to do it is to
add them up, and then conme up with a cunul ative.
But it’s probably, you know, it’'s a model, it’s an
esti mat e.

MS. DENT: Right, your testimony
i ndi cates the estimated annual direct deposition
of nitrogen to be 1.13.

MS. SPI EGEL: Ckay, that woul d be the
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esti mat ed annual direct --

MS. DENT: Right, we'll do cunulative in
a m nute.

MS. SPI EGEL: Yeah, hold on, | want to
make sure that this is -- yeah, this was based on

these isopl eths maps

MS. DENT: So, now I'm-- you're taking
Nox concentrations on 339 acres, up from 8.4 to
1.13 -- up to, I'"'msorry, 9.4 or 9.5 to the top
end of the range where you expect an impact on
plant life, according to your earlier estimte in
t he PSA.

Why is that not a significant impact on

the entire 339 acres?

MS. SPIEGEL: | never said that it
wasn’t a significant inmpact. | said it is a
significant impact. | do --

MS. DENT: So you - -

MS. SPI EGEL: -- believe that the
m ti gation reduces to less than significant
| evels.

MS. DENT: So you have a significant
i mpact, then, in your view, on the entire 339
acres.

MS. SPI EGEL: And beyond. \Wherever this
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i sopl eth hits in certain areas you' re going to
have sone contri bution fromthe MEC nitrogen

MS. DENT: |’mjust going -- |I’m now
just going to MEC and Tulare Hill. So there' s a
significant impact on the entire 339 acres of
Tul are Hill.

Now, then you have an increase of .13 in
the deposition on Coyote Ridge. I's it your view
that that's a significant inmpact on Coyote Ridge?
SPI EGEL: Yes.

DENT: The i ncrease of .13.

5 & o

SPI EGEL: Yes.

MS. DENT: So you have a significant
i mpact then on the entire 2328 acres?

MS. SPIEGEL: Yes. There's a
significant impact occurring right now

MS. DENT: | "m aski ng about this
proj ect, because --

MS. SPI EGEL: Wl I, the reason the
project, in and of itself, is not a problem but
it'’s contributing to an already stressed
ecosyst em

MS. DENT: Right, so there is a
significant impact just directly fromthis

project. We haven’t gone to cumul ati ve yet at
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all. W' re just talking about fromthis project.

So, we have a significant -- again,
had trouble following in the testi nony, we have a
significant impact, then, to the entire 2600-somne-
odd acres, | guess, correct?

MS. SPI EGEL: Yeah.

MS. DENT: So we have a significant
i mpact to the entire 2600- some-odd acres, but it’'s
your opinion that mitigating on 131 acres is
adequate mtigation for a significant inpact on
2600 acres?

MS. SPIEGEL: |I'’m saying that | believe
that, for one, without the mtigation there s no
protection occurring right now Wth the
m tigation we will have protection. And |I'm
sayi ng that you can’t nmake one project pay for the
current situation that you're in right now. But
you can make them pay for their contribution and
their inpacts. You have to make it commensurate
wi th their inpacts.

MS. DENT: Well, let’s talk about that
for a moment. The 339 acres, at |east, at Tul are
Hi Il does support habitat for the butterfly ri ght
now. Apparently the current background annual

concentrations, if they indeed are 8.4 kg per
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hect are per year, is not preventing the habitat
fromthriving. There is a butterfly popul ation

there currently.

MS. SPI EGEL: | wouldn’t call it
thriving on Tulare Hill at all. And that’'s
because it’'s bei ng grazed. If it wasn't being
grazed, then the fertilizer fromthe nitrogen

woul d all ow the grasses to cone in, and there
woul d not probably be a butterfly popul ati on
there.

MS. DENT: So current, but current
management of the property is allowing that to
occur?

MS. SPI EGEL: Is allowing what to occur?

MS. DENT: Is allowing the habitat to
occur, the current management of the property and
current annual NOx concentrations on the property
still permt butterfly habitat.

MS. SPIEGEL: Yes. There is the host
species there right now Butterflies haven't been
seen in awhile, but they’'re there.

MS. DENT: After the project comes in
you' re going to have higher NOx concentrations,
you know that for sure, on the whole 339 acres.

And you don’t know for sure whether you're going
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to have cattle grazing on that entire 339 acres,
do you?
MS. SPIEGEL: | do know that we'll be
managi ng the other 116 in perpetuity which we have

no, there’s no protection in place now to keep it

t hat way.

MS. DENT: So on 116 acres you know t hat
there will be a managenent scenario in place that
will --

MS. SPI EGEL: For 131 acres total, yes.

MS. DENT: On Tulare Hill --

MS. SPI EGEL: 116.

MS. DENT: Okay. Now, | ooking at the
cunmulative issue, | just want to make sure that

understand the testimony on that.

Agai n, the previ ous wi tnesses i ndicated
that the cumul ati ve deposition rate of 1.5 on
Tulare Hill that's referenced on page 486 of the
testimony that | have, is a modeling estimate for
MEC, for Metcalf Energy Center, CVRP, Cisco’'s
project, and for residential housing planned for
the urban reserve further south.

MS. SPI EGEL: Yes.

MS. DENT: |Is that your understanding?

MS. SPI EGEL: Yes.
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MS. DENT: So, if MEC is 1.13 of that
1.5 then we are left to understand that the
entire Cisco project and 20, 000 houses are going
to be responsible for .37 of that 1.5?

MS. SPIEGEL: | don't know if that
modeling, if you could use the modeling in that
way. I don’t know if it’'s additive like that or
not. | can’t answer t hat

MS. DENT: Well, what was your
underst andi ng of that nodel when you put this in
your testimony?

MS. SPIEGEL: | | ooked at the results of
the nodel, and | got, again you look at the
i sopl eths and they | ooked at the ambient, as well
as the other three, but it does not mean that each
one is in itself additive. I don’t know what goes
into the nodel to make that, to cone up with that
final --

MS. DENT: But it was your understanding
that, again as the previous witness testified,
that the cumul ati ve depositions refer to --

MS. SPIEGEL: Al three.

DENT: -- all three?

SPI EGEL: Ri ght .

5 7 B

DENT: And that the direct
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depositions refer to just Metcalf Energy Center?

MS. SPI EGEL: Yes.

MS. DENT: And that sanme anal ysi s
applies to Coyote Ridge, as well?

MS. SPI EGEL: Yes.

MS. DENT: And you don’t -- now the
cumul ative depositions on Coyote Ridge, did you
have any under st anding about whether cunulative
depositions at Coyote Ri dge were considering ot her
sources?

It woul d appear that if you have
cumulative depositions at Coyote Ridge of 3 kg per
hectare per year, and only 1.5 at Tulare Hill,
that the cumul ati ve depositions at Coyote Ri dge
must have been considering nore sources than the
cumulative depositions for Tulare Hill. Would you
agree with that?

MS. SPI EGEL: Just a second, |'ve got to
make sure that this is correct here.

HEARI NG OFFI CER FAY: I"d just caution
you that unless Ms. Spiegel is qualified as a
model i ng expert, your questions into the details
of the nodel are really not that hel pful

MS. DENT: well, --

HEARI NG OFFI CER FAY: | heard her
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testify that she relied on the results of the
model without having created the model. And so,
she may not be the right witness for some of these
guesti ons.

MS. DENT: Her anal ysis was based on
conmparing depositions fromthis project to
depositions from ot her projects, and she’'s
testified that she thought that was a proper way
to do the analysis and it adequately mitigated.

So, I'mjust trying to make sure | know
how she understood this nodel to worKk.

MS. SPI EGEL: Again, | relied on our air
gqual ity people to tell me that they agreed with
the assumpti ons of the model, and they agreed with
the results of the nodel.

And | took the nunbers fromthe nodel.
| had nothing to do with the nodeling, itself.

MS. DENT: So, you have no, then,
opinion on what went -- you have no opi nion on the
meaning of the cumulative depositions on Coyote
Ri dge and what ot her nitrogen depositions were
taken into account in looking at cumulative
depositions --

MS. SPI EGEL: ["11 tell you, | have an

opinion on it that | think that it needed to take
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i nto account the two projects that were mentioned
earlier, because those are the tw projects we
know t hat coul d have some maj or nitrogen
contri butions to the area, and the Metcal f.

So, yeah, we requested that all those
t hings be model ed.

MS. DENT: | have just really I think
one last question, and this is about the
background NOx concentrati ons.

Did the background NOx concentration
that again is plugged into the model that you
relied on for determ ning that the mtigation is
adequat e, the background concentrati on of 8. 4.

That is not based on any informati on on background
concentrations actually on Tulare Hill or Coyote
Ri dge, is it, to your knowl edge? It’'s based on
areawi de background concentrati ons?

MS. SPIEGEL: Right. It’s based on the
best i nformati on we have for this area.

MS. DENT: Well, it would be possible,
certainly, to take estimates on Tulare Hill and
Coyote Ri dge, wouldn’t it?

MS. SPIEGEL: | don't know. [1’'d have to
talk to -- to ask Stuart how feasi bl e that would

be.
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MS. DENT: So you didn’'t have any
di scussion with the applicant about that?

MS. SPI EGEL: About taking -- | believe
we did in a workshop and it didn't appear to be
sonething that we could do right away.

We also felt that the informtion we had
was probably pretty representative.

MS. DENT: Are you -- have you reviewed
for the CEC nmitigation packages for other sinlar
proj ects?

MS. SPI EGEL: For other Commi ssi on
projects, you nean nitigation package --

MS. WLLIS: Could | ask for a
clarification. Are you asking for other power
pl ants and certain sizes, or --

MS. DENT: Let’'s -- we’ll start wth
have you, in your role at the CEC, reviewed any
ot her habitat mtigati on packages for power pl ant
proj ects?

MS. SPI EGEL: Certainly. Every one --

MS. DENT: And how many of those have
you reviewed?

MS. SPI EGEL: How many? |’ve written
the assessments on at l|least six, and |’ ve revi ewed

or hel ped on another | don’'t know how many.
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MS. DENT: Now, how many of those, if
any, have involved the nitrogen oxide deposition?

MS. SPI EGEL: Right now we’ve had it
di scussed i n anot her project down south.

MS. DENT: And does that involve
Checkerspot butterfly habitat or some ot her
habi tat ?

MS. SPIEGEL: A different Checkerspot
butterfly, yes.

MS. DENT: And that project, the name of
that project is?

MS. SPI EGEL: | think it’s Blythe. |I’'m
pretty sure.

MS. DENT: And do you know whet her the
applicant in that project is proposing the same
met hodology that is proposed in this project for
determ ning the appropriate ampunt of habitat?

MS. WLLI S | m going to object on
relevance. W’'re going into another project at
this point.

MS. DENT: | think it’s highly relevant
to know whet her or not this project is typical in
terms of the met hodol ogy, since we’'ve really had
testimony that there was no precedent --

HEARI NG OFFI CER FAY: Well, | have
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doubts about the relevance but |I’mgoing to all ow
the question because |I think, you know, you' ve got

an entirely different environment down there, but

" mgoing to all ow the question. Go ahead,
pl ease.

MS. SPIEGEL: | was involved in sonme of
that. They reviewed our mtigation here. The

problem was they didn’t have as nuch data as we
did here. Some of the work that’'s been done here
that wasn’t on serpentine habitat.

They already had areas that were
protected, so unlike here, that wasn’t somethi ng
that Fish and Wldlife Service down t here wanted
to pick up right away. Instead they wanted to get
more i nformati on.

There was just so many differences
between the two that we felt that the cal cul ati ons
used here woul dn't apply there. And we cane up
wi th sonething conpletely different; related, but
di fferent.

MS. DENT: Well, let me ask the question
maybe a little bit differently. Are you aware of
any ot her project that you' ve revi ewed where
there’' s been a discount applied to the acreage

based on background or anbient |levels simlar to
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the di scount that was applied to the acreage on
this project?

Your formul a, you start out initially by
di scounting the 339 acres on Tulare Hill to 13.5
percent, because of anbi ent -- because ambient
conditions are such that you think their
responsible for the remaining 87.5 percent, or --
my mat h’s not good, but -- are you aware -- have
you done that in any other projects where you
initially, right at the outset, discount the
i mpact ed acreage because there are ambi ent
conditions? Because of ambient conditions.

MS. SPI EGEL: I don’t think I discounted
anyt hi ng. | took, like | said we came up w th
sone formul as that we felt nade sense. That we
| ooked at their contribution to the existing

situation. There's no discount given

MS. DENT: Well, I'"mgoing to read a
sentence in your testinony. Mul ti plying 3.5
percent by the 339 acres on Tulare Hill that will

be directly impacted, yields 14.5 acres.

MS. WLLIS: Could | ask you to refer to
the page you have --

MS. DENT: It's 491.

SPEAKER: 493.
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MS. SPI EGEL: Yeah, and | know where
that is on here.

MS. DENT: So you took the 339 acres to
begin with that you say will be directly inpacted
and you only | ooked at 13.5 percent of that.

MS. DENT: So you took the 339 acres to
begin with that you say will be directly inpacted,
and you only | ooked at 13.5 percent of that. And
that 13.5 percent comes from comparing nitrogen
deposition fromthis project to nitrogen
deposition with anbient levels, and it's really ny
guestion is whet her or not you, in other projects
that you ve revi ewed, have ever used that type of
met hodol ogy before.

MS. SPI EGEL: Li ke | said, every project
we're very innovative and different. And this one
| don’t believe |I've used in the past. But | do
think it will be used in the future. And | hope

it's used in this area.

HEARI NG OFFI CER FAY: |’'m going to j ust
i nterject --

MS. DENT: That's -- that's --

HEARI NG OFFI CER FAY: That’'s all you
have?

MS. DENT: That' s - -
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HEARI NG OFFI CER FAY: Ckay, --

MS. DENT: | " mgoing to look at ny notes

HEARI NG OFFI CER FAY: -- I"mgoing to
i ssue a tentative order, subject to support by the
Committee, but the parties in this case, |
underst and, have all been served -- did staff
serve its testimony in hard copy on the parties?

MS. WLLI S Yes, we - -

HEARI NG OFFI CER FAY: You don’'t rely on
the website?

MS. WLLI'SS No, no. The City of San
Jose has recei ved - -

HEARI NG OFFI CER FAY: kay, so --

MS. WLLIS: -- they received --

HEARI NG OFFI CER FAY: -- after this
hearing all parties are directed to use the hard
copy that they’'ve been served. It avoids this
ki nd of reference problem

The webpage is a great conveni ence, but
if you're going to cross-examine a witness you’ ve
got to tell them exactly where in their testimony
the line is that you re quoting. OQherwi se, it’'s
very unfair and | think it wastes a |l ot of time.

So that’s an order subject to Conmttee

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

208
approval.

MS. DENT: | had no idea there was a
di fference in the paginati on.

HEARI NG OFFI CER FAY: I under st and.
understand. And this is not -- you' re not the
first one to make this mstake. And it's subtle
enough that it’s an easy m stake to make.

But | want people to be on notice in the
future, because if you download from the web and
then print it out, your pagination won't match.
And we all need to be on the same page.

(Laughter.)

HEARI NG OFFI CER FAY: As it were. Okay.

I's CVRP here? No.

MS. DENT: l'd like a monment to -- you
asked if | was done. | said1l'd like a monent --
HEARI NG OFFI CER FAY: Gh, I'msorry,

t hought you said you were done.

MS. DENT: | do have a couple questions
for the Fish and WIldlife Service w tness, since
that person testified.

l|"d like you to state your position with
the U S. Fish and Wldlife Service, and what the
review process will be for your draft opinion.

MS. BROWN: My position is Fish and
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W ldlife Biologist. It will be reviewed by ny
supervi sor, and then by the Division Chief of the
Endangered Species Division. And then by the
Assi stant Field Supervisor of the office.

MS. DENT: And will the Assistant Field
Supervi sor then be the one to sign the biological
opinion?

MS. BROWN: Yes.

MS. DENT: So, --

MS. BROWN: It will either be the
Assi stant Field Supervisor or the Field Supervi sor
who signs the opinion. One of those two peopl e
will do the final review and sign the opinion.

MS. DENT: So, it has two or three
| evels of review to go through --

MS. BROWN: Yes.

MS. DENT: -- after you? Thank you.

HEARI NG OFFI CER FAY: Anything further,
Ms. Dent?

MS. DENT: No, thank you.

HEARI NG OFFI CER FAY: The next party is
M. Ajl ouny

MR. AJLQUNY: Ajlouny. Just to follow
on so | don't forget my thought there, is there

going to be an opportunity to cross-exam ne the
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person that signs that docunment? |Is that part of
the process? No? So is that going to be entered
as testimony or anything, that document?

HEARI NG OFFI CER FAY: It will be entered
as just what it is, the official biological
opinion fromthe U S. Fi sh and Wldlife Service.
Ms. Brown is here today just to comment on the
degree, in her opinion, of consistency between the
draft that she’'s prepared and the staff
conditions.

MR. AJLOQUNY: Yeah, and | understand,
| mgetting the flow of all this stuff. But I'm
just wondering, this is a document that’s going to
be entered into testi mony, correct?

HEARI NG OFFI CER FAY: The record, if it
is further delayed, it is conceivable the
Commission could rule on this power plant before
t he bi ologi cal opinion comes out. That has
happened in the past.

And as | said before, if the biological
opinion requires, if you will, stiffer
requirenments than the conditions, then those
federal requirements will be implenmented in the
bi ol ogi cal plan.

So, it can only get tougher if the feds
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i mpose it. But we do this kind of thing all the
time in cases. We take testinony from Fi sh and
W ldlife on the status of their review And if
they've already submtted a draft, as Ms. Brown
has, then soneti mes the author comes in and
expl ai ns whether the draft is consistent with the
staff position.

MR. AJLQUNY: So it sounds like this has
a pretty significant i npact on the whol e process.
| mean there could be a ruling on this plant, and
then this thing comes out and says stiffer, and
then there will be some naybe changes on t he
license --

HEARI NG OFFI CER FAY: It's conceivabl e,
al though --

MR. AJLOQUNY: Ckay,

HEARI NG OFFI CER FAY: -- the testinony
today indicates it's probably not going to be
radi cally di fferent.

MR. AJLQUNY: Ckay. And the fact that
it’s such a powerful document and it’'s being
signed, you know, whether it’s consi dered
testimony, it's just significant in this whole
process, | find it very difficult to accept that

there’s no chance to cross-exam ne or questi on.
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Just a conment.
"1l go on with my questioning.
CROSS- EXAMI NATI ON
BY MR AJLOUNY:

Q Li nda, do you consi der the calculations
that were just discussed about the percent ages
times acreage and all that, to come out with how
many acres, | think it comes out to 131 acres for
Cal pi ne/ Bechtel to reserve for habitat, the
butterfly with the cows and everything, is that
conservative estimte?

MS. SPIEGEL: No. Conservative? Yes,
it’'s used very conservative assunptions to get
t here. It over -- the inpacts were determ ned
using conservative estimates to over-esti mate the
i mpact .

MR. AJLQUNY: Ckay, but looking -- okay,
maybe |'lI|l be nore specific. | should just take
Commi ssioner Laurie’s approach and tell you what
my i ssue is, and then you can just answer it.

My issue is looking at the calculations,
and 1’ m going to say pages, top of page 488, first
paragraph, it uses nunmbers like the | ast sentence:
These maps show estimated annual direct and --

MS. SPI| EGEL: Cumul ati ve.
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MR. AJLQUNY: -- des -- oh, ny goodness
of nitrogens to be 1.13 and 1.15 on Tulare Hill
and, you know, .13 and 3 on Coyote Ri dge.

And | would think, to be conservative,
make sure we cover all bases, having that data, |
was wonderi ng why the 1.5 was not used in the
sinmple math of 1.5 divided by I think 8.4, comes
out to 17 plus percent. And why .3 or 3 wasn't
used, you know, | mean it’'s --

MS. SPI EGEL: That's because we |ooked
at the impacts associ ated directly -- well, it’'s
an indirect impact, but those that were from MEC
and then what you have is this ratio, that’'s why
you say three-to-one, or one-to-one, and that
t akes on that cumul ati ve, that hel ps deal wth
that cunulative inpact.

MR. AJLQUNY: Ckay, but what --

MS. SPIEGEL: So you get a lot nmore if
you say three-to-one than if | used 1.5 i nstead of
1.1.

MR. AJLOUNY: Ckay, the way | understood
your calcul ations is what you took is 1.13 over
8.4 and came out with 13-sonethi ng percent.

MS. SPI EGEL: Ri ght .

MR. AJLOUNY: Mul ti plied that times 339
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acres, because that’s how much is Tulare Hill, and
you came out with the 45.6 acres. Right?

MS. SPI EGEL: Yes.

MR. AJLQUNY: Ckay, so |'m wonderi ng why
you chose to use the 1.13 and then use 1.5 to be
more conservative. Am | mi ssing the boat here?

MS. SPI EGEL: Yeah, | just answered
that. Wat | said was we were | ooking at the
i mpacts from-- we're having themnitigate the
i mpacts fromtheir project.

But what we do to deal with the
cumulative inmpacts is we nmultiply it by a rati o of
three-to-one, or you know, two-to-one. That deal s
with the cumul ati ve i mpacts.

If I was to nultiply by 1.5 instead of
1.13, and did a one-to-one, it really wouldn’t,
it’s not as good a nmtigation as if you do the
direct -- | keep saying direct, but that means
sonmething different here -- if you take the
i mpacts associated with MEC alone, and then you
multiply it by a ratio of four-to-one, or three-
to-one, or tw-to-one, then you have that
cunmulative inpact factored into that ratio. That's
why you do t hat.

MR. AJLOUNY: Wien | read this and
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went back and forth on the math and t hought |
understood it. I guess |I'’m assum ng when you say
1.13 and 1.15, | thought they meant 1.13 to 1.15.
Does that mean -- 1.13 --

MS. SPIEGEL: One is for indirect and
one is for cumul ati ve.

MR. AJLOUNY: So the 1.15 is cumul ative?

MS. SPI EGEL: Yes.

MR. AJLOUNY: So that’s where |’ ve been
messing up, okay. |’ ve been wanting to know t hat
for weeks. So that’'s good. | thought | was onto
sonmethi ng, how about that?

You nmentioned earlier in the earlier
guesti ons on cross-exam nation by your attorney
there that noi se was a significant i mpact, you
know, the first three questions | think she said
noise was a significant impact.

MS. SPIEGEL: No, | said it was not
significant.

MR. AJLOUNY: No? So there’'s no

significant impact by noise?

MS. SPI EGEL: GCh, | may know what you're
talking about. | said during construction the
construction noises will be higher, they will

exceed |evels known to be --
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MR. AJLOUNY: The LORS.

MS. SPI EGEL: I”msorry?

MR. AJLOUNY: The LORS?

MS. SPI EGEL: No. They will exceed
| evels known that wildlife can -- thank you, known
to disturb wildlife. They will exceed that. But
they will be temporary in nature, and there aren’t
much wi ldlife there now

So | don't consider it to be
significant.

MR. AJLQUNY: Ckay. And so you probably
agree with the applicant’s witness then that
whistl e, blowi ng of that whistle or whatever that
is, that steam bl ower woul dn’t be --

MS. SPI EGEL: That’'s actually 100 db.
And it will be disruptive, yes. It will be
di sruptive. But it will be a tenporary i mpact.

MR. AJLOQUNY: Ckay, so it’'s not going to
be anyt hi ng significant, okay.

HEARI NG OFFI CER FAY: Coul d you state --

MS. SPI EGEL: Ch, no.

MR. AJLQUNY: Ckay. The way I
understand Tulare Hill and how it plays the role
of the butterfly is it’s used as a hop. From

Santa Teresa you hop on Tulare Hill to get to
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Coyote Ridge, is that a correct understanding?

MS. BROWN: Yes, that’'s correct.

MR. AJLOUNY: kay, so if Tulare Hil
was significantly inpacted, then Coyote Ri dge
woul d be significantly inpacted, is that true?

MS. BROWN: Coyote Ri dge serves as the
source popul ation for any butterflies that would
be migrating to Tulare Hill, and subsequently to
Santa Teresa Hills, --

MR. AJLQUNY: Ckay.

MS. BROWN: -- as Stuart Weiss testified
earlier, the --

MR. AJLQUNY: Ckay.

MS. BROWN: -- habitat in Santa Teresa
is currently marginal to poor due to the absence
of grazing.

MR. AJLQUNY: Ckay, so it goes the other
way, it goes from Coyote Ridge to Tulare Hill to
Santa Teresa Hill?

MS. BROWN: That's correct.

MR. AJLOQUNY: Ckay. And even though
it’s not a highly populated by the butterfly, if
Tulare Hills, two-thirds were significantly
i mpact ed by habitat of the butterfly would it

significantly impact the Santa Teresa Hill ?
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MS. BROWN: Currently Santa Teresa
Hills, like | said, is poor habitat due to the
absence of grazing. And, again, Coyote Ridge is
the ultimate --

MR. AJLOUNY: Okay.

MS. BROWN: -- source population. It is
possible if Santa Teresa Hills were restored to
good habitat and Tulare Hill were restored to good
habi tat, that there would be some -- that Santa

Teresa Hills could provide a source, also, to

Tul are Hill.

Agai n, the habitat quality currently on
Tulare Hill is quite marginal. So, | don’t, at
this time Tulare Hill does not provide a source

population for Santa Teresa Hills.

MR. AJLQUNY: Ckay, so maybe I'm a
little confused. MWhat's all the mitigation for if
Tulare Hill is going to be so severely i mpacted,

you know, and it’s really --

MS. BROWN: | didn't say it was going to
be so severely impacted. It’s currently marginal
habi tat. And the applicant has proposed to manage

116 acres of this marginal habitat to i nprove it.
MR. AJLOQUNY: Could it grow, then, is

that what you' re saying, by themputting the cows
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on it could be more -- it could be a nore
significant player in Santa Teresa Hill? |Is that
what |’ m heari ng?

MS. WLLIS: Can you clarify what you
mean by player?

MS. BROWN: | don’'t understand --

MR. AJLOUNY: Because we just went
t hrough this scenario that Santa Teresa Hill is --
the butterflies grow by using Tulare Hill as a
st oppi ng grounds, you know, it goes from Coyote
Canal to Tulare Hill to Santa Teresa Hill.

I f Tulare Hill now increases --

MS. BROWN: Then the
benefit.

MR. AJLOQUNY: Ckay.
in a scenario then the 116 acre
of better than it was before,
butterflies, Santa Teresa Hil

MS. BROWN: Not neces
that what we need to say is tha
management on Tulare Hill wil
overall to the Bay Checkerspot

MR. AJLOUNY: Okay.
to go back to the point |I made

applicant’s w tness.
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If there’s no guarantee on the two-
thirds that’s not mtigated, you know, not
guar anteed, if that changes, let’'s say five years
fromnow all of a sudden the butterflies are
heal thy and flying around, and work their way to
Santa Teresa Hill, and things are going really
good for the butterfly, then two-thirds is cut off
because someone makes an agreement that, hey, we
want to do somet hing different with that | and, we
don’t want cows on it.

MS. BROWN: Currently there's 339
acres --

MR. AJLOUNY: Yes.

MS. BROWN: -- of serpentine on Tulare
Hill.

MR. AJLOUNY: Yes.

MS. BROWN: Zero percent of that is
protected for the Bay Checkerspot butterfly.

MR. AJLQUNY: Ckay.

MS. BROWN: Zero percent of that habitat
it protected. All 339 acres are unprotected,
unprotected from direct impacts of urbanization,
fromindirect impacts of nitrogen depositi on.

The applicant for this project has

proposed to place 116 acres of this 339 acres in a
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conservation easenent with a grazi ng nmanagement
plan that will adaptively manage to i nprove the
habitat for the butterfly

So what ever percentage of 116 acres to
339 acres will be protected. So that, in Fish and
W ldlife Service's view, is an inprovement in the
overall baseline for that species.

And, again, also on Coyote Ridge there
is a certain anount of habitat currently that is
protected in conservation easements as mtigation
fromprevious projects. And the applicant has
proposed to set aside 15 acres on Coyote Ridge,
agai n, for protection from devel opnent pressures
what ever they may be, and also to nanage it to
i mprove the quality of that habitat.

MR. AJLOQUNY: And you don’t have any
reason to believe that if Metcalf didn't come in
and all the years that the cows have been there
and the butterflies have been there, that that's
going to change? | mean there’' s no reason to
beli eve that that's going to even change if
Met cal f doesn’t cone in?

MS. BROWN: I don’t understand your
guesti on.

MR. AJLOUNY: Well, if Metcalf doesn't
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come inis there any reason to believe that
anything’ s going to change from the | ast 20 years
on Tulare Hill?

MS. WLLIS: Are you --

PRESI DI NG MEMBER LAURI E: Mr. Ajlouny, |
wi Il give you five mnutes. So choose your
guesti ons carefully.

MR. AJLQUNY: Answer the question,
pl ease.

MS. WLLIS: I’d like clarification what
specifically are you referring to --

HEARI NG OFFI CER FAY: If I my, | want
to break in here. Ri ght now there is no
requirenent on the land.

MR. AJLOUNY: | understand that.

HEARI NG OFFI CER FAY: And so it may not
change, but it could change. And | think what
U.S. Fish and Wldlife is saying is that if
there’'s a requirenent in perpetuity, then at | east
to that extent for those 116 acres, they know t hey
have sone protection for the species.

Ri ght now t he protection is
serendi pi tous. It's just by chance that someone
chooses to graze their cows there.

MR. AJLOUNY: I guess ny investigation
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in what | found that |and can't be developed
anyways, and I'mtrying to prove a point that the
way it has been for the last 10, 20 years, | mean
there s been cows on there for years --

PRESI DI NG MEMBER LAURI E: Wk tal ked

about that --

HEARI NG OFFI CER FAY: Put that in your
brief.

MR. AJLOQUNY: Ckay.

PRESI DI NG MEMBER LAURI E: -- and t hat
point is --

MR. AJLOUNY: Do you have any reason to
believe that -- I'msorry, it’'s just ny five
m nutes, I'mfocusing in on -- do you have any

reason to believe that the butterflies are going
to inprove any more than they have in the last 20
years with the sane conditi ons of cows and
everything like that? Yes or no?

MS. BROWN: I don’t understand your
guesti on.

MR. AJLOUNY: well, --

MS. BROWN: Do | have any reason to
believe that --

MR. AJLOUNY: It’s going to get any

better? | mean cows have been on there for 28
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3

years, let’s say, and you know, you re saying the
habi tat of the butterflies are not the best right
now there, whatever the words were.

MS. BROWN: Ri ght. Yes, --

MR. AJLQOUNY: Do you have any beli ef
it’s going to change by --

MS. BROWN: Well, --

MR. AJLOQUNY: -- by --
MS. BROWN: -- the grazing s change --
HEARI NG OFFI CER FAY: I think you need

to let the witness answer.

MR. AJLOUNY: well, --

MS. BROWN: Currently the grazing leve
on Tulare Hill is one cow for every three acres of
property, and follow ng the placement of the
conservation easenment on -- so it’'s grazed quite
heavily for this area.

And followi ng the placement of the
conservation easenent, the number of cows the
applicant has proposed is one cow for every ten
acres. So it will be a lower |evel of grazing, it
wi Il be a moderate level of grazing, as opposed to
a high level of grazing that's occurring right
now.

So, it's reasonable to believe that | ess
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i ntensi ve grazing, although moderate, woul d
i mprove the quality of the butterfly habitat on
that part of Tulare Hill.

MR. AJLQOUNY: I guess | was led to
beli eve, you know, the more cows t he better kind
of thing, with increase -- but fromyour testi mony
they’'re going to lessen the number of cows?

MS. BROWN: No, it’s not the npre cows
the better. It’s moderate, properly nanaged
grazing. And at this time the |level of grazing on
that property is quite high

MR. AJLQUNY: Ckay, and is there any
backgr ound numbers or sonme books or some theories
on how many cows per acre? Like where do you get
that nunber? Where do you determ ne that ki nd of
thing?

MS. BROWN: That was the estinate that
Dr. Weiss provided, was the one cow per three
acres i s based on his experience, has been
effecti ve.

MR. AJLOQUNY: Ckay.

MS. BROWN: And that again -- and al so
the applicant has proposed not just to put out one
cow for every three acres and walk away, but to

moni tor the property and adapt the grazing plan to

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

226
the necessities of the species

MR. AJLQUNY: Ckay, so you used the
applicant’s expert witness to cone out with your
conclusions on this?

MS. BROWN: Yes.

MR. AJLQUNY: Thank you.

HEARI NG OFFI CER FAY: Anything further?

MR. AJLOUNY: No.

HEARI NG OFFI CER FAY: kay, thank you.
And is there anybody from-- yes, M. Boyd.

(Off -the-record discussions.)

MR. BOYD: Okay. | have a coupl e of
guesti ons of you, Cecilia

CROSS- EXAMI NATI ON
BY MR BOYD:
Q First, | heard you nention that you had
sone sort of draft opinion?

MS. BROWN: Yes, | do.

MR. BOYD: Can you tell me why the
parties weren't provided a copy of that in advance
of the neeting?

MS. BROWN: Because it’s an internal
draft, it has not been revi ewed by managers. And
so therefore it’s not avail able for public

release. It will be a public docunent once it’s
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si gned.

MR. BOYD: Could you explain to ne what
the public participation process is in the
bi ol ogi cal opi ni on?

MS. BROWN: The biological opinionis
not a document that is available for public
revi ew. It is the Service’s opinion on whether or
not the i ssuance of a permt, in this case the air
gual ity permt, issued by the Bay Area Air Quality
Management District, will or will not jeopardi ze
t he conti nued exi stence of threatened and
endangered speci es.

MR. BOYD: So would you say that it also
was a permt to do a take?

MS. BROWN: It is not a permt to take.
It is the exempti on of take that occurs incidental
to the project fromviolations of the Act.

MR. BOYD: So is there any nmechani sm
once the biological opinion comes out for the

public to comment or suggest changes to the

opinion?

MS. BROWN: No, there is not

MR. BOYD: So the public has no way to
meaningfully participate in this opinion -- in

that opinion --
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MS. WLLI S |’ m going to object.
Ms. Brown has answered questi ons regarding public
partici pation.
HEARI NG OFFI CER FAY: That ' s right.
Now, what she did say is this is input into the
air district’'s permt, which, of course, is
subj ect to public comment.
MR. BOYD: No, my understanding is the
public comment period was foreclosed with the
i ssuance of the final determ nation of compliance.
HEARI NG OFFI CER FAY: Ri ght, but prior
to the DOC - -

MR. BOYD: Whi ch it done.

HEARI NG OFFI CER FAY: -- you have --
MR. BOYD: Which is done. Is my
assunption correct that the EPA will not allow the

air district to issue a PSD permt unless they

concur with the biological opinion?

MS. BROWN: | believe -- | don't want to
speak for EPA, they’'re not here. | believe --
MR. BOYD: |'mjust talking about a

process, not --
MS. BROWN: Ri ght, --
MR. BOYD:. -- whether they're going to

do it.
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MS. BROWN: EPA will not allow the Bay
Area Air Quality Management District to i ssue the
PSD permt until it has recei ved a bi ol ogi cal
opinion, and reviewed it.

And typically a federal agency then wil
i ncorporate the terms and conditions of the
bi ol ogi cal opinion as conditions of that permt
that they issue.

MR. BOYD: So you’'re stating, then, that
basi cally you have a draft opinion that’'s not
public informtion yet, and won’t become public
i nformation until it’s complete. At that point
the public has no i nput once it’s conpl ete,
correct?

HEARI NG OFFI CER FAY: That's been asked
and answered.

MR. BOYD: Now, the question then is if
we were going to have input would we have to
provide you that input now in order to have any
effect, | guess is what I'mtrying to find out,
before the --

HEARI NG OFFI CER FAY: Well, she said
it’s not that kind of a process.

MS. BROWN: There’s no mechanism for

public opinion in the section 7 biological opinion
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consul tation process.

MR. BOYD: Okay.

MS. BROWN: For exanple, one federal
agency that we consult with often is the U.S. Arny
Corps of Engineers. And they issue what are
call ed section 404 permts under the C ean Water
Act.

Those pernmits have a mechanism f or
public review for all aspects of the project. And
so that is the public review that goes into it.
Because the action that occurs is -- the federal
action that occurs is the issuance of that 404
permt.

So the federal action that is occurring
now is EPA s approval for the air district to
i ssue its permt.

So any public comrent woul d have to be
t hrough EPA or the air district, whatever their
mechani sms for public conment are.

MR. BOYD: Okay. So if ny understanding
is correct, then our opportunity to comrent would
have been to the air district, yet the air
district did not have a biological opinion yet?

PRESI DI NG MEMBER LAURI E: I " m not goi ng

to spend time going through the federal processes.
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What we have before us is a statement fromthis
wi tness i ndicating, with her know edge of the
draft, proposed conditions are consistent with it.

What's going to happen is if the fina
is not consistent either more strict mtigation
measures wi Il be imposed, or either at the request
of any party or at the request of the Commttee we
can open it up.

That's where we are with that. And
you' re not going to --

MR. BOYD: Okay, | won't beat a dead
horse, okay? |1'Il change to another subject,
anot her horse.

| heard you nention the term adaptive
management plan. To your know edge is there an
adapti ve management plan for this project?

MS. BROWN: | believe it’'s partially
covered in the BRM MP, | don’t know what all the
words are for those | etters.

MR. BOYD: Resource mitigation and
moni toring plan.

MS. SPI EGEL: I can answer that
guesti on. It'’s actually the BRMIMP is in the
prelim nary draft, and we are receiving coments

it on -- or they are receiving comrents on it,
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i ncluding fromme and hopefully from Cecilia, and
we received some from CARE

MR. BOYD: Okay.

MS. SPI EGEL: And so those conments are
being incorporated. And they don’t have to have a
final out until so nmany days before construction,
and in that there is an adaptive managenent pl an
being devel oped right now by their consultant,
Stuart.

MR. BOYD: Okay.

MS. SPIEGEL: And there will be an
adapti ve management plan in the final BRM M.

MS. BROWN: And then just one ot her
thing about typically in a biological opinion the
Fish and Wldlife Service requires things like
management plans and conservati on easements and
proof of the presence of an endowment to be in
pl ace before any construction begins.

MR. BOYD: So ny question is what's your
experi ence with adapti ve management plans? Do you
have any prior experience with adaptive management
pl ans?

MS. BROWN: I have some experience with
not specifically adaptive managenment pl ans, but

wi th management plans during ny tenure as an

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

233
empl oyee with the State of New Mexico. It was
more on an informal basis, looking at project
i mpl ement ati on and the results of the
i mpl ement ati on and additional protective measures
that were needed to -- whatever additional
protective measures were needed to protect the
resource, then those would be i mpl emented over
tine.

MR. BOYD: Have you ever had any
experience with an adaptive managenent plan that
didn’t work?

MS. BROWN: No.

MR. BOYD: Okay. And what woul d be the
effect if, for example, hypothetically, they cane
up with an adapti ve management plan say to graze a
certain ambunt on Tulare Hill to control a
nonnati ve species from encroaching - -

MS. SPI EGEL: That's the point of an
adapti ve management plan, is you | ook at, you have
goal s and objectives and then you have m | estones
that you try to reach. You have monitoring in
pl ace. And you |l ook to see if you're getting
t hose. If you're not, the idea is you stop, you
reassess, and you have alternatives in place, too.

Your ultimte goal is to get to this
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one, is to inmprove the habitat for the Bay
Checkerspot butterfly in this case. And your
management regime mght be one cow per ten acres.
If that’s not work, you know, you have these
m | estones in place. And you have themin place
in such a way that it’s not too late.

You have to have them in place in time
that you can identify and recognize and change
your strategy. And adapti ve nanagement is really
| earn by doi ng. It’s not a real voodoo thing. I
mean, it's -- actually |I have a definition.

It’s a method for examning alternati ve
strategies for meeting measurabl e bi ologi cal goal s
and obj ectives. And then, if necessary, adjusting
future conservati on management actions according
to what is | earned.

That is you still meet your goal.

That’'s what's adaptive about it is you don’'t get
your sel f stuck in anything.

MR. BOYD: Oh, | have an underst andi ng
and so nmy question is | assume both of you read
Dr. Small wood s comments on adapti ve management
pl ans, is that correct?

MS. BROWN: Hi s comments - -

MS. SPI| EGEL: | read them but | don’'t
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recall them at this tine.

MR. BOYD: Okay. My question is
basically this, if there is going to be an
adapti ve management pl an, based on what you just
testified to, that means that there should be nore
than one mitigation option avail able.

And to ny know edge no more than one
m ti gation option has been proposed, which is the
15 acres.

So what other methods of mtigation are
being proposed short of what is currently before
us?

MS. SPI EGEL: I"mnot foll ow ng what
you' re sayi ng that we have done. W have proposed
to manage an area --

MR. BOYD: Usi ng adaptive managenent .

MS. SPIEGEL: -- to promote and help
recover the Bay Checkerspot butterfly. What we're
| ooking at right now is that they have one cow per
three acres. W think they're hammering it. We
know t hat one cow per ten i s working across the

ridge in Coyote Kirby Canyon.

So it will probably be a place that
we'll set as a, you know, beginning point. |
don’t know. We'll have to look at when we devel op
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it.

And we' |l have monitoring in place. And
if that’s not working appropriately then we'll
change the managenent, the grazing strategy
accordingly.

You know, sone years we' re going to have
drought. Sonme years we're going to have excessive
rain. Al those things are going to affect it
year to year, and it's just going to have to be
t weaked all the time.

MR. BOYD: Well, let me get to the
concern. The concern is that, and |’ ve said this
earlier, the concern we have is the 15 acres that
you' re proposing to mtigate is what we consider a
take, is located in the impact zone.

And our concern is the mtigation plan,
if it fails, if the nitrogen deposition isn't
m ti gated adequately fromthe plant and we | ose
the habitat, and we | ose that habitat, what other
site is being proposed to mtigate that | oss of
habi tat specifically?

MS. SPI EGEL: Well, we have more than 15
acres --

MR. BOYD: Other than the 15 acres that

are in the inpact zone?
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MS. BROWN: Well, there are 131 acres
proposed for protection --

MR. BOYD: In the i nmpact zone.

MS. BROWN: Yes.

MS. SPIEGEL: Tulare Hill is an impact
zone.

MR. BOYD: That's right, so there's
ot her places in the State of California clearly
that support this habitat of the Bay Checkerspot
butterfly --

PRESI DI NG MEMBER LAURI E: What we’'re
going to do --

MR. BOYD: Are any ot her habitats --

PRESI DI NG MEMBER LAURI E: What we are
going to do is you call your w tness and you
present your witness views on the subject.

MR. BOYD: | thought --

PRESI DI NG MEMBER LAURI E: We’' re done
with this.

MR. BOYD: Okay.

PRESI DI NG MEMBER LAURI E: Because we're
going around in circles.

MR. BOYD: Well, that’s fine.

HEARI NG OFFI CER FAY: And | do think

you' ve noved into argunent and that should be
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i ncluded in your brief. [If that's --

MR. BOYD: Well, I'"mnot trying to
argue, I'mjust trying to get the informtion,
honest .

HEARI NG OFFI CER FAY: M . Schol z.

MR. BOYD: | wasn’'t done, though. I’ m
done with that subject.

PRESI DI NG MEMBER LAURI E: Okay, you have
five m nutes, choose your questions carefully.

MR. BOYD: Well, you know, --

PRESI DI NG MEMBER LAURI E: Wel |, what |
know i s that --

MR. BOYD: -- I'mnot going to -- I'm
not going to be buffal oed. I have the right --

PRESI DI NG MEMBER LAURI E: No, but | am
I am giving you --

MR. BOYD: -- as a nmember of the
public --

PRESI DI NG MEMBER LAURI E: -- | amgiving
you five mnutes. And the problemis that under
no circumstances in any hearing in any roomin the
worl d can one take simply as long a t hey want.

The point being is that you, and | take
responsibility for nmuch of this in that obvi ously

the wor kshops failed. Because there’ s been so
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much tinme spent the |last two months educating
everybody when all this should have been done way
before you got there.

And when you get here, your questions
are supposed to be narrowed and focused on the
most i mportant points of contention. And as far
as | 'm concerned, you just spent 15 minutes on
i ssues that either have al ready been addressed, or
should not be a priority to you.

So, I'mgiving you five mnutes.

MR. BOYD: Okay, well, --

PRESI DI NG MEMBER LAURI E: You can spend
that five m nutes arguing with me if you want.

MR. BOYD: No, | --

PRESI DI NG MEMBER LAURI E: And | woul d
encour age you not to do that.

MR. BOYD: -- | don't wish to argue with
you, | just disagree. And frankly, | object, |
think you’'re precludi ng neani ngfu
participation --

PRESI DI NG MEMBER LAURI E: Wel |, include
that with the rest of your objections.

MR. BOYD: My next question is to staff
basi cally, what -- do you believe -- it’'s the same

guestion | asked the witness for the applicant,
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which is do you believe that there is sufficient
information in the record at the close of this
hearing today to close the record in the absence
of a bi ol ogical opinion being released?

MS. SPIEGEL: Yes, | don't think the
bi ol ogi cal opinion will have any new infornmation.
They may add more conditions, but they won’'t add
any new i nformati on.

MR. BOYD:. So you believe that it’'s
conmplete and the record will be conplete on
bi ol ogi cal resources at the close of the hearing
t oday?

MS. WLLIS: Objection, she’'s answered
that question.

MR. BOYD: Okay.

HEARI NG OFFI CER FAY: Sust ai ned.

MR. BOYD: Okay, that’'s fine. That’'s my
| ast questi on, thank you.

HEARI NG OFFI CER FAY: Thank you. M.
Schol z.

CROSS- EXAMI NATI ON
BY MR SCHOLZ:
Q | understand you're consulting with the

applicant, primarily and the CEC. The public

hasn’t really participated in your docunment that
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you' re preparing.

Sonme of the other data that we feel may
be rel evant cones fromthe Cty of Morgan Hill’s
air quality testinony, public health. [’ m not
even sure if CVRP s testinmony.

Do you revi ew those docunments t hat
they're providing and sonehow i ncorporate that
into your docunent that you're preparing for the
bi ol ogi cal opi ni on?

MS. BROWN: I"m sorry, the documents
that who are providing?

MR. SCHOLZ: Morgan Hill has provided
testimony that will be considered after this
hearing. And CVRP has done the sane, contesting
sonme of the assumptions or data that’'s being
provided by the applicant.

MS. WLLIS: Just to clarify, that's in
air quality?

MR. SCHOLZ: Yes. So, does the public
-- do you have an opportunity to review those
documents before you finish your opinion?

MS. BROWN: If those documents pertain
directly to biological resources, then | would
review those if they are submtted as information

pertinent to the biol ogical inmpacts, then, yes,
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woul d review t hem

MR. SCHOLZ: I think it goes not
necessarily specific to the -- | don't think they
make the rel ationship to biol ogical, but it goes
to the assumptions used for your anal ysis, the
bi ol ogi cal fol ks’ analysis for the CEC --

MS. WLLI S |’ m going to object --

MR. SCHOLZ: So I'mjust trying to
underst and - -

MS. WLLIS: =-- 1 don't believe she's
seen those documents, and | actually haven't seen
the Gty of Morgan HIl's air quality testimony or
CVRP' s testimony, either, to --

MR. SCHOLZ: Wbuld you consider

revi ewing those before you --

MS. BROWN: | received a copy of the
City of Morgan Hill’'s document. | looked it over
and, yes, | will review and see if it’'s relevant.

MR. SCHOLz: That's all, thank you.
MS. WLLIS: No redirect.

HEARI NG OFFI CER FAY: kay, thank you.
MR. HARRI S: Do you have exhibits --
MS. WLLI S | already entered t hem
HEARI NG OFFI CER FAY: Staff already

moved t heir exhibits, and that concl udes taking
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the testi mony on bi ol ogi cal resources.

" minformed by M. Val kosky that no
ot her party filed testimony on biologica
resources. So, that concl udes biologica
resources.

M. Harris, do you have anything to say
about the stuff back there on the table? 1Is that
up for grabs?

MR. HARRI S: I won't make any judgnents
on it, but it’'s available --

(Laughter.)

HEARI NG OFFI CER FAY: First of all,

let’s go off the record for a m nute.

(Off the record.)

PRESI DI NG MEMBER LAURI E: What |'d Iike
to do is engage in a discussion with the parties
to determ ne what we need to have di scussi ons
about this evening.

We have written testi mony, we have
testimony that has conflicting views. That is as
expect ed, and we respect that.

We have testimony fromthe applicant
asking for some proposed changes to the

conditi ons. We have read that.

We see staff’'s recommendati on that the
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project cannot be fully mtigated, which means
that this project cannot be approved w thout a
CEQA override. That's known and understood.

And | believe it is not the Commttee’s
desire to engage in a debate tonight as to what
the final architectural plan of the building
shoul d be.

So what | would ask the parties is,
gi ven what everybody knows about the project,
architecturally and froma |landscape perspective,
fromall the writings, to what extent do we need
to have a witness take an oath and to have t hat
wi tness cross-exam ned. And if you want to cross-
examne a witness, | want to know what the nature
of that cross-exam nation is.

(Pause.)

PRESI DI NG MEMBER LAURI E: And so to the
extent that there is no cross-exam nation, or to
the extent that there’s m nimal cross-exam nati on,
as we have done before, we're sinply going to ask
for stipulations.

Then what |'"minterested in is an
educati onal process for the Commttee, since we
di dn't have an opportunity to sit in in workshops.

We want to know, we certainly recognize that any
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project, this project or any other project, what
it looks |like to the world is an inportant deal

So we want to have a generic discussion,
doesn’'t even have to be under oath as far as |I'm
concer ned. Matter of fact, like | say, it can't
be because we don’t have testimony by the
architect, right? kay. Unl ess somebody needs to
have it under oath, | don't need to have it under
oath.

I want to have a generic discussion
about what’'s possible under these circunstances.
Okay, so, Commi ssioner Keese, is that consistent
wi th your desires?

CHAl RMAN KEESE: Yes.

PRESI DI NG MEMBER LAURI E: That’' s the
Committee’'s interests, so l’'d |ike to have a
di scussion fromthe parties as to whether that
meets your needs. If it doesn't I'd like to have
an understandi ng why.

Yes, sir.

MR. AJLOUNY: M intentions are just to
bring out sonme of the m sleading testimony from
M. Priestly, and you know, | have specific line
items. And objection to VIS10 being removed by

think staff suggested that.
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PRESI DI NG MEMBER LAURI E: I f you
di sagree with somet hi ng you can just let us know
that you di sagree.

MR. AJLQUNY: Ckay. And then the other
thing, the maj or comment overall everything is |
di sagree with just your whole perception you're
giving us that you' Il do anything to favor the
applicant in this whole process.

PRESI DI NG MEMBER LAURI E: And i f, again,
you feel that is the way the Conmmittee is acting,
and you wish to offer objections and note a bias,
you' re nost certainly free to do that.

MR. AJLOUNY: Well, that’'s exactly how
feel.

PRESI DI NG MEMBER LAURI E: Fine, put it
in writing.

Yes, sir.

MR. GARBETT: M questions would be to
the FSA in particular, or the applicant, and sone
of the testinony given previously tonight on a
cross-exam nation. It does not necessarily have
to be on cross-exam nation, but in which case
woul d be asking questions and | would hope not to
i ntroduce testimony of my own, but through the

guesti ons effectively | could probably state --
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PRESI DI NG MEMBER LAURI E: Wel |, there
have been workshops on visual. And so there
should be no new questions. The Committee m ght
have questi ons because, of course, we didn’'t have
the opportunity of the workshop.

To the extent that you have legiti mte
guesti ons on the points that are discussed t hat
are new to you, those questions would be accept ed.

MR. GARBETT: \What | would cal
deficiencies in the FSA

PRESI DI NG MEMBER LAURI E: I f you have
deficiencies, if you think there are deficiencies
in the FSA first of all you are not -- do you
feel there’s a need to cross-exanm ne staff’s
wi tnesses?

MR. GARBETT: That’s the mechani smyou
have set up in the evidentiary hearings.

PRESI DI NG MEMBER LAURI E: Okay, what is
the nature of the specific question --

CHAI RMAN KEESE: Let me ask a question,
they're going to tell us what it's going to |look
like. And if you think, | mean that it’'s not,
that’s what it's going to | ook like, | think. |
you wish it looks like something else, then you

say | wish it looked like something else.
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But, | just wonder, once they tell us
what it | ooks |like, are you going to say well,
that's not what it’s going to ook I|ike?

MR. GARBETT: I am not here to argue
about the shade of the paint or any of the general
features, but there are some things that are very
i mportant, what | call --

PRESI DI NG MEMBER LAURI E:  What?

MR. GARBETT: -- in the visual aspect.

CHAI RMAN KEESE: Well, see, but what
we're asking, at least what | want to get out of
this, what is it, if you want to say something, if

you want to say | don’'t think it should be 120
feet high, | think it should be 100, that’'s all
right.

But if he says it’'s going to be 120, are
you going to cross-exanine himon that? See, |I'm
trying to figure out what --

MR. GARBETT: Yeah, my cross-exam nation
woul d be not to, if he says 120 feet high, fine to
me. However, | mght ask questions as to could it
be shorter if. And the benefit as far as override
m ght not be necessary in some cases.

HEARI NG OFFI CER FAY: M. Harris, how

long will it take you to summari ze your testimony
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on visual ?

MR. HARRI S: I think you need to
understand a couple things from our perspective.
In this area we have a staff FSA that clains
significant impacts in basically three areas, one
from KOP1, one through a conbination of views, and
one through cumul ative i npacts.

Related to that is the VIS10 question,
which we’ ve heard all uded to earlier.

Those are our serious and substantial
i ssues. And we're in serious di sagreement with
staff on the conclusions. And respecting
everyone’s time, | still need the time to make the
case, and make the record to support us on those.

|’ mless concerned about the
architectural issues; that’'s actually not the
primary focus of our concern and our direct
testimony.

We have provided the architect to deal
wi th that issue, but again, where I'm com ng from
are we have three areas |'ve identified as
significant impacts under CEQA. We need to
address those issues, and we need to cross-exam ne
staf f on their assunptions about those issues.

This is one of only two areas in the FSA
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where we do have a di sagreement with staff. And
so, based upon that, we're going to need some time
to both put on our case and --

PRESI DI NG MEMBER LAURI E: Okay, well, --

MR. HARRI'S: -- cross-exam ne.
PRESI DI NG MEMBER LAURI E: -- go ahead
and do it. Al | can tell you is that in ny

experience visual is by far the npbst subjective
el ement of any environnmental analysis.

MR. HARRI S: Agreed.

PRESI DI NG MEMBER LAURI E: And it is more
common than not for an environmental analysis to
make a finding of unmtigatable i mpact. It is a
pretty common view. Coyote Vall ey had the same.

So, you're free to make the argunent and seek to

establish a record that, in fact, the inpact is
not significant, if that’'s where you want to go.
MR. HARRI'S: | think that's where we

need to go, because of the concerns about whet her
there are significant impacts. W’'re of the
opinion that there aren't.

And then the plume condition, as
currently posited by staff, although | know
there’s some flexibility in that position, --

PRESI DI NG MEMBER LAURI E: Okay, go ahead
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and present your w tness.

HEARI NG OFFI CER FAY: Can | ask, though,
could you limt your presentation to the matters
that are literally at issue regarding
significance.

MR. HARRI S: | ' m going to have to ask mny
wi tnesses to adjust their testi mony on the fly,
sonewhat. We were aware that you all wished to
finish tonight and we’ ve al ready substantially cut
back testimony in this area. And we're prepared
to cut it back even further. And it may be a
little bunpy because of that, but we will nmake it
as qui ck as possi bl e.

HEARI NG OFFI CER FAY: Appreciate that.

MR. AJLOUNY: I was not aware that you
wanted to finish everything tonight. I wi sh
did, so | could have made plans to --

HEARI NG OFFI CER FAY: Al you have to do
is | ook at the schedul e.

MR. AJLOUNY: Well, he just stated that
he was aware that you wanted to finish tonight.

HEARI NG OFFI CER FAY: W announced it at
t he beginning of this hearing.

MR. AJLOQUNY: The way you made it sound

i ke you were aware, --
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MR. AJLQUNY: -- | thought previous to
t oday.

MR. HARRI S: | "m sorry, fromthe filing,
fromthe notice of the hearings, it says that both
subj ects are covered tonight, --

MR. AJLQOUNY: | understood that.

MR. HARRIS: -- mght carry over. So,
we're prepared to finish both --

PRESI DI NG MEMBER LAURI E: To the extent
that it’'s necessary. | don’t believe that it’'s
necessary.

HEARI NG OFFI CER FAY: So why don’t

present your witnesses and we’'l |
MR. HARRI S: Okay. I
witnesses to bear with us; we'l|

rather quickly then.

you
get started.
| ask ny

go through this

We have a panel of five w tnesses who

are avail abl e for various topics,
abbreviate all of their testinoni
the wi t nesses be sworn.

HEARI NG OFFI CER FAY: kay,
the w tnesses.
1/
/1
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Wher eupon,

THOMAS PRI ESTLEY, JAMES DUNSTAN

KENNETH ABREU, GARY RUBENSTEI N

and PAUL STOCKS

were called as witnesses herein, and after first
havi ng been duly sworn, were exam ned and
testified as foll ows:

MR. HARRI S: Thank you.

M. Priestley will present the majority
of our direct testimny; it’s actually the
majority of our entire testimony here tonight
And I'1l ask himto answer the general litany on
behal f of the panel.

DI RECT EXAM NATI ON
BY MR, HARRI S:
Q So, Tom, what subject matter are you
here to testify about today?

DR. PRI ESTLEY: Visual resources.

MR. HARRI S: And which docunments are you
sponsoring as part of your testinobny -- excuse ne,
were t he documents that you're sponsori ng
previously subnmitted in prior filings for this
proceeding?

DR. PRI ESTLEY: Yes.

MR. HARRI S: I'd like to go through
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those previous exhibits and | et you know whi ch
ones they are, and I'mstalling for just a second.
Give the list to the Connittee. The previous
docunments are section 811 of the AFC, which is
exhibit 1; exhibit 3; exhibit 5; exhibit 13 -- M.
Fay, do you have the list now?

HEARI NG OFFI CER FAY: I’msorry?

MR. HARRI S: Do you have the list now?

HEARI NG OFFI CER FAY: Yes, | do.

MR. HARRI S: Okay. Not the first bl ank
one; it's responses to CEC data requests numbers
89, 90, 95 to 99, and 102 to 105 set 1Cis a new
exhibit. 1'd ask that that be given a number.

HEARI NG OFFI CER FAY: That ' s exhibit
103.

MR. HARRI S: And responses to CEC data
requests numbers 83, 91 to 93, set 1D, and that's
a new exhibit. | ask that that be given a number.

HEARI NG OFFI CER FAY: Exhi bit 104

MR. HARRI' S: Continuing on, exhibits 46,
exhi bit 27, exhibit 14, exhibit 16A exhibit 16B,
a new exhibit PSA comment set 4, 1'd ask that that
be given a number

HEARI NG OFFI CER FAY: Exhi bit 105.

MR. HARRI S: Exhi bits 23; exhibit 66;

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

255
exhi bit 30; and | understand that there are three
corrections, as well, by M. Priestley. The gas
metering station which is exhibit 12. Applicant’s
3A testimony, which is the whole of this testi mony
for these topics. And applicant’s additi onal
vi sual testinobny which was previously marked as
exhi bit 97.

So, with those understandi ngs, are there
any changes or corrections to your testimony?

DR. PRI ESTLEY: No.

MR. HARRI'S: And were the documents
prepared either by you or at your direction?

DR. PRI ESTLEY: They wer e.

MR. HARRI' S: Are the facts stated
therein true to the best of your knowl edge?

DR. PRI ESTLEY: Yes.

MR. HARRI S: And are the opinions stated
t herein your own?

DR. PRI ESTLEY: Yes.

MR. HARRI S: Do you adopt this as your
testimony for the proceedi ng?

DR. PRI ESTLEY: | do.

MR. HARRI S: Can you briefly summari ze
your qualifications?

DR. PRI ESTLEY: My name is Thomas
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Priestley, T-h-o-ma-s, Priestley is
P-r-i-e-s-t-l-e-y. In terms of education | have
an undergraduate degree in city regi onal planning
fromthe University of Illinois. I have a masters
in city planning from the University of California
at Berkeley. | have a masters in |landscape
architecture with an enphasis in environment al
pl anning from UC Berkeley. And | have a PhD in
envi ronment al pl anning whi ch was awarded by the
Depart ment of Landscape Architecture, also at UC
Berkel ey.

| have about 20 years of professional
experi ence whi ch includes University teaching,
gi ving courses in environmental planning, urban
desi gn and design research nmethods.

| " ve done research on public perceptions
of transm ssion lines; |and use and property value
effects of transm ssion lines. Research on the
vari ous design and siting and architectural
met hods t hat have been used to i nprove the
appear ance of transmi ssion |ines and substations,
and integrate theminto their settings.

MR. HARRI S: M. Priestley, | think
we'll abbreviate by saying your experience is in

the record. Let me get one |l ast thing, though,
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which projects have you worked on for the Energy
Conmmi ssion?

DR. PRI ESTLEY: |’ve worked on a number
of CEC projects, nore specifically Sutter, Delta,
Elk Hlls, Metcalf and Rio Linda.

MR. HARRIS: WII| the staff stipulate
that Mr. Priestley is an expert on visual
resources?

MS. WLLIS Yes, we will.

MR. HARRI S: All right, thank you. Tom,
i nstead of going through the project setti ng,
there' s been quite a bit of discussi on about that
during the biology session, we'll pass over that.

| want to talk about the idea of KOPs.
Can you give us a summary of how t hose KOPs are
selected?

DR. PRI ESTLEY: Okay, | think as |I'm
i ntroduci ng the subject perhaps Steve will give
everyone a copy of figure 8.11-1BR, which was a
part of AFC suppl ement C, which is essentially a
map of the project site, the project area. It
includes the viewshed that is the area from which
the project can be seen. And it also indicates
the locations of the key observati on points.

MR. HARRI' S: So it’s nmy understanding
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that there were initially 11 key observati on
points that were selected?

DR. PRI ESTLEY: Yes, there were. These
were selected in coll aboration with the staff of
t he CEC.

MR. HARRI S: And what objective do you
have in logic for selecting a KOP?

DR. PRI ESTLEY: Well, KOPs are a very
comon feature of procedures for evaluating the
vi sual impacts of projects like this one. And the
idea is that they are representative viewpoints of
the project site as it might be seen from vari ous
| ocati ons around the viewshed.

And the idea is to pick a collection of
sites to serve as KOPs that are going to be kind
of representative of the different kinds of
viewing situations that exist. And presumably
they incorporate those | ocati ons where the views
are deemed to be like nmost significant; where
there is nost likely a -- where there is the
hi ghest probability that there would be an effect
by t he project.

MR. HARRI S: Now, nmy under standi ng t hat
there were again, 11 KOPs initially selected for

the project, is that correct?
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DR. PRI ESTLEY: That is correct.

MR. HARRI'S: And are you generally in
agreement with staff’'s assessment on those KOPs in
terms of impacts?

DR. PRI ESTLEY: Yes. O the 11 KOPs,
staff has found a significant i mpact with only
one. So it’'s clear that on let’s say nine or
ei ght of the KOPs staff and | have reached exactly
the same concl usi ons that the project’s i mpact
woul d be less than significant.

MR. HARRI' S: And | understand that there
were two KOPs that were initially selected by
staf f, but staff didn't any further analysis of
those, is that correct?

DR. PRI ESTLEY: That is correct. These
KOPs were selected in coll aboration with staff.

But as the project proceeded, it becane cl ear that
since these viewpoints were ones where viewers did
not exi st at present, they could not be considered
to be part of the existing environnment under CEQA,
and therefore would not be subject to eval uation
of i npact under CEQA.

MR. HARRI' S: And was that --

DR. PRI ESTLEY: So, for that reason the

staff, at least in its analysis, dropped these
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| ocati ons.

MR. HARRI S: So staff dropped two and
ended up with nine?

DR. PRI ESTLEY: Yes.

MR. HARRI S: I understand you kept all

11, though, is that correct?

DR. PRI ESTLEY: Well, | had done ny
anal ysis, | think, before this decision had been
reached, so, yeah, | evaluated all 11.

MR. HARRI' S: So for the nine the staff
kept, they basically found no i mpacts for eight of
those nine, is that correct?

DR. PRI ESTLEY: That is correct.

MR. HARRI' S: And you found no
significant impacts for 11 of the 11 you analyzed,
is that correct?

DR. PRI ESTLEY: That is true.

MR. HARRI S: Can you qui ckly point out
the KOPs and tell us which ones were elimnated
and which ones you' re in agreement with staff,
again, very briefly now.

DR. PRI ESTLEY: Okay, 1’1l try to be as
condensed as possible. If you kind of follow
al ong on your map there are two ki nds of numbers.

The ones with the black backgrounds are the key
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backgr ounds represent views that we included in
our AFC just to provide a sense of the general
character of the surroundi ng |landscape.

MR. HARRI' S: So we should focus on the
bl ack numbers with the arrows?

DR. PRI ESTLEY: Yes.

MR. HARRIS: Or the white lettering in
the bl ack circles?

DR. PRI ESTLEY: Yeah. And let’s start
wi th KOP2, which you Il find just about right in
the middl e of your map. That is a view from
Mont er ey Road looki ng north towards the project
site. It was taken just a little bit south of
that stoplight at Blanchard Road.

And it was intended to represent views
toward the project site fromnorthbound Mont erey
Road, northbound railroad trains, fromthe
communi ty of Coyote and from a coupl e residences
there on the east side of Monterey Road and the
north end of Coyote.

MR. HARRI S: And what were the finding
related to KOP2?

DR. PRI ESTLEY: The findings was t hat

261
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the impact on this view was | ess than significant.
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MR. HARRI S: And that’'s your finding and
the staff’s finding?

DR. PRI ESTLEY: Yes.

MR. HARRI S: So you were in agreement on
t hat KOP?

DR. PRI ESTLEY: Yes, staff and | agreed
that the project woul d not have a significant
i mpact on this view.

MR. HARRI S: Okay, KOPS3.

DR. PRI ESTLEY: Yeah, KOP3 woul d be
| ocated at the south end of Monterey, of the
communi ty of Coyote, if you can picture that | ong
yell ow ol d feed and grain structure. At that
| ocati on under current plans there is a proposal
to build an overpass as a part of the devel opment
of the Coyote Valley, a new interchange would be
developed at highway 101, a boul evard woul d ext end
west war d. It would cross Monterey Road, and the
railroad tracks, via an overpass. And then sl ope
down into the new industrial campus.

So this would be the view fromt hat
future overpass

MR. HARRI'S: And is this one of the ones
staf f elim nated?

DR. PRI ESTLEY: Yes, it is.
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MR. HARRI S: You did your analysis on
this. Wat were your findings?

DR. PRI ESTLEY: Our conclusion was t hat
the impact would be | ess than significant. And,
in fact, in the PSA, the staff also concl uded t hat
the impact would be | ess than significant.

MR. HARRI S: Okay, quickly now t o KOP4.

DR. PRI ESTLEY: Okay, KOP4 is over on
Santa Teresa Boul evard. On your map you'll see
it, it’s just a little bit north of Bailey Avenue.
It'’s a view kind of | ooking more or less to the
north across that open property that will be part
of the future industrial canpus.

And it’s intended to represent views
toward the site for northbound travelers on Santa
Teresa Boul evard.

MR. HARRI S: What were the staff’s
findings?

DR. PRI ESTLEY: The staff found that the
i mpact on this view fromthis | ocation wuld be
| ess than significant.

MR. HARRI' S: And did you agree with that
finding?

DR. PRI ESTLEY: Yes, | did.

MR. HARRI S: KOP5, pl ease.
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DR. PRI ESTLEY: Okay, KOP5, again you’ll
kind of find it in the mddle of your map, east of
Mont er ey Road where it says Coyote Ranch. This
KOP is located on parklands that bel ong to Santa
Cl ara County.

Coyote Ranch is a historic ranch
structure that's leased to a concessionaire who
uses it as a facility for company picnics and the
l'i ke.

So this is a view fromthe grounds of
that conpany picnic facility looking west towards
the project site.

MR. HARRI S: What were the findings
related to this?

DR. PRI ESTLEY: My finding and that of
CEC St aff was that the inpacts on this view wuld
be | ess than significant.

MR. HARRI S: Okay, KOP67?

DR. PRI ESTLEY: KOP6 is a view from
Parkway Lakes which you' Il see kind of about a
third of the way down on your map over ki nd of
towards the left.

The area just north of Metcal f Road,
that's a recreational facility featuring fishing

| akes. And this is the view fromthat
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recreational facility south towards the project
site.

MR. HARRI S: Okay, and again the
finding?

DR. PRI ESTLEY: My finding and t he
finding of the Energy Conm ssion was that the
project would not have a significant impact on the
view fromthis | ocation.

MR. HARRI S: Okay. Just to speed things
up, Tom, KOP7, 8, 9 and 10 -- should be and 11,
were al so found to be insignificant by both you
and the staff, is that correct?

DR. PRI ESTLEY: That is correct.

MR. HARRI S: KOP10, real briefly, is the
Fi sher Creek corridor?

DR. PRI ESTLEY: Yeah, that’'s a view from
the potential location of a trail that could
concei vably be developed at some future point in

time along Fisher Creek. We picked a | ocation on

the nost logical or most |likely location of that
trail, and it's a view towards the site from
t her e.

And our conclusion was, with the
| andscape m tigation that we are proposing, that

the impact would be | ess than significant.
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MR. HARRI S: Did the staff analyze this
Fi sher Creek corridor KOP, or did they drop it?

DR. PRI ESTLEY: Thi s was dropped.

MR. HARRI'S: So it was elimnated
from--

DR. PRI ESTLEY: On the grounds that at
the noment there are no viewers there.

MR. HARRI S: Okay, and you agree with
t hat deci sion?

DR. PRI ESTLEY: Um hum

MR. HARRI S: Havi ng gone t hrough all
those, again the summary basically is that staff
ended up with nine KOPs, they found significance
for 8 s that correct?

DR. PRI ESTLEY: That' s correct.

MR. HARRI S: And you | ooked at all 11
and found no significance for any of those 11?

DR. PRI ESTLEY: That' s correct.

MR. HARRI S: So we’'re really dealing
wi th one KOP out of 11 here upon which you and
staff disagree?

DR. PRI ESTLEY: That’'s true.

MR. HARRI S: And which KOP is that?

DR. PRI ESTLEY: That is KOP1, which is

the view from Blanchard Road, which you'll see is
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nunber 1 on your map just south of the project
site.

And | think Steve will pass out sone
maps right now, and some photos that wll --

MR. HARRI'S: This is an important KOP,
Tom because it has all of the -- basically the
di sagr eement bet ween staff and you cone down to
this particular KOP. And so what | want to ask
you to do through the pictures is briefly walk us
down Bl anchard Road, explain to us the views that
staf f found to be significant, and explain to us
your reasoning for reaching a contrary result.

DR. PRI ESTLEY: Yeah, ny feeling is that
we need to take a very very careful look at this
area to see what's going on to understand why the
i mpact on this | ocation wuld be [ ess than
significant.

And first if you take a look at this air
phot o t hat we ve handed out; this was filed in one
of our data responses sone time ago. You'll see
that it includes the outlines of the major plant
facilities. And then over on the right side of
the air photo you can see Blanchard Road.

MR. HARRI S: Now, this is figure VIS1.2,

the larger document you handed out to all of us,
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is that correct?

HEARI NG OFFI CER FAY: And this is from

the AFC?

MR. HARRI S: And this is from vyes, |
believe --

DR. PRI ESTLEY: No, it’'s not fromthe
AFC. It was froma response to a data request.

MR. HARRI S: | "m sorry, it's the
response to a data request.

HEARI NG OFFI CER FAY: (kay. Is there an
exhi bit number on that, do you know?

MR. HARRI S: Wwe'll find it.

HEARI NG OFFI CER FAY: (kay, appreciate
t hat .

DR. PRI ESTLEY: So over on Blanchard
Road you see some numbers preceded by an R. Those
are numbers that we assigned to the residences
along the road. The numbers in circles relate to
phot ographs, they’'re | ocations of photographs that
we submitted as a part of that subm ssion.

Some of those photographs we'll be
talking about today. In fact, the first one is
photo 20, which is a view | ooki ng south down
Mont er ey Road, just so you can get a visual image

of where Blanchard Road is --
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MR. HARRI'S: Tom, you’'re now on your
color photos in the 11 by 8 --

DR. PRI ESTLEY: Yes.

MR. HARRI S: Okay, thank you.

DR. PRI ESTLEY: Yeah, |I'm sorry.

MR. HARRI' S: Okay, photo 20 is --

DR. PRI ESTLEY: So, anyway, that first
photo is if you re looking south, and what you're
seeing by the side of the road is a disturbed area
that at one tine in the past when Mynterey Road
was a maj or hi ghway, this was a weigh station. In
fact, you can see that really big light fixture
down there, which is a leftover from that
facility.

So, in fact, if you were going to take a
drive down Blanchard Road, you would nake a left
just beyond that big light fixture and just before
you get to the tattoo parl or

And then as you drive -- oh, I'"'msorry
a right. You take a right down the road and first
you would cross over a private railroad crossing.
And then Blanchard Road, itself, is a private way.
It'’s a narrow, mostly unpaved, one-way |lane.

And then al ong Blanchard Road you cone

to a conplex of structures. And photo 3 is a view
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of the first one you come to, which is R5 on our
air photo.

So this --

MR. HARRI S: Tom, just for
clarification, the people are | ooking at their air
photo. The 3 with the arrowon it is the photo
we’'re | ooking at right now, is that correct?

DR. PRI ESTLEY: That is correct.

MR. HARRI'S: So the arrows indicate
photos; the R s indicate residences. So R6, for
exampl e, is one of six residences, is that
correct?

DR. PRI ESTLEY: That's correct.

MR. HARRI S: Okay, so by the photo
nunbers they can reference these views, as well,
of f the aerial.

DR. PRI ESTLEY: Okay, good.

MR. HARRI' S: Thanks.

DR. PRI ESTLEY: Yeah. So, anyway, yeah,
photo 3 is a view towards residence 5. And you
can see that this residence is completely
surrounded by a board fence. There are these very
| arge California pepper trees out front. So as a
consequence, the residents of this hone do not

have vi ews towards the plant site. Bot h because
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of the barriers created by the fencing and
| andscapi ng, and al so because of the view
obstructi ons created by the orchard and hone on
the ot her side of the road.

And then as you conti nue down the road
you come to resi dence 6, which is the Passantino
resi dence, which is |located on the north side of
the road. Photo 5 in our photo set here is a view
| ooking north into the Passanti no property, Kkind
of |l ooking towards their backyard.

And what you see here is that the
primary living areas of this home are surrounded
again by a very high board fence. So between the
home and the fence it bl ocks the views fromthe
road towards the plant site.

Photo 4 is a view fromthe Passanti no
backyard. One day last spring | went down to
Bl anchard Road and had a visit with the
Passanti nos, and was able to take a very very
close | ook at the home and exactly what the
viewing situation there was.

And it’s clear that because of the
fencing, in particular, the Passanti nos do not
have a view towards the power plant site from

i nside their home. And for the nmost part they do
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not have a view towards the plant site fromthe
primary living areas of their yard.

Behi nd the home is this enclosed patio
wi th a swimming pool and as photo 4 indicates,
when you are in that outdoor living area, because
of the fence, because of the trees behind the
fence, you are, for the nbst part, not seeing
vi ews toward the plant.

| should point out though if you | ook on
t he next page --

CHAI RMAN KEESE: Excuse ne, wasn’'t photo
4 taken fromover by the railroad tracks?

DR. PRI ESTLEY: No, it wasn’'t. I think
one of the problenms here is --

CHAl RMAN KEESE: So this was taken in
the backyard - -

DR. PRI ESTLEY: Yeah, this was taken in
t he backyard. One of the problems here is that
| " ve put toget her photos that came froma couple
of different submissions, so --

CHAl RMAN KEESE: Ckay, that’'s fi ne.
That’'s fine, so as long as | understand we’'re in
the backyard of R6.

DR. PRI ESTLEY: Yeah. And then as you

turn the page here, | have a coupl e photos t hat
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i ndi cate that yes, if you are over in the side
yard of the Passantino property, which is an
orchard, fromthere you do have a view towards the
pl ant site.

Al so as the photo on the bottom of that
page i ndi cates, photo 7, if you are in the back
area behind the area where the swi mm ng pool is,
it'’s kind of a service yard for the Passanti nos,
and if you are back in that service yard, you
woul d also have a view towards the plant site.

MR. HARRI'S: Tom, | guess the salient
point there is for residence 6 there’'s no vi ews
frominside the house, is that correct?

DR. PRI ESTLEY: That’'s correct.

MR. HARRI' S: And the only views you have
are photo 6, the side yard, and photo 7, the
orchard, is that correct?

DR. PRI ESTLEY: Well, the orchard that
serves as kind of a service yard in the back.

MR. HARRI S: Okay, thanks. Continue,
pl ease.

DR. PRI ESTLEY: And now actually if we
could flip to the | ast page, page 5 of 5. If you
can look at what's called photo 2 on the top of

page 5.
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And then refer to the air photo -- I'm
sorry to make this so conplicated, but then as you
travel further down the road you pass first, after
t he Passanti no house, you pass a big shop
structure.

And then beyond that you conme to R3 and
R4. And on photo 2, if you | ook you can see these
twin palmtrees kind of over on the right side of
the photo. You' Il see that R3 is the home that’s
ri ght behind the palmtrees. It fronts on
Bl anchar d Road.

So for this residence views towards the
pl ant site are screened. Actually this hone is
just in front of those pal mtrees, the building
across the street is a structure that had once
been used for farmvorker housing, but is no | onger
used for that purpose. So the residence |I'm
talking about is actually just in front of those
twin pal ms.

But in any case, |looking at this photo
you can see that from inside this home, and from
the use areas behind this home views toward the
pl ant site are bl ocked by the mobile honme behi nd
it.

And then, in turn, for this mobile hone,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

275
which is R4 on our air photo, views towards the
project site are bl ocked by all of the parked
vehicles in this vehicle storage area that you can
see on the photo, but apparently popped up
sonetime after this air photo was taken.

Then as you nove further down the road
at the very right-hand corner of our air photo you
come to R2, residence 2.

MR. HARRI S: So you're on page 5 of 5,
it'’s listed as photo 1, is that correct?

DR. PRI ESTLEY: And then to get an i mage
of that residence, look at photo 1 at the bottom
of page 5 of 5.

So what this, | think, makes very cl ear
is that this home is behind this row of pine
trees. And then taking a | ook at the photo you
can see that between the row of pine trees and
Tulare Hill, frominside this home, from the use
areas in the imediate vicinity of this honme you
do not have a view towards the project site.

However, as CEC Staff has pointed out to
us, if you go stand in the corner of the yard
here, just a little bit above where you see R2, if
you stand out in this area it's kind of |ike an

i nformal use area that since this is a piece of a
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| arger agricultural property, it doesn't exactly
have |i ke a yard, but you could say that well, if
you stand out in this area that ni ght be avail abl e
for the use of the residents of this home, if you
stand out there in this far corner, yes, in fact,
if you stand there you woul d be able to have a
view towards the site of the proposed project.

MR. HARRI S: Okay, so let’s wal k t hrough
it in summary. There are six residences on
Bl anchard Road, is that correct?

DR. PRI ESTLEY: That's correct. The
sixth residence is further down the road and it’'s
completely behind Tulare Hill. And its views are
conpletely unquesti onably screened by the hill
So that’'s where the sixth one come in.

MR. HARRI S: Okay. So we have six
resi dences on Blanchard Road. You said of those
si x residences, none of the six residences have a
view wi thin the house or the primry living area
is that correct?

DR. PRI ESTLEY: That is correct.

MR. HARRI' S: And then of those six, two
of them have views from basically from si de yards,
is that correct?

DR. PRI ESTLEY: That' s correct.
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MR. HARRI S: So essentially two of the
six residences fromside yards you m ght be able
to see towards the plant?

DR. PRI ESTLEY: That’ s correct.

MR. HARRI' S: And Blanchard Road is al so
oriented to the east and the west, is that
correct?

DR. PRI ESTLEY: That's correct, and
that’'s very important to note because we know t hat
in evaluating the sensitivity of views from
resi denti al areas that the Energy Comm ssion takes
i nto account not only views from homes, but views
that residents m ght have as they are circul ati ng
about their neighborhood.

And in this case, because of the
street’s east/west orientation, and the fact that
the power plant site is located well to the north,
if you are driving into or out of Blanchard Road,
the power plant site would not be in your primary
cone of vision.

So, for example, when you drive into
Bl anchard Road you don't see the -- you wouldn’t
see the power plant |ike right at the end of your
street, and it wouldn't be |ike right next to your

street, sort of like | oom ng over your
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streetscape. It’'s kind of like well off to the
side of your normal cone of vision, at least for
soneone who woul d be driving in and out of the
nei ghborhood.

Sonmething el se to point out, too, is
that because of the configuration of land uses
al ong Blanchard Road, in fact froma big chunk of
this road your views toward the plant site would
be blocked by the various structures on the north
side of the road.

And, again, you can see that very
clearly on your air photo.

MR. HARRI S: So, again, traveling up and
down Bl anchard Road, because of the east/west
orientation you re not going to have a lot of --
you won’'t have a view of the plant, is that
correct?

DR. PRI ESTLEY: That' s correct.

MR. HARRI S: Can we talk about visual
qual ity and vi sual sensitivity real briefly, since
staf f has used those as significance criteria?

DR. PRI ESTLEY: Yeah. Staff has
i ndi cated that the quality of the views from
Blanchard Road is, if |I'm correct, moderately

hi gh. And my assessment is that the quality of
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the views from Blanchard Road are moderately | ow
to moderate, and for two reasons.

One, if you are | ooking strai ght at the
pl ant site fromone of the areas where there’s
nothing in the foreground, you' re just kind of
| ooking across the open field to the plant site.
There is some level of visual degradati on because
of the presence of the existing clusters of
transm ssion lines on Tulare Hill. One of those
towers something on the order of 176 feet tall. So
there' s that.

And per haps nore importantly, or just as
i mportant, from many porti ons of Blanchard Road
when you are | ooking towards the plant site, you
know, in those situations where you can see it, in
many cases what you are seeing in the foreground
is nonresidential activities.

Blanchard Road is not a strictly
resi denti al encl ave. It’s kind of a -- it's a
rural area where there is really kind of a mx of
activities going on. There are the residences,
but there's also a stone shop; there’s an RV
storage facility; there is sone kind of a truck
depot. So in many places along the road you're

seeing things that are, you know, definitely
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nonresi dential in character.

And what you can see, say for exampl e,
in photo 8 on page 4 of 5, you see, you know,
| ots of parked trucks on the road. You see stuff
fromthe stonewdrk shop that’s kind of out on the
edge of the street.

MR. HARRI S: So the general degraded
gqual ity then | eads you to believe, then, that this
area is actually lowto noderate visual quality,
and not moderate to high, is that correct?

DR. PRI ESTLEY: That is correct.

MR. HARRI' S: The second criteria staff
applies is visual sensitivity. Can you briefly
sunmmar i ze your conclusions on that, as well?

DR. PRI ESTLEY: Yeah, ny conclusion is
that the level of visual sensitivity is | ow
because it is not seen fromany resi dences. And
because it is seen only from peripheral areas of
two residences. And that it is not visually
promnent in the views of people as they are
circul ating around their neighborhood.

MR. HARRI S: So your bottom i ne
conclusions are then visual quality is lowto
moderate and visual sensitivity is low is that

correct?
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DR. PRI ESTLEY: That is correct.
MR. HARRI' S: And that’'s based upon the
CEC Staff’'s criteria for significance in visual
sensitivity and quality, is that correct?

DR. PRI ESTLEY: Yes.

MR. HARRI S: I understand you had one
more set of handouts that you'd like to go
t hrough.

PRESI DI NG MEMBER LAURI E: But before you
proceed, M. Harris, | need clarification of Dr.

Priestley's testimony on the i ssue of sensitivity.
Why don’t you turn to photo 6.
DR. PRI ESTLEY: Yes.
PRESI DI NG MEMBER LAURI E: It’s my

underst andi ng that the plant would be visible in

photo 6, --
DR. PRI ESTLEY: Yes, --
PRESI DI NG MEMBER LAURI E: -- photo 6
| ocati on.
DR. PRI ESTLEY: Yes, it would. If you

can see that transmi ssion tower, the power plant
woul d be a little bit to the right of the
transm ssion tower that you see.

PRESI DI NG MEMBER LAURI E: I may have a

chal lenge articulating my question, so bear with
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DR. PRI ESTLEY: Okay.

PRESI DI NG MEMBER LAURI E: I f you have a
st andar d subdi vi sion | ot and you want to know what
the impact of the viewis on that particul ar
resi dent, would you primarily focus on the
resi dence, itself, on the view fromthe residence,
itself?

DR. PRI ESTLEY: | woul d take a | ook at
the view fromthe residence and a view fromthe
primary use areas on the vicinity. So | would
really kind of consider the residence in the
cont ext of the neighborhood, as well. | would
| ook very carefully, you know, try to pinpoint
both factors.

PRESI DI NG MEMBER LAURI E: Okay. Let’s
say you had a residence on a 20-acre parcel. And
the 20-acre parcel offered different views from
di fferent | ocati ons on that parcel.

Where would you focus your exam nati on?
For exanple, if a project was invisible fromthe
resi dence, but highly visible fromthe southeast
corner of the 20-acre parcel, would that be
significant?

DR. PRI ESTLEY: | would want to do ki nd
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of a careful analysis of well, what is the use of
the parcel. Take a | ook, where is the primry use
area. |If there were a corner where you m ght have
a view of the project, 1'd try to evaluate, well,
just how frequently is that corner used. And, you
know, what is the nature of that use. |Is this
where they have their, you know, like their little
medi tation den, or is this where they fix their
cars.

l"d try to take all those things into
considerati on.

PRESI DI NG MEMBER LAURI E: Do you believe
that to be a CEQA standard? That is, nature of
the use of the | ocati on bei ng exam ned.

DR. PRI ESTLEY: CEQA provi des us very
very little guidance in ternms of evaluation of the
significance of inpacts, so what | have chosen to
resort to in evaluation of impacts is to adhere to
the decision rules that CEC Staff has established
in previous proceedings as kind of a formula for
eval uating what is and what is not significant.

PRESI DI NG MEMBER LAURI E: Okay, thank
you. And your testimony is that in | ooking at
photo 6, that the sensitivity is not high because

of the particular use to which this part of the
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owner’ s property is being put, is that correct?

DR. PRI ESTLEY: For that | ocation, yes.

PRESI DI NG MEMBER LAURI E: Are there
any -- there’'s no doubt, and | applaud you on your
credentials, is it fair to say that aesthetics and
vi sual impacts are related to individual
psychol ogy? That is, it’s how peopl e react to
what they're seeing?

DR. PRI ESTLEY: Well, based on ny
prof essional training and experience | would say
it'’s a very very complicated formula. That, in
fact, there are individual differences in the way
that individuals respond to things.

But, at the sane tinme, there are some
kind of within the context of our culture there
are some responses that are, let’s say, fairly
predictable, or are relatively comnon.

So it is kind of a mx of the universal
and the individual, |’'d say.

PRESI DI NG MEMBER LAURI E: How far is the
spot fromwhich photo 6 was taken fromthe
resi dence?

DR. PRI ESTLEY: Oh, the residence is
j ust about next door. If you see the -- well,

l et’s say the Passantino resi dence is just about
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next door. If you see those trees over on the
ri ght of the Passantino residence in their fenced

area, it is just alittle bit to the right of

t hat .

PRESI DI NG MEMBER LAURI E: A hundred
feet?

DR. PRI ESTLEY: Yeah, the residence,
itself, yeah, |I think that’'s fair.

PRESI DI NG MEMBER LAURI E: Okay. So, if
one were to walk out of their residence no more
than 100 feet and engage this view would one not
| i kely be di sturbed by the view of the power
pl ant?

DR. PRI ESTLEY: That one is a little bit
difficult to give a bl anket answer to because
think that there are a number of different ways
that you could | ook at and eval uate this.

One is the day | went down to take a
| ook at things, | talked to Mark Passanti no. And
he was, you know, rather -- he was, well, pleased
that sonebody actually had cone to take a |look at
what was goi ng on on his property, because a | ot
had been nade about views fromhis property, but
no one had, up to that point, had taken the time

to actually cone down and take a | ook.
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So, he was pleased. But at the same
time, he was a little bit bemused about, you know,
what all the stir was about, because at | east
talking to himhis own personal response that he
conveyed to ne is that, you know, --

PRESI DI NG MEMBER LAURI E: Okay, well,
that’s a little too much hear say.

DR. PRI ESTLEY: Okay. Sorry.

PRESI DI NG MEMBER LAURI E: The point of
my question is in anticipation | have, w thout any
evidence in front of me, that people view the
entirety of their property as very much their
castle.

And it could very well be, again | would
surm se that one’'s view at the end of their ten-
acre parcel is just as inportant to an individual
as one’'s view fromtheir typical subdivision
backyar d.

You may want to i npose some
reasonabl eness standard there. And |I’m surm sing
that that’'s kind of what you are doing, and if |
understand your testimony, is that this | ocation,
not being in the immediate, within 100 feet of the
resi dence, is not sufficiently sensitive to nmake

the impact significant.
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DR. PRI ESTLEY: That is essentially what
" margui ng, yes.

PRESI DI NG MEMBER LAURI E: Okay, thank
you for the clarification, sir.

M. Harris.

MR. HARRI S: Thanks. W’'ve got one more
set of handouts. We're closing on this point.

CHAl RMAN KEESE: Wil e you're doing
that, are we going to use this photo for more than
this purpose? Because do | see the entry to the
property outlined in black, is that -- the power
plant is etched in fine black Iines, and the
entrance to it goes across Blanchard Road and - -

DR. PRI ESTLEY: Yes.

CHAl RMAN KEESE: That' s what we have?
Thank you.

MR. HARRI'S: Tom, | understand based
upon -- your job was to figure out, you know, what
the CEC Staff considers to be significant, and one
of the things you did was to look at their
findings related to the alternative sites, and
conmpared that to this KOP1.

Okay, we're focusing on the KOP1, the
one of 11 or one of 9, depending on how you count

t hem But you have a significant di sagreenment
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wi th staff.

And so explain to us all what these
photos are that are being passed around, and how
you' re going to use those.

DR. PRI ESTLEY: Yeah, what’s being
passed around ri ght nowis a set of photos that
was filed as a part of our alternatives anal ysis,
and in that filing there is a more detail ed
expl anati on of exactly what these are, and how
they were created.

But to get right to the point, they are
vi ews of each of the CEC Staff’'s, at l|least of four
of the CEC Staff’'s alternatives sites taken from
vi ewpoi nts that we thought were important.

We attenpted to super --

MS. WLLIS: Excuse me, --

DR. PRI ESTLEY: We took the plan for
Met cal f --

MS. WLLIS: -- | want to object to
this. I nmean this is testinony that hasn't -- |
mean it’'s just been filed, but --

MR. HARRI S: We're not offering it into
evidence here, we're using it for illustrative
purposes to show what the staff has determned to

be significant as it relates to the alternative
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sites, and the Metcalf site.

MS. WLLIS: And these pictures are from
staff’'s testimony?

MR. HARRI S: These pictures are from
applicant’s testinony that has been filed for the,
I think the alternative section, but again we're
not going to move theminto evidence --

MS. WLLIS: Well, no, | guess --

MR. HARRI'S: We'd use them the same as
we woul d use whiteboards to show t hose areas.

MS. WLLIS: [I'd like to address the
Committee. My concern is that pictures can be
taken from any nunber of | ocati ons and
orientations. And these may or may not be
representative of the alternative sites.

So just to clarify that point.

HEARI NG OFFI CER FAY: Okay, we' |l take
that as clarification. The objection’s overrul ed.
Go ahead, Mr. Harris.

DR. PRI ESTLEY: So what these --

MS. DENT: |'mgoing to put in an
objection --

MR. AJLOUNY: Wit a minute.

MS. DENT: | want to put an objection on

the record, too, to the testi nbny because it is
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testimony on inpacts fromalternative sites, and
we're not here today to address alternative sites.

MR. HARRI S: Actually that’'s not the
purpose of the testimony at all. If youll let us
get to it, although he expl ained the offer.
Essentially what we're doing, the question before
us i s what does the CEC Staff consider to be a
significant visual impact.

We have four alternative sites. W're
going to go through them quickly, give you the
staff’s bottomine determ nation, and to compare
that to this site so you can see how the staff
significance criteria is applied.

PRESI DI NG MEMBER LAURI E: In applicant’s
Vi ew.

MR. HARRI S: I n applicant’s view.

MR. AJLQUNY: Is that review in the
al ternati ve section of their point of view of
vi sual impacts? Wen you just stated that | ast
sent ence.

MR. HARRI'S: No, that’'s not what |
meant . If you interpreted it that way, no.

MR. AJLQUNY: Ckay, so it has nothing to
do with the way the staff | ooks at alternative

sites in the area of visual ?

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

291
MR. HARRI S: It has everything to do
wi th how the staff determ nes significant visual
i mpacts. And that’s the purpose of the testimony.
And | will not be moving these documents into
evidence. They' re like the whiteboards we’'ve been
pointing at all day. I just didn't want to go

t hrough and nock-up five giant, or ten in this

case, giant whiteboards. |If you want ne to do
that, | can do that.
HEARI NG OFFI CER FAY: W’'ll overrule the

objections and let --

MR. AJLOUNY: But | just --
HEARI NG OFFI CER FAY: -- proceed.
MR. AJLOQUNY: Well, | just feel that

opens the door for us to talk about alternative
sites in that area, that's all. If they can do
it, we can do it.

PRESI DI NG MEMBER LAURI E: Well, | guess
that’s not where we’re going.

MR. HARRI S: It actually isn t where
we’'re goi ng, and, Tom, why don't you proceed and
he can be cross-exan ned obvi ously on what you
present, so go quickly.

DR. PRI ESTLEY: So, anyway, in terns of

what you re seeing here, to the best we could we
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took the layout of the Metcalf facility,
configured it so that it would fit on these sites,
and then prepared visual sinulations to show what
a power plant like Metcalf would | ook like if it
was located on each of these sites.

The first one that you see is a view of
alternative site 1 from Zanker Road, about a third
of a mle north of highway 237. | don’t have the
exact traffic data; this is a moderately well
travel ed road. It’s used by people going to and
fromAlviso to the wildlife refuge.

MR. HARRI'S: Tom, on the bottom that’'s
the photosimul ati on, so the top is the as-
existing, and the bottomis the photosimul ati on?

DR. PRI ESTLEY: Yes, it is.

MR. HARRI S: And what was t he CEC
Staff’'s finding related to significant impacts
fromthis view?

DR. PRI ESTLEY: The CEC Staff concluded
that a power plant |ike Metcalf located on Alt
site 1 would have an inpact that was less than
significant.

MR. HARRI' S: So, this is an
i nsignificant --

MR. AJLOUNY: | object to the fact that
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MR. HARRI S: He' s obj ected and he s --

DR. PRI ESTLEY: Wel |,
I'"m --
HEARI NG OFFI CER FAY:
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MR. HARRI S: The objecti ons are taking

| onger than this testinony.
HEARI NG OFFI CER FAY
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Pl ease, | et them

Q Okay, Tom, the natives are restless,

gquickly to site 2.

DR. PRI ESTLEY: Okay,

SO

that sheet is Alt

site 2 as viewed from hi ghway 237; this is a view

north towards that greenhouse area. The | ower

photo shows you what this site would look |ike

from hi ghway 237.

This vi ewpoi nt was sel ected because this

hi ghway has an average daily traffic of 108, 000

vehi cl es per day, making it one

of the nobst

heavily travel ed routes in Santa Clara County.

MR. HARR S: So based

Staff's criteria for significance,

to be what?
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DR. PRI ESTLEY: Less than significant in
i mpact .

MR. HARRI'S: So this is less than
significant impact. Go now to sheet 3, Tom
pl ease quickly.

DR. PRI ESTLEY: Okay, this is a view
toward At site 4. As you know alt site 4 is in
the Gty of Fremont --

MR. HARRI S: Al't site 3.

DR. PRI ESTLEY: Alt site 3, rather, is
inthe City of Fremont. About a third of a mle
north of there you come to the Newark City limt.
And just across Stevenson Boulevard, just inside
Newark is a very very dense resi dential area that
exits onto Stevenson Boulevard by way of Parada
Street, so this is a view | ooki ng down Par ada
Street towards the project site.

So this is a view towards the project
that woul d be seen fromthe windows on the upper
and lower storeys, the front doors, front yards of
a nunber of townhouses. And would al so be seen by
the many many residents of this area as they exit
t he nei ghborhood via Parada Street.

MR. HARRI S: And, again, applying the

CEC Staff’'s criteria, what was the find about this
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viewshed?

DR. PRI ESTLEY: CEC Staff concl uded t hat
a power plant on this location would have a vi sual
i mpact that was | ess than significant.

MR. HARRI S: Okay, now go to alternative
site 4.

DR. PRI ESTLEY: Alternative site 4 is in
Fremont on South Fremont Boul evard just north of
Grimmer. This is a view from South Frenont
Boul evard | ooking across the project site.

South Frenmont Boulevard carries an
average daily traffic of 17,500 vehicles. I't has
been i dentified in both the Alameda County scenic
route elenent and in the City of Fremont city plan
as a designated scenic route, primarily because of
the views towards the East Bay Hills that are
possible fromthat route.

MR. HARRI' S: And again, the findings of
significance here?

DR. PRI ESTLEY: CEC Staff concl uded t hat
a power plant like Metcalf on this site would have
an i npact that was less than significant.

MR. HARRI'S: So for all four of these
the findings was less than significant?

DR. PRI ESTLEY: That' s correct.
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MR. HARRIS: And will you turn now to
the last page. This is the view from KOP1, is
that correct?

DR. PRI ESTLEY: Yeah, this is the view
from KOP1L which is kind of at the east end of
Blanchard Road, in fact you can see the corner of
t he Passanti no orchard there on your left.

So if you were standing on the side of
the road and | ooking due north, this is the view
towards the site that you would have.

MR. HARRI S: And, again, this is a view
the CEC Staff found to be significant?

DR. PRI ESTLEY: Yes, it is.

MR. HARRI S: Do you agree with that
conclusion?

DR. PRI ESTLEY: No, | do not.

MR. HARRI S: So based upon the
application of the staff’'s criteria for the
alternati ves sites, what conclusion do you draw?

DR. PRI ESTLEY: It reinforces ny
conclusion that the i mpact of the proposed project
on the views from KOP1 woul d be less than
significant.

MR. HARRI'S: And that’'s in large part

due to the six resi dences, the few nunber of
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vi ewers and the no maj or hi ghway, is that correct?
DR. PRI ESTLEY: That’'s correct.
MR. HARRI S: I want to move subjects

now. Let's leave KOP1

PRESI DI NG MEMBER LAURIE: | have a
guestion. Oh, |I’msorry, go ahead.
MR. HARRI S: Sur e. | wanted to nobve on

to the next potential significant issue.

PRESI DI NG MEMBER LAURI E: I n looking at
your | ast page now ny understanding is the same
resi dence is in photo 6 in the previous set of
pictorials, the | ast page of the docunent that
you’' ve been testifying from?

DR. PRI ESTLEY: Yes.

PRESI DI NG MEMBER LAURI E: Okay. That ' s
the same residence as photo 6, right?

DR. PRI ESTLEY: Okay, |’'m sorry, yeah
Photo 6. |If you were standing a little bit over
to the right of the view that you see in photo 6
you would be seeing this view.

PRESI DI NG MEMBER LAURI E: And is it your
testimony that that’'s not significant?

DR. PRI ESTLEY: Yes, it is. Applying
the criteria that the CEC has used for determ ning

significance, and as you recall the fornula used
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to determine if the preconditions exist for a
significance to take place is if the quality of
the existing viewis moderate to moderately high,
and if the level of sensitivity is, let’s see,
moderately high to high.

And ny opinion is because of the small
nunbers of residences potentially affected in this
area, and because the views affected are not
primary views, we’'re talking about two residences.
We're not talking about views fromhonmes. W’re
talking about views froma small portion of these
two properties.

For that reason | have concluded t hat
the sensitivity of this view does not meet the
test of being noderately high.

PRESI DI NG MEMBER LAURI E: Okay, thank
you, sir.

MR. AJLOQUNY: Can | just make one
st at ement .

MR. HARRI S: No.

MR. AJLOUNY: Regar di ng the surprise --

HEARI NG OFFI CER FAY: I"msorry, no. Go
ahead, M. Harris.

MR. HARRI' S: Okay, we’re moving on now

past KOP1, and | want to talk about the issue of
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the combi nation of views. And this was described
as being a combi nation of views throughout the
ar ea.

Can you provide us with a little bit of
a background on that? Specifically fromreadi ng
the FSA, could you determ ne what this conmbination
of views criteria meant?

DR. PRI ESTLEY: No, | couldn't.

MR. HARRI' S: And could you el aborate on
that, please. For exanple, could you determ ne
fromthe FSA what views were being conbined?

DR. PRI ESTLEY: No, | couldn't.

MR. HARRI S: Coul d you determ ne which
hones were affected by those combi ned views?

DR. PRI ESTLEY: No. Those hones were
not identified.

MR. HARRI' S: And could you determ ne who
woul d be seeing these views, who'd be travelling
in the area?

DR. PRI ESTLEY: There was no di scussi on
of any of these itens. Several bl anket assertions
were made, but there was -- no analysis was
presented to provide evidence to back up these
assertions.

MR. HARRI S: So you had difficulty
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determ ni ng which views exactly were being
conbined, is that correct?

DR. PRI ESTLEY: That' s correct.

MR. HARRI S: Were any KOPs used in this
anal ysis from what you can tell ?

DR. PRI ESTLEY: No reference was made to
i mpacts on specific KOPs.

MR. HARRI S: Again, there' s no
i ndi cation of which KOPs were being used at this
point?

DR. PRI ESTLEY: There was not.

MR. HARRI S: Has staff presented
evidence that supports this assertion that there d
be some combination of views that would
substantially degrade the visual character of the
surroundi ngs?

DR. PRI ESTLEY: Again, as | read the
three or so paragraphs that constituted this
anal ysis there was a series of assertions, but no
specific evidence was presented to i ndicate, well,
what specifically are the views, and how
specifically are they being affects, and how are
these views different from the views included or
represented by the 11 KOPs.

And so, in fact | was a little bit
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mystified by this analysis because | really had a
very strong feeling that our 11 KOPs did a pretty
good job of representing the universe of views
towards the project site fromaround the viewshed.

In fact, if you compare this project to
ot her typical CEC projects, you' |l see that we
have a lot of KOPs, 11. And like in Delta | think
there were a total of four, one of which was for
the transition station rather than for the power
pl ant, itself.

So, you know, ny feeling is that the
KOPs do a very good job of kind bracketing all of
the views. And what you can say about the KOP
based analysis is that for each of those we have
guite a |l engthy and specific analysis of what it
is we're seeing, how many people are affected,
what the quality of the viewis, how the viewis
going to change.

We have visual sinulations that show us
exactly what’'s going to happen. And |I know al so
too, we've subnmtted countl ess photographs and
cross-sections. So, yeah, we have a pretty good
record for determning, well, how nuch are we
going to be able to see and how is the presence of

the project going to affect these views.
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That’'s why | was a little bit stunned to

read this anal ysis that suggests that, well,
there’s this universe of views out there that
somehow weren't reflected in the KOPs that we

m ssed. And then to have, w thout any evidence,
to have these concl usi ons bei ng nmade that, oh,
well, because of the effects on these unnaned
views we're going to have a significant i mpact.

MR. HARRI'S: So you’'ve never seen this
ki nd of a conmbination of views analysis in
anyt hing el se you've ever done, is that correct?

DR. PRI ESTLEY: I have never seen one
I i ke this one.

MR. HARRI S: Okay. There was sone
guestion as to whet her this mght be a subset of
cumulative inmpacts analysis, but | understand t hat
staff -- is it your understanding that it is not
subset of cunulative inpacts?

DR. PRI ESTLEY: You know, | can’'t tell.

MR. HARRI S: Okay, fair enough. Wth
regard to this whole i ssue of the combi nation of

vi ews, what’'s your bottomine anal ysi s?

DR. PRI ESTLEY: Well, | guess ny
bottom i ne analysis is that | would entertain,
suppose, this kind of a finding if | could see the
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data on which it is based.

If | saw the views that were being
talked about, if | were presented a matri x showing
me how exactly the effect on each of the views
that was being conbined was bei ng affected, and in
what way, and if | saw, for example, sone
justification that weights m ght be attached to
each of these effects to sonehow combine themto
create a cumul ati ve effect or an overall effect,
then, yeah, then | would be willing to tal k about
it, you know, to consider it very very carefully.

But, again, what | see is a whole series
of assertions w thout any supporting evidence.

MR. HARRI' S: So without that supporting
materi al you basically can’t support this view, is
that correct?

DR. PRI ESTLEY: No, | can't.

MR. HARRI'S: | want to move to the third
area now that was considered by staff in the
cunmulative i npacts of the Metcalf project.

Let's begin with the Metcal f project,
itself. Can you talk about how Metcal f has
mtigated its contribution to the area’'s
cunulative inmpacts.

DR. PRI ESTLEY: There are a number of
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things that are relevant here, and you know, in
fact you Il be hearing a little bit more about
this in detail from Paul Stocks, the project
architect, a little bit later.

But Cal pi ne has gone to extraordinary
| engths on this project to hire world class tal ent
to come in to figure out a way to make the
structures involved neat, attracti ve, desi gned
themin a way that's going to fit into the
evol ving landscape in this area.

At the sanme tine the project has been,
you know, really lavishly | andscaped. W have a
| andscape pl an that shows hundreds of plants.
Cal pi ne hired the landscape architect who works
for the firmthat developed the guidelines for the
Nort h Coyote | ndustrial campus, so he was very
very well versed in exactly what the |landscape
design idiomfor this region is.

And he took great pains to follow the
design guidelines to create a planting scheme t hat
woul d be consistent with that which is being
called for for the adjacent properties.

And then there are other kind of siting
things that helped this project that went in. The

fact that it is located in this corner of the
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vall ey, up against Tulare Hill, which provides
screening for a very large area to the north -
well, to the northwest and to the west, and to
sonme degree the southwest. Which, at the sane
tinme, provides kind of a visual backdrop so that
the taller elements are seen against the hill
rather than agai nst the sky.

MR. HARRI' S: How about in terns of
acreage here, what are we tal king about ?

DR. PRI ESTLEY: The project site is
sonething | ess than 20 acres, it sits at about 15.

MR. HARRI' S: And subject to check would
you accept that that represents about 1.5 percent
of the land in the future Coyote Vall ey
development area?

DR. PRI ESTLEY: Yeah, it’'s a very very
smal | amount in relationship to the rest of the
area that is now sl ated for development.

MR. HARRI S: If you al so assume in the
future the closest row of buildings in the CVRP
canmpus, woul d those have a screening effect, as
wel | ?

DR. PRI ESTLEY: I f you were | ooking
towards the project site fromsay the area where

the Coyote Valley Parkway would be entering the
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site, yeah, the plant would be very very well
screened. You know, unless you were just Ilike
right at the very north end of that project, for
most views the views toward the power plant would
be pretty well screened.

MR. HARRI S: So, again, what's your
bottom i ne conclusion related to the cumulative
i mpacts of the Metcal f project?

DR. PRI ESTLEY: Yeah, nmy conclusion is
that this project would not combine with the
ef fects of these much much bigger projects to have
a cunmul ative effect.

MR. HARRI S: Okay, thank you. There’s
sone di scussion about LORS conpliance in the
testimony of staff, as well, and | think there
were initially 16 LORS that were considered out of
conpliance with.

Can you, w thout going through each one
of those, please, do you agree with that finding
of 16 LORS?

DR. PRI ESTLEY: No, | don’t.

MR. HARRI S: What was your finding with
regard to this?

DR. PRI ESTLEY: Well, there are a couple

things that we can say about, you know, if you're
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t here are a couple

One is since the tine that staff
prepared its final staff assessment, staff
anal ysis, the Cty of San Jose has adopted a
revi sed version of the master development plan for
the north Coyote industrial campus.

A nunber of the things that had been
i ncl uded as guidelines in those documents that are
counted as part of that 16 are no longer
regulations or guidelines, so there s now no
guesti on of conflict.

MR. HARRI S: And that’s acknow edged in
staff’'s testimony, is that correct?

DR. PRI ESTLEY: In the most recent
testimony, it is.

MR. HARR S: So the nunber 16 is no

| onger correct?

DR. PRI ESTLEY: That' s correct.

MR. HARRI S: Do you believe Metcalf is

in substantial conpliance with the applicable

LORS?

DR. PRI ESTLEY: Yes,

it

would be fair

say it's in substantial compliance. There are

sonme things that are guidelines to which the
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proj ect does not conply.

For exanple, the MDP gui delines indicate
that the entrances to canpuses shoul d be marked by
a cluster of four trees, and our current | andscape
pl an does not do that. W have sone reasons for
not doing it, but if the City would |like us to do
that, there’'s really no reason why that coul dn’t
be done.

MR. HARRI S: But in the genera
hi erarchy of LORS, these seemto be things that
are nore along that order, is that correct?

DR. PRI ESTLEY: The ones in which there
is clearly, you know, a lack of -- where clearly
there isn't exact compliance, they are the
el ements that are down at the | ower end of the
hi er archy.

Agai n, very specific design guidelines
which are, in fact, framed in a way in which they
sound like they are i ntended to provi de guidance
that they are not strict requirenents.

MR. HARRI S: Now, Mr. Priestley, you ve
of fered some suggesti ons on conditions of
certification. Rat her t han goi ng through each of
those, | think we'll just note that here and make

you avail able for cross-exam nation on VIS1, 5, 9
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and 11. | understand others are prepared to
di scuss VIS10, so with your agreement we'll nove
past that, if that’'s okay?

DR. PRI ESTLEY: Okay.

MR. HARRI'S: You’ ve al so revi ewed
staf f's rebuttal testinony, is that correct?

DR. PRI ESTLEY: That’ s correct.

MR. HARRI S: And does that in any way
change your concl usions?

DR. PRI ESTLEY: No, it does not.

MR. HARRI S: Can you briefly now give us
your bottomine concl usions.

DR. PRI ESTLEY: Yeah, ny fi nal
conclusion is that the project would not have a
significant adverse visual impact on views from
the Blanchard Road area. That the project would
not have a significant adverse inpact on a
conbination of views fromthroughout the area
And that it would not contribute to the creation
of a significant cunul ative i npact.

MR. HARRI' S: Thank you. Move to the
next witness now and tal k about the issues rel ated
to the plume, actually the next two witnesses wil
deal with the plune i ssue because that's been an

i ssue of specific concern to the community and
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ot hers.

And so | want to start with M. Jim
Dunst an, he’s been previously sworn.

Jim can you again state your nane for
the record, and spell it.

MR. DUNSTAN: My nane is Janmes Dunst an;
| ast nane is spelled D-u-n-s-t-a-n.

MR. HARRI S: And can you briefly
summar i ze your qualifications.

MR. DUNSTAN: I hold a bachel or of
science and master of science degrees in
mechani cal engineering from Washington University
in St. Louis. | have been a registered
prof essional mechanical engineer in California
since 1973. And |’'ve been directly involved in
the design of power plants and power plant systems
of various types for essentially my entire 30
years with Bechtel.

MR. HARRI S: I'd ask is there any
objection to stipulating to M. Dunstan’s
gual ifications, and we can stop at that point.

PRESI DI NG MEMBER LAURI E: Yes, the
Committee will accept himas an expert

MR. HARRI' S: Thank you. Jim you're

going to tal k about the plune abated cooling tower
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and the HRSG, the HRSG, heat recovery steam
generator plume abatement.

Can you give us a brief description of
the proposed hybrid wet/dry cooling tower?

MR. DUNSTAN: The type of cooling tower
proposed for the Metcalf Energy Center is
generically known as a hybrid. More commonly
known as a wet/dry tower.

There are a nunber of variations on the
design, but they all operate on the same basis,
that is that a portion of the total air flowinto
the tower is not admitted to the wet section of
the tower, but rather is admtted through a series
of heat transfer elements that increases the
tenperature of this dry air, ambient air, and then
m xes it with the saturated air com ng out of the
wet section of the tower, effectively reducing the
relative humdity of the exhaust air, and
therefore its dew poi nt temperat ure.

The effect is that the plume travels
farther fromthe top of the tower before the water
vapor in the plume condenses into visible
droplets. And is therefore diluted in the
surroundi ng ambi ent air so that those droplets do

not form
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MR. HARRI S: So you’'ve descri bed how the
plume forns. Can you talk about the design
limtations for the cooling towers?

MR. DUNSTAN: Wet/dry hybrid cooling
towers are generally specified to be so-call ed
pl ume-free at a combi nation of anbient dry bulb
tenperature and coi nci dent relative humdity.

The design of the towers is such that at
hi gher ambi ent tenperatures or |ower relative
hum diti es than at nom nal design point the water
vapor and t he exhaust will not condense into
vi si bl e droplets when nmi xing with the cool er
ambi ent air.

Below t he desi gn point temperature and
above the design point humi dity water vapor in the
exhaust will begin to condense around t he
peri phery of the columns of moist air | eaving the
top of the tower.

As the tenperature drop and the hum dity
i ncreases, a greater fraction of the total water
vapor in the discharged air will condense into
water droplets that are visible.

This technol ogy can be applied to a
point, and in fact the technology is nmobst comonly

used in situations where a cooling tower is very
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close to a flight path, where a visible water
vapor plume m ght obstruct visibility; or is very
close to a roadway in regions that have very | ow
ambi ent temperatures, very cold weat her, such t hat
the condensed water vapor could formice on the
roadways or coul d obscure visibility on the
roadways.

None of those conditions exist in the
north end of the Coyote Valley in Santa Cl ara
County, Californi a.

The extent to which a hybrid tower can
be designed to prevent the formati on of visible
water vapor droplets is limted in that there is
only a fixed anmount of heat available in the water
that is sent to the tower for cooling.

And at a certain set of ambient
tenperature and humdity conditions the tower, in
order to prevent formation of a visible plume,
woul d have to operate entirely as a dry heat
exchanger. There woul d be no water all owed
flowing over the wet section of the fill, because
in fact the ambient air would be already so cl ose
to the dew point that any additional npisture
woul d cause the formation of a visible plune.

In discussion with the manufacturers of
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these types of towers, and we’'ve been dealing with
three, and one in particul ar, GEA Thermal
Dynam cs, which has done -- they’'ve provided
lists, all three of these vendors have provi ded
lists of plume abated towers to us, and there are
literally dozens of themin use all over the
worl d, al nmobst entirely in cold climtes.

GEA has told us that much bel ow the
tenmperature conditions that we' ve proposed for the
Met cal f Energy Center the wet/dry cooling tower
may not be possible, total prevention of a plume
may not be possible. And that, in fact, the size
of the tower woul d approach and possi bly even
exceed the size of an air cooled condenser for the
same duty.

Therefore, it’'s my conclusion that the
tower that we ve proposed for the Metcal f Energy
Center is pushing the envel ope for the size and
thermal duty and weat her conditions to be expected
in the north end of the Coyote Valley in Santa
Clara County, California.

MR. HARRI S: Let’s tal k about t hat
design. You tal ked about it being 30 degrees
Fahrenheit, and is it 90 degrees rel ative

hum dity?

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

315

MR. DUNSTAN: 90 percent relative
hum dity.

MR. HARRI S: 90 percent, |’ m sorry.
What does that mean in simplest terms?

MR. DUNSTAN: That nmeans it’'s an
extremely chilly danp day in the Coyote Vall ey.
This is a very unusual weat her conditions, when
it'’s that cold and that damp si mul taneously.

MR. HARRI S: So, put another way t hen,
if the tenperature is above 30 degrees Fahrenheit
and the relative humdity is below 90 percent, --

MR. DUNSTAN: There will be no visible
plume fromthis tower.

MR. HARRI'S: -- that means there will be
no visible plune fromthe tower. And that’s the
desi gn point which you' ve set this facility to?

MR. DUNSTAN: That’s what we’ ve
proposed.

MR. HARRI S: Let’s talk a little about
the HRSG now, the heat recovery steam generator
abat ement schenme. Can you give us a brief
descri pti on of how you're going to physically
prevent the formati on of plumes there.

MR. DUNSTAN: Again, the potential for

the formati on of a visible water vapor plunme from
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a HRSG exhaust stack is due to the noisture
cont ent of the exhaust air.

In the case of a conbined cycle plant,
unli ke a fired boiler plant, the percent moi sture
in the exhaust gas is nuch lower than in a
conventional fired boiler plant.

It’s not at all unusual on noderately
cool mornings to see very inpressive water vapor
pl umes com ng out of the tops of these tall stacks
in all the existing fired boiler plants. And
that’'s because they run at very |low excess air,
because air does not help them generati ng power.
In fact, it absorbs heat fromthe fuel and does no
good.

So, in a conbined cycle plant, first we
have a better situation as far as plunme formation
because the noisture content of the exhaust gas is
di luted by the excess air that is used to actually
produce more power in a gas turbine.

Soif a plume is to formit will form at
a much lower temperature or higher hunm dity than
woul d be the case for a plume formation from a
fired boiler plant.

Al so, in a combined cycle plant it's

relatively easy to increase the tenperature of the
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exhaust gases. The heat recovery steam generat or
is a very effective heat transfer device. It's
very effective at absorbing heat fromthe exhaust
gas; by intentionally reducing its effectiveness
more of that energy is allowed to escape to the
at nospher e.

In the case of the HRSGs for the Metcalf
Energy Center we’'ve confirmed that at the design

point conditions we’'ve been tal king about, which
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is 30 degrees dry bulb and 90 percent rel ati ve
hum dity, we can entirely shut off the fl ow of
boil er feedwater to the final stage of the heat
transfer sections in the boiler that nears the
stack, that is. And inmediately effect a 100
degree increase in the temperature of the gas
going up the stack.
Specifically we can raise the

tenperature of the exhaust gas from about 188

degrees to about 288 degrees.

MR. HARRI S: I's this through the use of

an economi zer bypass system?

MR. DUNSTAN: Correct.

MR. HARRI S: In layman's terms for those

of us who had a liberal arts education, can you

tell us how that econoni zer bypass system helps to
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elimnate the plunme formati on?

MR. DUNSTAN: Well, first off it’'s
call ed an econom zer because it captures one | ast
bit of heat from the exhaust gas before it goes
into the sections that actually boil the water
into steam

And econom zer bypass is a three-way
valve that’s incorporated in every HRSG. It's
used during starting the unit, when the exhaust
gas is relatively cold. And we sinply bypass the
water around that heat transfer section and right
into the first evaporator sections.

In the case of Metcalf Energy Center,
and by the way we did this in Crockett, too, and
it worked great -- that valve is automated rather
than having a crank on it, we put an electric
motor, a pneumatic positioner on it, and the
control room operator can simply punch a button or
rely on a control algorithmthat knows what the
weat her is to nodul ate the fl ow of water into the
econom zer such that the stack gas tenperature is
hi gher than it woul d otherwise be.

MR. HARRI S: So by keeping that stack
gas tenmperature high you're able to elimnate the

pl ume?
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MR. DUNSTAN: Correct.

MR. HARRI S: Thank you. Again, | want
to go off script and just basically move to your
bottom i ne. \What are your bottom i nes regarding
the design of the plume abatenment facilities for
both the cooling tower and the HRSG?

MR. DUNSTAN: The technologies we’ ve
proposed and t he desi gn point conditions that
we’'ve proposed will be very effective in
elimnating the occurrence of visible water vapor
plumes to a small number of hours of extrene
weat her conditions of extremely |ow anbient
tenperature and coi nci dent high relative humdity
in the Coyote Valley in Santa Clara County,
Californi a.

MR. HARRI S: Thank you. Keeping with
the plune issue | wanted to go nowto M. QGry
Rubenstein.

Mr. Rubenstein, you filed some rebutta
testimony, including a table that was made
avai |l able and marked as exhibit 97, is that
correct?

MR. RUBENSTEI N: Yes, that’s correct.

MR. HARRI S: Before we have Gary begin

can | ask that we stipulate to his qualifications
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as an expert to avoid that extra time?

PRESI DI NG MEMBER LAURI E: The Conmmittee
has experience with M. Rubenstein and can
stipul ate that he is an expert.

MR. HARRI S: Thank you. Let’'s go
directly into your testinony then, Gary. Wat did
you look at when you | ooked at the plume issue?

MR. RUBENSTEIN: W took a look at --
well, first of all, there's been several analyses
done of plume visibility for both the cooling
tower and heat recovery steam generators using
di fferent meteorological data sets. And we' ve
attenpted to reconcile those different analyses
and try to reach sone common concl usions with the
anal yses done by the staff. And we think the
conmon concl usions are many.

First, we think it’s clear that the
abat ement systems proposed for the cooling tower
and for the heat recovery steam generator both
substantially reduce the potential for plune
formation fromeither system

Second of all, we think there’'s a comnmon
conclusion that the total number of hours per year
when t here’s a potential for formation of a

visible plume will vary. It will vary from year
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to year based on neteorological conditions and it
wi Il vary froml ocation to location in terms of
which met eorol ogi cal data site you believe best
characterizes what's actually happeni ng at the
project site.

Third area of commonality is that
whet her you're | ooking at the cooling tower or the
heat recovery steam generator the vast majority of
hours when there is the potential for a visible
plume to formare at night.

The next area of commonality is that
during the few hours per year when there is a
potential for either the cooling tower or the heat
recovery steam generator to forma visible plume,
during those daylight hours the vast najority of
those daylight hours are associ ated with
conditions of either Iow fog or rain that would
serve to obscure the view of the plume.

And then lastly we think it’s an area of
commonality that the plune abatenent systens used
for both the cooling tower and for the heat
recovery steam generators will make any visible
pl ume during hours that are outside of the design
bounds very nore translucent.

The best description of that is that
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taking a look at the cooling tower, for exanple,
the cooling tower is designed to have no visible
pl ume at conditi on of 30 degree Fahrenheit/90
percent relative humidity in the anbient air.

The nodel ing systems used both by the
staf f and by us would concl ude that at 29 degrees
Fahrenheit and 90 percent relative humdity there

m ght be the potential for formation of a plume.

But it’s not like someone turns a flashlight on in
a dark room  You will have the begi nnings of a
formati on of a plume, and it will be gradual. And

the further you get away fromthe design point the
stronger the plume will be.

But when you tal k about conditions that

are very close to the design point, if a plune is
formed at all, it’s going to be fairly translucent
in nature. It’s not going to suddenly be there,

as opposed to not being there a few degrees cooler
or a few degrees warmer.

Those are the areas of commonality. In
the table that was attached to exhibit 97 we | aid
out the various analyses that have been done. The
top half of the table we conpared the results for
the cooling towers.

And starting on the |l eft-hand side is
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the analysis that was included in data response
90, which indicated that we believe that the
cooling towers would result in potential for a
vi sible plume 188 hours per year. And of that
total 45 hours per year would be during daylight
hour s.

The second col um i ndi cates a correction
of our response to data response 90, still using
the same nodeling system but we had prepared that
data response in Septenmber of 1999. Since that
time we have refined and i mproved our modeli ng
syst em

That shows for the original cooling
tower design that it would have the potential for
a visible plume 380 hours per year, which 84 were
duri ng dayl i ght.

The next five columns on the top half
all take a | ook at the new cooling tower designed
with the nmore advanced abat ement system = And
that’s the system desi gned to elimnate plume
formati on at 30 Fahrenheit and 90 percent relative
hum dity.

The first colum shows what was in the
CEC Staff’'s testinony indicating that there would

be a potential for formation of a plune between

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

324
zero and three daylight hours per year with that
abat ement system based on the 1992 San Jose net
data, and 30 hours per year total.

Using our modeling system and exactly
the same neteorol ogical data set, we concl uded
there’'s a potential for 11 daylight hours per year
for the cooling tower, 62 hours per year total.

We predicted a greater potential than the staff
di d.

The central column for 1993 | BM net data
is the net data that’s been used for all the
di spersion modeling for this project, and it’s
been used in all of the disciplines; and it was
used for the engi neering design basis for the
pl ant, as well.

So it’'s not surprising that the cooling
tower abatement systemis predicted to show zero
hours per year with that database, and that’'s how
the plant was designed and that's the data set
t hat was used.

Movi ng further to the right, looking at
the San Martin data, we predicted that there's a
potential for 17 hours, daylight hours per year of
vi si bl e plume, 95 hours per year including night.

In the far right column is the only area
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where we really have a substanti al disagreement
with the staff. They predict, using the San
Martin data, with exactly the same design far more
hours per year potential visible plume.

The other thing that’s inportant to know
is the nodeling systemthat we use has the ability
to predict the I ength of the plume as well as the
frequency with which it occurs.

And, again, on those central col ums
you' Il see a distribution of the | engths. One
thing that you note is that the frequency of all
pl umes, | ook for example at the daylight hour
nunber, where for the San Jose 1992 data we show
11 hours per year, even though there are no hours
where plunmes are predicted with Iengths of |ess
than 400 neters.

The reason, and this is really
i mportant, is that both of the model i ng systens
that we used and the staff used have a
mat hemati cal problem dealing with 100 percent
hum dity. If there is 100 percent humdity then
these model i ng systems predict a plume of infinite
| ength. Because the atmosphere sinply has no
capacity to absorb additional moisture. If the

hum dity was 99.9 percent you'd reach a different
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conclusion. But at 100 percent these mat hemati cal
models reach the conclusion that a plume length is
i nfinite.

What that means in the real world is
that those are conditions when the air is truly
conmpletely saturated. Most |ikely to be either
fog or rain conditions where you're going to be
obscuring the plune anyway.

And so what the data shows is that again
| ooking at the cooling tower and | ooking at the
range of data sites, most of the hours in the year
when there is the potential for visible plume are
ei ther going to be at nighttime or they're going
to be under weat her conditions when there’'s a
i keli hood of fog or rain.

There’'s a simlar discussion at the
bott om part of the table for the heat recovery
st eam generator. And the bottomine concl usion |
come to is that when you exclude nighttime hours
and when you exclude weather conditi ons where
there’ s the potential for either fog or rain to
obscure the view, that the plume abatement systems
for the HRSG and for the cooling tower are |ikely
to have a visible plume result -- have a potential

for a visible plune to formless than five hours

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

327
per year.

MR. HARRI' S: That's five hours per year
out of 24 hours, nighttinme and daytime, is that
right?

MR. RUBENSTEIN: That's five hours per
year of hours during daylight hours when there is
not fog or rain having a potential to obscure the
pl ume.

MR. HARRI' S: Okay, thank you for t hat
clarification. Does t hat concl ude your testimony?
MR. RUBENSTEI N: Yes, it does.

MR. HARRI' S: Thank you. | want to move
to | think our final witness, M. Paul Stocks.

Paul Stocks is a principal with the Hillier
Architecture firm He is here pinch-hitting for
one of his associates, M. David Finsey. Paul got
on a plane, | think, this morning, 5:00 or 6:00
his time. Last night | found out he was com ng
out, so he's here.

But he is a principal of the firm He
al so has worked on this project. W have his
decl arati on and his qualifications which we'll
pass out and make available to everyone, as well.
But pl ease do understand that Paul is standing in.

And so we're going to take himbriefly
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t hrough the architectural issue. And, again, this

is one that | know that has been of some interest
to fol ks, and we’'ll do that very briefly.
But, if you could, Paul, please state

your nane for the record so | get it strai ght

MR. STOCKS: My name is Paul Stocks.

MR. HARRI S: And, Paul, can you briefly
go through your education and profession, since
we're just handi ng that out now.

MR. STOCKS: Yes. | have a BA in
architecture which | got in 1977. 1’ve got an MA
in architecture in 1980, both from Manchester
University in England.

| " ve been |icensed, and I’ mregi stered
as an architect with the Royal Institute of
British Architects since 1982. And |I’ve practiced
in London, in Paris, Berlin. For the past four
years now |’ ve been practicing in New YorKk.

MR. HARRI S: And we appreciate your
com ng out on such a short notice from New Yor k.

I want to talk about the Hillier G oup.
Can you give a real brief summary of what Hillier
Architecture is all about

MR. STOCKS: The Hillier Goup is the

fourth largest architectural firmin the U.S.
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busi ness now for 34 years. W
of fices, nostly based in the ea
have a regi onal office in Dalla
as wel .

Our head office is, i
Princeton where Robert Hillier,
in fact, been teaching at the S
Architecture at Princeton Unive
20 years. So that’s our main h

MR. HARRI S: And what
your work?

MR. STOCKS: Wel |, ou
is to respond to the client’s n
actually listen quite closely t
fact, need. Because what we wa
is creative practical solutions
function, the task, the site an
| east, is the aesthetics of the
must actually get those right.

MR. HARRI S: By way o
you briefly describe some of Hi
with the industrial and power f

MR. STOCKS: Well, on

project that we have, in fact,
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cogenerati on plant at John F. Kennedy
I nternati onal Airport, which is a very central
| ocati on, right in the mddle of the airport.

It’s actually a location that has 300
mllion people --

MR. HARRI S: Understand you have a photo
that we can put up behind you there --

MR. STOCKS: Yes, we do.

MR. HARRI'S: -- to kind of show the
Kennedy Airport. And | guess color handouts of
the previously served documents, so you'll have
those, as well. W’'Il| pass those out.

MR. STOCKS: This project was
particularly well received. It had an Al A desi gn
award, which is a very prestigious. W have had a
| ot of very positive feedback on it.

What it is, essentially is a nmechanica
unit which we’'ve clad in a way that we think that
we’ve actually made it more comprehensi bl e and
more in keeping with the surroundi ng buil dings.

We can see the design of the unit is
sonmethi ng that picks up some of the motifs of the
surroundi ng buil dings of the airport term nals.

Here, for example, we actually see that

there’'s a very strong dom nant structural grid
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which all ows us to overlay an el ement of
sinplicity to what is quite a conplex arrangement
of machinery behind that overlaying grid.

MR. HARRI' S: And | understand you’ ve
al so worked on simlar projects, as well?

MR. STOCKS: Yes, we have. W' ve
actually taken the same philosophy of approach to
this mechani cal design, and we ve decided that --
this is a very small building, but nevertheless in
a very simlar |location, that it’s actually al so
very prom nent.

It’s in an urban situation, in the heart
of New York City, for Rockefeller University.

It’s seen by a | ot of people driving up the FDR
Drive on the East River.

MR. HARRI S: Paul , let me interrupt for
just a second. These are in the back of the
handout that we just got the color photos, towards
the end. | think it’'s three or four pages from
the end. 1t’s an unnunbered page that says on the
bott om Rockefeller University chiller plant
housing. So if you can’t follow along with Paul
over here, you should have it in front of you, as
well .

MR. STOCKS: \What we' re seeing with that
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type of design is, see once again we're showing
the nmechani cal plant actually through a regular
structure grid, which gives the sinplicity to the
units that it’s housing.

Here, for exampl e, we have anot her
i ndustrial type solution to a brewery which is
actually in a suburban setting. Once again, we
can see that we're looking at the nmechanical units
of the utility. W're displaying those, but we're
di splaying those in a setting in a way that
actually fits in with the architecture, the

cont extual architecture of the buildings in that

ar ea.
MR. HARRI S: Let’s turn nowto -- | was

captivated by the pictures, 1'll try to stop --

let’s turn nowto Hillier's interactions on the

concept design for the Metcalf Energy Center.

Can you provide us with a brief history
of the work you ve done on the Metcal f Energy
Center?

MR. STOCKS: Yes. W first came out two
years ago, about two years ago, the design team
fromHillier, which was nyself and David Finsey,
our design principal. And we cane to see, we saw

the potential of the site. And we saw that this
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was a very interesting site for us to | ook at and
to actually achi eve sonmething that was really
wort hwhil e.

We had a directive from Cal pine to
actually make a showcase plant in many ways.
Cal pi ne was very conscious that this was the
gateway to San Jose; and San Jose is their
honetown, so Cal pi ne gave us the very strong
directive that this was going to be their
showcase. And that’s what we were | ooking to
provide.

We saw that we could, in many ways,
mtigate the effect of the existing transm ssion
towers, which are quite prom nent on Tulare Hill,
and we thought that that could be done by
screeni ng or in some way, something happening at
| ow level which would, in fact, favorably impact
the visual appreciation of those transm ssion
towers.

MR. HARRI S: Now can you briefly
descri be for us your view of the architect’s task
when t hey are dealing with these kind of
situations with a power plant?

PRESI DI NG MEMBER LAURI E: I’msorry,

review the architect’ s?
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MR. HARRI' S: The architect’s task.

PRESI DI NG MEMBER LAURI E: Task.

MR. HARRI S: What is the task you' ve
been charged with?

MR. STOCKS: Well, our task is to
actual ly make sure that what we end up with is
something that is not just the devel opers of the
utility, what they want, but we want to in fact
gi ve everybody who interacts with it the maxi mum
vi sual pl easure possible, that’s what we’'re after
really. That's our task.

Our success is measured by the number of
people that appreci ate what we do, not just the
ones that are asking us to get involved in the
desi gn of the project.

MR. HARRI S: Of course you have to work
wi thin a certain defined envelope |I would assume?

MR. STOCKS: Well, yes, we do. In this
particular case we were constrai ned to some extent
by the requirenents of air quality modeling. But
wi thin those constrai nts we were able to come up
with a number of different designs, which were
able to express different thenmes and different
concept s.

So, we had constraints, but then again

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

335
in many cases all architectural problems do, in
fact, have constraints, and the nodeling is just,
in fact, one of those constraints.

MR. HARRI S: Okay, so working with that
envelope, have you identified |I guess several
di fferent approaches to how you nm ght go forward?

MR. STOCKS: Yes. Wll, in fact, one of
the initial tasks that we set ourselves was really
just | ooking at just how i ndustrial design and how
pl ant design is actually treated around the world.

MR. HARRI'S: You're | ooking at -- this
is the last slide in the handout, if |I'"mcorrect,
is that right?

MR. STOCKS: That's correct, yes. \What
we see here is a power plant in Denmark, | ust
outside Copenhagen, in fact, and this reflects in
many ways many of the basic met hods of worki ng or
met hods of design that we've actually, we’ ve been
t hinki ng about, as well, in fact.

It'’s got a regular strong grid, and it's
got an el ement of screening to a unit which is
made more conprehensi ble, nmore sleek. And that is
a very successful approach.

What we also have up in the top right-

hand corner is a power plant in New Jersey which
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al so has a very strong screen to it, which once
again allows the unit to be rendered into a sinmple
clear form

MR. HARRI S: | understand that Hillier
is aware of about four basic distinct approaches
to your task. And can you talk about each of
those four, and how they apply here?

MR. STOCKS: Well, that’'s right. W
actually -- we thought there were, in fact, four
ways of actually coping with this. And one of the
ways, the first way that we could have actually
coped with this is just by really leaving the
pl ant alone. And that’'s just, one way is just to
honestly express what it is. And perhaps that
could be brought out by different paint schenes
and di fferent color schenes. That’'s one approach.

That isn't necessarily the approach that
we spent a long time | ooking at. Nevertheless
it's a, that’'s the first approach that we actually
had.

MR. HARRI'S: So the first approach is
basi cally no screening?

MR. STOCKS: That's ri ght.

MR. HARRI S: Leaving it as --

MR. STOCKS: Open, yes.
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MR. HARRI S: Okay, what’s the second
approach?

MR. STOCKS: The second approach, which
we haven't actually -- we didn't actually look at
in great detail, this isn't the second approach
actual ly, but the second approach really is to
actually have the entire plant, if you like,
hi dden by screens or hidden by walls. The
mechani cal units, themselves, actually housed
i nsi de what could, in fact, be | arge boxes.

We rejected that approach because we
rather thought the large boxes, themsel ves, are
going to actually add to the bulk of the entire
project. And that seened to us to be self-
defeating. W actually wanted somet hing whi ch was
more expressive, more honest to the actual
function of the power plant, itself. And al so
sonething that’'s allowed us to be nore scul ptural
and per haps nore contextual, too.

MR. HARRI S: You rejected that second
approach basically --

MR. STOCKS: Largely we rejected t hat
second approach, yes. Very simple, if you like,
bl ock screening.

MR. HARRI S: \What about your third
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appr oach?

MR. STOCKS: Well, the third approach is
this one here, actually. And this is perhaps one
of the many iterations of the third approach. In
fact, I will say that this does not, in fact, meet
the requirements of air nodeling, but nevert hel ess
this is something that we | ooked at very closely,
which was an approach whereby screens were used
to, if you like, invoke another building form
type. And the building formtype that we’'re
actually invoking here is an office block to sone
extent.

The screens in this design consi st of
stai nl ess steel mesh, panels which are suspended
froma space frame at the back. But,
nevert hel ess, they are, with the hori zont al
striation they actually recall the horizontal
striation of an office buil ding.

So, we're trying to actually set this
design inside its context, and the context we were
| ooking for was the --

PRESI DI NG MEMBER LAURI E: And why does
it, M. Stocks, why does it not nmeet air model i ng

requirenments?

MR. STOCKS: In fact the requirenent is
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to -- what we have to actually have, none of our
screening structure above 95 feet. So, in fact,
this was --

MR. RUBENSTEI N: If I mght help with
that answer, Commi ssioner Laurie, the problemwith
that design is that the stack needs to be
separated fromthe structure below it by a certain
di stance in order to enhance di spersion.

Ot herwi se you can run into air quality problems, a
condition call ed downwash where t he wi nd bl owi ng
past the building can actually bring the plune
down close to the ground more quickly before it
has a chance to disperse.

PRESI DI NG MEMBER LAURI E: And so does
that effectively mean that you cannot
architecturally screen any tower?

MR. RUBENSTEI N: Except under very rare
circumstances, yes, | believe so. |If you took a
| ook at most of the designs that were shown
earlier, you saw that there was a separation
between the stack and the rest of the design. And
it is to enhance di spersion.

MR. STOCKS: But havi ng sai d that,

t hough, we actually see here that there is, in

fact, a certain anbunt of screening to the stack,
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itself. I mean we formed the stack in such a way
that it starts to pick up the strict -- patening
that we tend to see on buildings. So there is
that | evel of screening to the stack. It just
isn't the full plant screen that we see fromtop
to bottomthat we saw in the rejected schene.

MR. HARRI S: So, Paul, we were wal ki ng
t hrough the four different phil osophi es. Now are
we on to number four now, or are we still on -- we
don’t have to go, if you want to go through those
first.

MR. STOCKS: The fourth philosophy is to
actually screen the plant in a selective way such
that we highlight vari ous aspects of the plant
which we think are interesting, and frankly,
beauti ful .

And we can also use the screens to
suppress and make | ess noticeabl e those aspects of
the plant that we think that aren’t really in the
sane | eague as the first subset.

But what we can also do with franes is
we can actually, with frames we can actually have
set up these rhythmc and structured grids that we
had seen on the JFK schenme, which all ows us not

just to have the entire bul k of the screen broken
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down into conprehensi ble units, but it al so, as
mentioned before, it allows us to actually apply
sinmplicity to the complexity of the units behind

MR. HARRI S: Okay, | want to take you
of f our prepared for just a second. You prepared
an article which we filed and served on the
hi story of the power plant design. Can you give
us maybe two m nutes on that history?

MR. STOCKS: Well, that's actually part
of our appreciation of just where we were going
wi th our design. It was quite inportant for us to
actual | y understand the history of power plant
desi gn.

At the start of the century power plants
were invariably in city centers because of the
requirenments of usage and transm ssion. And the
architectural response to those power plants was
actually quite, was of great interest to us.
Architects in those days treated the power plants
li ke cathedrals in many ways. And they had a very
strong cadre of details, largely to actually make
these very powerful structures acceptable to the
people that were living in the cities.

We’'ve actually, because of the changi ng

t echnol ogy, because power plants are so much
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cl eaner than they were 90 years ago, 80 years ago,

power plants have actually conme back into the

cities or a close relationship with an urban

environment . As we saw with the
which is very close to the outski
Copenhagen.

Consequently there' s a,

Dani sh exanmpl e,

rts of

once again

there’s a requirenment to actually devel op and

express power plants as an archit

ectural form

Which is actually one of the reasons why the AlA

has responded so well to our efforts at JFK

because this was one of the first

like, to actually take a very | ar

efforts, if you

ge unit, power

pl ant, and give it a relevant meaning, if you

like, inits cultural context.

MR. HARRI S: | appreciate that context.

And let’'s move now to your bottom i ne concl usions

about the architecture for the pr

oject.

MR. STOCKS: Well, we’'ve actually done a

| ot of schemes. And all of these schemes that

we're | ooking at here really are studies. And

these studi es, they show a nunber

of different

approaches to how we can actually screen and gi ve

a structural and scul ptural formto the power

pl ant, itself.
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But these studies also tell us that what
we're in the mddle of is really an ongoi ng
process. We've not cone to the end of our
i nvestigati on, because our investigation must, in
fact, be something that’s an ongoi ng thing, which
i nvolves the community, the city, the developers,

t he nei ghbors and that’s what we really want to
actual ly get feedback from fromthe Comm ssion,
too, to actually work out just where we are going,
and just how we can actually put some finite
decisions to a | ot of these ideas that we actually
have.

Havi ng said that, | mean we have an i dea
that version four of our approach is going to give
us the nost -- is going to be the nost fruitful in
the sense of what it gives us in terms of the
freedomto actually have different scul ptural
forms and express the nice parts of the plant and
suppress the ones a little bit banal, shall we
say.

MR. HARRI' S: Thank you. And then
finally, Ken Abreu, the Project Manager. |1'd like
you to briefly discuss the history of how the
architectural design has evol ved through this

development process.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

344

MR. ABREU: Thank you. I think it’'s
just good, in context, to hear a little bit of
hi story of how we evol ved the architecture for
Met cal f.

Fromthe time that the Metcal f Energy
Cent er was announced, | can tell you our chairman
of the board has been very very interested in this
being a hall mark plant architecturally. And
that’s why we hired Hillier

And actually these first three pictures
you see here, which Paul just showed, were the
first three di fferent approaches architecturally
that Hillier brought to us. And actually it was
the number two option that our managenent chose to
go ahead with.

But at that tine we decided, in talking
with the City and tal king with devel opers, that we
al so needed to satisfy the concerns of the
developers to the south, Cisco and Subrado. So we
showed these three architectural designs to the
developers to the south. The City said we should
make sure what we come up can satisfy them as
well as us.

So in talking to them we evol ved t he

architectural treatment which we originally filed
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with the AFC back in April of 99, which is the
one here that’s listed as 06 in your little
package, which is the fourth page back.

That's actually --

PRESI DI NG MEMBER LAURI E: Do these
sati sfy air nodeling standards?

MR. ABREU: Yeah, that’'s what we
submtted in 1999, in April of 1999, original AFC.

At that time there was still a | ot of,

|l et’s say, desire on the part of the devel opers to
the south of us to changes, to what really | ooked
i ke an office building. That's really the
direction they wanted to go in. And we wanted to
satisfy them so that’'s how we wound up with the
desi gn that Paul showed later, that we had the
buil di ng-li ke design that went all the way to the
t op.

We submitted that in, | think, October
or Novenmber of 1999. This seemed to -- we thought
at that time would be satisfying the devel opers in
movi ng forward.

At that time a couple things came out.
One is it started to become pretty clear that the

developers to the south were not going to support

the project. They were going to oppose it no
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matter what kind of architecture we had.

And number two, we al so got some
comments fromthe City in terms of moving the
pl ant further away fromthe riparian setback area,
and reducing its bulk, and reducing its size, and
al so an issue on 95-foot height limt.

So all those combined to say, okay,

| et’s go back and see if we can cone up with
sonmething that will kind of combine, you know,
somethi ng that moves the plant, gets rid of some
of the bulk, gets the height issue off the table
And that’s when we came up with the design we have
t oday, which we submtted in January of 2000.

And that’s the architecture we have
stuck with through the AFC.

The Cty later told us that they would
like to have a design, an architecture that
guote, "celebrates" the plant, makes it | ook Iike
a plant, doesn’'t hide it. Actually there were
sone articles witten by architectural critics
here in Silicon Valley that actually criticized
our niddl e design as being a disguise of the
pl ant.

Our management was very sensitive to

that, didn't like that criticism And that’'s one
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of the reasons al so that we changed to this last
desi gn.

So we went back to the City and said,
you know, as |long as we can work within the
physical shapes of what we have now come up wth,
shown over there, we will be happy to change the

form the color, the patterns to be something

that’s nore cel ebratory of the plant. And that’'s
sonmething, | think, would be nore satisfying to
our management, as well as them

We brought Hillier out, Paul and David
| ast sunmer. Spent probably a couple hours with
the Gty planning staff going through, | think we
showed them about 30 different architectural
treatments. And they got about a half a dozen or
so that they thought were potentially ones that
they m ght want to utilize in a final design.

And what we said to them and we said to
the CEC Staff is as | ong as we can work within the
physical parameters of where we’ve | ocated things,
because if you start moving buil di ngs around and
stacks around, you have to redo the air modeli ng,
you have to redo your air permts. That’'s not
acceptable to us. But as | ong as you can keep

things basically where they are, you know, we're
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willing to modify that design, to make somet hi ng
that people would be more satisfied with in the
future. And we're happy to do that, it's going to
go f orward.

PRESI DI NG MEMBER LAURI E: Okay, well,
that is certainly a question that is of importance
to us. The question being what impacts, other
than visual, are affected by nodification to the
architectural scheme.

MR. ABREU: Yes.

PRESI DI NG MEMBER LAURI E: What |'m
trying to get to is if a design is determ ned post
proj ect approval, under what circunmstances woul d a
modi fi cation to the design as proposed in the AFC
result in a necessity for a subsequent
environment al review. Do you understand t he
guesti on?

MR. ABREU: | think so. You re talking
about other than visual?

PRESI DI NG MEMBER LAURI E: Yes.

MR. ABREU: I"1l let Gary talk to this a
little bit. We can’'t nodify the design in a way
t hat woul d cause us to have to redo the air
model i ng.

PRESI DI NG MEMBER LAURI E:  Okay.
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MR. ABREU: And |'m going to let Gary
talk to this alittle bit more, but it neans we
can't rai se the screens higher than they already
are. So you'll see in the latest design, they’lIl
di g that one out, but you can’'t have those screens
go up higher where that would require us to redo
the air modeli ng.

PRESI DI NG MEMBER LAURI E: Okay, so, for
exampl e, number 35, you can’'t do that?

MR. ABREU: No. That’'s right. You
woul d have to redo the air nodeling again.

MR. RUBENSTEI N: Comm ssioner Laurie, if
| could get nobre specific. In addition to the
hori zontal | ocation on the site that's critical
for the air nodeling, the other dinmension that is
key is the distance between the top of the stack
and the top of whatever shielding is used as part
of the architectural treatment.

As I ong as that distance remins
essentially intact, then there' s no effect on the
air nodeling as a result of different
architectural changes below that |evel.

And to the extent that there are changes
that go above that level, that doesn’'t nean the

design is unacceptable, it just neans that there
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woul d need to be an additi onal analysis to make
sure that it didn’'t cause any viol ati ons of any
air quality standards.

MR. ABREU: The other things you can
change are like the stack shape coul d change.

That woul dn’t impact the modeling at all. And,
Gary, you can tell me if I’m w ong.

But the | ocations of those key elenents
i ke the stacks and the cooling tower is the other
area, and the hei ght of the screen. You can | ower
the screenings, that wouldn't cause a problem

MR. RUBENSTEI N: That' s correct.

MR. ABREU: So you can take those down,
move themin and out, but it’s just those
paraneters that we have to work w thin.

MR. HARRI S: I think I would like to
move our documents in if that's appropriate at
this tine.

HEARI NG OFFI CER FAY: Al right.

MR. HARRI' S: We have discovered, for one
thing, that we have two itenms 103. What Mr.

Val kosky in his wisdomin the past has made t hem
103A and 103B. But we've identified |I think the
MEC bi ol ogi cal assessment as exhibit 103 in the

bi ol ogi cal section; and then the first one in this
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section is CEC data responses starting w th nunmber
89, we’'ve identified that as 103, so |I'd like to
suggest that we make one of those 103A and 103B

HEARI NG OFFI CER FAY: Sorry, you're
ri ght, we have an overlap. Let’s do that, the
first one, the MEC bi ologi cal assessment will be
103A. And the data responses will be 103B. Thank
you for that.

MR. HARRI S: Okay, so the documents we'd
i ke to move in, exhibit 103B, exhibit 104,
exhi bit 46, exhibit 105, exhibit 95 which is our
3-A testinony, exhibit 97 and there is actually an
addi ti onal document that we’ve discovered during
the break. It's applicant’s rebuttal testimony to
the CEC Staff. This is our 3-A visual plune
resources testimony. W need to assign that a
nunmber, as well. So whatever the next number in
t he sequence woul d be.

HEARI NG OFFI CER FAY: The next number in
sequence is exhibit 106. And that is -- would you
identify that again?

MR. HARRI S: It’s the applicant’s
rebuttal testinony to CEC Staff’s plune testimony,
group 3A visual resources.

And so we'd |ike to move that item 106,
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as wel | .
HEARI NG OFFI CER FAY: Any objection to
receiving these documents into evidence?

MS. WLLIS: The only objection | have

are comments is that we did not receive exhibit 97

until this morning on our way out the door. So
we're unable to cross-exam ne. It was filed on
the 13th, and everythi ng was supposed to be due on
Friday. So it was filed | ate.

HEARI NG OFFI CER FAY: (kay, | received
that three days ago, | guess.

MS. WLLI S My stanp is yesterday, so
it must have been after hours yesterday.

MR. HARRI S: No, it was --

MS. WLLIS: Served on the -- the
dockets date is the 13th.

MR. HARRI' S: \Which is Tuesday, right?

MS. WLLIS: Ri ght.

MR. HARRI S: That's correct, |I'’msorry,
I " m confused.

MS. WLLIS: And everything was due on
Friday.

MR. HARRI S: Right. And rather than
bringing it to the hearing we decided to serve it

at that point. And we apol ogize. You should have
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nme, and |

MS. WLLISS So we' re unable to even --

I haven’'t even consulted with my witnesses on this
table at all, because we haven’t had that
opportunity.

HEARI NG OFFI CER FAY: M. Harris, which
wi tness would respond to this, to any cross-
exam nation on this?

MR. HARRI S: Mr. Rubenstein.

HEARI NG OFFI CER FAY: kay. W note
staff’'s objection and | think we'll give themtime
toreviewthis. And if they need M. Rubenstein
back, he's back --

MR. ABREU: In two weeks he’ll be here
anyway --

MS. WLLIS: That’'s what | would
request, that he be available --

MR. HARRI S: That's more than reasonabl e
and we apol ogi ze again. And would accede to that
request .

HEARI NG OFFI CER FAY: And the sane goes
for all the parties. If you do have questions
about exhibit 97, M. Rubenstein w |l be made

avai lable in two weeks.
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Okay, with that, we'll receive the
i dentified exhibits into evidence.

MR. HARRI'S: And |I’'d make the witnesses
avai lable for cross-exam nati on.

HEARI NG OFFI CER FAY: kay. Fi rst of
all, we want to go around and get an esti mate of
time frompeople on their cross-exam nation.

MR. AJLQOUNY: M. Fay, can | ask one
guestion as far as the process? | understood
surprise to be anything that we didn’t know about
ahead of time. And the testinmony regardi ng the
alternate sites and the visual inpacts, | feel the

applicant had plenty of time to put that in his

testimony so we could -- you know, | studied
visual and | 'mready to cross-exam ne, but | just
feel like it was a surprise. | think they call it

surpri se somet hi ng, what ever.

Am | missing something here, because |
don’t feel | had enough time to cross-exam ne now
because it was surprised on us today, when the
applicant had plenty of time in their testimony
and rebuttal testinmony.

Am | off the wall? Help me out.

HEARI NG OFFI CER FAY: No, | think to

sonme extent you' re on point, that they have
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surprised us because they didn't file this in
advance.

However, ny understanding is that M.
Harris is not introducing this, and is not even
providing it to prove that these simulations are,
in fact, true.

Is that correct? Your position is a
chal lenge to the staff’'s criteria?

MR. HARRI S: The point of those
docunments was to take a look at what the staff
determ nes to be significant visual inpacts. And
we provided those, again, in that form as opposed
to a whiteboard, just so people could see where
those inpacts had been viewed as significant in
t he past versus the KOPl that we were dealing with
here.

PRESI DI NG MEMBER LAURI E: So those
pictures are not part of the evidentiary record.

MR. AJLQOUNY: But shouldn’t it have been
part of their rebuttal or their testinony?

PRESI DI NG MEMBER LAURI E: May be so, but,
Mr. Fay, you may agree with this or not. W are
not a jury. If you're in front of a 12-menber
jury there are certain things that you dare not

| et them hear, you dare not | et them see.
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If you're in front of a judge, then
there’s much greater discretion because the judge,
in their experience, know what they' re looking for
and in their own mnds can discern what’'s relevant
and what’s not relevant, what they’'re going to
use, what they’'re not going to use.

And so there is greater flexibility when
you have those circumstances. So | would
understand the concern if the pictures, which
reflect a picture, were part of the evidentiary
record. They are not. They are simply used to
raise a point. W heard it. |If you want to
cross-exanm ne fromthat point out of necessity,
you' re free to do that to the point that you think
it's relevant.

| can tell you that its rel evance is
sonmewhat, and so | would di scourage an hour and a
half of cross-exam nation on that point.

MR. AJLOQUNY: And let me correct the
perception. Il " m not really worried about the
pi ctures. | "m worried about that the applicant
didn't take the time to explain the issues in
their testimony and the rebuttal, and then this is
a surprise. And it’s like my m nd now | can't

think that quick to sit there and work out cross-
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exam nation and to discredit. l"mcertainly
surprised that the -- right here, I"'msitting here
speaki ng, | would hope that these words be com ng

out of the staff’s lawyer’s mout h.

PRESI DI NG MEMBER LAURI E: Wel |, maybe
they have a different view of how important that
testimony was. If it’s not that inmportant, if
it’s only that i mportant, then fol ks are not going
to spend a |l ot of time arguing about it.

MR. AJLOUNY: well, I --

MR. HARRI'S: Can | offer sonething here,
as well. M. Priestley will be back as part of
the alternatives testimny. And just as we did
for the staff on the plune analysis, if M.

Ajl ouny wants to cross-exanm ne M. Priestley on
those pictures during the alternative section, we
wi Il make Mr. Priestley avail able and those
docunents available at that time, as well.

HEARI NG OFFI CER FAY: Appreciate that.
M ght you be introducing this at that time into
evidence?

MR. HARRI S: It is part of our prefiled
testimony for the alternatives section. And so
you actually should have a copy in the mail. But

we will certainly make Mr. Priestley avail abl e
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again at that ti me.

HEARI NG OFFI CER FAY: kay.

MR. HARRI S: | think that’'s fair --

MR. AJLQOUNY: For everybody?

MR. HARRI S: For everybody.

MR. AJLQUNY: Thank you.

HEARI NG OFFI CER FAY: So you will have a
chance to --

MR. HARRI'S: You'll get tired of Tom
after awhile, but --

PRESI DI NG MEMBER LAURI E: M. Priestley,
| thought you had a PhD.

DR. PRI ESTLEY: | do.

PRESI DI NG MEMBER LAURI E: Then it’'s Dr.
Priestley.

DR. PRI ESTLEY: Thank you, but it’s not
sonething | insist on.

(Laughter.)

MR. HARRI S: I know himas Tom - -

PRESI DI NG MEMBER LAURI E: I f you were a
Commi ssioner at the Energy Comm ssion - -

MR. HARRI' S: -- but | apol ogi ze.

PRESI DI NG MEMBER LAURI E: -- you would
i nsi st upon it.

MR. HARRI S: | stand corrected, | get a
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little fam liar because Tom's such a great guy,
but he is Dr. Priestley.

HEARI NG OFFI CER FAY: Ckay, getting back
to what we need to get through. | need to get an
estimate fromeverybody on the anpbunt of time they
are going to need to cross-exam ne the panel on
vi sual impacts.

PRESI DI NG MEMBER LAURI E: And not only
cross-exam ne, Gary, we want an understanding of
what direct testinobny is going to consist of, and
cross-exam nation of everything el se tonight.

HEARI NG OFFI CER FAY: kay, wel |,
there’s only direct testimony com ng from the
staf f. How long will that take?

MS. WLLI'S: Our direct testinony?

HEARI NG OFFI CER FAY: Um hum

MS. WLLI S Probably about maybe ten
m nutes, a little -- basically the way we' ve been
doing it, between 10 and 15 mi nutes. One of the
things we did want to do was wal k through each of
the conditions that had proposed changes, and j ust
make conments, brief comments on those. So that
m ght take a few extra m nutes.

And then probably --

HEARI NG OFFI CER FAY: You mean as part
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of your 15 minutes?

MS. WLLIS: As part of our 15 minutes.

HEARI NG OFFI CER FAY: kay.

MS. WLLIS: And then probably another
15 or so m nutes of cross.

HEARI NG OFFI CER FAY: kay. San Jose?

MS. DENT: Maybe 15 m nutes of cross on
Cal pine’s witnesses. And | will be glad to give a
brief summary of what |I'mtrying to get at with
each of the witnesses in advance if that will
hel p.

And | don’t think any cross for the CEC
wi tnesses.

HEARI NG OFFI CER FAY: I’msorry,
coul dn’t hear you.

MS. DENT: | don’t think any cross for
the CEC witnesses.

HEARI NG OFFI CER FAY: kay. And Mr.
Ajl ouny?

MR. AJLQUNY: Twenty minutes for the
applicant, and ten minutes for staff.

PRESI DI NG MEMBER LAURI E: And what's the
nature of your cross-exam nation going to be?

MR. AJLOUNY: The areas like I menti oned

before, of the -- | would say the word m sleadi ng
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comments in testinony, bringing those out, and
al so the issue of compatibility of the plant, as
far as visual and bei ng conpati ble for that site
fromprevious hearings. | thought this would be
the time, one point to bring out about it not
being compatible because of the visual.

And a few ot her things, | mean, you
know, | got a list -- | got 14 --

HEARI NG OFFI CER FAY: kay, Mr. Schol z,
how |l ong?

MR. SCHOLZ: About ten minutes

HEARI NG OFFI CER FAY: And is M. Boyd

still here? Okay, CARE, anybody else for CARE?

MR. WADE: No, | don't think CARE s
here. 1'mJeff Wade, an intervenor, and | didn't
i ntroduce myself earlier. I have about five

m nutes or | ess.

CHAl RMAN KEESE: I"d echo what
Commi ssioner Laurie said at the front, argument
about what you li ke and don't |i ke about visual
should not be in the cross-exam nati on.

MR. AJLQOUNY: No, | have -- | --

CHAI RMAN KEESE: You make argument
| ater.

MR. AJLOUNY: Yeah, |’ m not --
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CHAl RMAN KEESE: Because some people are

going to li ke somet hi ng and some people aren’t

going to.

MR. AJLQUNY: Yeah, really |I’mnot going
to go there. I"mgoing to go by specifics in the
testimony that | feel is m sleading, | just want

to bring them out.

PRESI DI NG MEMBER LAURI E: And that’'s
fine, but as you do that just recall that staff is
al ready recommending that there be a finding of
unm ti gated impacts.

The applicant is offering testi mony that
in fact it is mtigated. And, you know, that’'s
di ffering views.

And so as we get into those questions
|" mgoing to be asking what more is there really
to tal k about once staff makes the argunment that
it’s unmtigated. Because that’'s really the kind

of thing that we’re interested in.

MR. AJLOUNY: And | understand, but |
feel that the applicant did a wonderful job on
perceiving that this is a beautiful plant. And so
| want the opportunity to discredit some of the

wi thesses.

HEARI NG OFFI CER FAY: Well, you wll be
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gi ven an opportunity to conduct sone cross-
exam nation. |I'mnot sure if it will be as nuch
as - -

PRESI DI NG MEMBER LAURI E: Staff is free
to express their view that it’'s a beautiful plant,
and you're free to di sagree.

MR. AJLQUNY: You mean applicant?

PRESI DI NG MEMBER LAURI E: Yes, or staff,
or whoever else.

HEARI NG OFFI CER FAY: So, Ms. Wllis.

MS. WLLIS: I'd like to start with M.
Priestley.

CROSS- EXAMI NATI ON
BY MS. WLLI S:

Q You stated in your testinmny that 11 key
observati on points were analyzed, is that correct?
DR. PRI ESTLEY: That’'s correct.

MS. WLLIS: And you and the staff agree
that out of those 11 only one -- | mean that out
of those 11 we agree that 10 do not pose a
significant unmti gable inpact, is that correct?

DR. PRI ESTLEY: That is correct.

MS. WLLIS: Would it be fair to say
that in your opinion that staff properly analyzed

those ten key observation points for visual
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i mpact s?

DR. PRI ESTLEY: In my opinion we
certainly reached the conclusion. Actually I
didn't cone here to present a kind of a |ine-by-
line critique of their analysis of those
Vi ewpoi nt s.

MS. WLLIS: Okay. |In the earlier
testimony that staff did object to on alternative
vi sual impacts, and the photos that you showed, is
it your opinion then that staff was correct in
their analysis of those visual inpacts?

DR. PRI ESTLEY: I’"mnot quite sure that
" mfollow ng. I’m not quite sure what you re
referring to.

MS. WLLI S Il'mreferring to the photos
of the alternative sites.

DR. PRI ESTLEY: Okay, --

MS. WLLIS: That were used for
illustrative purposes earlier.

DR. PRI ESTLEY: Okay.

MS. WLLI'SS Then in your opinion staff
was correct in their analysis of those visual
i mpacts for those alternative sites?

DR. PRI ESTLEY: Not necessarily. \What |

was trying to document today is the concl usi ons
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that staff reached about those sites.

MS. WLLISS Was it the concl usions or
was it the criteria used that you were referring
to?

DR. PRI ESTLEY: It was their concl usion.

MS. WLLIS: So your comnents and
testimony earlier that there was criteria that was
being used that wasn't bei ng applied to KOP1
actually then has no reference to the alternative
sites individual impacts that you di scussed
earlier in your testi mony?

DR. PRI ESTLEY: Again, |'m not quite
foll owing the question.

MS. WLLIS: You stated earlier that you
relied on staff’s -- that staff had established
criteria and to illustrate that you referred to
the alternative analysis for visual inpacts.

DR. PRI ESTLEY: | guess not necessarily;
| guess those things aren’t necessarily
commensurate. We certainly, in doing our
eval uation of the inpacts of the Metcalf facility,
we applied the criteria that staff had devel oped
and used, say, for exanple, in the Delta case, and
that had laid out --

MS. WLLI S | ’"m actually referring to
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the alternative discussion that happened earlier
tonight, not in the Delta case. In this
particular proceedi ngs.

You went through each of the figures on
alternative sites 1, and you went through each of
the sites, do you remenber that testinony?

DR. PRI ESTLEY: Yes, yes, | do. And I
recall that | summari zed what was the staff’s
conclusion about the potential inpacts of a
Met cal f-1i ke project on those sites.

MS. WLLIS: And wasn’'t the purpose of
your testimony to show that there was criteria
that you had agreed with that staff had applied in
ot her analyses?

DR. PRI ESTLEY: I think the point of
showi ng t hose photos was to indicate that, in
fact, that staff nay not be applying its own
criteria in a very clear and consi stent way, for
one.

And the other, that in the context in
which those things are -- which those criteria are
applied, if applied the same way that staff
applies them «clearly the i npact on the views from
KOP1 woul d have to be deemed to be | ess than

significant.
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MS. WLLI S In your opinion was staff’s
application of its criteria clear and consistent
for the 10 KOP that it found not significant, a
mtigabl e i nmpact?

DR. PRI ESTLEY: To be able to fully
answer your question again | would have to al most
do like a line-by-line evaluation of those to give
you a, you know, a very clear answer.

MS. WLLIS: Okay. Let me refer you to
your written testimony. On page 5 you do refer to
the Delta final staff assessment, and you talk
about the precedent the Comm ssion has establi shed
to determne significant visual impacts.

Are you aware that a final staff
assessment is not a precedential decision?

DR. PRI ESTLEY: It’s my under st anding
that the concl usions of that FSA were reflected in
the final opinion of the Comm ssion.

MS. WLLIS: Okay, you also referred to
the CEC Staff as decision rules, you said that
earlier. | just want to make sure you understand
that a final staff assessment is a staff document,
not a Comm ssi on deci sion. Do you understand t hat
di stinction?

DR. PRI ESTLEY: Yes.
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are not precedent unless the decision says it

precedent ?

DR. PRI ESTLEY: Well, |"m now awar e.
PRESI DI NG MEMBER LAURI E: Thank you.
MS. WLLIS: Thank you. You stated

earlier in your testimony that the CEQA provides

little guidance in developing criteria for

i macts, and you al so, in your testimony,
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visual

to

the term scenic vista, used in appendix G of CEQA.

Do you recall -- that’'s on page 5 of your

testimony.

DR. PRI ESTLEY: Okay, yeah, | see

reference.

MS. WLLIS: When you did your analysis

of visual impacts, did you refer to any ot her

portions of the CEQA gui delines under the
aest hetics appendix G checkli st ?

DR. PRI ESTLEY: Yes, | did.

MS. WLLI S Do you mention t hat

testimony anywher e?

in your

DR. PRI ESTLEY: This was mentioned in my

AFC analysis.
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MS. WLLIS: So it’s not mentioned in
your testimony?

MR. HARRI S: | don’t want to object but
| think we’ve got a conmuni cati on problem  Wat
do you nmean by his testinony?

MS. WLLIS: The testinony that was
filed as testi nony.

MR. HARRI'S: Because | think he was
understandi ng his testimony to i nclude the pri or
filings, which would include his AFC.

MS. WLLIS: Okay, I'mreferring to the
written testimony that was filed and served --

HEARI NG OFFI CER FAY: But if there's a
reference in that testimony to the appropriate
section of the AFC, then that is part of his
testimony.

DR. PRI ESTLEY: There is indication here
as we noted in our AFC anal ysis. I was under the
assunption that in preparing nmy testinony | wanted
to be reasonably brief, and that there wasn't a
need for me to, you know, repeat everything that
had put into all of my previous filings, so --

MS. WLLI S Let me just get to the
point.

DR. PRI ESTLEY: -- so correct m if I'm
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wr ong - -

MS. WLLIS: No, that's fine, that's
fine. W obviously don't have the volunmes that go
into three supplements and all of that in front of
me.

I"’mreferring to the secti on where you
refer to appendi x G about the scenic vista?

DR. PRI ESTLEY: Yes.

MS. WLLIS: And that the views on
Bl anchard Road don’t fall wunder that category, |
believe, is that your testinony?

DR. PRI ESTLEY: Not under that category,

that’s right. It is not a scenic vista, but
again, | am looking at some of the other scenic
gqualities, as well, and again, in nmy AFC | have

| aid out, you know, a set of criteria. |In fact, |

present a sort of a scale that provides kind of an
i ndi cator of what | mean when |’ m tal ki ng about
scenic quality.

So it definitely goes beyond some ki nd
of yes, no, black-and-white kind of thing, is it a
scenic vista or is it not. In fact, there is a
scale that | applied --

MS. WLLI'S: Okay, actually | wanted to

get back to the CEQA gui delines. Did you revi ew
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guideline nunber C, it says would the project
substantially degrade the existing visua
character or quality of the site and its
surroundi ngs.

DR. PRI ESTLEY: If I could, 1'd like to
refer to ny AFC text.

Yeah, if you ook in my AFC text
supplement C it would be page 8.11-19, there's a
section call ed i mpact evaluation criteria. And if
you look to the next page, 8.11-20, there is a
reference to the full set of the CEQA criteria
that you are now nentioning, including the | ast
one.

MS. WLLI S But that anal ysis is not
reflected in your testimony, is that correct?
That we have in front of us, not the AFC part of
it.

DR. PRI ESTLEY: Again, if you | ook at
the beginning of that paragraph there is a
reference to the AFC, and you know, perhaps |
haven't done enough of this to know, but again,
you know, my assunpti on was that, well, golly,
anything that 1’ve already filed kind of
represents the approach that |’'ve taken, and t hat

| don’t need to, you know, repeat the whol e thing
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every time. I know t hat we are under some
pressure to make these proceedi ngs, you know, more
ef ficient.

But if | should be doing this, please
et me know.

MR. HARRI S: Counsel, | think you have
to assune that that is part of his testimony.

MS. WLLI S | guess my question is
don't see that anal ysis done -- you refer to the
anal ysis as a scenic vista, and when you' re
di sputing staff’s testimony, but you don't
consider part C, which -- or even reference that
that part exists. And | just wanted to clarify
with you if that was part of your testinony, not
part of the volum nous docunents that we’'ve
received over the | ast couple of years.

"1l move on.

MR. HARRI'S: You said part C, Kerry?
Part C of what ?

MS. WLLIS: Of the CEQA guidelines. It
was under nunber 1, aesthetics. There s actually
three questions, and only one seems to be
addressed in M. Priestley s testimony.

DR. PRI ESTLEY: Well, only one is

mentioned in my testi mony, but again if you would
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take a look again at my AFC section where | lay
out ny approach, the criteria that |1’ musing,
hope that it's -- | believe that it’'s all there.

And |"ve tried then to make a
transl ati on of those into the very specific
approach |I have taken. And | do apol ogize if
failed to provide, you know, a compl ete
expl anation of those things in this testi mony

MS. WLLI S In your discussion -- this

is probably nmore of a followup to Comm ssi oner

Laurie’s question -- do you consider impacts to
the areas -- I'mreferring to the Blanchard Road
area in the KOP1 -- do you consider the i mpacts to

those just who are outside of their homes, and not
necessarily in their yards?

DR. PRI ESTLEY: Yes, | do. Again, as |
indicated a little bit earlier in ny testinony,
yeah, | think it’s important when you’'re thinking
about i nmpacts on a residential area --

PRESI DI NG MEMBER LAURI E: Dr. Priestley,
et ne interrupt you. Ms. WIlis, I think we went
over this. And he uses sliding scales, and he
uses a subjective standard based upon a nunber of
factors, including time of use and | ocati on and

all that. And | think we have t hat.
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DR. PRI ESTLEY: Thank you.

MS. WLLIS: On page 3 of your testi mony
you state that the existing PGE/ Met cal f
substation | ocated in Coyote Narrows imnediately
to the east of the site is a nmajor element in the
area’s landscape.

Coul d you tell me exactly how far away
fromthe project site is the Metcalf substation?

DR. PRI ESTLEY: To be able to give you a
very clear figure |I'd want to pull out my topo
sheet and measure it. | can --

MS. WLLIS: Is it approxi mately a half
a mle?

DR. PRI ESTLEY: In the order of a half a
mle, | would say, probably a bit less, a bit |ess
than a half a mle.

MR. RUBENSTEI N: Dr. Priestley, if | may
help you --

DR. PRI ESTLEY: Yes, --

MS. WLLIS: Isn't there other
structures in between, such as a railroad and --

DR. PRI ESTLEY: Yeah, there is quite a
bit of -- yes, you're correct. In this end of the
valley there is quite a concentration of

significant infrastructure facilities. As you
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mentioned, there’s the railroad, there s Monterey
Road, there is the forner wei gh station site.
There's the very large Metcal f substation. In
fact you can kind of see the footprint of it here.
In fact, this is just the devel oped portions.
There are parking I ots and so on, paved areas,
fenced areas that actually occupy a bigger
envelope here.

I n addition, there are commerci al
activities along --

MS. WLLI S | "m actually just asking
one question. This isn't a lecture, thank you.

DR. PRI ESTLEY: l"m sorry.

MS. WLLI S If you don't mnd. And
when |’ mlooking at this map and | ooking at the
phot os that were included, the different various
KOPs, from how many of those is the substation
vi si bl e?

DR. PRI ESTLEY: Well, | think probably
the nost pertinent one to tal k about right now is
Bl anchard Road, and - -

MS. WLLIS: Actually, that wasn't ny
guesti on. How many of the KOPs is the Metcalf
substation visible fronf

DR. PRI ESTLEY: W' d probably have to go
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over them you know, | just couldn’t give you the
nunber off the top of ny head. But we could do a
l[ittle review

Cl early, when you're here at KOP1l on
Bl anchard Road, --

PRESI DI NG MEMBER LAURI E: Hol d on a
second, Dr. Priestley. Why do we care?

MS. WLLI S | would say, | guess the
guestion is why is it a major element in the
| andscape if it’'s not visible frommaybe only one
KOP in the area.

PRESI DI NG MEMBER LAURI E: Okay, do you
have any comment to that questi on?

DR. PRI ESTLEY: | know a | ot about this
area and 1'd certainly be happy to talk about.
It’s just kind of up to the sense of the meeting
here whet her we shoul d devote the time to do it.
But | think anyone who has spent any tine down in
t hat area woul d have seen the substation and woul d
be aware that, yes, when you are traveling around
up and down hi ghway 101 and in the north end of
the Coyote Valley you can't miss the fact that the
substation is there.

PRESI DI NG MEMBER LAURI E: Thank you.

MS. WLLI S Does CEQA specify that
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vi ews be analyzed from key observati on points?

DR. PRI ESTLEY: It is silent on that
guesti on.

MS. WLLIS: Are you famliar with
vi sual assessment systems used by federa
agenci es?

DR. PRI ESTLEY: Yes, | am

MS. WLLI S Do they all use KOPs?

DR. PRI ESTLEY: Most of them use
something like a KOP. They may not call them a
KOP, but when you start |looking at the nmethods
most of them have as their heart an approach where
you pick, you know, typical areas, l|like the Forest
Service calls themvisual control points, that are
used to eval uate visual change. So it’s very much
a standard element of all federal systems, or |
woul d say most federal systems.

MS. WLLI S Do federal systems use
ot her types of anal yses such as from roads or
trails or fromother various areas?

DR. PRI ESTLEY: Those are the kinds of
things that are consi dered, but again if you're
going to do your analysis you really need to pick
a point, and then do an analysis of what

specifically is going on fromthat point.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

378

And, you know, | have seen sone
anal yses, in fact | have done sone, nyself, for
exampl e | worked on a case in Al aska where there
was a transmission |line crossing a very scenic
fjord. And | did an analysis of the views froma
boat moving up the fjord.

But in that case | picked a series of
control points and had a | ot of very specific
anal ysis to back up ny --

MS. WLLIS: You’ ve answered my
guesti on, thank you.

DR. PRI ESTLEY: I’m sorry.

MS. WLLIS: -- to nove on.

HEARI NG OFFI CER FAY: And, Ms. WIlis,
it'’s been about 18 m nutes now Can you wrap it
up in one or two nore questions.

MS. WLLI S I would like to say they
di d have two hours on direct, and we do have a few
guesti ons.

Yeah, and unfortunately his answers are
| onger than ny questions are

PRESI DI NG MEMBER LAURI E: I think the
point is that we understand where the differences
are. And it's a question of how much good

testimony is going to help me. The question --
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MS. WLLIS: | underst and.

PRESI DI NG MEMBER LAURIE: -- is in our
hands.

MS. WLLI S | underst and. I just

wanted to refer to the visual 9 condition.

DR. PRI ESTLEY: Excuse me?

MS. WLLIS: Visual 9, and | don’t know
who m ght be available to answer that. |It’'s for
the panel .

PRESI DI NG MEMBER LAURI E: The proposed
modi fi cations?

MS. WLLIS: The condition, and then,
yeah, and | just want to discuss the testinmony
regarding the nodification. Actually M. Abreu
m ght be the person that woul d be able to address
this the nost.

And | can just kind of move to our
concerns. Maybe M . Abreu can answer, were you
here for the testimony of M. Edens regardi ng |and
use?

MR. ABREU: Yes.

MS. WLLIS: And | went through the
transcripts and the part that is concerning is
that on page 205 of the January 31st transcript,

Mr. Edens testifi ed: The MEC site is at one of
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the northern entrances to the North Coyote Vall ey

and it should, per the general plan and/or the

be developed with

e North Coyote

power plant that

Do you renember testimony to that? |

the exact words - -

MS. WLLIS: Then on page 206 it states:

County master devel opment plan,
a large campus or corporate industrial use that
woul d set the tone for the entir
Vall ey area, rather than with a
woul d domi nate the area, provide the image of a
heavy i ndustrial use."
mean you don’t have to remenber

MR. ABREU: That sounds familiar.
We note the MEC's inherent incompatibility wth
the planned uses." And they cit

e vi sual

di ssonance between the planned campus i ndustri al

development and he goes on.

My concern and my question is basically

you' re changing the condition or

proposing

condition change on page 24 to VIS9, wanting to

emphasi ze the role of the San Jose pl anni ng

depart ment, and | guess ny quest

ion is are you

awar e of the number of power plants the planning

depart ment has been involved in
design for?

MR. HARRI S: Kerry, |

PETERS SHORTHAND REPORTI NG CORPORATI ON
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page?

MS. WLLIS: 24

MR. HARRI'S: This is of our direct
testimony?

MS. WLLIS: Yep.

MR. HARRI'S: |Is there another nunber at
the botton? |1’ve got B6 or something |like that.

MR. ABREU: But | didn't get the
guestion there, Kerry, | don't --

MS. WLLIS: The question is are you
awar e of how many other power plants the City of
San Jose planning departnment has reviewed the
desi gn of ?

MR. ABREU: No.

MS. WLLIS: Are there any other |arge
power plants in the City of San Jose?

MR. ABREU: No.

MS. WLLIS: Okay, so it’'s a good
possibility the answer could be maybe zero?

MR. ABREU: It'’s a good possibility.

MS. WLLI'S: Okay. Are you aware of how
many power plants the CEC Staff and conpli ance
proj ect managers for the Energy Conm ssion have
revi ewed?

MR. ABREU: No.
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MS. WLLI S But you would suppose it
woul d be nore than that, is that correct?

MR. ABREU: Yes.

MS. WLLIS: Okay. Maybe you can answer
then why you think that there should be basically
an enphasis of the role of the City planning
department in this design review?

MR. ABREU: Because the project is going
to be, you know, in the Cty of San Jose, or at
| east mostly in the City of San Jose, depending on
how this all works out. We want themto be
i nvolved, and to the extent we can do it,
satisfied with the architectural treatment of the
project. We want to include themas part of, you
know, what we do in moving forward.

MS. WLLIS: Well, nmaybe you could
answer then why the condition as written did not
provide the City adequate review?

MR. ABREU: | don’t understand - -
actually the condition is we proposed it. It did
say in consultation with the Cty of San Jose
pl anni ng department .

MS. WLLI S Right, you added t hat in.
| masking why the condition, as it was written,

not the way you wrote it, the way we wote it.
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MR. ABREU: kay. Are you sayi ng what
was wong with the condition the way you wrote it?

MS. WLLIS: Wy did you feel |ike you
need to add?

MR. ABREU: | think we added that
because we wanted to demonstrate to the City that
we want their invol vement, that we’'re not trying
to just bypass them, that we are not going to
ignore them So it's really nore, | think, of a
communi cation to the City that we do want to seek
their input.

MS. WLLI'SS And you do not feel the
condition, as witten, would seek the City’'s i nput
even though that was included?

PRESI DI NG MEMBER LAURI E: We' ve got
that, Ms. WIllis. W can read the conditi ons.

(Pause.)

MS. WLLIS: Just a few questions on the
vi sual pl umes. Isn’t it true that the current
proposed cooling tower design cannot neet staff’s
proposed condition of certification VIS10? |Is
that correct?

MR. DUNSTAN: Well, in some years there
woul d be some hours in which compliance with the

condition would require us to shut down the plant.
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And to that extent, adoption of the cooling tower
desi gn woul d be an unacceptable constraint on

commercial operation, so that the --

MS. WLLI S | mean ot her --
MR. DUNSTAN: -- doesn’'t work for us.
MS. WLLI S I think we have al r eady

said that that wasn't part of the condition, the
shutti ng down of the plant.

" mjust asking the design to meet the
condition otherwi se.

MR. DUNSTAN: Are you referring to the
desi gn point of 20 degrees Fahrenheit and 100
percent rel ative hum dity?

MS. WLLI S No, I"'mreferring to the
desi gn that you ve proposed.

MR. DUNSTAN: Pl ease repeat the
guesti on.

MS. WLLIS: Okay, one more time. The
current proposed cooling tower design, isn't it
true that it cannot meet staff’'s proposed
condition of certification as we wrote it?

PRESI DI NG MEMBER LAURI E: And which
condition?

MS. WLLIS: VI S10.

MR. DUNSTAN: The | atest version woul d
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have us change the design point tenperature and
hum dity.

MS. WLLI S I "m not tal king about the
| atest, |I'm talking about the actual condition as
written. We haven't rewritten the conditi on.

MR. DUNSTAN: Well, let nme review the

| anguage of the original condition.

MR. HARRI'S: Ms. WIlis, |I’mnot sure
this witness has seen the | anguage that | think
you' re referenci ng about you d be willing to take

the shutdown out? Can you reference your --

MS. WLLIS: | believe it’s the 30
degree, 90 percent humdity.

MR. HARRI S: No, the reference in your
testimony to staff’s willingness to take the
shut down condi ti on out. Can you cite that so we
can show hinm? | think that’s the probl em here.

MS. WLLIS Well, | don't think
that’s -- that’s not really the question about the
shut down. That would be a result of not meeting
it, not -- we're just asking about meeting it.

MR. DUNSTAN: If I my, are you asking
whet her the tower we’ ve proposed with the 30
degree Fahrenheit, 90 percent relative humdity

desi gn point would comply with the VI S10 as it
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appears in the FSA regardl ess of the shut down
requirement ?

MS. WLLIS: Ri ght.

MR. DUNSTAN: Qur eval uation of the
potential for formation of a visible plume,
keeping in mnd at some points this plume m ght be
a few wisps of visible something, indicates that
there’s a high probability that in most years the
design we've proposed could conply.

The basic problem with the condition
relates to the specification of dinensions of
pl ume for which there’'s no establi shed neasurement
met hodology. And the timekeeping aspect. W fee
that this is simply -- it would be difficult, if
not impossi ble, for the compliance project manager
to admi ni ster.

MS. WLLIS: So is that a no?

MR. DUNSTAN: Pl ease repeat the
guesti on.

MS. WLLIS: Never m nd.

PRESI DI NG MEMBER LAURI E: Well, didn’'t
you ask the question whether --

MR. DUNSTAN: Very well, my answer - -

(Parties speaking simultaneously.)

MR. DUNSTAN: Fai r enough, let me --
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PRESI DI NG MEMBER LAURI E: -- does the
design of the project nmeet VI S10 as you read it
today. And |I think we have to know t he answer to
that, because if the answer is no, then --

MR. DUNSTAN: You're correct. | have an
answer for that, and the answer is | really don't
know.

PRESI DI NG MEMBER LAURI E: Okay.

MS. WLLI S In your testi mony do you
di spute the results of the psychometric modeling
anal ysis performed by staff using the San Jose
Airport and the San Martin A rport meteorologi cal
data?

MR. RUBENSTEIN: W do not have the
details of that analysis and we were not able to
duplicate its results. Wen we performed a
parall el analysis we found that in the case of the
San Jose data we predicted nore hours of a visible
pl ume. And when we anal yzed the facility using
the San Martin data, we predicted fewer hours. I
cannot explain the di screpancy between our
anal ysi s and staff’s.

MS. WLLIS: The last question |I had was
regardi ng al so vi sual condition 10. Could you

pl ease state how and if you're -- you may not be

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

388

prepared to do this, but how you plan to monitor
vi sual pl umes.

MR. DUNSTAN: Qur plan at this point is
torely on a correlation provided to us by the
tower manuf acturer, which is known as a physical
pl ume curve, which predicts the formati on of sone
formof plume for a given design point, and
vari ous anbi ent conditions.

The plant will be equi pped with
meteor ologi cal monitoring equi pment which will be
i nput to the plant’s central computer, and we
woul d use a predictive correlation to drive the
devi ces that actually activate the plume abatement
syst ems.

I woul d expect that in the first cool
weat her season of operation the operator would be
very interested in seeing whether any sort of
vi si bl e plume occurs when the abatement feature
are, in fact, in operation.

So | think the human eye will be the
cali bration device during the initial winter of
operation of the plant. And if we find there to
be a problem we would go back to the supplier of
the tower under warranty provisions and require

that he correct it such that it met the predicted
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perf or mance.

HEARI NG OFFI CER FAY: Ms. WIllis, you
told us 15 mnutes; it's been over half an hour
now. One more questi on.

MS. WLLI S No mor e questi ons.

HEARI NG OFFI CER FAY: Thank you. Al
right, San Jose.

MS. DENT: | said |I'd give a quick

st at ement of where ny questions are going to begin

wi th.
HEARI NG OFFI CER FAY: Sure.
MS. DENT: So I'll do that, | think,
wi th each witness that | think the questions are

directed to.

I think 1"l start with the architecture
testimony, since that was what we took first, and
I really only have a couple of areas of inquiry
with the architecture testinony.

CROSS- EXAM NATI ON

BY MS. DENT:
Q One is for Mr. Abreu, | think, and that
is to run through again, just so that | understand

it, an expl anati on of how changes in the
architecture, what kind of changes would require

renodeling of the air quality testimony.
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didn't quite understand it about the placenent of

t he physical parts of the plant on the site,
whet her moving it horizontally or vertically on
the site would require air renodel .

HEARI NG OFFI CER FAY: Let’s just go to
t hat . Between -- probably M. Rubenstein.

MR. RUBENSTEIN: Yeah, | will answer
that. Any changes in the horizontal dinmensions,

meani ng movi ng any of the equipment around on the

site by more than a de mnims level, and by that

| mean probably a foot or two, would resul
a foot or two fromleft to right or front
back - -

MS. DENT: So if I"m 1l ooking at
figure VISL. 2, if you nove any of the equi

between the creek and Monterey Road, that’

t in --

to

your
pment

S noving

it left and right, is that what you mean by left

and right? O do you nean Blanchard Road

creek?

to the

MR. RUBENSTEI N: Ei ther way. North or

sout h, east or west, if you move any of the plant

equi pment by more than a foot or two, it would

trigger the need for us to redo the air quality

model i ng analysis.
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MS. DENT: So the layout of this plant
on the site in terms of your air quality modeling
is fixed? There’s no ability to modify, for
exampl e, the setback of the plant fromthe
ripari an corridor habitat by nore than a foot or
two, by moving it onto a part of the site that is
wi der and more vacant ?

MR. RUBENSTEI N: It's certainly possible
to move it, but your original question was coul d
you nove it w thout triggering the need to redo
the nodel ing anal ysis, and the answer is no

MS. DENT: That answers that question,
thank you. The other architectural question I
have really goes to the exanples that we were
shown of the architecture for other facilities,
and | think that the other facilities, the
exampl es we were shown were for what appear to ne
to be much smaller facilities in terms of the
area, square footage, the mass of the buil di ng and
that sort of thing. Except, perhaps, for the
facility in Denmark. That looked like it was a
bi g power plant to ne.

So if I could ask you to just address
that for a moment, the mass of this facility,

height, the size of the layout, the site that's
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occupi ed by the facility.

MR. STOCKS: I think that you're right,
actually, | think the power station in Dennark is
of a comparable size, but also the power station
that we actually noted in New Jersey is smaller,
but it isn't that much smaller.

It is subjective, of course, because we

don't really know just how big these installations

are, but | think your perception is correct.
MS. DENT: Now, |’m not sure | know
which was one was New Jersey. I remenber John F

Kennedy Airport, that’'s a --

MR. STOCKS: New Jersey is the one on
the top right-hand corner, which is here. That's
New Jer sey

MS. DENT: And now that facility, the
surroundi ng area that it is |located in, is that
facility located in an urban area?

MR. STOCKS: That's actually in the
University playing fields area, so it is slightly
built up, it isn’t an urban area.

MS. DENT: And are you aware of any
other facilities of this size of Metcalf, the mass
of Metcal f, that you worked on in urban

i ndustrial -- in canpus industrial urban areas?
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MR. STOCKS: Well, I, personally, have
actually worked on very large industrial design,
and those would be in Paris. It wasn't a power
pl ant there, it was actually a car manufacturing
facility. That was actually much larger than this
facility here, so it’'s --

MS. DENT: But no power pl ants?

MR. STOCKS: No, no power plants of this
si ze, no.

MS. DENT: Okay, that does it for
architecture. Now Il’mgoing to -- just a couple
of questions on the plume issues. And |I'msorry
if the -- again, | wasn't prepared today for
the -- because | m sunderstood your notice. |11l
try to keep it short.

HEARI NG OFFI CER FAY: And keep in nind,
regardi ng exhibit 97 on the plume, you' re accorded
the same opportunity as staff, you can follow up
| ater.

MS. DENT: These are way more basic
guesti ons than that.

HEARI NG OFFI CER FAY: kay.

MS. DENT: If | understand the testi mony
with all of the technology that is being proposed

by the applicant there's an acknowl edgenment that
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under some weather conditions | ess than 30 degrees
and hi gher humdity than 90 percent the plume will
be visible, and there’s some debate about when
t hose weather conditi ons occur.

But those weat her conditions do occur
soneti mes during the year in Coyote Valley, am |
underst andi ng that correctly?

MR. RUBENSTEIN: That’'s not quite
correct. \What our testinony is, is that based on
a year’'s worth of data coll ected at the IBMsite
it’'s our best judgment that there would be no
peri ods in which a plunme would be visible from
either the abated cooling tower or fromthe abated
heat recovery steam generators.

We recognize that there is variability
in the weather fromyear to year. W recognize
that the IBMsite is not exactly at the project
site. And there is that uncertainty, and as we’'ve
said in our testinony there is the potential for a
plume to form

We t hink that potential is greatest at
ni ght when you woul d not be able to see the plune.
And we think that that potential is greatest
duri ng dayli ght hours under conditions when there

woul d either be fog formng or rain.
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MS. DENT: Now t hat pl ume would be
visible fromall of these KOPs, | think you
referenced them would it not? |If there were a
plume -- I'"'mtrying to understand. You
acknowl edge that it occurs under some weat her
conditions. Those weather conditions may or may
not exist in Coyote Valley. W don’t have any --
apparently we don’'t have any neteorol ogical data
for the specific site.

MR. RUBENSTEIN: W have tenperature
data fromthe PG&E substati on at Metcal f.

MS. DENT: That’'s about a half a mle
away .

MR. RUBENSTEIN: That’'s about as close
as you can get, and | daresay that the temperature
pattern at the Metcalf substation is going to be
i dentical to the tenperature pattern at the
project site.

MS. DENT: And you don’'t have humidity
data for that?

MR. RUBENSTEI N: That’'s right, so
can't do a full prediction. But by comparing the
tenperature data at the substation with the data
at the IBMsite and at San Jose and at San Martin,

I conclude that the project site is best
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represented by the San Jose and |IBM dat a. Bet ween
that set of extrenmes it’s going to be closer to
the San Jose and |IBM dat a.

That indicates to me, based on our
anal ysis, that at the tines when there is a
potential for a plune to form it is nost always
going to be under conditions when visibility in
the Coyote Valley is |limted anyway

MS. DENT: | understand that

MR. RUBENSTEIN: And then to get to your
specific question about which KOPs, | can’'t draw
any quantitative conclusions about which KOPs you
m ght be able to see a plume from But | can say
wi th great certainty that the further you are from
the site in any direction the less likely you re
going to be to see a plune if there's a plume to
see at all.

MS. DENT: And | think there was some,
there sounded li ke there was some di spute about
the length, or height, | think hei ght would be a

better way to put it, of the plunme when it is

vi si bl e.

Did you have some estimate of that,
yoursel f? Let’'s say under -- | understood your
testimony that there would be -- it would be, you
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could see through it more easily if the
tenperature were close to 30 degrees. And the
| ower the tenperature drops the nore dense the
plume is going to be appear to be.

But that doesn’t impact, | would think,
the hei ght of the plume. So I'mjust trying to
get a picture of how high this plune is so that we
can under stand how far away you would see it from

MR. RUBENSTEI N: The hei ght of the plume
in data response 90, and this is fromthe cooling
tower, we estinmted at bei ng an average of 68
meters, so roughly 200, 210 feet during those
peri ods of time when the plume mght be visible.

MS. DENT: So that would be 210 feet
above the top of the stack?

MR. RUBENSTEIN: And that was the old
desi gn. Not the top of the stack, this is the
cooling tower, so it’'s the top of the cooling
tower.

MS. DENT: And what is the height of the
top of that cooling tower?

MR. RUBENSTEI N: I"msorry, | m sspoke.
It’'s above ground | evel.

MS. DENT: So it would be 220 feet above

ground level ?
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MR. RUBENSTEI N: Ri ght, for the old
desi gn of the tower.

MS. DENT: And now for your current
desi gn?

MR. RUBENSTEI N: I don’t know t hat
have that nunber in front of ne. | do know that
we predicted no visible plumes, and so we woul d
not have recorded any neasured hei ghts.

MS. DENT: Well, again, let’'s assune
that the weather conditions exist. Does t he

redesi gn of your stack affect the hei ght of the

pl ume?

MR. RUBENSTEIN: Yes, because it will,
by reducing the tendency to formplumes at all, it
wi Il reduce both the frequency of the formation of
the plune, and if a plume forns it will reduce the

si ze of the plume.

MS. DENT: Okay, | have just one more
guesti on about the plume, and it’'s really a
guesti on, technical question. I mean is there
sonmethi ng out there, | heard some nention of
perhaps other technol ogy that is used in col der
wet climtes for plume abatement. Was |
m sunderstandi ng that testinony, or is this all,

this is the nbst you can do?
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MR. DUNSTAN: I think you were referring
to my comrent that this type of tower is the most
frequently used in areas of extremely | ow
tenper atures.

In general, tenperatures as |low as, for
exampl e, places in northern Europe or even
nort heastern United States, when the tenperature
is down in the single digits, the humdity is
generally very | ow.

So it’'s not conmparable to a tower
desi gned for 20 degrees Fahrenheit and 100 percent
relative humdity as staff had proposed.

That’'s a situation in which air sinply
cannot hold any more water, and any water added to
t he at mosphere will instantly condense.

MS. DENT: Well, | guess my question is,
is there technol ogy that does cover those
conditions? | mean those conditions do exist in
sonme parts of the world, certainly, and probably
in some parts of the United States where you have
both high hum dity and col d weat her.

So is there some technol ogy, some pl une
abat ement techni que that exists that covers that?

MR. DUNSTAN: Not that |’m aware of

MS. DENT: So there’'s no ot her --
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nothing more that you can do to abate the
formati on of a plume, other than this
particular --

MR. DUNSTAN: The only way to guar ant ee
that no wat er vapor plume will formfromthe heat
rejection system of a power plant is to use an air
cool ed condenser.

MS. DENT: All right, that finishes the
pl ume abatement. Now | want to go to the visual
just real quickly.

And |l ooki ng again at VIS1.2, and | think
this is for the first witness that testified, the
KOP number 1 that is in so nmuch contention,
| ocated down on Blanchard Road, --

DR. PRI ESTLEY: Yes.

MS. DENT: -- the view that you see from
KOP1, in fact the view that you see from KOP1
woul d be seen if you stood anywhere in the vacant
field that is behind these residences from what
you show as the property line clear to the | ot
line of the residences, is that entire open area
you would see that same view that you see from
KOP1, would you not?

DR. PRI ESTLEY: Yes and no. One of the

things that you will note actually is that this
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kind of thin line that runs kind of parallel to
the UP Railroad tracks, and it comes down to about
the point where you see KOP1, --

MS. DENT: Um hum

DR. PRI ESTLEY: -- that is the boundary
line of the project site. And that area is there
to provide for an access road. And is a part of
the landscape plan, | think we have a copy of it
ri ght here.

In fact that area is going to be very
heavily | andscaped. We're follow ng the
guidel i nes of the North Coyote Valley --

MS. DENT: Let me --

DR. PRI ESTLEY: -- industrial campus
plan, and --

MS. DENT: Let me ask you this, let me

just exclude you from that long narrow strip,

okay?

DR. PRI ESTLEY: Sorry.

MS. DENT: | "mtalking about the open
field behind the resi dences. |f you stood in the

m ddl e of that open field you' d be | ooking
directly at Metcalf Energy Center would you not?
You' d have a much more unobstructed view of it

than you would from KOP1?
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DR. PRI ESTLEY: Oh, that’'s quite true.
If you were standing in that vacant agricultural
field behind the Passanti no house, yeah, it would
be unobstructed.

MS. DENT: Okay. Now, | et ne ask you
about the property line. Do you understand the
line that’'s drawn on this map, on this figure, |
should say, the solid black line, it’'s kind of
thin but it’s solid, do you understand that to be
an exi sting property line or a proposed property
l'ine?

MR. ABREU: That's a proposed property
line. W have an option on that |and we haven’t
exer ci sed.

MS. DENT: The existing property line,
t hough, for the entire property that the Metcalf
Energy Center is a part of, the existing property
line actually runs behind, the current existing
property line runs behind the back of the
resi dences. \Where is it between the back of the
resi dences and your proposed property line?

MR. ABREU: I don’t understand the
guesti on.

MS. DENT: You can look at this 1.2 and

if you could indicate where the existing property
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line is for -- the Metcalf Energy Center is on an
existing parcel of property. Where does the

current property line for that parcel end ri ght

now?

MR. ABREU: Well, we have two pieces of
property. It’s going to be the Metcalf Energy
Center. The northernmost you see a tree, if you

| ook at this VIS1.2, you see a tree line, a row of
trees running up and down t he page about two-
thirds of the way through the heat recovery steam
generat ors.

To the left of that is one piece of
property right now And then to the right of that
is the other piece of property.

MS. DENT: And how far does the current
property line extend toward Blanchard Road?

MR. ABREU: Do you want to run t hat
guesti on by nme again? Maybe it's getting a little
| ate.

CHAI RMAN KEESE: Does it extend to where
we see the trees running down?

MR. ABREU: This is Blanchard Road over
here.

MS. DENT: Correct.

MR. ABREU: This is the property line.
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And so |I'm not sure --

MS. DENT: That’'s your proposed property
i ne.

MR. ABREU: No, no, that’'s the actual
property |line today. I wasn't sure what your
guesti on was.

MS. DENT: So the current property |ine
is that row of trees right there?

MR. ABREU: For one piece of the
property.

MS. DENT: For one pi ece. For t he ot her
pi ece of property where you do have facilities, at
| east on VI S1 you show facilities --

MR. ABREU: Ri ght .

MS. DENT: -- on the other side of that
row of trees for quite a ways, where does that
property currently go to?

Okay, so if you' re looking at what is
adjacent to the current property that the project
sits on, what is adjacent to the current property
is not only these residences, it's everything down
here on the other side of Blanchard Road, is it
not?

The current parcel of property that

you' re proposing to use, as you just described it,
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extends all the way down to Blanchard Road?

MR. ABREU: The access road does extend
all the way down to Blanchard Road.

MS. DENT: | "m not asking you about your
proposed property line, |I'm asking you about the
current property line on the property.

If you were looking to protect
properties that are adjacent to the property
i nstead of | ooking to protect existing uses, you
woul d be looki ng at properties south of Blanchard
Road, is that correct?

MR. HARRI S: | "m going to object on the
basis there’s too many properties in your
guesti on. | "m not sure which property --

HEARI NG OFFI CER FAY: W can’t
underst and your questi on.

MS. DENT: All right.

PRESI DI NG MEMBER LAURI E: I's the point
you' re getting to that they have property
avai lable that they can do additional | andscapi ng?
I s that your point?

MS. DENT: My point is that there's
gquite a bit of property avail abl e where this
project could be noved quite a | ot.

PRESI DI NG MEMBER LAURI E: Okay, you' re
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talking about noving the property, you re not

talking about additional | andscapi ng?

MS. DENT: There coul d be additi onal

| andscapi ng. The project could

be moved further

back fromthe creek. There's quite a bit of

addi ti onal property for fl exibil
this project.

PRESI DI NG MEMBER LAURI
Dent, | think there's evidence
al lows you to make that argument

MS. DENT: But further
the LORS compliance issue. And
page --

HEARI NG OFFI CER FAY:
briefly, you told us 15 mi nutes

m nutes.

ity in design of

E: Okay. Ms.
n the record that
I want to get at

I"lIl refer to the

Can you do it

and it’'s been 15

MS. DENT: Well, you know, it takes

people, it seens like, a long time to answer
guesti ons. I think 1" ve only taken about five

m nutes. No, | think |I've taken [ ess than 15

m nutes, it mght have taken themlonger. | can’'t

estimate the amount of time it’'s going to take

t hem t o answer .

On page 13 of your testinony at the

bott om of the page, you take issue with the
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staf f’ s assessnment of LORS conpliance in termnms of
i mact of the project on adjacent properti es.

DR. PRI ESTLEY: That' s correct.

MS. DENT: The question that |’ m aski ng
is do you not understand that the Cty's policies,
which are | and use policies, are not desi gnhed
necessarily to protect existing uses, but are also
desi gned to protect planned and future uses?

DR. PRI ESTLEY: I can accept that, yes.

MS. DENT: And woul d you not agree that
the visual inpact of this project on planned and
future uses, such as campus industrial for the
property immediately between the property line and
Blanchard Road, is at | east as significant a
vi sual impact as staff assessed impact fromthe
KOP17?

MR. HARRI S: | "m going to object to the
guestion as unintelligible, and ask you to
rephrase it.

MS. DENT: Okay. Let’s look at the
st andpoint of planned and future uses, campus
i ndustrial for the property i mmedi ately sout h of
the proposed property Iline. It’s on the existing
property, but immediately south of the proposed

property line. Bet ween the proposed property line
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and Blanchar d Road.

You' re standing there, you're in a
canpus industrial devel opment.

MR. HARRI S: Are you asking himto
assune the --

MS. DENT: Yes.

MR. HARRI S: -- Cisco devel opment?

MS. DENT: | "masking himto assume the
pl anned campus i ndustrial | and uses.

MR. HARRI S: l’"m sorry, | want to make
sure we're clear. Are you asking about the
pl anned Cisco project or other potential --

MS. DENT: No, just canpus industrial
generically, the land use plan that the City has
for the area.

MR. HARRI' S: So, closer than the Cisco
project?

MS. DENT: Closer than the Cisco
project. Canpus industrial on that property right
t here.

Wbul dn’t you agree that the inpact,

vi sual impact of the project on canmpus industri al
i medi ately south of the project is, in fact, much
much greater than the visual impact even at KOP1?

DR. PRI ESTLEY: I guess ny response has
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to begin with an expl anati on of the evaluati on of
this project we’'ve had a nunber of workshops and
we’'ve kind of gone round and round.

The extent to which it is appropriate
for us, under CEQA, to be evaluating things,

vi ewpoi nts, elements of the environment that are
not there yet, that are not part of the existing
envi ronment .

And, in fact, in sone of the earlier
anal yses CEC Staff had done eval uati ons of the
i macts of views of this plant from proposed
i ndustrial campus buil dings. But the CEC nmade a
deci sion that it would be i nappropriate to do
that. And those eval uations were dropped from
staff’'s eval uati on.

HEARI NG OFFI CER FAY: Ms. Dent, | just
heard him answer in terms of CEQA The question
heard you ask was in ternms of LORS, --

MS. DENT: Yes, --

HEARI NG OFFI CER FAY: -- City LORS
Okay, you're tal king at cross-purposes.

MS. DENT: Yeah, | was going to say my
guestion directly relates to the fact that we are
maki ng a LORS determ nation here. And you've made

a LORS determination. And the City LORS t hat

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

410
you' re referring to are specifically as you
acknowl edged, designed to protect future and
pl anned uses.

So, did you not, in doing your LORS
anal ysis, even |l ook at future and planned uses?
Or did you, as it appears to be, | ook only at
existing uses, whet her these particular residents
woul d see the plant and what they would see?

MR. HARRI S: | ' m going to object and ask
that you ask a single question as opposed to a
conmpound question, because you | ost me.

MS. DENT: Well, we can really take a
long tine on --

MR. HARRI' S: Well, you asked two
di fferent questions, and | didn’t know whi ch one
you wanted himto answer.

HEARI NG OFFI CER FAY: M. Priestley,
apparently the City has LORS to protect future
uses based on their pl anning.

Did you take that into account?

DR. PRI ESTLEY: Yes, | did, and this is
docunented in some of our earlier data responses.

HEARI NG OFFI CER FAY: And
notwit hstanding the plan for this area south of

Bl anchard Road, you still believe the project
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complies with LORS designed to protect the view of

future -- fromfuture uses?
DR. PRI ESTLEY: Yes, | do. And | shoul d
explain just very briefly, | mean it’s

i ncontrovertible that when you are in this area
behi nd the Passanti no property, of course, you
woul d be able to see this facility.

But whether it would be incompatible
wi th an industrial campus project is anot her
guestion. And | believe that it, in fact, would
be compatible, would not have a negative inpact on
canmpus industrial use in that area.

HEARI NG OFFI CER FAY: And therefore
woul d comply with the LORS that address that?

DR. PRI ESTLEY: Yes.

HEARI NG OFFI CER FAY: kay, that’s his
answer .

MS. DENT: Okay, |’'ve got just, | think
hopefully, a couple more questi ons on that same
i ssue.

HEARI NG OFFI CER FAY: kay, please
hurry.

MS. DENT: | want to turn to the
al ternate site views also, and | want to ask

directly again, you testified that staff has found
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that there is no significant adverse visual impact
of the project on these alternative sites.

DR. PRI ESTLEY: That is true.

MS. DENT: Do you agree with that
anal ysis or disagree with that analysis? Yes or
no. | nean one or the other. Quick question.

DR. PRI ESTLEY: I’ll say that at | east
in the one case | do not agree with staff.

MS. DENT: Okay, and so that’'s for one
of these alternates you think there would be a
significant visual impact? And which one is that?

(Laughter.)

DR. PRI ESTLEY: Can anyone guess? Alt

MS. DENT: So you think there's a
significant visual impact in all four of these?

MR. HARRI S: No, no, no.

MS. DENT: Alternate 4?

DR. PRI ESTLEY: Yeah, |1'm sorry.

MS. DENT: Now this is a view, a
sinmulated view, would be about how far away from
this proposed facility?

DR. PRI ESTLEY: Well, | guess you' d have
to say that you' re right next to it. I"m st anding

in the nmddle of the boulevard here, and as you
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can see it comes right up to the edge of the
street.

MS. DENT: Well, in fact, if you had the
standard Cty setback for campus i ndustrial on the
property immediately adjacent to the proposed
Met cal f Energy Center wouldn't this be exactly
what you' d see?

DR. PRI ESTLEY: No. As you know, the
guidelines for canpus industrial areas have very
very demandi ng requirenents, not only for setback,
but for | andscapi ng, so what you woul d see woul d
be within the context of the landscaping within
the set back area, not only on the project site,
but al so on the setbacks required on the campus
i ndustrial site.

So the context -- a) the context would
be different. And here you're getting an impact
because of a blockage of a very significant view
that has been recogni zed in the scenic hi ghway
desi gnation for this area.

So there are some specific reasons why
this woul d be a significant inmpact. And a
generating facility on the Metcalf site would not
be.

HEARI NG OFFI CER FAY: Last question, Ms.
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Dent .

MS. DENT: And so again, applying this
sanme approach to the Metcalf Energy Center site,
if you re standi ng where the campus i ndustrial is,
adjacent to the Metcalf Energy Center site, you're
going to not see nost of Tulare Hill, you're going
to not see the Coyote Creek riparian corridor
that’s next to the site, you re going to see a
power plant in front of you just like you do in
al ternati ve 47

DR. PRI ESTLEY: Wel |, actually the
vi ewing distance woul d be different than what you
are seeing here, because right in here you're
ri ght next to the fenceline of the project.

And, again, because of the setback
requirenments, the | andscape requirements required
on both parcels, from your nost frequent view ng
area, say like in the building, around the
buil di ng, you re going to be several hundred feet
fromthe power plant site. So you would be seeing
it, you know, within a somewhat |arger landscape
cont ext .

And, again, you would be seeing it in
the context of all of the | andscaping that will be

required on both sites.
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MS. DENT: |’ m going to do one more
guesti on. | "m sorry

PRESI DI NG MEMBER LAURI E: Wait, wait,
wait, wait, first of all, if we say one more
guesti on you get one more question. Wy don’'t you
ask if you can have one nobre question

MS. DENT: May | have one more questi on.

PRESI DI NG MEMBER LAURI E: Yes, you may
| just want to make sure that we all understand
the rul es.

MS. DENT: ©Oh, yeah, | understand the
rules very well, thank you.

PRESI DI NG MEMBER LAURI E: When you're in
a courtroom and a judge says you have one nore
guesti on, do you ask your witness two questi ons?

MS. DENT: Il may.

PRESI DI NG MEMBER LAURI E: Wel I, not in
my courtroom you woul dn’t.

MS. DENT: And | do --

PRESI DI NG MEMBER LAURI E: Just ask your
guesti on.

MS. DENT: -- b owill -

PRESI DI NG MEMBER LAURI E: Ask your
guesti on --

MS. DENT: -- be -- 1 wll be --
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PRESI DI NG MEMBER LAURI E: Ask your
guesti on, Ms. Dent.

MS. DENT: | will be glad to follow your
rules if I"'mtold the rules in advance.

PRESI DI NG MEMBER LAURI E: Well, M. Fay
said you had one nore question.

MS. DENT: I think that being told the
rules the m nute before the next question is a bit
unusual

PRESI DI NG MEMBER LAURI E: We al so --

MS. DENT: | " mgoing to drop it, that's
okay.

HEARI NG OFFI CER FAY: Good.

MS. DENT: | " mgoing to drop it --

PRESI DI NG MEMBER LAURI E: I f you feel
your question --

MS. DENT: No, no, no, no --

PRESI DI NG MEMBER LAURI E: --is
i mportant to your case, ask your questi on.

MS. DENT: Okay, | will. Thank you.
Looking at the site diagramup there behind you,
and the setback of the facilities fromthe
property line, the facilities i medi ately to the
north of the property line are set back exactly

100 feet, is that correct?
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MR. ABREU: I think we went over this in
the land use section, Mllie --

MS. DENT: Ri ght .

MR. ABREU: -- Ms. Dent. What we have,
you had the condition that the CEC put into land
use that at the time that the other |and gets
converted to campus industrial we have an option
with the owners, the Passantinos, to add nore
| andscaping to the south of the power plant, so we

woul d fully conply with the 100-foot setback.

Initially --
MS. DENT: | under --
MR. ABREU: -- because t he Passanti nos

didn’t want us to use all their land, we have a
| ess of a setback.

MS. DENT: The setback is going to be
100 feet, though. My question for the earlier
wi tness about the | arge setbacks and about the
extensi ve | andscaping is that there are going to
be -- there are planned to be buildings, | believe
it would be 200 feet away, because there would be
100- foot setback on each side, so you woul d
literally be 200 feet from that facility

DR. PRI ESTLEY: Fromthe cl osest

buil di ng, and you have to remember, perhaps when
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you get a chance to | ook at some of the
simulations you' Il see that it was a very
i ntentional part of the design to put the |owest
buil di ngs here at the southern end of the
property. This is kind of |like an adm nistration
warehouse building; it’s no more than about one
story high, so it’'s rather low And particularly
wi th the landscaping in front of it, it’'s
sonmething that you will be able to | ook over.

So it was quite intentional to put this,
to put the parking lot on the south side to
provide more distance between any potenti al
vi ewers down here and the | arger elements of the
facility.

MS. DENT: Thank vyou. I have no further
guesti ons.

PRESI DI NG MEMBER LAURI E: Five- m nut e
br eak, folks.

(Brief recess.)

PRESI DI NG MEMBER LAURI E: -- exam ne the
applicant’s w tnesses.

MR. AJLOUNY: "1l start my timer now,
and |1'd appreciate -- stop ny tiner -- got it?
Start it up. |I"d appreciate yes or no answers

where possi ble, since | only have 20 m nutes and |
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CROSS- EXAM NATI ON

BY MR AJLOUNY:

Q My first set of questions is for Dr.

Priestley.

Doctor, if you can go to your

your testimony, |ast paragraph

It states: | BM Research and Devel opment

first sentence.

419

page 3 of

facility

is visible prom nent feature on the north side of

Bail ey Avenue west of Santa Teresa Boul evard."

Are you there?

DR. PRI ESTLEY: Oh, yes, |’ m here.

What's the question?

MR. AJLQUNY: Ckay, the question is if

you' re at Metcalf site, are you able to see the

| BM Research Cent er?

DR. PRI ESTLEY: No.

MR. AJLOQUNY: Ckay, and that
in the first sentence that | just

| eading to the fact that you can see

Met cal f st ati on?

read, are you

st atenent

it fromthe

DR. PRI ESTLEY: You're referring to the

termvicinity of the project. | "mtalking about

here I’ mtal ki ng not just what you can exactly see

fromthe project, but, you know,
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subregion within which the project is set.

MR. AJLOUNY: Isn’'t it true that that
facility is backed up behind some hills and it’s
very hard to see even maybe fromthe Cisco site?

DR. PRI ESTLEY: You're tal king about the
| BM facility?

MR. AJLQUNY: Yes, the one you're
talking about in the first paragraph three.

DR. PRI ESTLEY: Sure. It's up there,
you know, the upper end of Bailey Road. You can
certainly see it when you're going by, but when
you' re |i ke down on Monterey --

MR. AJLOQUNY: And |I'm talking about at
the Cisco site. And | don't mean to be rude
cutting you off, I'"mjust trying to get as much
done in 20 m nutes.

DR. PRI ESTLEY: Yeah, probably fromthe
Cisco site, well, nmaybe the southern end of the
Cisco site you may be able to see sonething, but
not from nost of the site.

MR. AJLOQUNY: So woul d you say maybe
vi sual prom nent feature maybe is a little
stretching it?

DR. PRI ESTLEY: No, again it has to do

wi th how I’ musing the term project vicinity. | f
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you' re talking about the general project vicinity
and things that are up in kind of the northern end
of the Coyote Valley, that's certainly wi thin that
ki nd of subregion.

MR. AJLOQUNY: Ckay. When |I read that |
took it as when you're at Metcalf or in the
general area you can see | BM

DR. PRI ESTLEY: No, I'"msorry if that
cane across.

MR. AJLQUNY: Ckay, great. Page 8, item
4, third paragraph.

DR. PRI ESTLEY: Okay.

MR. AJLOUNY: It’s a big paragraph but
don’t want to take time to read it all. But
there’s a sentence |’ m concerned about, and that
woul d be the one that’'s about seven |ines down,
are you there yet?

DR. PRI ESTLEY: The fourth paragraph
under - -

MR. AJLQUNY: Third paragraph under item

DR. PRI ESTLEY: Oh, the third paragraph?
MR. AJLOUNY: It starts: I n any event.
DR. PRI ESTLEY: Okay.

MR. AJLQUNY: Ckay?
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DR. PRI ESTLEY: Yes.

MR. AJLQUNY: The sentence is about
seven |l ines down, the sentence: FSA concl uded
that the project woul d not have an adverse effect
on ten of them'

Okay, am | led to believe that not
havi ng adverse effect is equal to less than
significant effect?

DR. PRI ESTLEY: Yes.

MR. AJLQUNY: So less than significant
is not having an adverse effect? | guess, |I'm
just wondering if you're playing with words there.
There’'s ten items | ess than significant?

DR. PRI ESTLEY: These are -- what |
i ntended to say, and | 'msorry it’'s not nore
clear, my intent was to say that both the staff
and | agree that at | east ten of the sites there
definitely would not be an impact. | believe that
there are 11 that there wouldn't be an impact.

But staff found that on 10 of the KOPs there would
not be a significant inpact.

And | think, based on the discussion we
just had, you know, perhaps to be very very
precise | should correct this to say that staff

has found that there would not be a significant
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i mpact on ei ght out of ten.

MR. AJLQUNY: Ckay, great, that’'s the
point | wanted to make. On page 21, cumnul ative
i mpacts, your testinony.

DR. PRI ESTLEY: Okay.

MR. AJLOUNY: Last paragraph, | ast
sentence, in the mddle of the sentence it states:
It is inportant to take into account the fact that
as part of the project over 100 acres of visible
promnent hillside lands will be set aside as
permanent open space contri buting substantially to
the preservation of the valley' s hill side
backdrop. "

DR. PRI ESTLEY: | see that.

MR. AJLOQUNY: Ckay. What do you mean by
visually prom nent hillside | ands?

DR. PRI ESTLEY: The south side of Tul are
Hill is an obvious visually prom nent element of
the landscape of the northern Coyote Vall ey.

MR. AJLQUNY: Ckay, so basically in
ayman’s terms it’'s a big hill in front of
everybody?

DR. PRI ESTLEY: Yeah, exactly.

MR. AJLOQUNY: Ckay, great. So that big

hill in front of everybody with a big huge
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buil di ng, do you think it would visually inpact
that hill side?

DR. PRI ESTLEY: | can't give you a yes
precisely, nmy --

MR. AJLQUNY: Al right, that's okay --

DR. PRI ESTLEY: -- ny answer is no
because | di sagree with your contention of big
huge building in front of the entire hillside.
Because well, we can have more discussion of this,
but for the sake of brevity I'll stop there

MR. AJLOQUNY: Geat. ay, | think this
was nmenti oned but maybe I'll clarify it. On page
3 of your testimony, fourth paragraph, | think
staff got this one, but I"'m-- let’'s see, page 3,

fourth paragraph, you talk about
Met cal f subst ati on.
Was that touched on?

was that tal ked about, the word

adj acent to the

Am | dreaming or

adjacent? Oh,

that’s right, because | think you used the word

half mle, or someone said sonet
mle that that substation m ght
proposed site? |Is that --

DR. PRI ESTLEY: Can |
pl ease.

HEARI NG OFFI CER FAY:
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guesti on.

MR. AJLQUNY: Ckay, yeah. Is it true
that you said that the substation is about a half
m |l e away?

DR. PRI ESTLEY: It may be closer. |
said perhaps something under a half a mle. W’d
have to measure it on the map to --

MR. AJLQUNY: Ckay, no problem

DR. PRI ESTLEY: -- tell you for sure.

MR. AJLOQUNY: And | guess | want to key
in on the word adjacent.

DR. PRI ESTLEY: Oh, excuse ne, can you
show me where it says adjacent?

MR. AJLQUNY: Yeah, on page 3, fourth
paragraph down. You know what, | m sspoke. It
says i mmedi ately to the east of the site. And |
guess | put ny notes down as adj acent, so |
apol ogi ze.

The first sentence, fourth paragraph,
the existing PG&E Metcal f substation | ocated in
the Coyote Narrows immediately to the east of the
site. True?

DR. PRI ESTLEY: Yes, it is true.

MR. AJLOUNY: So, almost a half nile,

maybe just |less than a half a mle, with the
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railroad and all that, you woul d consider
i medi ately to the east of the site?

DR. PRI ESTLEY: I n that context | would
say the use of the termimmediately is
appropriate.

MR. AJLQUNY: Ckay, could you use the
word i mmedi ately to the south --

PRESI DI NG MEMBER LAURI E: We got it,
your point.

MR. AJLOQUNY: Al right, fine, that’'s
good, you're making it easy for ne, thank you.

PRESI DI NG MEMBER LAURI E: Your point is
made.

MR. AJLQUNY: The abatement, is it
achi evable to do a 20/100? Twenty degrees, 100
hum dity?

MR. DUNSTAN: W’'ve been advi sed by one
of the world's | eading manufacturers of hybrid
cooling towers that they are very skeptical about
being able to neet that design condition.

MR. AJLOQUNY: Ckay, so they're
skeptical. So your answer is it is not
achi evabl e?

MR. DUNSTAN: GEA Thernmal Dynami cs has

told us they don’t think they can do it.
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MR. AJLQOUNY: Did you ask t hem about
95/25, or 25/95?

MR. DUNSTAN: No.

MR. AJLQUNY: Ckay. So it isn't a
matt er of spending nore noney to achieve it, it’'s
just that it’'s not feasi ble?

MR. DUNSTAN: GEA Thermal Dynam cs has
told us that they're very skeptical whether they
can do it. They've never done it, and that
i ndicates to us that their confidence in success
is very | ow.

MR. AJLOQUNY: So one of the possible
ways to achieve a non-plume power plant woul d be
dry cooling?

MR. DUNSTAN: That's correct.

MR. AJLQUNY: Al right, thank you

Okay, alternate 4 on our fanobus non, what | call
the surprise pictures here. I don’t know what
else to call it.

On your alternate 4, Dr. Priestley, |
j ust wondered, do you know how big that site is?
DR. PRI ESTLEY: You know, | woul d have
to look in my alternatives analysis to be able to
tell you exactly what --

MR. AJLQUNY: Ckay, no problem
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DR. PRI ESTLEY: -- does anybody know?

MR. AJLQOUNY: Do you have any reason why
you noved it it looks Iike maybe 10 or 20 feet
fromthe street, and why you didn’t push it back
in your example here?

DR. PRI ESTLEY: You'd have to take a
| ook at the site layout, but because of the
configuration of the site that was really the only
way to do it.

MR. AJLOQUNY: So your testinmony is to
say that this power plant has to be this close to
the street to be sitting on that site?

DR. PRI ESTLEY: If you're going to
squeeze everything on that site, you're going to
have to do somet hing like this.

MR. AJLQUNY: Ckay, well, |1 mean | saw
in your proposed Metcalf, which is really such a
superior site that the one-story buil di ng was
closer to the home, woul dn’t you think that you
m ght put the one-story building closer to the
street?

DR. PRI ESTLEY: Well, you know, one of
t he down sides of this site is that it is bounded
on three sides by streets. So, you know, yeah,

sure the lower buil di ngs were put on anot her si de,
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where there are also sensitive viewers, but, you
know, you only have one of those | ow buildings to
work with, and you can’'t do that on every side.

MR. AJLQUNY: Ckay. We tal ked about
tenperature and humdity. If hum dity was higher
does that mean -- and |I'mreferencing the 39, so
if hum dity was |like 95 percent, does that mean
maybe the tenperature would be 32 when you start
seeing plumes? |s that how t hat wor ks?

MR. DUNSTAN: No. In fact, if the dry
bulb tenperature is 30 degrees -- let’s back up.
| believe we're tal king about the proposed tower
that’s desi gned for coincident conditions of 30
degrees dry bulb and 90 percent relative humdity.

| f anbi ent dry bulb tenperature were 30
degrees and the relative humdity were 95 degrees
there is a potential for some water vapor to
condense above the tower.

MR. AJLOUNY: I guess my question is the
hi gher the humidity woul d t hat make the
tenperature breaking point of plumes beginning to
be seen at a higher tenperature?

MR. DUNSTAN: Yes.

MR. AJLOUNY: Ckay. So, in reference to

my | ast question, if the humdity was at 95
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percent, we m ght see plumes above 30 degrees?
Yes or no, please.

MR. DUNSTAN: Yes.

MR. AJLQUNY: Ckay. Are you aware of
the temperature being around 25 or so degrees in
the valley this past week with the rain and the
coldness?

MR. DUNSTAN: | haven’'t seen the weat her
reports, but |I'm not surprised, --

MR. AJLOUNY: No probl em

DR. PRI ESTLEY: ~-- it was raining.
MR. AJLOUNY: I’maware of it, | live
there. I just didn’t know if you were.

Are you aware, Dr. Priestley, Metcalf
Road and Monterey Highway is basically the
entrance for the Malik famly who's been there for
90-plus years?

DR. PRI ESTLEY: Okay, you're tal king
about Metcal f Road --

MR. AJLQUNY: Yeah, there's a famly
called Malik, their last name, they have their own
road, they have homes.

DR. PRI ESTLEY: ©Oh, Malik Road you are
referring --

MR. AJLOUNY: Yeah, Mal ik Road, there's
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a Malik famly there. The only --

DR. PRI ESTLEY: That’'s the road that is
more or | ess the frontage road to hi ghway 101, it
ki nd of parallels --

MR. AJLOUNY: Yes, yes.

DR. PRI ESTLEY: -- it takes off from --

MR. AJLOQUNY: On the other side.

DR. PRI ESTLEY: It takes off from
Met cal f Road --

MR. AJLOUNY: Yes.

DR. PRI ESTLEY: -- and it parallels
hi ghway 101 and essentially functions as a --

MR. AJLQUNY: Yeah, you don’'t have to go
through a | ong descri pti on, please.

DR. PRI ESTLEY: Okay. You’'re aware of
it?

DR. PRI ESTLEY: I just wanted to make
sure | --

MR. AJLOUNY: No, you got it, buddy.

DR. PRI ESTLEY: -- tal ki ng about the
sane thing.

MR. AJLOUNY: You go north on Monterey
and you'd have to make a right turn on Metcal f and
then a right turn onto Malik. So essentially for

the Malik family to get to their home, Monterey
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Hi ghway is like their driveway, alnost. That's
the only way to get to their home is go north on
Mont er ey H ghway, right on Metcalf and up to their
hone if they’'re comng anywhere from the south, is
that true? To the best of your know edge? D d
you take -- or --

DR. PRI ESTLEY: Well, | guess all | can
say is |I'"mnot acquai nted with this famly.

MR. AJLOUNY: Wl I, are you acquai nted
with the homes and did you take into account that
basi cally Monterey Hi ghway is their driveway in a
sense? And |'m going by earlier testimony that,
you know, getting to a home, or experiencing the
wonder ful surroundi ngs of your own hone is part of
the perception --

DR. PRI ESTLEY: Well, certainly the
Mont er ey H ghway is used by, you know, many many
people. | mean there’'s, you know, sone
substantial traffic volune al ong Monterey H ghway,
so - -

MR. AJLOUNY: I"mtal king about the
specific impact of the famly that | know
personally has testified in front of the
Commi ssion of being concerned about this power

pl ant.
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Maybe someone can help him? Are you
guys famliar with it?

HEARI NG OFFI CER FAY: Are you addressing
the visual inpact to these people of passing the
power plant on Monterey Road?

MR. AJLOUNY: Every tinme they want to
get to their home.

HEARI NG OFFI CER FAY: | think we can
just stipulate that anybody t hat approaches San
Jose fromthe south would --

MR. AJLOUNY: Yeah

HEARI NG OFFI CER FAY: -- the same --

MR. AJLQOUNY: But it’s a difference if |
had to go honme every day, | have to see a huge
pl ant. It’s a little different than driving to
work. And | just wanted to point that out. [If |
made my point 1'll keep on going --

MR. HARRI S: On Metcal f Road, though?
The entrance to Malik Road is Metcalf Road?

MR. AJLQUNY: Yes, oh, yeah, it’s the
only way.

MR. HARRI'S: So it's on the other side
of the substation?

MR. AJLOUNY: No. Ckay, | heard Ken,

this is for you, buddy, | heard that you have, you
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mentioned sonething about a hint in your testi mony
just a few mnutes ago about County |l and, this
coul d be difference because something about part
of it’s on County | and, is that true?

MR. ABREU: Yes.

MR. AJLOQUNY: Ckay, are you aware of the
10,000 square foot size in County LORS that
basically, and I’ m saying LORS, but there's a | aw,
because | happen to have a church, trying to build
a church on the County [ and. You can’'t go over
10,000 square feet. Are you aware of that in the
County?

MR. ABREU: No.

MR. AJLQUNY: Ch, okay. Well, then I'I1
just leave that alone. Hopefully you can find
out.

Okay, we tal ked about the Passanti no
fam |y and someone nenti oned Mar k Passanti no, and
| think it was Dr. Priestley, about the great
conversation he had with Mark Passantino, correct
Dr. Priestley?

DR. PRI ESTLEY: Yeah, | nmentioned --

MR. AJLQUNY: Ckay, that’'s good.

DR. PRI ESTLEY: -- that I --

MR. AJLOUNY: Did he happen to menti on
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lars he's

and?

DR. PRI ESTLEY: Wk did not talk about
that subject.
MR. AJLQUNY: Ckay. Could that possibly
be why he's --
MR. HARRI S: Obj ection, argumentative.
MR. AJLQOUNY: No, |'m just asking, could
t hat possibly influence his feelings about --
HEARI NG OFFI CER FAY: That ' s
specul ati on. I don't think M. Priestley' s
gual ified as a psychol ogist.
MR. AJLOUNY: Well, it’s not
argunentati ve. It mght be specul ati on.
(Laughter.)
HEARI NG OFFI CER FAY: Save your tine.
MR. AJLQUNY: Al right, buddy. Well, I
mean, you know, it’'s real stuff. Ckay.
One of my | ast questi ons. Ken, 1| think

you tal ked about picture 35. Hurry, guys, give me

this thing before they --
MR. ABREU: This one?

MR. AJLOUNY: Okay, pi

cture 35. Can you

help me out I|i ke Paul Harvey usually does and give

me the rest of the story?
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You nmenti oned there was three scenari os
that you presented to the City. I think picture
35 of this diagram are you fam liar with this?

MR. ABREU: Yes.

MR. AJLOQUNY: You mentioned this was the
second vi sual that the City had an opportunity to
| ook at, true?

MR. ABREU: No.

MR. AJLOUNY: Ckay, which one was it?
The first one? First, second or third? You
mentioned there was three

MR. ABREU: Yeah, if you |l ook at the
first three in that set, one, two, three. Those
were the first three architectural treatments we
had.

MR. AJLQUNY: Ckay. Was this one of the
ones you presented to then?

MR. ABREU: Wat do you nean by
presented to thenm?

MR. AJLQUNY: Ckay, earlier testimony I
heard tw specific things that |'m concerned
about. You nentioned this building and you
mentioned that the City didn't want anythi ng
hi gher, bigger mass hi gher than the footage

al lowed, and something else -- somet hing else you
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this --

MR. ABREU:

reasons

MR. AJLQOUNY:

earlier
reasons

correct?

MR. ABREU:

MR. AJLOQUNY: Ckay,

fact that
sonmething |ike this
what ever

what | --

MR. ABREU:

but,

MR. AJLOUNY: Wl I,

who st ated that?

MR. ABREU:

MR. AJLOUNY: Ckxay,

wasn’t possi bl e,

Commi ssioner Laurie
possibility because
the air issues with

top?

PETERS SHORTHAND REPORTI NG

why they didn’t

why we moved away from t hat

t oday you mentioned t hat

why they didn’t

in earlier

the words are of the wi nd?

you know, you can still

and
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testi mony why you didn’t want
want this.

There were a nunber of

archi tecture.

But in your testimony

the Gty had two

want this, is that

Yes.

isn't it really the

testi mony you can’'t have

because of the downdraft or

Isn't that

It makes it nore difficult,

do it.

in earlier testimony

One of the --

| stated it.

you stated that it

I think you even tal ked to

that this was not a

of the -- you couldn’t achieve

it being big and round on the
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MR. RUBENSTEI N: I think with respect to
that specific design the answer was that it could
be done, and in fact, that was proposed. But it
did make the air anal ysis more complicated.

MR. AJLQUNY: Ckay, soO --

MR. RUBENSTEIN: It was a difference --
| think what you nmay be thinking of is when Paul
St ocks was tal king and | was tal ki ng about the
i nteraction with air quality nodeling, and the
guesti on was rai sed about whether you could
conpletely hide the stacks. | had said that no,
you couldn’t, because there were these air quality
constraints.

If you notice in that design there's a
tapering towards the top, which is what enabled us
to at | east show conpliance.

MR. AJLQUNY: Ckay, | guess | renenber
t hrough the workshops and working with the City,
basi cally what | heard here today, that two
reasons the City wanted it lowered, and that this
woul dn’t be possible. But, yet, in fact it was an
i ssue of hard to nmeet air quality issues.

And | guess |I'mjust bringing this out
to see if you re willing to admt it here on your

testimony, that’'s all.
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MR. HARRI S: Was there a questi on?

MR. AJLQUNY: Yeah, well, | heard it
earlier, so |I'’mnot going to beat a dead horse
here.

Okay, are you famliar with the Mrgan
Hill five doctors on the meteorology report that
just cane out? Anyone?

MR. RUBENSTEI N: I don't know the
doctors, but I'm famliar with that report, yes.

MR. AJLOQUNY: WII that report affect
anyt hi ng on visual plune or --

MR. RUBENSTEI N: No.

MR. AJLQUNY: -- anything you can think
of that would significantly change this project or
be a concern to the community?

MR. RUBENSTEI N: No.

MR. AJLQUNY: Ckay. One | ast question
and this will be for Dr. Priestley. You nentioned
you visited the site and visited our buddy, the
Passantino famly.

DR. PRI ESTLEY: Yes.

MR. AJLOUNY: Did you go onto the actual
site, itself?

DR. PRI ESTLEY: The Passanti no property?

MR. AJLOUNY: No, on the actual site of
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where the plant -- the County part of the land, |
guess the hill? The | and that Cal pi ne al ready
purchased. Did you go on that part of the site?

DR. PRI ESTLEY: Well, |’ve made many
visits to the site, and |I've been on the portion
of the --

MR. AJLQUNY: Ckay, great.

DR. PRI ESTLEY: -- property where the --

MR. AJLQUNY: The answer’'s yes.

DR. PRI ESTLEY: -- power plant is going
to go and - -

MR. AJLQUNY: The answer’'s yes.

DR. PRI ESTLEY: Okay.

MR. AJLOQUNY: So did you observe anybody
[iving on that site?

DR. PRI ESTLEY: | observed people on the
site, but I was in no position to determ ne
whet her people were living there.

MR. AJLOQUNY: And woul d you say you
observed peopl e and dogs and famlies, or
what ever, every time you went on that site, or
j ust about every tine?

DR. PRI ESTLEY: Let's say | made a | ot
of trips to the site, | was there for specific,

you know, kind of research and study purposes, and
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| tried to stay clear of people, chickens, and
especi ally dogs.

MR. AJLOQUNY: Ckay.

(Laughter.)

MR. AJLQUNY: So that's kind, because
t hat woul d be the thing to do if people |iving
there, you don’t want to disturb them

That's all my questioning

HEARI NG OFFI CER FAY: kay, thank you.
And | want to compliment you for sticking to your
esti mat e.

MR. AJLQUNY: Yeah, | know, | went up by
two m nutes.

HEARI NG OFFI CER FAY: G ve you that.
Al'l right. Let’'s see. And we don’'t have the City
of Morgan Hill today here, | just want to confirm
that. Al right, | see no indication

CARE, Mr. Boyd is not here. M.
Willianms? No. M . Garbett.

MR. GARBETT: W I Iliam Garbett.

HEARI NG OFFI CER FAY: Gar bet t.

MR. GARBETT: Speaking on behal f of the
public. | have a few questions. And nmy questi ons
can either, in sonme way, shape or form be for the

staf f or for the applicant. I think since the
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applicant is here right now, I'Il address a few
guestions to themand then finish up with the
staf f. The questions are about the same either
way.

HEARI NG OFFI CER FAY: If I may, just
keep in mind they can only --

MR. GARBETT: I know.

HEARI NG OFFI CER FAY: -- answer
guesti ons about their testinony; they can’t answer
about the staff’s testinony.

CROSS- EXAMI NATI ON
BY MR, GARBETT:
Q Earlier we had a whiteboard, some

phot ographs that were presented here. And on
t hese photographs, there was four of them on the
alternati ves, it showed industrial sites, as
opposed to the final photograph which i s KOP1,
which is not zoned industrial.

Do you believe there would be a
di fference in the staff response siting an
i ndustrial |ocation against a nonindustri al
| ocati on? M. Stocks.

DR. PRI ESTLEY: Yeah, -- oh, -- yeah,
think there could be, dependi ng upon the view ng

context. You know, for exanple, figure 4 is an
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i ndustrial area, but it’s one that’'s right next --
it’s zoned industrial at this moment. Anyway, in
fact, the City of Fremont is thinking of changi ng
its designation and use.

But in any case, although it’s zoned
i ndustrial there is still some sensitivity in that
it is inmedi ately adj acent to a sceni c hi ghway,
and at the moment offers a view towards a very
i mportant vi sual |andmarKk.

MR. GARBETT: Wth the visual | andmark
of the proposed Metcalf site that would be in the
Fremont area, then only be a block froma
cogenerati on power plant from another industri al
site within less than one city block?

DR. PRI ESTLEY: I have to admit |I'ma
little confused by the question. You're
suggesting that in Frenont right now there's
al ready a cogenerati on plant in the vicinity of
that project?

MR. GARBETT: A block away from your
proposed site.

DR. PRI ESTLEY: I"mnot famliar with
it. In my many visits to that area it wasn't, you
know, inmedi ately obvious to ne.

MR. GARBETT: Yes. |In these photographs
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the first four alternative sites show both a
before view and an after view with a site like the
Met cal f building i nposed, but of the first four
phot ographs there are no high lines or wres
visible in the photographs emanating from the
power generation site.

In the last one, KOPl, there are
significant wires showing, both before and after

DR. PRI ESTLEY: Well, in KOP1, of
course, you know that the transmi ssion lines that
you see are transnission |lines that already exist.
Actual Iy one of the advantages of a project on
this site is that the transm ssion |link over to
that transmi ssion line is just going to be on the
order of a couple hundred feet.

MR. GARBETT: M. Stocks, you testified
earlier, is it not true, that you said that one of
the nost significant visual aspects was the
transm ssion towers running along the hill?

MR. STOCKS: That is, to me it’'s ny
personal perception that's the case.

MR. GARBETT: From a visual aspect if
you had a site that was located near a scenic
hi ghway, the Sanchez Freeway, or another hi ghway,

Mont erey Road is traditionally known as the route
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of the EIl Cam no Real, these are what you m ght
call significant scenic highways, the brief view
as motorists go down t hose roadways, or the
railroad tracks, would be very brief. And they
woul dn’t get that long a timeframe of |ooking at
the Metcalf site, is that true?

MR. STOCKS: | don't know the site, sir,
that's the --

MR. GARBETT: You don’'t know.

DR. PRI ESTLEY: I think that’s a
guestion that | could answer. It would be
relatively brief, yes.

MR. GARBETT: Isn’t it true that if the
| i nes emanating fromthe Metcal f plant, which cone
fromaround the area of the snobke stacks, go up
the hill, would you say that is a very vi sua
significant connection where people would not only
focus on the plant, but focus on the hill and the
i nterconnection, and be a significant visual
detriment, M. Stocks?

MR. STOCKS: We're tal ki ng about t he
Met cal f site now?

MR. GARBETT: Yes, the Metcalf site

MR. STOCKS: Okay, | don’'t think

there’'s -- one’s eye is not | ed down transm ssion
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I ines down to a building or a built form | don’'t
think. That’'s my own personal opinion.

Actual ly they become apparent because
they’'re actually silhouetted against the sky.
That's the reason why transmn ssion towers are
noti ceabl e.

MR. GARBETT: But if very briefly you
were focused on a power plant or an industri al
site of some kind, and you were focused on that,
and as you departed, your parting view was lines
going up to the next visual aspect, which is the
transm ssion lines, don't you believe that woul d
be a psychol ogical factor where one would tend to
foll ow the view or the connecti on point which
woul d be those transm ssion lines going up the
hill?

MR. STOCKS: No, | don’'t think that at
all, actually. | must admt | don't think there's
going to be a psychol ogi cal connecti on that you
woul d, in fact, make. It isn't sonething that |
don’t think the human m nd works that way.

MR. GARBETT: Ckay. Well, being trained
in psychology, | have a different viewoint --

MR. STOCKS: Okay.

MR. GARBETT: -- ergonomics.
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HEARI NG OFFI CER FAY: You have t he
answer .

MR. GARBETT: Yes, | have the answer.

Wth the site they have tal ked about the
fact that you may need part of the stacks
extendi ng above whatever structure or hidden
aesthetic treatment that you give the buil di ng.

If these stacks were not these straight
stacks going up, but a venturi type stack used to
go and increase the exhaust speed of the stacks,
which might even shorten the necessity for tall
stacks, could that venturi effect be an enhanci ng
vi sual quality of the design that you woul d
perhaps try to make for design treat ment?

MR. STOCKS: I think that there are, you
can't actually isolate individual elenents like
that and say it’'s going to be an i nprovement, or
the opposite, in fact. You have to actually | ook
at the whole thing in its context.

So, perhaps the answer is yes, but it
depends upon how the rest of the building is
actually treated. There's nowhere specific
focusing in on that one aspect of a design of the
stacks and saying that that’'s going to nake it

better.
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MR. GARBETT: Ckay, but it could be a
treatment that could work to enhance the design in
sonme respect, perhaps?

MR. STOCKS: I think that there' s all
sorts of possibilities, that has to be accepted as
a possibility of being one way of changing the
| ook, and perhaps changing it for the better. W
don’t know whether it’s possible fromthe
engi neeri ng point of view, that's the --

MR. GARBETT: Wuld a possible
shortening of the stacks make your job easier?

MR. STOCKS: Yes, |'d have to say that
that would, in fact, make the job easier of
actually making the building into somethi ng that
is a beautiful thing, which is what we're after.

MR. GARBETT: If you could elimnate any
pl umes from the building would that make it nore
appeal i ng?

MR. STOCKS: Well, that’s a subjective
guestion. And | have to answer it subjectively
and say that it actually would not worry me. | "ve
seen plumes from stacks all around the world, and
it doesn't actually have the same ef fect upon me
t hat perhaps it has on other peopl e.

MR. GARBETT: Ckay. Let's pose a
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hypotheti cal to M. Abreu. If the City cannot, by
their present standards for the South Bay Water
District, extend water to you, and you had to find
an alternative, would dry cooling be possible in
the same manner, for instance, that you' ve done at
Sutter in the space that you have for the site as
an alternative?

MR. ABREU: | think |I answered that back
when we tal ked about water. And what | said is
that we would have to, on that site, encroach
partly into the riparian setback area with an air
cool ed condenser, and so we would have to nitigate
that i mpact, and we coul d. But we’'d al so have to
go back to the, you know, the Energy Comm ssion
and amend our project.

MR. GARBETT: But given the particul ar
site dinmensions of Sutter as opposed to the rather
| arge wieldy site that you have at Metcal f, and
you’' ve engi neered it once before, couldn’t you
basi cally make a smal |l er conpact site within your
present borders without nmoving any buil di ngs ot her
than just readdressing your present cooling towers
and converting to dry cooling?

MR. ABREU: No.

MR. GARBETT: Ckay. I s there space
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avai lable on the site to basically make dry

cooling possible?

MR. ABREU: I think I already answered
t hat .

MR. GARBETT: Huh?

MR. ABREU: I think I already answered
t hat .

MR. GARBETT: M. Stocks, if they had
dry cooling with no plumes, shorter stacks with a
venturi type stack, and undergrounded
transm ssions going up the hill, would that nake
for a much more visual appealing design that you
coul d do?

MR. STOCKS: It changes the problem
that’s the inportant thing. The architectural
problemthat we have is with the design as it is
now. And we can actually perhaps nmake all sorts
of hypotheticals that would actually change the
problem completely.

Whet her that problemis actually easier
to solve or not so easy to solve, that's the -- it
has to be seen.

MR. GARBETT: M. Stocks, with a little
bit of extra money, because dry cooling has a

certain fixed price, as a possible addition or an
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enhancement or a possible redesign, given the
savi ngs of billions of dollars of not having to
extend water to the site, given that there would
be a fewmllion savings, would that be able to
solve your design problens with nore noney?

MR. STOCKS: Well, the brief that we
have from Cal pine is to solve the desi gn probl ems.
We haven't been set a budget at all. Cal pi ne
wants to see this thing solved, and they ve got
no, there’s no limt to the efforts that we're
expending to actually do that. So it isn't a
guesti on of noney.

MR. GARBETT: Ckay, that concludes ny
guesti ons. Thank you.

HEARI NG OFFI CER FAY: Thank you. M.
Wade.

MR. WADE: | have | earned that five
m nutes i s an impossi ble goal, but "Il --

HEARI NG OFFI CER FAY: Do your best.

MR. WADE: -- do ny best.

CROSS- EXAMI NATI ON
BY MR WADE:
Q Let's start with a question to Mr.
Dunstan. You mentioned that you were going to use

predictive curves to come up with a plume length
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as a function of temperature and hum dity
correl ated over some period of time.

Woul d it be possible for you to use t hat
curve to limt the operation of the plant? In
ot her words, if the curves predicted that there
was going to be a plume, would it be possible for
you to stop operation of the plant?

MR. DUNSTAN: Well, it’'s always possible
for us to shut the plant down.

MR. WADE: Okay, that’'s all.

MR. DUNSTAN: W don’t know that it
woul d serve the grid.

MR. WADE: No, | under stand, thank you.
Questi on for M. Rubenstein. Now t hese are some
guestions that Mr. Ajl ouny touched on briefly, but
| just want to ask you a few nbre questions.

In describing the feature effects of the
power plant and the architectural features that
are actually part of the AFC supplement B, | think
there were several comments that additional
anal ysis would have to be done if there were a
change in the plant design.

Is it not true that that design was, in
fact, analyzed and subnitted as application

supplement B, and that there were several air
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pollution problems with that? |In particular there
was a carbon monoxi de preconstructi on nonitoring
trigger that was exceeded? And a PMLO
significance, PSDIimt that was exceeded? And
contentious issues with the Bay Area Air Quality
Management District in their di sapproval of your
use of the | SC prime model, which was not an EPA
approved nodel, so that in summary, analysis has
been conpleted on that? |It’'s not a matter of
specul ati on, but that facility, in fact, will not

work? O has significant problens?

MR. RUBENSTEI N: I think I got all the
guesti ons t here. Let ne see if | can run through
them, Jeff.

First of all, when | said that changes

woul d have to be eval uated through modeling | was
not tal ki ng about that design. The question cane
to me about if the current design that we have
t oday, and that has already been revi ewed by all
the agencies, were to change, would that require
addi ti onal analysis, and the answer is yes.

MR. WADE: Good.

MR. RUBENSTEI N: Second, you are correct
that the specific design you re talking about was

anal yzed conpl etely as part of suppl enent B.
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Third, no, | don't believe that that
design created any air quality problens. W
worked through those and that's why ultimately
that design was included in supplement B. It did
trigger an additional nonitoring requirement at
the discretion of the Bay Area District. And the
Bay Area District chose to exercise that
di scretion.

At the same time that the Bay Area
Di strict chose to exercise that discretion,
Cal pi ne and Bechtel were reviewi ng that design
wi th ot her parti es.

And as a result of those other decisions
they chose to change the desi gn agai n, which
fortunately nade ny life easier, and el im nated
the trigger for the preconstructi on nonitoring.

But that was not determi native. The
reason why the change was made bet ween suppl ement
B and suppl enent B was because of di scussions with
ot her parties about the architectural features.

MR. WADE: Okay, | think |I understand.
Woul d it be fair to say that it contributed to
your deci sion?

MR. RUBENSTEI N: No .

MR. WADE: No? Okay. You m ssed one,
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which was the Air Quality Management District, a
di sapproval or contention with your use of |SC
Prime. Would you --

MR. RUBENSTEIN: You re right, | did
m ss t hat. |I"ve forgotten the context of that
guestion. Could you repeat that question, please?

MR. WADE: | "m pointing out that the Ar
District had chal lenged your use of ISC Prime to
generate the air pollution nodeling data and - -

MR. RUBENSTEIN: They did because at
that tine it was not an EPA approved guideline
model .

MR. WADE: Okay, thanks. I have some
guestions for Dr. Priestley. Thank you, Gry

Okay, let’'s refer to this figure which
is called figure 8.11-1BR It shows the viewshed,
| believe it's called, --

DR. PRI ESTLEY: Yes.

MR. WADE: -- for the planned vi ew of
the site. Could you please refer to the upper
| eft corner of the viewshed, follow the |ine along
bel ow KOP9.

DR. PRI ESTLEY: Okay.

MR. WADE: Would you concur that there's

a bi ke path, wal king trail that foll ows just
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i nside the visual viewshed which is called the
Coyote Creek Trail? Starting at -- well, directly
down from KOP9 and extending all the way down to
the bottom of the viewshed.

DR. PRI ESTLEY: And | am aware t hat
there are trails in this area, and | believe that
you may be referring to a trail that ki nd of
continues along |I guess you mght call it Iike the
sout hwest side of that series of |agoons there,
and --

MR. WADE: Right.

DR. PRI ESTLEY: -- parkway, and it kind
of goes along the top of a levee?

MR. WADE: Right.

DR. PRI ESTLEY: Yes, |'m aware of that.

MR. WADE: Okay. I believe you used the
termearlier, the cone of vision, referring to the
way peopl e mght view the power pl ant.

Woul d it be fair to say, | ooking at the
map of the trail, that the power plant would be
directly in the cone of vision of anyone wal ki ng
along the trail for about a mle?

DR. PRI ESTLEY: Wel |, you know, 1|’ ve
spent some time in that area, you know, really

thinking very very hard about what the potential
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visibility of a power plant on the Metcalf site
woul d be fromthat trail corridor. And there are
a couple of things going on here.

One is Tulare Hill, itself, at |east in
pl aces, provides sone screening in between. A
couple other factors you need to consider include
sonme of the riparian vegetation that’'s in between,
and then the distance factor, as well, because
when - -

MR. WADE: Actually, | have considered
all those.

DR. PRI ESTLEY: Okay.

MR. WADE: In fact, | live there, so
there is no obstruction in terms of vegetati on,
and Tulare Hill doesn't block the trail, all the
way from the edge of your viewshed all the way
down.

And, in fact, isn't that the definition
of a viewshed? That you can see everything, you
can see the power plant frominside?

DR. PRI ESTLEY: | think one of the
things | explained in the text of the AFC is this
is a generalized viewshed in that it is quite
possible, there are specific places within it when

| ocali zed vi ews, you know, may be -- in |ocalized
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areas views towards the project site mght, in

fact, be screened --

MR. WADE: l’msure | --

DR. PRI ESTLEY: -- you know, is --

MR. WADE: -- would have to stipulate
that. Wuld you be willing to, in exchange,

stipul ate that there are many many periods of tinme
t hrough which al ong the top of the | evee inside
the viewshed, | ooking directly in the direction
you' re wal king, that you would be inclined to see
t he power plant stacks over the small protuberance
of Tulare Hill?

DR. PRI ESTLEY: It’s -- yeah, I'11I
stipulate that it’'s quite possible that there are
pl aces where you mi ght be able to see them In
fact, you know, one of the reasons --

MR. WADE: Okay, that’'s fine.

DR. PRI ESTLEY: -- KOP6 was to give kind
of a generalized --

MR. WADE: That - -

PRESI DI NG MEMBER LAURI E: Dr. Priestley,
the question called for a yes or no, and you
answered it.

MR. WADE: Thank you. Okay, now, are

you aware of the fact that just outside the
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viewshed, in fact, there’'s a big white section in
the map, are you aware of the fact that's a
housing development, and that there are 244
detached homes and over 400 condom ni um attached
hones in that housi ng devel opnent?

DR. PRI ESTLEY: I "m wondering if you're
maybe tal ki ng about an area just above where it
says Basking Ridge Avenue? |s that --

MR. WADE: No, |’ m not. " mtal ki ng
about just below the trail that we’ve been tal king
about. So that would be due south, south of the
trail, and adjacent to the trail.

DR. PRI ESTLEY: You're tal king about the
existing housing --

MR. WADE: Yes.

DR. PRI ESTLEY: -- that’s in that
| ocati on?

MR. WADE: It’'s called California
Mai son.

DR. PRI ESTLEY: Yeah, in fact, | am
famliar with that. | have spent time in that
ar ea.

MR. WADE: Good, so you're aware of that
housing development, and you --

DR. PRI ESTLEY: Yes.
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MR. WADE: -- recognize that it exists?
And it’'s adjacent to the trail? Do you recogni ze
that the housi ng devel opnent is adjacent to the
trail?

DR. PRI ESTLEY: ©Oh, yes, yes.

MR. WADE: Okay. You nentioned in your
earlier testimony that the CEC considers peopl e
movi ng about and the views that they m ght acquire
whil e moving about -- | think you were referring
to their property, but --

DR. PRI ESTLEY: Well, their property and
ot her nei ghbor hoods, as wel |.

MR. WADE: Okay. Would it be reasonabl e
to recognize that there are many hundreds of
fam lies that my spend a | ot of their time nmoving
about in such a way that they’'re going to spend a
| arge proportion of their time | ooking directly at
t he power plant?

DR. PRI ESTLEY: You're suggesti ng peopl e
fromthis neighborhood use the trail and --

MR. WADE: |’'m suggesting --

DR. PRI ESTLEY: -- and they may see it
fromthere?

MR. WADE: Um hum

DR. PRI ESTLEY: Yeah, | can accept that,
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yeah.

MR. WADE: Okay. You have al so
i ndi cated, no, actually it was the CEC in the FSA
has indicated that KOP7, which is the Coyote Ranch
has hi gh vi sual characteri zation, high visual
gquality?

DR. PRI ESTLEY: I'd have to take a | ook
at my testimony --

MR. WADE: No, no, no, |I'm asking you if
you' re aware of the fact that the FSA says that.
That KOP7 i s Coyote Ranch. And you can | ook at
the map and verify that. And that the visual
gual ity associated with that KOP i s high?

DR. PRI ESTLEY: "Il accept that, that's
what they say. | have to --

MR. WADE: Okay, yeah, |’'ve got it right
here. They al so say that the Coyote Creek trail
is considered to have the same visual
characterizati on as Coyote Ranch.

DR. PRI ESTLEY: You mean visual, like
gquality?

MR. WADE: Yes.

DR. PRI ESTLEY: Okay, yeah.

MR. WADE: Okay. | believe your

definition of significance is that if there are a
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significant nunber of people -- no, this is not
yours, this is CEQA -- if there are a significant
nunber of people that are affected by a view,
which degrades moderately high or high quality
vi ew, then that would be a significant impact

DR. PRI ESTLEY: Again, we've had a
di scussion a little bit earlier about some of the
i ngredients that go into a --

MR. WADE: Yeah, so you probably --

DR. PRI ESTLEY: So, there' s --

MR. WADE: -- probably agree with that?

DR. PRI ESTLEY: So the number of people
woul d be one of the el ements that you woul d
consider in thinking through the part about what
is the sensitivity of the view So | arge nunbers
of people engaged in recreational activities would
be something that you would need to pay sone
serious attention to --

MR. WADE: Okay.

DR. PRI ESTLEY: -- in nmaking your final
determ nati on.

MR. WADE: Thank you, that’'s all | have.

HEARI NG OFFI CER FAY: Okay, great.
Thank you. M. WIlis, do you need some time

before you start on -- oh, M. Scholz. And how
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l ong did you --

MR. SCHOLZ: | estimated one hour.

HEARI NG OFFI CER FAY: You estimated one
hour ?

MR. SCHOLZ: Ten mnutes, and | believe
a coupl e questions have been asked, so it nay be
shortcut.

HEARI NG OFFI CER FAY: Okay, good.

CROSS- EXAMI NATI ON

BY MR SCHOLZ:

Q Dr. Priestley, were you in attendance
when t he vi sual designs were shown to the
communi ty at a comunity meeting at Martin Murphy
M ddl e School ?

DR. PRI ESTLEY: If you're referring to

the open house that occurred, | think it was on a
spring day about a year and -- almost two years
ago?

MR. SCHOLZ: |’ m not referring to the

June 5th open house, but the community neeti ngs at
Martin --

DR. PRI ESTLEY: Was that the Charlotte
Powers --

MR. SCHOLZ: Yes.

DR. PRI ESTLEY: Oh, yes, | remember t hat
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one very wel|.

(Laughter.)

MR. SCHOLZ: Was the community pleased
with the look of the power plant?

DR. PRI ESTLEY: I heard a | ot of things
that evening, and |'d be hard put to say that many
of them were directed specifically at the
architectural design that we were presenting.

MR. SCHOLZ: Just, thank you. | just
wanted to sonehow get to the Conmittee that there
was a | arge nunber of people that didn't [ike the
design. | tried to do that with two questions.

PRESI DI NG MEMBER LAURI E: There’ s no
evidence in front of the Commttee that there's
any consensus as to any particul ar architectural
pl an at this point.

MR. SCHOLZ: You suggested earlier that
you expected to hear that there was | arge
opposition to the power plant design in the
communi ty, and how are we going to do that unl ess
we bring out hundreds of people to tell you that
they don't like the --

PRESI DI NG MEMBER LAURI E: I don't recal
that. | don’t know what you nean.

MR. SCHOLZ: You said you expected to
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hear testimony that people don’t like the design
of the power plant. How woul d you expect, when we

can only ask questi ons, how are we supposed to

present testimony that people don't like the
desi gn of --

CHAl RMAN KEESE: | think he said we
expect to hear argument at the end. Some peopl e

are going to like it, sone people aren't going to
like it. We expect to hear a debate when you --

MR. SCHOLZ: Right, but there’'s no
evidence to say that, so I'mtrying to establish
an evidentiary way of saying that people didn't
like it.

PRESI DI NG MEMBER LAURI E: Yeah, well,
but --

MR. SCHOLZ: MWthout trotting 100 peopl e
to come to your meeting to tell you that.

PRESI DI NG MEMBER LAURI E: I think what
we’ve been trying to get across is that it is
unlikely that we’'re going to settle what the pl ant
| ooks like tonight or even as part of any
certification that mght result as a result of
t hese heari ngs.

MR. SCHOLZ: | agree conmpl etely.

They're going to believe it’'s the greatest thing,
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some community menbers --

PRESI DI NG MEMBER LAURI E: No, no, | --

MR. SCHOLZ: -- think it’'s sonething
el se.

PRESI DI NG MEMBER LAURI E: -- 1" msaying
I mnot even satisfied that the |looks of the plant
are going to be determ ned by any decision that’s
going to come out of this Comm ssion.

MR. SCHOLZ: l'd like to foll ow up on
t hat . I got the inclination that Comm ssi oner
Laurie denonstrated that he may be more inclined
to like the visual design shown in the sinmulation
nunmber 35, where the stacks are covered.

PRESI DI NG MEMBER LAURI E: | didn't offer
any preference.

MR. SCHOLz: Okay, you didn’t. Duri ng
the direct testi mony provi ded by the applicant, it
seemed |i ke you gave several m sleading
i mpressions to the Connmittee that the design
conpletely covered -- the design that completely
covers the HRSG stack would require an air quality
anal ysis would have to be redone. This is simlar
to what Jeff asked. And that the Cty required
you to remove the top 50 feet of cover, and that

you al so stated that you got community input on
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your design

And | wanted to ask questions relating
to that. And as Jeff asked, you did do air
gual ity modeling anal ysis on this type of design.
Woul d you Iike to correct that for the Comm ttee’s
sake that you did analyze covering the stacks?

MR. RUBENSTEIN: W anal yzed that
specific design. But, as | said when Jeff asked
the question, there were other designs that
completely covered the stack that we found
unacceptabl e, and as a general rule, we would find
it very difficult to make a design that conpletely
covered the stack accept abl e.

That was a | ot of work that went into
that design to make it one that was acceptable
froman air quality perspecti ve.

MR. SCHOLZ: | 'mtrying to understand - -
t hank you for that answer. At this point in tine
a design that covers the HRSG stacks is i mpossible
for this project. W got to make a decision to
whet her accept this project or not with a design
that cannot di sguise the HRSG stacks, would that
be a fair statement?

MR. RUBENSTEI N: No, if I |earned

anyt hi ng through this process, it’'s that I can’t
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make any predictions about what the air quality
i mpacts are going to be of a design on this site
with the equipnment as close as it is toget her
wi thout actually doing the anal ysis.

So, Scott, | can’'t make any general
statements like that. The only thing | can say is
i f someone wanted a design that woul d conpletely
cover the stacks, it would be very difficult, but
not necessarily inpossible. And | couldn't render
any opini ons about it unless | actually anal yzed
it.

MR. SCHOLZ: [I'Il come back to that
t hank you.

MR. RUBENSTEI N: Okay.

MR. SCHOLZ: Wbuld you agree, and this
woul d probably go to Dr. Priestley, that a visual
pl ume shatters the hope of disguising this faux
of fice building as a nonheavy industrial building?

DR. PRI ESTLEY: I woul dn’t agree with
t hat .

MR. SCHOLZ: Wbuld you agree that seeing
t wo exhaust stacks shatters the hope of disguising
this faux office building as a nonheavy i ndustrial
buil di ng?

DR. PRI ESTLEY: I guess | wouldn’t
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characterize it in that way.

MR. SCHOLZ: At this point intime the
site chosen for MEC and the anal ysis done that
you' re submi tting for a decision has precluded a
desi gn that di sguises the HRSG stacks.

HEARI NG OFFI CER FAY: Is that a
guesti on?

MR. SCHOLZ: Yes. Is covering the HRSG
stacks of f the tabl e?

MR. ABREU: The application we’re making
is for the design we have, which doesn’'t have the
HRSG st acks cover ed.

MR. SCHOLZ: So we’'re maki ng a visual
determ nati on that they will not be covered?

MR. ABREU: Ri ght .

MR. SCHOLZ: We have to go wth
basically the framewor k of what you’ ve shown us?

MR. ABREU: Ri ght .

MR. SCHOLZ: And showi ng us beauti ful
pi ctures of other power plants is irrelevant
because we have to deal with this design --

PRESI DI NG MEMBER LAURI E: Well, that’s
the applicant’s position. That's not necessarily
what the Comni ssion may or may not do.

MR. SCHOLZ: So you're giving us hope
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that, like | said, it seemed |i ke you were
inclined to think it’s better |looking if the HRSG
stacks are covered, so you're saying there’'s hope
that you can inpose --

PRESI DI NG MEMBER LAURI E: What |'m
saying is | think the Comm ttee is going to
consider a more detail ed exam nati on of
architectural alternatives.

MR. SCHOLZ: Thank you.

PRESI DI NG MEMBER LAURI E: I think the
Committ ee underst ands what sonmething looks like is
very i mportant.

HEARI NG OFFI CER FAY: Al done?

MR. SCHOLZ: |'m done.

HEARI NG OFFI CER FAY: kay. I want to
follow up with a question. Mr. Rubenstein, you --

PRESI DI NG MEMBER LAURI E: You have 30
seconds, M. Fay.

(Laughter.)

HEARI NG OFFI CER FAY: | got it, 11l
talk fast. Cutting me off.

You sai d other entities had influence as
to whether the design to conceal the HRSG stacks
was going to go forward or was set aside. And was

the Gty of San Jose one of those that actually
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preferred sonme exposure of the stacks?

MR. RUBENSTEIN: | was not involved in
those discussions. | think M. Abreu can answer
t hat .

HEARI NG OFFI CER FAY: M. Abreu?

MR. ABREU: There were a nunber of
reasons we changed of f that design. As |
mentioned earlier, the City was one of the people
that provided input that caused us to go to a
di fferent design.

HEARI NG OFFI CER FAY: And this is part
of their view that the power plant should be
recogni zed as a power plant?

MR. ABREU: That was part of it. Par t
of it was also that we had to move t he equipnent
on the plant to meet this 100-foot setback instead
of the 65.

Once you have to nove the equipment in
the plant, you have to redo the nodeling all over
again anyway. So we knew we had to do it again
anyway, and you know, we got the comment on
celebrate the plant, and on reduci ng bulk and
opening up the thing more visually, and so forth

And then there was this height | aw about

95 feet. So there were a whole bunch of factors.
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And we were saying, you know, well what's the
sinplest way through this set of problens.
HEARI NG OFFI CER FAY: kay.
MR. ABREU: And | mentioned a | ot of
ot her fol ks had comments that were negati ve about
covering the stacks, as well, architectural
journalists and so forth. So we were getting a

| ot of feedback in that direction.

HEARI NG OFFI CER FAY

kay, so this has

been aired in the community, both the design to

conceal the stacks, and one that, the current

design that reveals it nore?
MR. ABREU: W’'ve had

comments on all of our designs
(Laughter.)

HEARI NG OFFI CER FAY:

no | ack of

Al right. GCkay,

thank you. That concl udes the cross-exam nati on.

Do you have any redirect, M. Harris?

MR. HARRI S: | fear what woul d happen if

| said yes, so, no.

HEARI NG OFFI CER FAY

Very wi se. Vs .

Willis, do you need a monent before you do your

direct, or are you ready to go ahead.

MS. WLLI S I think we'd better go

ahead.
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HEARI NG OFFI CER FAY: (kay. Do we need
to swear your panel ?

MS. WLLIS: Yes, staff calls Joe
Donal dson, WIIl Walters and Gary Wal ker.

HEARI NG OFFI CER FAY: Pl ease swear the
wi tnesses.

Wher eupon,
JOE DONALDSON, W LLI AM WALTERS
and GARY WALKER
were call ed as witnesses herein, and after first
havi ng been duly sworn, were exam ned and
testified as foll ows:

PRESI DI NG MEMBER LAURI E: Ms. WIllis,
before you start, and |’ m prepared to be overruled
by my Hearing O ficer, but I'd be inclined to urge
you to not concentrate on the debate over whether
or not there's a significant impact on KOP1,
because the Conmi ttee has heard substanti al
evidence on both sides. And |I’mnot satisfied
what more testimony will acconplish.

Gary has to help us write the opinion,
so if he thinks he needs more, that's fine. But
t hink we understand what the issue is.

HEARI NG OFFI CER FAY: I"m sure staff has

addressed that KOP in their written testi mony.
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MS. WLLIS: I'’d like to start with M.
Donal dson.
DI RECT EXAM NATI ON
BY MS. WLLI S:
Q Coul d you pl ease state your name for the
record.
MR. DONAL DSON: It’s Joe Donal dson.
MS. WLLIS: Was a statenent of your
qual ifications attached to this testinony?
MR. DONALDSON:. Yes, it was.
MS. WLLIS: Could you briefly state
your education and experience as it pertains to
vi sual resources.
MR. DONALDSON: Yes, | have an
undergr aduat e degree in architecture from UC
Berkel ey, 1975 and a master of | andscape
architecture fromUtah State University in 1982.
MS. WLLI'SS And your work experience?
MR. DONAL DSON: I work for an
environnmental consulting firm Jones and Stokes.
I have over 20 years of experience in planning and
| andscape architecture, a university instructor
for several years. |’ve done nunerous lectures on
vi sual resources nanagement. And have worked on a

vari ety of projects over these 20 years deal ing
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wi th visual resources anal ysis and pl anni ng.

MS. WLLI S Did you prepare the
testimony entitled visual resources in the final
staff assessnent?

MR. DONAL DSON: Yes, | did.

MS. WLLISS And that, for the record,
has been previously marked exhi bit 7.

Are you sponsoring rebuttal, the
testimony entitled rebuttal to applicant’s visua
resources testimony?

MR. DONAL DSON: Yes.

MS. WLLISS And that will need to be
marked as a new exhibit.

HEARI NG OFFI CER FAY: W'l |l mark that as
exhi bit 107.

MS. WLLIS: Mr. Donal dson, do you have
any changes to your testimony?

MR. DONALDSON. There are a couple of
changes. One is in the FSA, the visible plunes
anal ysis that’'s been submtted by WII Walters in
the suppl ement.

MS. WLLIS: Okay, and could you refer
to your rebuttal testinmony on page 8, | believe
t here was a change on --

MR. DONAL DSON: Right, there s a
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m sheadi ng there. 1t says VIS2, and it should be
corrected to say VIS5. And that’'s on page 8 of ny
rebuttal.

MS. WLLI S Do any of those changes
change your concl usions?

MR. DONAL DSON: No.

MS. WLLIS: And do the opinions
contained in your testimony represent your best
prof essional judgnment?

MR. DONALDSON: Absol utely.

MS. WLLI S Mr. Walters, could you
pl ease state your name for the record.

MR. WALTERS: My nane is WIlliam
Wal ters.

MS. WLLIS: And did you prepare the
supplemental testimony entitled, cooling tower and
HRSG vi si bl e plume analysis?

MR. WALTERS: Yes, | did.

MS. WLLISS And | believe that’s been
previously marked as exhibit 96.

Was a statement of your qualifications
attached to your testinmny?

MR. WALTERS: | believe it was.

MS. WLLIS: And could you briefly state

your education and experience as it pertains to
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pl ume analysis.

MR. WALTERS: | have a BS in cheni ca
engi neering from Cornell University. Registered
PE in chem cal engineering in the State of
Californi a. | "ve been doi ng environmental work
i ncludi ng modeling, for the | ast 15 years. I’ m
currently empl oyed with Aspen Environnent al.

MS. WLLIS: And do the opinions
contained in your testimony represent your best
pr of essional judgment?

MR. WALTERS: Yes, they do.

MS. WLLI S Mr. Walker, could you
pl ease state your name for the record.

MR. WALKER: My name’s Gary Wal ker

MS. WLLIS: And, M. Walker, could you
tell us what your job title is at the Energy
Commi ssion.

MR. VWALKER: Yes, |'m an Energy Facility
Siting Planner I1.

MS. WLLIS: And did you supervise the
written testimony provided under visual resources?

MR. WALKER: Yes, | did.

MS. WLLI S Mr. Donal dson, in your
anal ysi s of visual resources, did you visit the

site and surrounding area?
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MR. DONAL DSON: Yes, | did.

MS. WLLIS: You analyzed 11 key
observati on points and the general area.

MR. DONALDSON: That’s correct.

MS. WLLI S In your analysis of visual
resources did you conclude there woul d be any
di rect significant adverse impacts to the
envi ronnent ?

MR. DONAL DSON: Yes.

MS. WLLIS: And were nost of those
mtigabl e?

MR. DONALDSON. Most of them were.

MS. WLLIS: And in your professional
opinion are any of those i mpacts unmitigable to
| ess than significance?

MR. DONALDSON:  Yes. There are actually
two that are unmtigable to |l ess than significant.

MS. WLLI'S: And, as we ve agreed with
the Comm ttee we won't address KOP1l, but that was
one of them, is that correct?

MR. DONALDSON. That’'s correct.

MS. WLLIS: And could you pl ease
address how you were led to the conclusion the
i mpacts would be unmtigable in the conbination

vi ews t hroughout the area.
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MR. DONAL DSON: Yes. I looked at the
vi sual quality of the entire area and | ooked at
vi sual sensitivity of the entire area, al so. Fel t
it was important in this case because there is
actually quite a precedent for | ooking at a
conbination of views fromthroughout the area
The U S. Forest Service does that; BLM does that.
There are a vari ety of visual resource nmanagement
systems operated by the federal government that in
fact | ook at linear facilities and | ook at a
vari ety of areas.

Felt it was very important to do this to
provide a context for visual assessment for the
entire area.

| looked at all of the KOPs in
associ ation with looking at views fromroads, from
resi dences, and so forth throughout the area.

| looked at visual sensitivity. |
| ooked at the fact that the area is seen regularly
by | arge numbers of people on a daily, weekly and
yearly basis from numerous |ocations throughout
the area including roads, residences, busi nesses
and recreation facilities and so on.

Lots of area residents travel around the

area. There's a scenic highway, 101, that carries
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extremely high nunbers of people along there.
There are trains that carry several thousand
passengers per day back and forth along those
tracks immediately adj acent to the site. And
there are a nunber of recreation areas, including
parkway | akes, Coyote Ranch, and other trails and
pathways in the area

So | |looked at the visual sensitivity in
terms of high numbers of people traveling, moving
t hroughout the area. And | | ooked at the visual
quality fromthroughout the area.

MS. WLLI'SS And your conclusion?

MR. DONAL DSON: My concl usi on i s that
for the combination of views fromthroughout the
area, including the KOPs and a vari ety of other
| ocati ons t hroughout the area, that those impacts
are, in fact, significant

MS. WLLIS: The applicant supplied some
photosi mul ati ons of power plant design. Can you
tell me, out of the nunmber that were submitted,
which design most represents the one that you
anal yzed in the FSA?

MR. DONALDSON. Out of the one that were
submtted, it's number 26, although there’'s a

slight difference. | don't see the cooling tower
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conclude that
i mpact s?
MR.
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sure that tanks and other

But generally

the structures and the HRSG units is

anal yzed.

HARRI S: I’m sorry, 267

DONALDSON: 26 is --

HARRI S: Oh, of our handout.

DONAL DSON: Yes.

WLLIS: Of your handout.
DONALDSON:  Yeah, yeah. It’s al so

of the visual sinmulations in the

WLLIS: Mr. Donal dson, did you

there woul d be any cumulative

DONALDSON:  Yes, | did.
W LLIS: | "m sorry, visual inpacts.
DONALDSON:. Yes. There are

i mpacts associ at ed

ect .

WLLIS: Did you analyze local LORS
sual resources?

DONAL DSON: Yes, | did.

WLLI'S: Were those both Cty and
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MR. DONAL DSON: Yes.

MS. WLLIS: And did you determi ne that
this project would be in conmpliance with all LORS?

MR. DONAL DSON: No.

MS. WLLIS: Could you state, | guess if
you can just state how many LORS apply, and the
nunber that did not conmply.

MR. DONALDSON. As was stated earlier by
the applicant, there were a couple that were
dropped. Actually there were only two of those
total number of LORS that were dropped. So we
ended up with a total nunber in the FSA -- |
should of fer that the reason they were dropped was
because of the adoption of the master devel opment
pl an for Coyote Valley on October 24th, which was
actually after the filing of the FSA.

So my analysis didn't indicate -- ny
anal ysis in the FSA was slightly changed by that
change in the adoption of the plan by the City of
San Jose. That's the reason for that.

There were 35 LORS, and now | 'm talking
about currently, follow ng the adopti on of the
mast er devel opnent plan, 35 LORS t hat were
applicabl e, and of those, 22 | found were in

compliance, or the power plant was in compliance
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with 22 of the 35. And was not in conpliance with
11 of the 35. Actually 13 of the 35, but two, if
the conditions of certification are adopted for
those would be, they would actually be brought
into conpli ance.

So we're left with a total of 11 out of
35 that were not in conpliance.

MS. WLLIS: Thank you. [|'d like to
return to Mr. Walters. The issue of visual plune
has been of concern to the public and to the City
of San Jose.

Did you provide suppl enent al analysi s of
the potential for visual plume?

MR. WALTERS: Yes, | did.

MS. WLLIS: And does your suppl ement al
assessment suppl ant only part of the di scussion of
the visual plunes in the FSA?

MR. WALTERS: It suppl ements
specifically only any nuneric anal ysis provided in
t he FSA.

MS. WLLIS: So that would be the
model i ng analysi s?

MR. WALTERS: Yes, it woul d.

MS. WLLIS: And just a few words, or as

briefly as you can, could you expl ain what a
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psychometri c anal ysis is?

MR. WALTERS: A psychonetric analysis,
in the context of stacks, is looking at the
begi nni ng condition, at the exhaust and t he end
condition when it’'s fully mxed wi th ambi ent.
Essentially you draw a |line between the two
conditions on a psychonmetric chart. And if you
cross a saturation line you get condensati on,
which is essentially a plume.

It'’s a pretty straightforward anal ysi s
and unlike dispersion nodeling there are no safety
factors involved. It’s pretty absolute in terms
of its basic physical parameters.

MS. WLLIS: Can you explain how you
conduct ed your analysis for this project?

MR. WALTERS: Initially I used the met
data set that was provided by the applicant and
did a quick hand calc, just putting the line on
the chart by myself, you know, physically drawi ng
the line between the conditions that were provided
by the applicant for their design points.

And after that | determ ned that |
needed nore nmet data to make sure that the
conditions would not go bel ow those that are at

the design point, specifically my know edge of the
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area wasn’'t such that | could say that 30 degrees
Fahrenheit was a very cold condition in the area.

So | called up Bay Area Air Quality
Management District and got additional five years
of met data at the two closest | ocations that they
had, a data set that would provide me enough
i nformation to run the anal ysis.

Those | ocations were at the San Jose
Ai rport and at the San Martin Airport,
respectively essentially north and south of the
site. Both approxinmately 13 to 14 m les away

And then running the analysis on those
agai n, doing just an initial calculation by hand I
was finding the potential for plume. So at that
point | used a more rigorous computer anal ysis,
which draws the line a little more accurately than
I can by hand. And that is the results that are
in my paper.

MS. WLLIS: In your professi onal
opinion can the applicant comply with the proposed
staff condition VIS10 with the current proposed
proj ect design?

MR. WALTERS: In nmy opinion there wl|l
be met conditions that will occur sometime during

the project life, or some years during the project
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life that will put them outside of the range of
the requirements of that condition.

MS. WLLI'S: Thank you. M. Donal dson,
did you review the applicant’s testi mony?

MR. DONAL DSON: Yes, | did.

MS. WLLIS: And the applicant has
proposed changes to staff’s proposed conditi ons of
certification as part of their appendix B. I know
you' ve provided rebuttal testimony addressing most
of the proposed changes.

Do you agree with the applicant’s
proposed changes for VIS1?

MR. DONALDSON:  Actually, no.

MS. WLLIS: And can you explain?

MR. DONALDSON.  Yeah, VI S1 calls for,
that the one that descri bes you can have a | ow
gloss finish on the plant.

What we’'ve determned is that | ow gl oss
finishes are often used for other projects,

i ndustrial projects and so forth. They have been
used, so there’s a precedent for that. They don't
actually deteriorate as rapidly as the applicant
suggested in their report. And Gary Wal ker has
done sone research on that and could provide sone

addi ti onal background on that, using his research
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for that.
And | think what’s important, too, is to
realize that the purpose is really to reduce the
gl are of the plant. And if we | ook at a higher

gl oss paint there, we’'re not, in fact, helping it
to blend in with its surroundings, or to soften
the ef fect overall. It potentially could create
more refl ectance and attract nore attention to it,
and therefore be nore visually prom nent

So for those reasons we feel like we
need to stay with the idea of keeping the
requirenment on there for maintaining a low gloss
finish.

MS. WLLIS: M. Walker, | think 1’11
turn to you for the next few Did you review the
proposed changes to staff’s proposed conditi ons of
certification?

MR. VWALKER: Yes, | did.

MS. WLLIS: Let’s go to VIS9. Are you
in agreement with their proposed changes?

MR. VWALKER: No.

MS. WLLIS: And can you explain why?

MR. WALKER: The applicant has proposed
that specific requirements for screening be

elimnated fromthe conditi on of the upper
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portions of the structures that have a very
i ndustrial appearance, and to propose some
substitute | anguage that is not as specific as
what s been proposed by staff. And staff
intentionally nade it specific because of
particular concerns about the el ements that would
be visible without that screening.

Al so t hey have chosen to stri ke out
elimnating the industrial appearance of the
catwal ks by insetting them on t he HRSG st ack
screening. And it’'s not clear in their discussion
they i mplied that that was not possible, that
el imnation of those features woul d make t he
operation dysfunctional. But we weren’'t talKking

about elimnating any features, just redesigni ng

t hem

MS. WLLI S Did you review t he changes
for VIS10?

MR. WALKER: Yes, | did.

MS. WLLIS: And either you or Mr.
Donal dson can answer that. Can you explain if you

agree with those changes.
MR. DONALDSON:. Actually we agree that
we can reduce one of those -- the requirement that

the plant be shut down. | think that was in ny
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testimony. So, you know, --

MS. WLLIS: Actually that was
elimnating that requirenent, is that correct?

MR. DONAL DSON: Yes, |'msorry
el imnating that requirenent, yeah, that's in ny
testimony.

What | think is inportant, though, if |
can just add a little context to that, that the
pl umes, as we're all aware, are a major concern.
There are several reasons for that. None exist in
the area. The City of San Jose has come out and
said that no plumes, actually no plumes are
acceptable, and the plumes really represent a very
strong indicator that it’'s an industrial facility.

So regardless of what the architectural
structure is, if there are plumes hovering around
or above that, it’'s going to be sort of branded,
in essence, as an industrial facility. | think
that’s important to note.

Shall | go on?

MS. WLLI S Yeah, --

MR. DONAL DSON: I can talk nore about
it.

MS. WLLIS: That's fi ne. Let’s go on,

is there anything else on that? | mean, if
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there’ s anything el se that you feel |like you need
to add at this point?

MR. DONALDSON. We did tal k about
changi ng the desi gn paraneters, also, fromthe
30/90 that’'s been discussed to the 20/100, and you
know, we can certainly, |I'"msure we're going to
get into that nmore at sonme point.

MR. WALKER: There’'s a general change
that applicant has proposed in a number of the
conditions, and that’s that the conpliance project
manager shall provide witten coments on the
proposed plan within 30 days of receipt of the
pl an.

We found that to be -- our general goal
is to respond as quickly as possible, but given
staff resource limts sonetimes that’'s simply not
possible. And we don’t want it to be specified in
the verification.

Actual ly these are conditi ons upon the
applicant, not conditions upon the staff.

MS. WLLIS: M. Walker, did you review
VI S11, and | don’t believe that was included in
the witten testinony.

MR. WALKER: That’'s correct.

MS. WLLIS: And those were changes
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proposed by the applicant?

MR. WALKER: Yes, they want to elinnate
the requirement for not installing | andscape
screening in the form of a dense evergreen hedge
al ong any portion of Fisher Creek corridor, or
future trail. And they want to add in, in
consultation with the Gty of San Jose and Santa
Cl ara County Parks and Recreation, that the owner
shall plant the corridor.

However, in regard to consultation the
protocol already requires that the City and County
review and comment upon the plan. And so | think
that’s redundant to put it in the first part of
t he condition.

As far as the hedge | think I’ let M.
Donal dson respond to that.

MR. DONALDSON:. Yeah, | think the issue
is that on the hedge, and this is a view from
Fi sher Creek of the power plant; the applicant has
proposed screening that view by placing a dense
ever green hedge there.

It was ny assessment that if that was
done, in fact what that would do would al so be to
screen views of the surroundi ng rural | andscape,

the open fields, trees, hillsides and so forth.
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And that would mean screened vi ews of the power
plant, it would also screen views of the open
areas around there with the rural context.

So, | felt it was inmportant then to, |
guess, elim nate that potential and maintain more
flexibility. | guess what | would say we can do
with VI S11 is that we would be okay with some of
t hose changes, and provide the applicant with more
flexibility, but nmaintaining the paraneter t hat
preserving views is important, and that it would
not necessarily be a dense evergreen hedge t hat
woul d block views along that entire corridor,
which is what ny understanding of the current
reading or what the applicant has proposed.

So, in other words we can relax that, |
believe, a little bit and be nore fl exi bl e, and
allow some flexibility, as long as those
paraneters are more clearly identified that views
wi || be mai ntained.

MS. WLLIS: Thank you. | think that
concludes our direct testi mony.

MR. WALKER: I have one nore point to
refer to. Mr. Wal ters. In regard to VI S10
should have nentioned, we had considered t he

applicant’s comments about difficulty of
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moni toring, and | think M. Walters had some
i nsight into possibilities in terms of --

MS. WLLIS: | think we' re concl uded.
I"d like to, at this time, move the section vi sual
resources of the FSA, exhibit 7, and exhibit 96
and 107 into the record.

HEARI NG OFFI CER FAY: Any objection?

MR. HARRI S: No.

HEARI NG OFFI CER FAY: Al right, so
moved. Those are received into evidence.

PRESI DI NG MEMBER LAURI E: Question, Mr.
Fay. Did you have somet hing first?

HEARI NG OFFI CER FAY: It was just a

guesti on of one of the witnesses before we go too

far away from-- | wanted to ask M. Donal dson,
that | ast answer, | mi ssed a critical reference.
The hedge?

MR. DONAL DSON: Yes.

HEARI NG OFFI CER FAY: And where is that
| ocated?

MR. DONALDSON:. The applicant has
proposed pl aci ng a dense evergreen hedge along
Fi sher Creek corridor, which would be -- maybe |
could just point to it along here so you can refer

to this figure.
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Al ong through this area, to screen views
fromfuture trails that are intended to be along
this corridor here in the master development plan
and so on.

So t hat was what the applicant had
proposed. And what | was saying was that a dense
ever green hedge along there would al so screen the
vi ews of the adjacent hills, the riparian areas,
the open fields and - -

HEARI NG OFFI CER FAY: And when you said
you could be flexible on that, can you describe
any criteria that would guide that flexibility?
Woul d it be in consultation with the Gty --

MR. DONAL DSON: Yes.

HEARI NG OFFI CER FAY: -- or the County
or what ?

MR. DONAL DSON: I think both with the
City and the County, since both have input into
the trail system  Yes.

And | think just a slight rewording of
the thing, too, to keep it from being so rigid as
far as absolutely no dense evergreen hedge woul d
be along there. I think it just needs to be
reworded, and | could suggest some wording for

that that would help, | think, inmprove the
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flexibility of that.

HEARI NG OFFI CER FAY: Ckay. WII you be

submtting anything, any | anguage?
MS. WLLI S If the Commttee would
direct us, we wll.

MR. DONALDSON. | could certainly --

HEARI NG OFFI CER FAY: I"d like to fol low

t hrough on that thought. And, yes, if you would
submt sonmething to the record --

MR. DONAL DSON: Sur e.

HEARI NG OFFI CER FAY: -- with what you
have in mnd, so that the Comnittee at |east has,
you know, sone specific language.

MR. DONAL DSON: Yes.

HEARI NG OFFI CER FAY: W' ve got the
flavor of it fromyou, but if you could deliver

sone specific language and serve it on all the

parties, --
MR. DONAL DSON: Sur e.
HEARI NG OFFI CER FAY: -- appreciate
t hat .
MR. DONALDSON  Yeah. I think the idea

there is that it neets the needs of maintaining
vi ews where appropriate through the area, and

still providing the applicant the opportunity to
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provide some screening along that area. That's
the intent.

HEARI NG OFFI CER FAY: Al right.

PRESI DI NG MEMBER LAURI E: Mr. Donal dson,
you testified that in your opinion a plume is
i ndi cative, people perceive a plume is indicative
of industrial uses. Was that your testimony?

MR. DONAL DSON: Yes.

PRESI DI NG MEMBER LAURI E: How fam li ar
are you with Cisco’s proposed project? Do you
have any famliarity at all?

MR. DONALDSON: Yes, | reviewed the plan
that they proposed, including architectural
desi gns, el evations and pl acement of structures
and so on, yes.

PRESI DI NG MEMBER LAURI E: WIIl that, to
the extent that you know, would that project be
creating any sort of plune from any use?

MR. DONAL DSON: My under st anding, and
this is not a professional opinion, ny
understanding is that large buil di ngs woul d have
air conditioning or heating facilities that
potentially could create small plunes. But |
really don't know t hat.

PRESI DI NG MEMBER LAURI E: What about
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their substation that they’'re going to have on
site? Do you have any knowl edge about the
potential for that?

MR. DONAL DSON: No, | do not.

PRESI DI NG MEMBER LAURI E: | guess what
I"’mtrying to discern is that even in a high tech
park sone kind of plumage can exist, and it’'s a
guesti on of degree and size, is that your point?

MR. DONALDSON:. Yes, | guess the other
point is here I'mlooking at it from a CEQA
perspective, froman exi sting baseline conditions
perspecti ve.

Ri ght now there are no plumes in Coyote
Vall ey. VWhat we’'re talking about by introducing a
power plant there is introducing, potentially
i ntroduci ng plumes to that area, so -- yeah.

PRESI DI NG MEMBER LAURI E: I was trying
to get at your point that the people will perceive
the plune as industrial. And |I'mattempting to
di scern whet her in nbst cases when you have high
tech parks, such as Cisco, only as an exanple,
when you al so have plunes of some nature and sone
fashion.

MR. DONAL DSON: | honestly don’t know.

" mnot fam liar with how | arge those plumes woul d
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be, how often they may occur, or what extent those
woul d occur.

PRESI DI NG MEMBER LAURI E: Thank you,
sir.

CHAI RMAN KEESE: I had one question,
al so, Mr. Donal dson. Most power plants have roads
around them, or you can go around a power plant.
| heard you apply a rather rigorous test, it seems
to me, in going around this power plant which
really al nbst doesn’t have roads around it or
anyt hi ng.

I's there a power plant that woul dn't
have a significant visual inpact, applying the
ri gorous test you seemto have applied?

MR. DONALDSON. | woul d assume t hat
yes, there would be a power plant -- you mean in
this location, or in some other --

CHAl RMAN KEESE: In a --

MR. DONALDSON:  Anywhere?

CHAl RMAN KEESE: Yes.

MR. DONALDSON. Yeah, | would i magine
that you could have a power plant that would not
have a significant visual inmpacts on its context,
yes.

CHAI RMAN KEESE: Is it fair to say was
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that your determ nation in these cases that we
didn't get into evidence here? D d you apply a
ri gorous approach to these alternatives in saying
that there was no visual i mpact?

MR. DONALDSON. The rigor of the
application of visual analysis to the alternatives
was not at the sane |l evel as it was for the, you
know, for the Metcalf plant. Cbviously, 100 pages
of detail versus you know, six or eight pages, at
the nost, of detail.

CHAI RMAN KEESE: Had t he same ri gor been
applied mght these have been found significant,
al so?

MR. DONALDSON. | don't believe so. |
spent a day driving around looking at all those
froma variety of different |ocations, and spent
gquite a bit nore tinme actually assessing the area
from maps and aerial photos, and so on.

It’s my conclusion at this tine that
what’'s in the testinony for the alternatives is
accurate.

CHAI RMAN KEESE: kay, thank you.

HEARI NG OFFI CER FAY: Well, we sort of
interrupted you, M. Harris, but I think it’s your

turn for cross-exam nati on.
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MR. SCHOLZ: Bef ore you go forward did
you accept the testimony?

HEARI NG OFFI CER FAY: Yes, --

MR. SCHOLZ: | wanted to reserve a
right. We don’t know what the | anguage is to the
vi sual conditions of certification. They’'ve been
bandi ed about between what the applicant has asked
to be changed. \What are we considering here?

PRESI DI NG MEMBER LAURI E: You may not
know until you see a decision.

HEARI NG OFFI CER FAY: What you have on
the record is both positions. They re advocating
di fferent conditions. Under some circunstances
sone of the conditions are different proposals
from - -

MR. SCHOLZ: As parties to this case,
how do we comment on the conditions of
certification?

PRESI DI NG MEMBER LAURI E: You conment to
t he proposed deci si on.

HEARI NG OFFI CER FAY: Well, and before
that in their briefs. Your brief could reflect
whet her you favor one version or the other version
or sonme - -

MR. SCHOLZ: Because | can just throw
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this out, VIS10 was very important to the
community. And we were very skeptical that VI S10
was going to survive the Committee.

But it didn’t even survive a question
fromthe applicant of the staff to delete the
condition, you know, that the plant has to be shut
down. That made it very palatable to the
community. They knew if they couldn’'t neet what
they have been telling everybody, the plant was
going to shut down.

And now it didn't even make it that far.

HEARI NG OFFI CER FAY: | understand, but
to answer your question it’s argument, and what
you' re telling us now ought to be included in your
brief with all the arguments as to why. Okay?

But it’s on the record in both versions.

MR. SCHOLZ: Thank you.

HEARI NG OFFI CER FAY: As modi fi ed by
their comrents here today.

MR. AJLQOUNY: Excuse me, | just have one
guick question. How many m nutes does the
applicant have to cross-exam ne?

HEARI NG OFFI CER FAY: Well, M. Harris
how long do you need, give us an esti mte.

MR. HARRI S: Approximately ten minutes
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gi ve or take. Maybe |1'd better say 12.
Approxi mately ten m nutes.

HEARI NG OFFI CER FAY: Al right, well,
if we give you 15 mnutes, that’'s five less than
Mr. Ajl ouny

MR. HARR S: I won't use 15 minutes, |'m
sure.

HEARI NG OFFI CER FAY: kay.

MR. AJLOUNY: | guess the point | wanted
to bring is that you didn't ask them about their
Cross-exam nation

PRESI DI NG MEMBER LAURI E: Let me talk
about that for a mnute. It’s not the question of
how many m nutes pass on the cl ock. I think you
folks have a really great burden and a chall enge,
because this is a process very unique to no doubt
what you' ve ever done before.

This process is not unique to either the
Commi ssioners or the Hearing Oficer. And we have
a sense of what we're looking for as far as
relevancy, and as far as priority, so that if you

have sonebody’ s testi mony and you could ask 8000

guestions, well, you can’'t ask 8000 questi ons
because you just can't do that. So you can ask 42
guesti ons, maybe. So you have to carefully
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determ ne what those 42 questions are going to be.

And | think one of the challenges you
folks face is that you have a | ot of questions.
The questions you have may not be consistent with
our experiences as to what the primary priority
critical questions are.

And so if you have an hour and a hal f of
priority critical questions that focus on those
i mportant issues, | don't have any problemwith
that. The difficulty is that in most cases your
time is spent on issues that nay be of interest to
you, and | understand that, but in our experience
they don't go to the gut of the issues that we
have to respond to in a decision.

So, when we see that happening we don’'t
know when you re going to get to those, and that’s
why we place a limtation. W can't wite your
guesti ons for you.

| can tell you in my experience | would

very rarely cross-examne. There' s just not much

there. | can disagree with what a wi tness says,
and then I"mfree to argue that | di sagree. And
then | produce my own w tness. But there’'s very

little that you can actually get out of these

wi thesses in cross-exan nation that would be so
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substantial as to tear somebody’s testi nony apart.

So, it’'s not just a question of m nutes.

MR. AJLQUNY: Yeah, and, Conmi ssioner, |
respect that. And | know it mght be frustrating
for you because this is nore routine and it is a
new experience for us.

But a few comments. We don’t have the
money for bringing our owmn wi tness, so our only
strength is we're going to kick at the knees if we
can, in the sense of trying to tear apart
testimony fromthe applicant. I mean that’'s the
only defense we have, because in the society we
live in, you know, we have responsibilities to our
famlies, trying to keep our job and so forth. So
we don’t have that noney.

PRESI DI NG MEMBER LAURI E: I understand
t hat .

MR. AJLOQUNY: And then the only ot her
i ssues we have i s because of the position you re
in, and because of all the big pressures of this
particular power plant, any little thing we see
percei ved as a bias towards the applicant is very
sensitive to us.

So the fact that there is new evidence

br ought in. Fromthe way | understand it, you do
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a testimony and you give a brief, five-m nute
brief on what that testinmony is, and then do
Cross-exam nation.

| didn't see that here displayed today.
It upset me. And it was totally new and | didn't
have a chance to cross-examne. | tried to bring
that out, and it was like, you know, well point,
but it just kept on going.

And that's, we're just kind of sensitive
that any sense of bias-ness makes us sensitive.

HEARI NG OFFI CER FAY: | don’t bl ame you,
| under st and, because you don’'t want the project
here, and so you’'re, you know, you're sensitive
about that. And you see the political pressure
buil di ng.

But | think you also have to keep in
m nd that regardl ess of those features, always,
ever since the Warren Alqui st Act was enacted into
| aw, the burden of proof has been on the
applicant.

That means that if the applicant doesn't
make a good enough case, they |lose. And --

MR. SCHOLZ: But they’ ve never | ost, so
the burden is on us.

HEARI NG OFFI CER FAY: And that’s not
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true. That’ s not true. |1’ve written deci sions
that turned down power plants.

But, you know, the party that has the
burden of proof we often give a little better
chance to put on their case because they have to
make that first threshol d.

Anyway, let’s nove on. M. Harris has
prom sed us a brief cross-exam nation.

MR. HARRI'S: Yeah, 1’11l go quickly.

CROSS- EXAMI NATI ON
BY MR HARRI S
Q Joe, do you have your rebuttal testimony
in front of you -- M. Donal dson, your rebuttal
testimony?

MR. DONAL DSON: Yes, | do.

MR. HARRI S: Can you turn to page 2,
under 4, combi nation of views, the second full
paragraph, the | ast sentence it says: Therefore
it would be correct to state that the FSA

concluded that the project would not have a

significant visual impact on 8 of the 11 views

anal yzed." Do you see that line?
MR. DONALDSON: Yes, | do.
MR. HARRI S: I don’t want to quibble

wi th you too much, but it’s my understandi ng that
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there were 11 views to begin with, is that
correct?

MR. DONAL DSON: El even KOPs.

MR. HARRI S: KOPs, I"msorry, you're
correct. And that two of those KOPs were dropped,
is that correct?

MR. DONAL DSON: No, that’s not correct.

MR. HARRI'S: Well, let’'s talk about
t hat, then.

MR. DONAL DSON: Okay.

MR. HARRI S: KOP al ong Fisher Creek,

think i s number 7,--

MR. DONAL DSON:

Correct.

MR. HARRI S: You began an analysis on
that but did not conclude that analysis. Cdarify
for nme the two views that were --

MR. DONALDSON: Yes, the two views |
think you're referring to are the views from
Fi sher Creek corridor --

MR. HARRI S: And for --

MR. DONAL DSON: -- trails --

MR. HARRI S: -- overpass.

MR. DONALDSON. -- and the other one is

the overpass as the main entry into the --

MR. HARRI S My
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well, I"msorry, | should |let you answer, |I'm
sorry.

MR. DONALDSON. Those are the two.

MR. HARRI S: |"m sorry, | didn't mean to
cut you off.

Were t hey excluded from your analysis or
were they done to a certain |level and then |eft
out, or --

MR. DONALDSON. | f you |l ook into the FSA
they’'re both anal yzed. Wat | stopped short of,

t hough, was determ ning the | evel of significance.
So there’s a full analysis in there; they were not
dropped fromthe anal ysis.

MR. HARRI S: Okay, let me come at it
anot her way.

MR. DONAL DSON: Yes.

MR. HARRI S: | was going to say eight
out of nine. Yours says eight out of 11, but can
we agree that there’s only one where there's a
finding of significance, and that’'s KOP1? And
then 1’1l move on --

MR. DONAL DSON: KOP1 of the 11 KOPs
anal yzed, only one had a finding of significance.

MR. HARRI' S: Okay, thank you. 1’|l move

on.
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MR. DONAL DSON: Okay.

MR. HARRI'S: On the issue of combination
of views, it's in your testimony and al so your
rebuttal testinobny, which views were conbi ned
here? First off, it’s my understandi ng that you
didn't sinply just combi ne the KOPs, is that
correct?

MR. DONALDSON. That is correct. It was
a conbi nati on of the KOPs along with looking at a
vari ety of other areas, realizing that KOPs are
specific points within a broader context of views.

MR. HARRI S: Okay, thank you. Can you
identify in your testinmny where those other views
that you combi ned are set forth?

MR. DONALDSON. | believe | described in
the testimny for the conbinati on of views that it
is the conbination of views for the KOPs, as well
as other areas around there, other roads, in other
words, other portions of take an exanpl e, highway
101. The KOPs taken from one specific point of
hi ghway 101.

But the combinati on of views we consi der
the view corridor all the way al ong highway 101,
and there is high visibility of the plant from a

vari ety of other areas.
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MR. HARRI S: How many vi ews wer e
conbined, then?

MR. DONALDSON.  An infinite number of
Vi ews. I mean you can’'t -- | mean, you know, we
have a |ine, how many points are on a |line, |
don’t know.

MR. HARRI' S: And which views were
conbi ned?

MR. DONALDSON: You asked me that and |
said that the KOPs and all of the other views
within the area fromtravel routes, from
busi nesses, from resi dences and so forth.

MR. HARRI'S: So let me ask it anot her
way. What types of views were combi ned? To be
more specific, were there residential views,
recreation views, travel er views?

MR. DONALDSON:. Yes, all of those are
stated in the FSA, views from busi nesses, views
fromrecreational areas, views fromtrails, views
fromother roads, as well as all the points that
i nclude the KOPs - -

MR. HARRI S: Okay, --

MR. DONALDSON. -- and the areas
surroundi ng those.

MR. HARRI S: Okay, I'msorry, | need to
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| et you finish. I"mexcited, | guess. [|'Il try
to slow down -- or tired.

You menti oned an infinite number of
Vi ews. Do you have before you figure 8.1-1BR
which was passed out earlier as part of Tom
Priestley's testimony? | have extra copies if you
need it, or if other folks need it.

This is basically the document t hat
shows t he KOPs. Do you have t hat docunent before
you?

MR. DONAL DSON: If you're tal king about
this map, yes.

MR. HARRI S: Okay. | want you just to
think of this map as everything north of the
Met cal f site and everything south of the site,
just for purposes of my questions. Do you have
that in mnd?

MR. DONAL DSON: Yes.

MR. HARRIS: W th regard to everything
north of the Metcal f Energy Center, can you
identify the views that were combined in your
anal ysis there?

MR. DONALDSON:. That would be views
al ong the portions of Mnterey Highway; views from

the railroad tracks; views from Parkway Lakes;
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views from - -

MR. HARRI S: | '"m sorry, let me ask you
guesti ons about those individually, then. The
vi ews along Mnt erey Highway, does that mean the
entire length of Mnterey Highway?

MR. DONALDSON. The entire length that
have vi ews of the plant, where the plant would be
visible from

MR. HARRI' S: Okay, can you show ne on
this map al ong Mont erey H ghway the views that you
conbi ned?

MR. DONALDSON. The plant is visible for
a fair di stance of Minterey Highway. In fact,
it'’s visible from KOP6, Mnterey Highway runs
al ong that area, so as you're driving south you
actually would have views of the plant fromthat
di recti on.

MR. HARRI'S: Are you connecting the dots
here, then, is that what you re doing essentially?

MR. DONAL DSON: Yes.

MR. HARRI S: Driving from--

MR. DONAL DSON: Yes.

MR. HARRI'S: -- one KOP to anot her KOP?

MR. DONALDSON. Well, yes, yes, the idea

is that simlar to what the Forest Service and BLM
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and ot her federal agencies do in analyzing views,
they may take a series of points such as froma
canmpground or particul ar overlook, but they al so
consider the views from a roadway, which would
have an infinite nunber of points along that
roadway from whi ch you coul d vi ew somet hi ng

MR. HARRI S: Okay, --

MR. DONALDSON. So the concept is you're
| ooking at the views fromlinear facilities, as
well as areas, as opposed to a KOP. I think that
maybe the i ssue here is that we tend to | ook at
KOPs fromthe standpoint of there's a photograph
and it says this photograph represents the view.
Whereas if you move 15 feet fromone side or 15
feet to the other side, you mght actually get a
di fferent, slightly different perspecti ve.

MR. HARRI S: So, are --

MR. DONALDSON. The sane as if you drove
up or down a highway you woul d get a different
perspecti ve as you travel that highway or road or
rail |ine or whatever.

MR. HARRI S: My 12 minutes nmay not be

sufficient at this rate, but I'Il try to not cut
you of f, and try to focus you, if | can.
MR. DONAL DSON: I was just trying to
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hel p you under st and.

MR. HARRI S: | appreciate that. ' m
back to the whol e concept of infinite number of
Vi ews.

So do you have in your testimony field
notes or other notes that would describe the
routes you took in gathering this infinite number
of views that you were combining?

MR. DONAL DSON: I drove throughout the
area, probably within the viewshed |I think | drove
up and down every road at | east once.

MR. HARRI S: When you were driving up
and down the roads you were gather infinite views
for the combination, is that correct?

MR. DONALDSON. Well, yes. I was
| ooking to see if | could see the power plant site
fromthose areas, yes.

MR. HARRI'S: So then is this infinite
conmbinati on of views then essentially your
wi ndshi el d tour of the surrounding area, is that
correct?

MR. DONALDSON:  Yes, through -- yeah,

t hrough several site visits and a fair bit of
driving and getting out of the car and looking

froma variety of viewpoints.
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MR. HARRIS: So it’s your testimony,
excepting out now KOP1l, because we're not going to
talk about that, but that although you found no
significant impacts at the other 11 KOPs, that
fromthe wi ndshield tour, if you will, of this
area you combi ned those views into a finding of
significance under CEQA?

MR. DONAL DSON: Maybe we're missing a
connection here. But, the visual quality of those
11 KOPs is actually identified as noderately high
or moderate for all 11, 11 out of 11 KOPs
according to my analysis.

MR. HARRI S: l'"mreally just trying to
get at the basis for your concl usi on of how you
conbined these views. And | do understand, thank
you for referring me to the table with the vari ous
views, but is it a correct statenent that the
conbination of views is essentially a result of
your traverses up and down roads and hi ghways
al ong this area?

MR. DONALDSON:. Yes, including -- yes,

i ncludi ng | ooking at the KOPs, yes.

MR. HARRI S: How many tinmes did you go

out and drive these various KOPs, or vari ous

routes with these views that were combi ned?
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MR. DONAL DSON: |I'd say at least four,
possibly six different times. Somewhere between
four and six.

MR. HARRI S: Four and six for each one

of these --

MR. DONAL DSON: No.

MR. HARRI'S: -- sets of combi nations of
views, --

MR. DONAL DSON: No.

MR. HARRI'S: -- or four to six for
Mont er ey H ghway? |’ m having trouble figuring --

| want to know when were you out there. Can you
tell me how many tines you visited this first set
of views you're combi ning on Monterey Highway?

MR. DONAL DSON: |’ve driven up and down
Mont er ey H ghway nunerous times, probably five or
Six times.

MR. HARRI' S: Okay, and that’'s the basis
for your combi nation. \What other areas were you
driving? | want to -- basically there' s nothing
| et nme ask you, is there anyplace in your
testimony where you descri be your traverses for
these views that you ve combi ned?

MR. DONALDSON. | believe that where |

actually describe the dates or the actual routes
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that | traveled around. No, | don’'t believe
specifically say which route |I travel ed or what
day | traveled that particular route.

MR. HARRI S: So there are on field notes
or other kind of documentation about which days
you were on Mnterey Highway and whi ch days on 101
and that ki nd of --

MR. DONAL DSON: I could probably go back
through my records and assenble that information
if that seemed really important to you.

MR. HARRI S: I guess what |I'mtying to
get at is I|'mtrying to figure out, number one,
which views you combi ned. And from your testi mony
| " m having troubl e under st anding t hat.

And then | also want to understand, once
I figure out which view you ve conbined in this
infinite string, which ones you went over several
times, which ones you drove down once. Those kind
of things. Is that kind of evidence avail able in
your testimony?

MR. DONALDSON. | don't believe it is.

MR. HARRI S: Okay, thank you.

MR. DONAL DSON: In terms of precise --
you' re asking for precise numbers, how many ti mes

| drive north on highway 101, how many ti mes
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drive south, is that what you're asking, precise
nunbers? Because | don’'t have those nunbers.

MR. HARRI'S: | guess what |'masking is
taking the windshield tour and conmbi ning views as
you drove up and down 101, I'minterested in
knowing how many times you did that. Was it one
time up 101? Was it several times? And | think

you answered the question.

MR. DONAL DSON: | did, yes.
MR. HARRI S: You didn’'t have -- that's
what | was driving at, so no pun intended, sorry

MR. DONALDSON:  Okay.

MR. HARRI S: Let me move on. Have you
seen a plume fromthe IBMfacility on Bail ey Road
associ ated with the wet cooling tower there?

MR. DONAL DSON: No, | have not.

MR. HARRI S: You have never personally
observed that?

MR. DONAL DSON: I have not, no.

MR. HARRI S: Okay. | want to talk about
the design of 20 degrees F and 100 percent
relative humdity.

Do you know of any plants that have been
desi gned to that standard?

MR. DONAL DSON: | personally do not.
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MR. HARRI S: Do you even know if it’'s
possible to design a facility to meet that
st andar d?

MR. DONALDSON.  Wbuldn’t this be a
better line of questioning to ask WII?

MR. HARRI S: If that’'s more appropriate,
sure.

MR. DONALDSON. He's the technical
expert.

MR. HARRI S: \Whoever on the panel is
avai lable to answer that question.

MR. WALTERS: | believe your own fol ks

have said for the record that dry cooli ng woul d,

in fact, get that done. |In terms of a hybrid
system, | actually did try to get some information
fromvendors, but due to the fact that | didn't

know you were going to have this question, |
wasn’'t able to get it.

| would make the assumption that it
probably could be done. \Whether or not it would
be very easy or would fit in the footprint of your
current plant, | can’t say.

MR. HARRI S: So you didn’'t performthat
anal ysi s whether it would fit within this current

plant, is that correct?
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techni cal data to know if it wo

MR. HARRI S: Thank yo
back to page 7 of M. Donal dson
rebuttal testinony, actually.
cumulative inmpacts in this sect
that before you?

MR. DONAL DSON: Yes,

MR. HARRI S: Reading
inthat paragraph, on page 7, y
or is it your testinmny as fol
power plant woul d have signific
it would al so contribute to a c
I's that your testimony?

MR. DONAL DSON: That
yes. That is ny testinony.

MR. HARRI S: s it al
if the Comm ttee di sagrees with
that there are no significant v
have t hat hypothetical in mnd?

MR. DONAL DSON: I'"mh
sayi ng.

MR. HARRI S: Okay, as
purposes of my question that th

di sagrees with you and deci des
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u. I want to go
s testimony,
Tal ki ng about

i on. Do you have

| do.

about halfway down
our testimony is --
ows: Because the
ant visual impacts

urmul ative i nmpact."

is witten here,

so then not true,
you and deci des

i sual impacts, you

earing what you're

sume for the
e Committee

that there are no
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significant visual impacts.

MR. DONALDSON:. Okay.

MR. HARR S: Isn't it then true, using
your statement, that it would al so be correct that
if there are no significant visual i mpacts then
the project would not contribute to cumul ati ve
i mpacts, isn't that correct?

MR. DONALDSON. No, that’'s not correct.

MR. HARRI'S: And is this your statement
in the testinmny that the fact that there is a
significant visual impact means that it
contributes to the cumul ati ve i mpact, is that not
your testimony?

MR. DONALDSON. What | wrote was because
t he power plant would have significant visual
i mpacts, it would also contribute to the
cumulative i npact.

MR. HARRI S: So, if, again assum ng that
there are no significant visual impacts as
determ ned by the Commttee, it’'s also a true
statement, is it not, that the power plant in that
sense would not contribute to a cunulative inpact?

MR. DONAL DSON: I mght be losing your
guestion a little bit here, but maybe we' re

m sunderstandi ng your -- maybe you're
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m sunderstandi ng the i dea of cumul ati ve i mpacts.

Cunmulative i npacts can occur even if
there are no significant i mpacts. That's CEQA s
definition. You can have, you know, a variety of
i mpacts that are not consi dered significant, and
yet you can still have a cumulative i npact.

MR. HARRI S: Okay, well, let’s deal
specifically with this project then, with that
CEQA I esson in m nd.

Assune, again for my purposes of ny
hypotheti cal, that there are no significant visual
i mpacts for the power plant. |n what ways coul d
you still determ ne that there’ s a significant
cumulative i npact.

MR. DONAL DSON: I think when you | ook at
the project, the proposed project, the power
plant, in conbination wi th other nearby proposed
projects, which is what CEQA identifies, and in
this case we'd be | ooking at the Cisco devel opnment
and the urban reserve area devel oping, when you
| ook at the conbination of those projects and the
effects on the visual environment, the impact to
the rural character, the reduction in visual
gqual ity throughout the area, | think you can

conclude even if none of the impacts were
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determ ned to be significant for the Metcalf
project, that in fact the cunmul ati ve impact and
the contribution of the power plant to the
cumulative inmpact, in conbination with those ot her
projects, could be significant.

MR. HARRI S: Okay, let me ask the
guestion a different way. Assume again that there
are no significant visual inpacts associated with
the project, as determned by the Conmnmittee. Do
you have that assumption in mnd?

HEARI NG OFFI CER FAY: W’'ve been over
this quite a few tines.

MR. HARRI S: He hasn’t answered ny
guestion, so let nme try to rephrase it one | ast
time.

HEARI NG OFFI CER FAY: (kay, one |ast
tine.

MR. HARRI S: Is it your testinmony that
if the Metcalf Energy Center has nitigated all of
its visual inpacts to a level of less than
significant, that it would neverthel ess contri bute
to a significant cunulative inpact in the valley?

MR. DONALDSON:. | believe fromthe
evidence, frommy analysis and so forth, that,

yes, it would contribute to a significant
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cumulative i npact. Yes.

MR. HARRI'S: Is that based on the
relative scale -- let ne talk about scale, then,
in that cumulative impacts anal ysis. The Metcalf
project is approximately 20 acres. The Cisco
project, | believe, is about 668 or somet hing like
t hat . I think the entire area is over 1000 acres.

MR. DONALDSON. The answer is no, if
you' re -- you' re asking scale -- |I'm sorry --
pardon ne.

MR. HARRI S: Is it your testinmny then
that just based on acreage, that a 20-acre i npact
is the sane as a 680-acre inpact?

MR. DONAL DSON: That' s very
hypothetical. | nmean how can you, you know, you
can't determne 600 megawatt power plant and - -

PRESI DI NG MEMBER LAURI E: I think his
testimony is that it would --

MR. DONALDSON: -- certain height --

PRESI DI NG MEMBER LAURI E: -- add to the
cunulative i npact.

MR. DONALDSON. That's correct.

HEARI NG OFFI CER FAY: One more, M.
Harris?

MR. HARRI S: "Il make it a really good
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one, |1l stop at that point.

HEARI NG OFFI CER FAY: kay. Thank you.
| do have a followup question. And in spite of
Commi ssioner Laurie’s adnmonition |I’'m going to risk
aski ng about KOPL.

Can | assume, and | understand that the
staf f found that to have a significant impact, but
is it correct to assume that that really is a
vicinity rather than a specific location?

MR. DONALDSON. Yes. And | think that
what you' ve hit on here is the -- probably the
reason that we appear to have di sagreement bet ween
Tom s testi mny and my approach, my analysis. I's
that | think that anal ysis has been very specific
to a point, to a location, and specifically the
sanme, these are views from resi dences.

|"ve interpreted that idea of a KOP, and
interpreted the idea of views a little bit nmore
broadly, in that particularly fromresidences
people do move in and out of the residence, they
move around their residence, they go down to the
mail box, they drive down the road, they walk down
the road, and so forth.

In this particul ar area you do have six

resi dences, people do walk up and down the road
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guite often. They have long duration views. They
have, you know, very frequent views, also. And
there are sensitive viewer groups.

So, yes, yes.

HEARI NG OFFI CER FAY: Al right, and how
far -- in KOP1 would it include backing up and
going southeast enough to encompass the view from
the proposed Cisco canpus? Or is that really

outside the vicinity of KOP1?

MR. DONAL DSON: Well, | was focused on
the residential area, itself. And so | didn't
really look at the Cisco developnent. | did in ny

original analysis, but backed off of that because
of the baseline condition requirement in CEQA
which didn't want to | ook at a future development.

HEARI NG OFFI CER FAY: Al right, thank
you. Then, M. Ajlouny

MR. AJLOUNY: Mol lie, do you --

HEARI NG OFFI CER FAY: O, the City?

MS. DENT: | don’t have any questi ons
for the CEC wi tnesses, thank you.

HEARI NG OFFI CER FAY: kay.

MR. AJLOQUNY: Ckay, |I'Il try to set nmy
watch here. Okay.

CROSS- EXAM NATI ON
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BY MR AJLOUNY:

Q | want to focus in on, first of all, |
heard t he word dry cooling. Again, to emphasize
dry cooling would not create a plune at all?

MR. DONAL DSON: I’"mgoing to have to
gi ve that over to --

MR. AJLQOUNY: I don’t know, whoever can
answer .

MR. WALTERS: That is true, you would
not have a plune with dry cooling.

MR. AJLQUNY: Ckay. And as far as
staf f’s concerned, when an applicant brings a
project forward, is it their job to suggest to use
di fferent technologies, or is their job to | ook at
i ke what criteria they need to neet? Mybe
that’s for Gary, since he' s staff.

MR. WALKER: Is it staff’s job to look
at different ways to reduce inmpacts, is that what
you' re sayi ng?

MR. AJLQUNY: Well, | nean would it be
proper for staff to conme back and say, you know,
no plumes are wanted because the City, the
neighbors and all this issue, so you've got to use
dry cooling? O would that not be appropriate for

the staff to say technol ogi es --
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MR. WALKER: No, we do | ook at
al ternati ve technol ogi es as a means of mtigating
i mpacts. The question in regard to dry cooling on
this location we did specifically ask in a data
request of the applicant about that. And their
response was that they could not fit dry cooling
onto their site.

MR. AJLQUNY: So, would you consider
that, you know, | guess what |I'm saying -- how do
| say this -- because of the size of the site it’'s
not possi bl e?

MR. WALKER Yes.

MR. AJLOUNY: But the fact is a plume is
an issue to the staff?

MR. VWALKER: Yes, certainly.

MR. AJLQUNY: Ckay. So | guess where |
want to focus in on is knowing the plume is an
i ssue for a lot of people, | really was concerned
when t he staff suggested not to shut down the
plant if a plune was there.

Why would you have, | guess -- that
surprised me when | saw the rebuttal that | think
the words were, and I don't know if it was you,
Gary, or someone el se said they'd consi der

renovi ng that one part about shutting down t he
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pl ant.

Who was that that said that?

MS. WLLI'SS Do you have a question?

MR. AJLOQUNY: Yes. Who was that that
said that? And then 1’11 --

MR. DONALDSON. It's in nmy testinony.

MR. AJLOQUNY: Ckay. Why did you state
that? | nmean what would |l ead you to that when
there’s all this concern about plume?

MR. DONALDSON: Well, | think the way we
di scussed it and thought about that particul ar
requirenent, that it was perhaps too stringent.
There is still the requirement that the applicant
can be fined rather heavily if there is a plume.
And there is still the intent there to reduce
those plumes to a very |l ow nunber. Those
requirenents are not goi ng away.

So we're still holding to the
requirenents to absolutely mnimze the plume.

But we felt that we could accomplish that through
the design parameters that were being specified in
VI S10, condition of certification VI S10.

And we felt that we could, along with

the system of fines that the Commi ssion uses, that

that woul d be an appropriate hammer, if you wll,
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to mai ntain that.

So the conbi nati on of the design
paraneters and the fine system would be adequate
to enforce that condition.

MR. AJLOUNY: kay. well, --

MR. WALKER:  Yeah, | guess | could
expand on that a little bit. W conferred about
the feasibility of the mtigation and concluded
that if they met the more stringent design
paraneters that we recomrended i n our changes to
the condition, that the plume occurrence, just by
the fact if their plant satisfied those standards,
woul d be an extrenely rare occurrence. And
essentially could meet the condition.

MR. AJLOUNY: So that's where | was
getting at, I’mglad you -- so you're saying that
if the 20 degrees 100 percent humdity was reached
technically, the chance of plume is almost nil
| ooking at the history of the weat her and
tenperature?

MR. WALKER: That’'s correct.

MR. AJLOQUNY: Ckay, SO now |'m
underst andi ng. So you basically are saying if you
make this technol ogy then there's really not

reason to believe there’s going to be a plume, but
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the 30/90 woul d give you a reason, a good chance
of a plume because it --

MR. WALKER: Not just a good chance of a
pl ume, but a chance of exceeding the requirenents
of the condition.

MR. AJLOQUNY: Ckay. So you feel very
strongly about the 20/100? | mean whoever.

MR. WALKER: I'd ask WIIl to get in on
this.

MR. WALTERS: W feel strongly that that
is a conservative number that will meet the
condition.

MR. AJLQUNY: Ckay. Or dry cooling?

MR. WALTERS: Dry cool ing would
certainly meet a no-plume condition, nuch less the
current VIS10 condition.

MR. AJLOUNY: So, it's --

MR. WALKER: But the condition doesn’t
say nmeet a standard or use dry cooling. That's
not a requirement. They don’t have the
al ternative option --

MR. AJLQUNY: Ckay, so | guess what |
want to -- and I won't say any more -- want to
focus in on it sounds |ike from staff, because |

was hi ghly disappoi nted, as a neighbor, but what
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| mhearing is as long as they can make the
t echnol ogy 20/ 100, you'll be happy because from
your experience and your experts’ testinmny, there
won't be a plune?

MR. WALKER: There won’'t be a plume that
wi Il exceed the parameters set in the condition.

MR. AJLQUNY: Ckay. So in hearing from
the applicant that that’'s not possible, | think I
heard that you don’t technically agree? |t m ght

be hard, but it is possible? Soneone said it.

MR. WALTERS: Well, in terms of
technical ability to do it, | think it is
possibl e. It’s just a question of how much dry
versus how much wet. Basi cally you just | ook at

the psychometric chart and you realize how much of
each amount of cooling you woul d have to do.

Whet her or not it fits in the current design
paraneters of wet/dry systens that are around, |
can't tell you.

That is obviously what -- or | say, in
my opi nion is probably what the applicant is
asking of the vendors right now, can they do that
based on their current wet/dry systemns.

And, again, | don’t know or have the

ability to know what the range of the current
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wet/ dry systems are, whether you could build a
wet/dry systemthat could achieve this. I think
you could.

MR. AJLOUNY: kay, so your answer --

MR. WALTERS: That’'s just nmy opinion at
this point. | have actually tried to get that
informati on from a vendor and | have not
successfully gotten it yet.

MR. AJLOQUNY: Ckay, so hypothetically,
or really a good chance, if this 20/100 takes nore
space and there’ s not enough room do you have any
expert opinion of which technol ogy woul d be better
if they have the sane issue of space, dry cooling

versus this 20/100? Do you have any opinion on

t hat ?
MR. WALTERS: Not at this time, no.
MR. AJLOQUNY: Ckay. I think I drove
that hone enough. | appreciate that.
These other questions, | have a nunber

of them won't take this | ong.

Okay, would you agree that building a
power plant w thout any stacks show ng like
t hink that number was 35, would be | ess
significant visually than one showing stacks? D d

| say that right?
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HEARI NG OFFI CER FAY: Less impact?

MR. AJLQOUNY: I mean | ess visual inpact
t han one show ng stacks.

CHAl RMAN KEESE: That is the one the
City didn't want?

MR. AJLOQUNY: You know what, things have
changed. And | think that’s hearsay now, you
know, | mean that’'s personally my feeling. So |
want to --

SPEAKER: They gave you that impression,
and that’s why | wanted to ask --

MR. AJLOUNY: Yeah, --

HEARI NG OFFI CER FAY: Wait, wait, wait,

he's just trying to identify --

MR. AJLOUNY: | know, but --

HEARI NG OFFI CER FAY: -- what exanmpl e
you mean.

MR. AJLOUNY: -- there’'s a lot of --

HEARI NG OFFI CER FAY: W’'re getting off
track.

MR. AJLOUNY: | know, and we don’'t want
to, but --

HEARI NG OFFI CER FAY: Stacks show ng
versus nonshow ng.

MR. AJLQUNY: Yeah, and that’'s why I
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want to get to the facts, because there’s ot her
things said, and that’'s where these enotions cone
from

So, the point is stacks show ng versus
no stacks showing, would one be less significant
than t he ot her?

MR. DONAL DSON: I woul d say potentially
they coul d both be significant, but for two
di fferent reasons.

MR. AJLQUNY: Ch, okay.

MR. DONALDSON:. Okay? This design
potentially, | mean --

HEARI NG OFFI CER FAY: Wen you say this?

MR. DONAL DSON: I'"mreferring to picture
nunber 35 in the applicant’s handout from earlier,
and the one that’'s up there behi nd Ken.

One of the difficulties with that design
froma visual perspective is the screen goes all
the way up to the top, and it creates a much
greater sense of mass and a much greater sense of
height, mass, bulk. And fromthat standpoint I
woul d say it’'s visually highly, you know, visually
i mpacti ng.

MR. AJLOQUNY: Ckay.

MR. DONALDSON: A power plant that has
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stacks revealed indicates that it’s an industri al
facility, and we're talking in the context of a
rural environment here, that, you know, for that
reason then the change in -- the substanti al
change in visual character could also be
significant.

So, for two different reasons either one
could be, depending on where you're | ooking at it
from you know, how cl ose you are, and so on.

MR. AJLQUNY: Ckay, great. I want to
try to keep on going here. Cisco substation was
mentioned earlier by one of, | think, the
Commi ssioners. And as | understand it, that
substation is with transforners. Is that the way
you understand it, whoever answered that, or knows
about the Cisco?

MR. DONALDSON: Quite honestly | don’'t.
I don’t know about the substati on.

PRESI DI NG MEMBER LAURI E: The testimony
was that they didn't know.

MR. DONALDSON:  Yeah.

MR. AJLQUNY: And, Gary? Okay.

MR. WALKER |'m not aware of a
substation, per se.

MR. AJLQUNY: Ckay. All right.
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MR. DONALDSON: Again, to clarify, ny
anal ysi s was based on baseline conditions,
existing conditions.

MR. AJLQUNY: Ckay.

MR. DONALDSON. So | didn't go into --

MR. AJLOUNY: Are you familiar with the
Met cal f substation sitting there?

MR. DONAL DSON: Oh, yes.

MR. AJLOUNY: And those are
transformers. Are you aware of any plume com ng
out of there?

MR. DONALDSON. The Met cal f substation?

MR. AJLOUNY: Yeah

MR. DONALDSON. |’'m not aware of a
pl ume.

MR. AJLQUNY: Ckay, and | would assume
then Cisco’s little substation probably would be
the same result, could you assume that?

MR. DONAL DSON: I have no idea

MR. AJLQUNY: Ckay. Well, trying to
make a point here.

Have any AFCs been approved with no
vi sual impacts, Gary? | guess you're the one, or
whoever ?

MR. WALKER: | suppose | have the nost
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| ength of experience about that. Wth no visual
i mpacts? You nean with no significant visual
i mpact s?

MR. AJLQUNY: Yeah, |’ m not good with
the words, you know, the significant word.

MR. WALKER  Yes, most AFCs staff has
found no significant inpacts.

MR. AJLQUNY: So this power plant, being
significant visual impacts, is kind of |ike
unusual ?

MR. WALKER: Yes, it’'s not unique, but

MR. AJLQUNY: Ckay.

MR. WALKER: -- yes.

MR. AJLOUNY: Ckay, so | want to focus
in on one thing that was previous testinmny in
 and use. In land use, land use was a done deal.
Basically the City said no, and so the appli cant
wasn’t going to argue with that, but they used the
word conpati ble, they wanted to prove that it’'s
still compatible.

And | want to know from your expert
testimony, seeing that it is visually
significantly impacted, would that make it

conmpati ble to using that | and, you know what |
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mean, touching on that piece? And | don't mean to
get into land use, but that was a piece a few
days, you know, a few weeks ago that the appli cant
talked about, compatibility.

Do you have any feelings on that, or if

this power plant is conpatible with that | and?

MR. DONAL DSON: I can attempt an answer
at that. | think they're tw different
definitions of conpatibility. In one case, land

use is looking at particul ar types of uses t hat
are compati ble with the designated use.

The ot her | ook at it would be froma
vi sual perspective, which is is something
conpatible with its surroundi ngs, froma visual
perspecti ve.

So, | think -- my perspective is it
woul d be two different definitions of the term
conpatibility.

MR. AJLOUNY: Well, in the second one
versus visual, would you say that it’s not
conmpati ble with that | and use?

MR. DONALDSON. W th the surrounding --

MR. AJLOUNY: Yes.

MR. DONALDSON. The power plant, as

proposed, would it be conpatible with the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

540

surroundi ng land uses? |It’s not an either/or
t hing. It’s a scale of things. And | would say
it has a tendency to be not very conpatible --

MR. AJLQUNY: Ckay.

MR. DONALDSON. -- because of the type
of use it is, it's appearance and --

MR. WALKER: And, --

MR. AJLOUNY: Yes.

MR. WALKER: -- since |’'ve done both
| and use and visual anal yses on a number of
projects, staff considers potential significant --
well, significant inpact, especially unmtigable
i mpacts in several different technical areas to
contribute to the inconpatibility in terms of | and
use. And in this particul ar case because of
significant visual impacts of the project, it
contributed to finding that froma | and use
perspective it’'s not compatible.

MR. AJLQUNY: Ckay, great, and that’s
the key word | wanted to get out, is conpati bl e.

HEARI NG OFFI CER FAY: Is that it, or --

MR. AJLOUNY: Wait, --

HEARI NG OFFI CER FAY: -- your | ast
guesti on? You're over time.

MR. AJLQUNY: You know what, my cl ock
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didn't start --

HEARI NG OFFI CER FAY: Okay, | ast
guesti on.

MR. AJLQOUNY: Let me start it over --
no, | got three more, | think. Three more and --

HEARI NG OFFI CER FAY: Can you cover it
in one? Take the best one, --

MR. AJLQOUNY: No, please, --

HEARI NG OFFI CER FAY: -- because | want
your mates to be able to have a chance to ask some

guesti ons, too.

MR. AJLOUNY: Well, they will. W just
have a few | eft. Now you’' ve nessed me up, darn
it. Let ne see.

Okay, let me ask two -- can | ask two,
pl ease?

HEARI NG OFFI CER FAY: Al right, --

MR. AJLOQUNY: Thanks. Has this project
been consistent in the way you analyzed, | think

the word is anal yzed, these projects that, you
know, AFCs, have you done everything consistently
just Iike any other project?

MR. DONALDSON. | will answer fromthe
perspective | did do the visual analysis for the

Delta project, and | applied the same appr oach,
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the same system and the same significance criteria
to that project as | applied to this project.

MR. AJLOQUNY: Ckay. Gary, do you do
vi sual s, too, or --

MR. WALKER  Yes, and staff has used the
same general approach with the key observati on
points and the CEQA significance criteria,
sonewhat of a different approach than M.

Donal dson has, but we view both approaches as

vali d. His approach is essentially one that’'s
been used and approved by t he Federal Highway

Adm ni stration, so we found that to be acceptable.

MR. AJLOQUNY: Great. Good. And then
| ast questi on, how would monitoring be
acconplished in regards to plume? |I’'mreally
curi ous about that. You got any ideas or
suggestions?

MR. DONALDSON. Well, there are a lot of
di fferent ways, some of which obvi ously woul dn’t
be -- which would be human observers, but --

MR. AJLOUNY: I mean for conpliance, you
know, the hours and --

MR. DONALDSON. That would be one way.
That obvi ously woul dn’t particularly be palatable.

MR. AJLQUNY: \What’'s the one way?
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m ssed it.

MR. DONALDSON. Human observers.

MR. AJLQUNY: Ch, human, okay.

MR. DONAL DSON: It would certainly work,
but, you know, do you really want someone out in
the cold all the tine?

A nmore likely scenari o woul d be
sonething that |’ ve seen in other industries, it's
essentially a computerized visual systemt hat
would -- it would alarm when under certain
conditions that you would set up. It’'s used in
the food industry all the time. Basically when
you' re running along a process line, if it sees
sonething that it’'s not supposed to see, it’'ll
actuate systems, and this would be kind of a
simlar situation.

The hard part would be putting cameras
in the right places and getting them to see the
pl ume well enough at night. But certainly during
the daytime you can do that kind of effect.

It wouldn't work particularly well or
maybe at all during a severe fog condition,

t hough.
MR. AJLQUNY: The lights are up in the

air in the nighttime, too, --
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MR. DONALDSON. There woul d be
limtations during extreme fog.

MR. AJLQUNY: Ch, yeah, that’'s right.
Okay, well, thank you very nmuch. That was my | ast
guestion. And | hope that suggestion will get
into the, you know, into your written stuff.

HEARI NG OFFI CER FAY: Who else has
cross-exam nation of the staff? All three of you,
huh? Ckay. Let's keep it real short. We' Il
start there.

Well, can you cut it down, because --

MR. GARBETT: | can try to. WIIliam
Gar bett speaking on behal f of the public.

CROSS- EXAMI NATI ON
BY MR, GARBETT:
Q The applicant has stated that at

Bl anchard Road he may ask for crossing gates or
flashing lights. Given the hypothetical the
Public Uilities Comm ssion, in a case like this
m ght go and demand before the | arge nunber of
construction vehicles go across there to either
elimnate the crossing or to provide a grade
separation.

If the grade separati on crossing had to

be provided, how would this affect the visuals?
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MR. DONALDSON: I woul d have to look at
what that woul d | ook like. I have not analyzed
t hat .

MR. GARBETT: Terrible. Given the fact
there may be condensation at various tines that
you call a plune, there are many met hods known by
rainmakers of providing this condensati on through
cl oud seeding, silver iodine or other things.

Going just the opposite way, have you
considered any inhibitors to basically reduce the
formati on or the coal escing of nmoi sture?

MR. WALTERS: | think once it’'s out the
stack there’'s really not much el se you can do.

MR. GARBETT: Could there be a treatment
method before it left the stack?

MR. WALTERS: Well, essentially we've
been di scussing that. That's the wet/dry system
or dry cooling.

MR. GARBETT: G ven that the applicant
has built a small sized plant at the Sutter site
using dry cooling, is it feasible for himto
actually, for instance, apply either dry or wet
cooling to this site in the larger site space that
t hey have at Metcal f?

MR. WALKER  Actually they have a larger
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al so. But as far as -- let WII at | east say
whet her he can answer that.

MR. WALTERS: | really can’t. | don’t
know enough about the di nensions of the sites to
say one way or the other.

MR. GARBETT: I think they're good
enough engi neers to -- in the aesthetics could a
joint use trench be used to access the area for
both gas, recycled water, potable water and
sewage?

MS. WLLI S | " m going to object.
That's outsi de the scope of his testinony.

HEARI NG OFFI CER FAY: Sust ai ned.

MR. GARBETT: Ckay. |In the |aydown ar
that woul d be provi ded during construction, what
are going to be the visual consequences that are
going to also affect the biol ogical species with
the area?

MR. DONALDSON:. | don’t believe |I'm
qualified to answer a question on biology. |
couldn’t tell you

MR. GARBETT: But there would be a
vi sual impact that would have affect upon the

species by elimnating --
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HEARI NG OFFI CER FAY: Wll, he can't
comment on the species, he’'s not a biol ogist.

MR. GARBETT: By elim nating their
territory.

MR. DONALDSON. | can’'t -- | don’t have
a good answer for that froma visual perspective.

MR. GARBETT: During constructi on what
is going to be the visual aspects of any
m tigation used to prevent runoff? For instance,
the little skirts they put around the area of
plastic and so forth. What is the effect, the
| ong-term effect of the long constructi on peri od
going to be used and the maintainability and the
presentation of that, and the effect upon any
m gration of people or ani mal s?

HEARI NG OFFI CER FAY: " mnot going to
allow that. Construction inpacts are just
considered entirely different. And in the visual
area they are temporary. And there’s going to be
a lot of, in any project, a lot of visual impacts
that you wouldn’t want [ong term

MR. GARBETT: The gas netering station,
have you consi dered the visual effect, for
i nstance, if they use a nbre accurate metering

system such as the Coriolis effect meters and the
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noise that may be emanating fromt hose?

MR. WALTERS: For the gas metering
station | analyzed the drawings, plans, maps that
were provided to ne by the applicant. And I
anal yzed themstrictly froma visual perspective.

MR. GARBETT: Wth the plantings that
the applicant is being used on the project, if
there were a randomness rather than a regularity
of pattern that would affect a pleasing benefit
for the riparian corridor, nmore or |ess repeating
the randommess of trees in nature that would al so
go and improve the sound attenuati on around the
area, would that be a benefit to the project,
rather than a regular, concisely spaced spacing?

MR. DONAL DSON: That's a -- well, ny
general opinion on that is that |ooking at the
existing visual character with a grove of trees
and ri parian areas and so forth around there, that
a more random pl anting that kind of mmcked the
natural character of the area woul d probably be
more in line, nore in tune with existing visua
character for the area.

s that clear?

MR. GARBETT: Yes.

MR. DONALDSON  Okay.
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MR. GARBETT: W th an unexpected closure
such as a permanent cl osure, would you have in
there a condition to remove the fill that they're
buil di ng the station upon? And restore the area
back to you m ght say the grade level that it was
prior to the project?

MR. DONAL DSON: I don’t understand the
guesti on.

MR. GARBETT: They' re packing five feet
of dirt there. Wbuld the dirt go away if the
pl ant went away?

MS. WLLIS: [|I'mnot sure that's a
guesti on for a visual wtness.

MR. DONALDSON:. What would that be |ike,
more |like facility design or somet hi ng.

MS. WLLIS Yeah, we’ve covered a | ot
of --

MR. GARBETT: Wll, that's part of the
vi sual that’s addressed in the --

PRESI DI NG MEMBER LAURI E: Just answer
the question. Do you know? |If the project goes
away, do you know if the closure plan includes
el imnation of --

MR. DONALDSON. Fill? I think if the

project wasn’t built there wouldn't be fill placed
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t here.

PRESI DI NG MEMBER LAURI E: What five feet
are you tal king about?

MR. GARBETT: Ckay, in order to build up
the particular solid mass for the project, and to
get it above the fl ood plane, they're putting five
feet of fill in.

PRESI DI NG MEMBER LAURI E: Okay, do you
know anyt hi ng --

MR. GARBETT: And they’'re compacting it.

MR. DONAL DSON: No, | don't.

HEARI NG OFFI CER FAY: kay, next
guesti on.

MR. GARBETT: Could that be one of the
conditions that you m ght add?

HEARI NG OFFI CER FAY: It’s not in his
testimony.

MR. GARBETT: No, it’'s not, thank you,
you can’'t conment on that. Okay. At the gas
meteri ng station what would be the effect upon the
vi sual nature of the project if any venting of the
gas netering station occurred near the Metcalf
Firing Range?

MR. DONAL DSON: |"m not sure what you

mean by venting. Would you clarify that?
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MR. GARBETT: Venting --

HEARI NG OFFI CER FAY: No, this witness
is not qualified about hazardous materials, and
it’'s not a visual question. I[t’s not rel evant.

MR. GARBETT: And you didn’'t have a
hazardous materi als section that included anything
of this nature, so | pick wherever | can.

HEARI NG OFFI CER FAY: That may be a

valid criticism but this isn't the witness for

it. Let’s have one more questi on, okay?
MR. GARBETT: Ckay. In security systems
on the prem ses you' ve tal ked about lighting

conditions and ot her such things. Wuld you have
any invasive materials such as, for instance,
i nfrared beans that wildlife my see, ultrasound
that they may hear, or other things that may
di srupt the riparian corridor?

MR. DONALDSON. | don’'t know about those
t hings. | |1 ooked at just what the applicant had
identified in ternms of lighting for security
safety for the plant. | didn't look at any other,
or | didn’'t know that there were other el enents
i ke that.

MR. GARBETT: That concl udes ny

guesti ons, thank you.
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HEARI NG OFFI CER FAY: GCkay. Al right,

Mr. Wade, do you have sonme questions?

MR. WADE: Thank you, | just have a few
guesti ons. I think these are probably for M.
Wal ters.
CROSS- EXAMI NATI ON
BY MR WADE:
Q Recalling your testimony you, | believe,

| ooked at five years of nmet data in trying to
predict the occurrence of a plume?

MR. WALTERS: Yes, | wanted to do a
wi der period of time to get a more representati ve
feel for the conditions, for the range of
conditions that m ght occur.

MR. WADE: Okay, and the applicant used
just one year in which they, | believe, predicted
zero plumes, is that right?

MR. WALTERS: That's correct.

MR. WADE: And did the applicant use
1993 | BM net data?

MR. WALTERS: That is what they used,
that’s what’s in the record, yes.

MR. WADE: And did you hear the
applicant earlier mention that there’'s uncertainty

in modeling the plune, the occurrence of plune

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

553
based on the I BM met data? Do you recall hearing
t hat ?

MR. WALTERS: Not specifically in those
words, no.

MR. WADE: Per haps the record will show
that, | believe that statement was made.

Are you aware of the fact that the ' 93
| BM net data is the sanme data that’'s being used
for predicting the ground |evel air pollution
i mpacts whi ch were expected to --

MR. WALTERS: No, | don’t know, |’ m not
i nvolved in that secti on.

MR. WADE: Okay. Let nme nove to
sonething that | think you probably are -- well,

l et ne ask you this question, finally, on that
subj ect .

Woul d you say it's better in nobdeling
the effect of events that are affected by
meteor ol ogi cal conditions to use a | onger period
of time? Five years as opposed to three, in
general ?

MR. WALTERS: In general specifically
for psychometric analysis, | would say yes.

MR. WADE: Okay, and | believe you said

that your psychometric anal ysis and the computer
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programs gi ve you a pretty high confidence that
you can predict a plume?

MR. WALTERS: Yes, they're not quite the
same as dispersion nodels, --

MR. WADE: No, | --

MR. WALTERS: -- there’'s really --

MR. WADE: -- understand that. Okay.
Now, moving to VIS10 and your modi fication of
VI S10, do you think it would be -- and maybe this
is a question for the whole panel, |I’mnot sure
which of you would like to answer this, but do you
think it would be in the interest, or do you think
the applicant would be incentivized to cone up
wi th the best possi bl e design for reducing plumes
if you were to specify in VIS10 that their plant
woul d not be all owed to operate in the event of a
pl ume?

MR. WALKER: | "m not sure exactly what
i ncentives they would respond to. [It’'s pretty
cl ear that they aren’t sure that they could
operate with those conditions.

MR. WADE: Those conditi ons being 20 --

MR. WALKER: 20/ 100, right, as Mr.
Dunst an said, the information they’ ve gat hered

frompotential suppliers indicates they're not
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sure whet her they could or not. They have doubts.

MR. WADE: Per haps they' ' re qualified to
pick conditions that are optimal for their system
desi gn, which would give themthe highest
i keli hood of being able to operate in that
| ocati on, and if you were to specify sinmply that
they are not allowed to operate if a plume exists,
do you think that’'s a reasonabl e view?

MR. VWALKER: That they would -- well,

" msure they would try to get the most abat ement
possible if that were a requirement, certainly.

MR. WADE: Okay. And | guess part of my
guesti on was do you think they re qualified to
pick an opti num set of design conditions?

MR. WALKER: | don’t understand --

PRESI DI NG MEMBER LAURI E: I’mnot --

MR. WALKER: -- the question.

PRESI DI NG MEMBER LAURI E: -- going to
ask you to answer that question. That's staff’s
proposal, M. Wade

MR. WADE: Yes.

PRESI DI NG MEMBER LAURI E: Or that's
applicant’s proposal. Staff has a different
proposal.

MR. WADE: Well, | guess you probably
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percei ve that |I'm offering anot her proposal which
has sort of gone by the waysi de, and the reasons
why that m ght be the best approach for all
concerned by specifying the thing which we really
care about, which is the plume, we allow the
applicant the opportunity to come up w th what ever
design they feel nmeets that top level requirement
wi thout specifying the | ower level design
conditions that would --

PRESI DI NG MEMBER LAURI E: Okay,
underst ood.

MR. WADE: That's all | have to say.
And | have no nore questions, thank you.

HEARI NG OFFI CER FAY: All right, thank
you. Mr. Schol z.

CROSS- EXAMI NATI ON
BY MR SCHOLZ:
Q Again, followi ng up on VIS10, not on the

i mpl ement ati on and the changes, but on the
verification, | want to follow up on the
possibility of addi ng language to your
verification that perhaps if a plume camera is the
best way to do it. So you have sone way of
knowi ng whet her the project is in conpliance.

It’s not dependent upon the applicant to
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tell you it’s in conpliance. 1t’'s not dependent
upon a neighbor harassing you saying it’'s not in
conpli ance.

Wbul d you consider putting |anguage such
as a plume camera where you can actually see for
yourself and you don't have to be annoyed by the
neighbors if there is a plume?

MR. WALKER: We would expect that
what ever plan they would propose woul d provi de for
a verifiable condition that the staff would be
able to i ndependently verify whether they were
complying with the condition or not. It would not
sinmply accept them attesting to their compli ance
what ev