I.
INTRODUCTION


Pursuant to Section 1716.5 of the California Energy Commission (“CEC”) Rules and Regulations, Coyote Valley Research Park, LLC and Coyote Valley Properties, LLC (collectively known as “CVRP”) submits this response of Calpine/Bechtel’s (“Applicant”) November 3, 2000, Motion for Committee Order Pursuant to California Code of Regulations, Title 20, Section 1716(e) (“Motion”).  In its Motion, Applicant seeks to “preclude further discovery in this proceeding without a Committee finding of good cause shown.”  (Motion, page 3.) For the reason set forth below, the Committee should deny Applicant’s Motion in its entirety.

II.
ARGUMENT

1.
The Committee’s August 4, 2000 Interim Scheduling Order Sets Forth An Orderly Process For Discovery That Should Be Preserved


Pursuant to the Committee’s Interim Scheduling Order, issued on August 4, 2000 (“August 4 Scheduling Order”) discovery was continued in order to allow all interested parties adequate time to respond to additional information and analyses presented by both Applicant and CEC staff in this case.  According to the August 4 Scheduling Order, “the actual date of discovery ending depends upon the filing of data, data requests, and data responses.”  The Committee recognized that discovery is an ongoing process, dependent upon new information submitted into the record, when it stated:  “We recognize, however, that ‘discovery’ comprises three distinct steps:  submission of data, time to digest that data and formulate relevant data requests as necessary, and time to respond to such requests.”  (August 4 Scheduling Order.)

CVRP’s discovery has followed the pattern set forth by the Committee – the submission of new data, the time to digest that data and the formulation of relevant data requests.   For example, on October 24, CVRP submitted Data Request, Set One to the CEC staff based upon new information contained in the October 10 Staff Assessment.   This data request seeks information necessary to more fully understand the positions articulated by the CEC and ISO staff regarding the “Local Systems Effect” (“LSE”) study that is contained in the Staff Assessment.  The study was initially revealed to parties in the October 10 Staff Assessment, and after CVRP spent time digesting this data, it formulated relevant data requests.   The information CVRP seeks is both necessary and relevant to this proceeding, as is the subsequent data request filed on November 9 in response to CEC staff workshops held on October 30 and 31.   Therefore, CVRP continues to use the discovery process in an appropriate manner, consistent with the Committee’s August 4 Scheduling Order.  

The Committee’s discovery process is orderly, and it would be arbitrarily disrupted by granting the Applicant’s discovery limit at this point in the proceeding.  

2.
The Applicant Offers No Support For Limiting Discovery, Other Than A Quote From Section 1716(e) Which Is Not Applicable To The Metcalf Siting Proceeding.

Section 1716(e) provides that all requests for information shall be submitted no later than 180 days from the date the Commission determines an application is complete, unless the committee allows requests for information at a later time for good cause shown.  20 Cal. Code Regs., § 1716(e).   For the reasons stated below, CVRP objects to the Applicant’s use of this section, and urges the Committee to reject the application of Section 1716(e) to this proceeding.


On April 30, 1999, the Applicant filed its Authority to Construct (“AFC”) with the Commission, and on June 23, 1999, the Committee found the AFC to be data adequate.  Therefore, under Section 1716(e), all requests for information must be submitted by December 23, 1999, which is 180 days from the date the Committee determined the AFC was complete.   On July 31, 2000 and August 25, 2000, Applicant submitted data requests to CVRP, well beyond the discovery cut-off date under Section 1716(e).  Therefore, the Applicant has waived the right to demand discovery be cut-off under Section 1716(e).

Additionally, Section 1716, subsection (e) did not become operative until June 20, 2000, as an emergency regulation.  See 20 C.C.R. § 1716, History, Note 4.  Therefore, it is not clear how subsection (e), and the 180-day rule, could even apply to the Metcalf siting proceeding since the 180 day rule went into effect after the expiration of the 180 days from the date the AFC was deemed complete.  To apply this regulation retroactively, at this point in the Metcalf proceeding, would be a violation of  the due process rights of all parties, as there has been no notice or opportunity to be heard on the matter. 

Moreover, it is illogical to apply subsection (e) at this point in the proceeding where all parties, including the Applicant, have engaged in discovery well beyond the 180-day cut-off period contemplated under Section 1716(e).   
Finally, the Applicant itself has waived any application of 180-day discovery limit through its submission of data requests after 180-days from when the application was deemed complete by the Committee.

//

//

//

3.
Applicant’s Motion Is Premature Since The Topic of Discovery Will Undoubtedly Be Part Of Both November 21 Prehearing Conference Statements And The November 30 Prehearing Conference.


The Committee has scheduled a Prehearing Conference on November 30, with Prehearing Conference Statements due on November 21.  The status of discovery, including outstanding data requests and the Applicant’s failure to provide substantive responses, will undoubtedly be a topic of discussion.  Therefore, it is premature for the Applicant to request a ruling on discovery prior to the prehearing conference.

4.
Applicant’s Motion To Limit Discovery Would Lengthen And Complicate Upcoming Evidentiary Hearings.


The Applicant has reserved the right to present testimony in the upcoming evidentiary hearings, as has CVRP and other interested parties.  It is likely that parties will present extensive new information, and that such information will require parties to request follow-up information.  It will be considerably more efficient to allow parties to submit data requests in order to resolve potential issues before the evidentiary hearings.  Given that the actual time available for Commissioners to attend the hearings is limited, it is beneficial to all parties to allow continuing discovery in this proceeding.   If the Committee grants the Applicant’s request to limit discovery at this time, it will most certainly result in a delayed and inefficient hearing process as parties will have to take valuable evidentiary hearing time seeking information that could be provided through discovery. 

//

//

//

//

III.
CONCLUSION


For all the foregoing reasons, CVRP respectfully requests that the Committee issue a ruling denying the Applicant’s motion to limit further discovery in this proceeding.
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