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PROCEEDTINGS
9:02 a.m.

HEARING OFFICER FAY: Good morning. We
are on the record. We continue today with the
evidentiary hearing on Duke Energy's application
for certification. The topic is the Duke proposal
for a habitat enhancement program.

I'd like to repeat the announcements I
made yesterday morning. There's a sign-up sheet
outside the door, and we ask people to please put
their name and their security badge number on
that. I understand it's for our own protection.

And in the event of an emergency
evacuation I assume we are to go to the same
location, which is the parking lot out towards the
Embarcadero Road to the west of us.

And if, for any reason, somebody
encounters an emergency while they're on the
facility, if you dial 5533 that will report that
to, I guess, the central security desk.

So, our host asked us to make that
announcement.

Before we get started I'll just ask if
there are any preliminary matters. I see no
indication.
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We concluded yesterday with Duke's
presentation. The only thing we neglected was the
Committee had some questions of the Duke panel,
and we'd like to take a few moments to address
those now.

Mr. Ellison, I'll ask you to direct
these to the appropriate person.

Whereupon,

MARGARET ROSEGAY, KEVIN JOHNSON, DAVID MAYER,
STEPHEN FRIANT, THOMAS CAMPBELL and LINDA KUHN
were resumed as witnesses herein, and having been
previously duly sworn, were examined and testified

further as follows:
EXAMINATION

HEARING OFFICER FAY: But first of all,
my first question is if Duke could please explain
their perspective on calling the HEP a voluntary
funding program, when as I understand, the staff
draft, the NPDES permit is essentially suggesting
that it be required.

MR. ELLISON: Let me refer that to Ms.
Rosegay.

MS. ROSEGAY: Yes. The situation with
respect to the enforceability of the habitat
enhancement program is as follows:
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The NPDES permit application that was
filed by Duke does seek approval of a facility
that utilizes once-through cooling. The Regional
Board does not have authority under the Porter-
Cologne Water Quality Control Act to require that
Duke use an alternative form of cooling. All it
can do is deny the application as submitted.

Similarly, under the Water Code, the
Regional Board is prohibited from specifying a
particular method by which Duke would comply with
effluent limitations and other conditions set
forth in the NPDES permit.

I know this sounds like a lot of
negatives, but once I get all the negatives out of
the way I'll explain to you how it all fits
together.

There's also nothing in 316(b) itself
which authorizes the permitting agency to impose a
particular method of cooling. And last, there's
nothing in the Water Code that authorizes the
Regional Board to actually affirmatively impose a
habitat enhancement program or other form of
mitigation upon Duke.

So you're left with the question, with
all of these "they can't do this" "they can't do
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that", you know, how is it that we come to the
position that this habitat enhancement program
will, in fact, be legally enforceable.

The mechanism that is used to accomplish
that result is simply the incorporation of the
habitat enhancement program as agreed upon by Duke
and the Regional Board, so that once all of the
terms and conditions of the HEP have been agreed
to, the HEP is then incorporated by reference into
the NPDES permit and made a condition of the
permit.

And once it's embedded in the permit, it
does become fully enforceable and failure to
comply with all the terms and conditions of the
permit would be a violation of law.

So, it becomes enforceable by virtue of
its incorporation into the permit, although it is,
in its origins, a voluntary program.

HEARING OFFICER FAY: All right, thank
you. Appreciate that. And this perhaps is a
question for Mr. Johnson, but could you explain
Duke's approach or rationale on the funding
schedule.

The Water Board wants the money upfront,
I assume to start projects as soon as possible.
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Duke wants to spread out the cost.

Now, you know, most of us, for instance,
buy a car over time, because it's less painful.
And I can understand Duke wants a less painful
approach. But is there any deeper goal there, or
other goal?

MR. JOHNSON: It really wasn't designed
as financing tool or a funding program. It was
really designed to tie the funding to the start of
impacts. And substantially 75 percent, I think,
of the base funding, as we showed yesterday, would
be paid by the time commercial operations started,
by the time impacts were incurred.

And there is some discretion with the
NGO as to how they sequences the projects.

I think in the case of the Regional
Board's proposal, one of the concerns or issues we
would have on that funding proposal is I think the
proposal is something to the effect that within 30
days of permit issuance the funding is to be paid.

And, of course, we would want to insure
we had a permit that had run through the appeal
periods, and we knew we had a valid permit before
we funded.

So there's some timing issues there that
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we would be willing to work with the Regional
Board on.

PRESIDING MEMBER KEESE: Let me clarify
that. So the time limit that the payment times
would be also incorporated into your permit?

MR. JOHNSON: I believe that, yeah, that

that would be a condition of the Regional Board

permit.
PRESIDING MEMBER KEESE: Thank you.
HEARING OFFICER FAY: And some biology
questions. First of all, it's my understanding --

we had a lot of questions yesterday from CAPE
about the details of some of the specific
representative projects.

But as I reviewed your testimony my
impression was that while you were proposing these
to show a justification for the proposed funding
and workability of the mechanism of a HEP, that
really Duke didn't have particular concern as to
whether particular projects went forward. And was
willing to pay the money and delegate that kind of
decision to the NGO, is that correct?

MR. JOHNSON: Yes, that's correct.

HEARING OFFICER FAY: Okay. So, your
defense of a particular representative program was
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just to show that it was a decent example?

MR. JOHNSON: Yeah, and I think our
approach was to characterize these as
representative projects. You'll recall that the
six projects, three of them were in-Bay and three
of them were watershed.

The watershed projects are similar to
the projects proposed by the Regional Board. But
when you look at the impacts to the Bay, treatment
methods could be undertaken in the Bay as well as
in the watershed and have the same general result.

HEARING OFFICER FAY: And I also am
concerned about unintended effects of the habitat
enhancement program. For instance, dredging to
adjust the elevation. Can't that free up
contaminants that can then have a problem? We
know from other cases a lot of very bad materials
settle in over time and are sort of encapsulated.
And once they're disturbed, whether through
flooding or in this case perhaps dredging, that
that could cause environmental problems. Can you
address that?

MR. JOHNSON: Yeah, I'd like Linda to
comment on that, if she would.

MS. KUHN: Right. And that is an issue
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of concern, and that the Army Corps of Engineers
is evaluating that as part of the program.

I think that's one of the reasons why
when we scoped out that project we said that it
was very important that that project be
coordinated with the Army Corps of Engineers.

And when we calculated the benefits
associated with that project, we deferred the
benefits, the starting of the benefits for five
years because we felt like that was a key
component to showing that we weren't trying to
claim more credit for that project. We were
willing to defer those credits so that it could be
coordinated with the Army Corps of Engineers.

And having had discussions with them as
recent as last week regarding the work that
they're doing out there, there are going to be
certain areas of the Bay that are more prone to
having concerns with regard to contamination than
other areas. And I suspect they'll incorporate
all that into their strategy.

HEARING OFFICER FAY: And is there
also -- so this is a potential risk?

MS. KUHN: There is --

HEARING OFFICER FAY: A biologist would

PETERS SHORTHAND REPORTING CORPORATION
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perceive this as a potential --

MS. KUHN: Well, it depends on what you
mean by risk. Where it comes into play with
regard to this project as being a risk is it's an
additional cost factor. 1It's not necessarily a
risk with regard to impacts to the environment.

The Army Corps of Engineers, whether we
really like them or not, is in the business of
dredging. They understand how it goes. There's a
number of protective measures that they employ,
types of drapes and curtains that they deploy,
silk curtains that can anchor at the bottom of the
Bay.

They're very proficient in using
different types of dredging techniques in
different environments. We wouldn't endorse a
program where they used a bucket dredge or
something like that, where they're just scooping
it out and water and sediments falling out.

They would have to deploy some type of
silk curtain, and they'd work within a contained
area. And they've worked across the country
they've dredged, and we know that dredging can
occur in highly contaminated areas.

So, it is a possibility to do that

PETERS SHORTHAND REPORTING CORPORATION
(916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10
without reintroducing that contaminant into the
open environment. The only risk that it creates
is it's an additional cost.

And if you'll recall when we talked a
little bit about our cost for this project, when
we talked about hoary cress, it was a $5 to $10
per cubic yard cost estimate for dredging and
removing that material.

Well, when we talk about this project we
looked at anywhere from a $10 to $25 per cubic
yard cost to remove that, which is high because
that deals with the fact you've got extra
construction costs that are associated with that.

MR. CAMPBELL: If I could also add just
one little thing. There are some areas of the Bay
that have concerns, you have some concerns about
contaminants. In areas that have been commercial
or associated with various activities that have
occurred in the Bay historically. They have
contaminant issues associated with them.

Those are not the areas that would be
the most productive in order to be able to do this
selective work.

There are areas in the Bay that are
relatively clean. They have gotten their -- the

PETERS SHORTHAND REPORTING CORPORATION
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11
siltation has come in as a result of agricultural
activities. There are some PAHs associated with
runoff of roads, but not significant
contamination.

PRESIDING MEMBER KEESE: Let me ask that
question. We talked about cofunding of projects,
for instance Elkhorn Slough, where funding comes
in. And I guess when we're talking about the
Corps of Engineers, we're talking about the Corps
of Engineers funding something.

I would assume if the Corps of Engineers
were to be as generous as to match Duke's
contribution here, that Duke's funding would go
towards the upland projects and the Corps would be
involved with the dredging or whatever took place
in the water. 1Is that a —--

MS. KUHN: That's true. And what we're
looking at for this particular project, and we
discussed this with the Army Corps of Engineers in
the Los Angeles District last week, is there is a
federal match grant program that goes along with
this, where it's for the phase that we're talking
about, when you're doing implementation of the
project, it's 35 cents on the dollar match by the
local entity. And 65 percent is provided by the
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12
federal government.

So while we cost out the project we cost
out as though the local entity would have to fund
100 percent of that project. However, in reality
if this project were timed and coordinated and
implemented with the Army Corps of Engineers under
their restoration program, in fact to do this
acreage they'd only have to provide 35 cents on
the dollar.

Therefore, the additional funds would be
actually contingency. So if the project is a
little more expensive, they've got additional
funds.

If, in fact, a dredging project is done
in coordination with the Army Corps of Engineers,
with the money that Duke has set aside for this
project, with the 35 cent match per dollar, they
could actually dredge 47 acres of sediment.

So, the potential additional benefit is
tremendous with that. Because we went ahead, --
because the Army Corps of Engineers hasn't gone to
Congress and there isn't a commitment yet of the
funding, we felt like in order to be fair and make
sure that we had an honest funding of this
program, we needed to allocate for 100 percent.

PETERS SHORTHAND REPORTING CORPORATION
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Like one of the Commissioners said
yesterday, we don't want our program to depend on
leveraging. If leveraging happens, great. So we
scoped out the project as though we would be
funding it 100 percent with the understanding that
we believe it needs to be conducted in conjunction
with the Army Corps of Engineers project.

And I'm might also add with regard to
the dredging issue, it's our understanding that
probably much of the dredging work that would be
done would be in the areas that aren't completely
wet. They're moist soils, but they're not
necessarily submerged soils. Okay.

So it's not like we're going to go in
open water and then deploy the dredge and be
dredging down there. Those areas are already
fine. So the areas we're looking at are the soils
that are moist, and not necessarily submerged. So
that minimizes the risk of the redispersion of the
contaminants, if, in fact, there are even any.

HEARING OFFICER FAY: Thank you.

PRESTDING MEMBER KEESE: I have one
other subject that I'd like to understand a little
better, and that is you used conservative figures
in your presentation. I'll start with the 4 to

PETERS SHORTHAND REPORTING CORPORATION
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10, and then the 10 to 20. And you chose 4. Now,
are you suggesting that that's the most realistic
number?

MR. CAMPBELL: Our belief is that that
is a very conservative number. We believe that --

PRESIDING MEMBER KEESE: But if one was
analyzing the impact, one might be more inclined
to pick 7 percent, in the middle of the range.

MR. CAMPBELL: That's correct. Yes, 7
or 8 percent.

PRESIDING MEMBER KEESE: And then when
you're talking about the conversion, the fish
conversion, 10 to 20, one would pick 15 if one
was -- 1is that?

MR. CAMPBELL: That's correct.

Actually, in that particular instance NOAA chooses
20. But you might choose 15.

PRESIDING MEMBER KEESE: Let me go to
the front end then, for the Regional Board's
calculation, I believe they're assuming that 100
percent of what is entrained, say is eliminated
from the ecosystem.

MR. CAMPBELL: Correct.

PRESIDING MEMBER KEESE: That's a
conservative, that's reasonably conservative

PETERS SHORTHAND REPORTING CORPORATION
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because there is going to be a lot of natural
death in that.

MR. CAMPBELL: What they're saying is
that the water is carrying 100 percent of the fish
larvae out of the system, which is true. But the
reality is that some of that fish larvae, even if
the power plant wasn't there, would be carried out
of the system into the open ocean anyway.

And that would not be an insubstantial
number, because it's already at the mouth of the
Bay.

PRESIDING MEMBER KEESE: Okay, so that's
another conservatism. Are there any others in
there, in this chain of building towards your
dollar number?

MS. KUHN: With regard to the funding we
have significant conservatism built into that.

PRESIDING MEMBER KEESE: I see that at

that end.

MS. KUHN: Okay.

PRESIDING MEMBER KEESE: That's going to
be another question here. I'm trying to establish

the conservative steps that were used in

getting --

MR. JOHNSON: Commissioner Keese.

PETERS SHORTHAND REPORTING CORPORATION
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PRESIDING MEMBER KEESE: Go ahead.

MR. JOHNSON: We had a slide yesterday,
I know you don't have it in front of you, but
trying to outline some of the ecological
conservatisms.

The first one was this energy transfer
rate number that you and Tom were Jjust talking
about. The second one was credit for shellfish
production only. The third one was the linear
maturity curve. And there are others on the panel
that can speak to that more clearly than I can.

The fourth one was this 100 percent loss
that Tom was just talking about. And the fifth
one was the maximum length when they sampled --

PRESIDING MEMBER KEESE: Right, maximum
length --

MR. JOHNSON: Maximum length --

PRESIDING MEMBER KEESE: And would you
give me a factor for that? I knew there was one
more that I was looking for --

MR. JOHNSON: I'm not sure. Tom, can
you answer the maximum length?

MR. CAMPBELL: Sure. In terms of
maximum length, in terms of the larvae that were
found, we assumed that they were as large as they

PETERS SHORTHAND REPORTING CORPORATION
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could be at that particular larval life stage, as
opposed to choosing an average --

PRESIDING MEMBER KEESE: An average,
which would be --

MR. CAMPBELL: Which could be half.

PRESIDING MEMBER KEESE: Half or two
thirds or --

MR. CAMPBRELL: Or two thirds.

PRESIDING MEMBER KEESE: -- someplace in
there.

MS. KUHN: Right, and is a more likely
number.

PRESIDING MEMBER KEESE: Correct. And
that's what I'm going to point out. Using that,
and then using conservative financials, you get to
your 12.5 million?

MS. KUHN: That's correct. And if you'd
like I can take a second and show you the
conservative --

PRESIDING MEMBER KEESE: No, I'm okay, I
think. Now, --

MR. CAMPBELL: Actually that gets us to

PRESIDING MEMBER KEESE: 9.7, now —-

MR. CAMPBELL: And then as another

PETERS SHORTHAND REPORTING CORPORATION
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concern is we add --

PRESTDING MEMBER KEESE: -- added 2.8,
which is -- that's not a contingency that if
certain things don't happen that comes in. That
is there -- so your number is 12.5 million?

MR. CAMPBELL: That is correct.

MR. JOHNSON: -- commitment but it is,
the 2.8 is available for the NGO to use at their
discretion.

PRESIDING MEMBER KEESE: At their
discretion completely. Okay.

Now let's set aside that and move to the
Regional Board. Give me the number that the
Regional Board came to.

MS. KUHN: Their number was 12-million
to 25-million, if I recall.

PRESIDING MEMBER KEESE: And —--

DR. MAYER: Let's -- can I be clear
about that, though --

PRESIDING MEMBER KEESE: Okay, and I
heard 12 at 42 percent; 12 would get you 42
percent. And 25 would get you 52 percent. Is
that --

DR. MAYER: Well, I think what I heard
was --
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PRESIDING MEMBER KEESE: Relate the two
to me.

DR. MAYER: Right. I think what I heard
was Michael Thomas testify that they're still
working on the number. They don't have their
number yet.

PRESIDING MEMBER KEESE: Okay.

DR. MAYER: The 12 million gets you, as
you say, 42 percent reduction in sediment loads.
And the 25 gets you 52 percent reduction. But
those aren't related to --

PRESIDING MEMBER KEESE: Right, and
they're not really related to the 50 percent goal
that they have under their own plan, --

DR. MAYER: Well, they're not really
related to a number to offset the entrainment.

PRESIDING MEMBER KEESE: Right. So they
used a different methodology in getting here. And
they got -- what we would say is they got
somewhere in the area of where you got, but
they've got this -- they're still looking at a 12
to 25 million dollar range?

DR. MAYER: Yes, I think Mr. Thomas
testified that it would be in that range, but they
don't know what the number is yet.
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PRESIDING MEMBER KEESE: Okay.

DR. MAYER: It could be 12, that would
be in the range.

MR. CAMPBELL: I just wanted to address
briefly the question about the conservatism on the
biological side. 1If you were to change that
energy transfer rate from 4 and go up to 8
percent, that would roughly cut in half the amount
of restoration that would be required.

PRESIDING MEMBER KEESE: Okay. I'm very
content with the fact that Duke's $12.5 million is
the number we should look at. What I'm concerned
is, is whether we make findings.

And I guess by asking the question which
I'1ll ask of staff also is should we make a finding
that it's 4 percent versus accepting 4 percent as
the offer, what's been put on the table.

Okay, I'm happy, thank you.

(Pause.)

DR. MAYER: Commissioner Keese, I've
asked, just being clear about what we're thinking
in terms of the Regional Board's estimate, that if
you use their methodology, which we compared in
that slide yesterday, without trying to subvert
their actual calculation or the number they may
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come to, if you use the methodology that they'wve
published so far, the number is about $5 million.

PRESIDING MEMBER KEESE: Thank you.

HEARING OFFICER FAY: I just have one
more question, and you probably covered this
yesterday. But if you could just refresh my
memory.

In your protocol for the HEP is there a
step where a given project would go through some
sort of examination to try to establish that in
carrying out the project there wouldn't be more
harm than good, or that there wouldn't be an
unacceptable level of harm as a result of just
doing the project.

MR. ELLISON: Actually, let me take a
quick shot at that, because I think it's basically
a question of law.

The HEP projects would require separate
permitting. And they would be permitted -- well,
first of all the NGO would make a judgment about
what the benefits and disbenefits of the projects
are in the first instance.

In the permitting process for these
projects they would go through typically a CEQA
review that would look at that, as well.
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The last thing that I would say, though,
is that remember that all these projects have been
independently identified by resource managers for
the purpose of improving the environment.

So the likelihood that these projects
would have an overall greater adverse effect on
the environment than positive is extremely low.
But those issues would be considered, both in the
permitting process and by the resource managers
before they'd go forward.

HEARING OFFICER FAY: Thank you. Okay.
Then I think we'd like to proceed then with the
staff's presentation.

MR. NAFICY: I had a question. In terms
of what Regional Board's calculations show about
how much money, you know, they will require
ultimately for mitigation, I do believe it's
inappropriate for the applicant to testify as to
what the Regional Board will or will not fund, or
even what the staff has found, especially since
Mr. Thomas is sitting in the audience and is very
capable of addressing the question of what his
understanding of their calculation is.

So, I just thought that if that is a
remaining question for your Committee, that it
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should be addressed to Mr. Thomas more properly.
PRESIDING MEMBER KEESE: That would be

fine, but I did expect to hear from both staff and

you on this issue, also. I'm going to ask what
you think of Duke's -- the numbers Duke is putting
out. I think this is still an open gquestion.

I mean I'm not assuming Duke's numbers.
Now we're going to hear from you. And I want to
relate this whole thing. We've heard the Regional
Board say something; we've heard Duke say
something. We haven't heard from staff, and we
haven't heard from the intervenor yet.

HEARING OFFICER FAY: All right. Ms.
Holmes, I know you're unfortunately missing one of
your witnesses, but --

MS. HOLMES: Yeah, I think we'd better
get going as quickly as we can because we lose
more of them as time goes on. We're down to two
primary witnesses.

Staff's witnesses for this section of
the hearing are Dr. Richard Ambrose, Dick Anderson
and Dr. Mike Foster. And I believe the two
gentlemen on the ends need to be sworn.

HEARING OFFICER FAY: All right. Will
the court reporter please swear the witnesses.
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Whereupon,
RICHARD AMBROSE and MICHAEL FOSTER
were called as witnesses herein, and after first
having been duly sworn, were examined and
testified as follows:
Whereupon,
RICHARD ANDERSON
was recalled as a witness herein, and having been
previously duly sworn, was examined and testified
further as follows:
DIRECT EXAMINATION
BY MS. HOLMES:

0 Mr. Anderson and Dr. Foster, was the
testimony that is contained -- the main body of
the testimony that's contained in exhibit 304
prepared by you or under your direction?

DR. AMBROSE: Yes.

MR. ANDERSON: Yes.

MS. HOLMES: And does that testimony
contain statements of your qualifications?

DR. AMBROSE: Yes.

MR. ANDERSON: Yes.

MS. HOLMES: And Dr. Ambrose, are you
responsible for the testimony that's contained in
appendix A to exhibit 3047
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DR. AMBROSE: Yes, I am.

MS. HOLMES: And does that contain a
statement of your qualifications?

DR. AMBROSE: Yes, it does.

MS. HOLMES: And is the testimony that
you gentlemen are presenting today true and
correct to the best of your knowledge?

DR. AMBROSE: Yes.

MR. ANDERSON: Yes.

MS. HOLMES: And are facts contained
therein true and correct?

DR. AMBROSE: Yes.

MR. ANDERSON: Yes.

MS. HOLMES: And do the opinions
contained in that testimony represent your best
professional judgment?

DR. AMBROSE: Yes.

MR. ANDERSON: Yes.

MS. HOLMES: Do you have any corrections
to your testimony?

DR. AMBROSE: No.

MS. HOLMES: I think what I'd like to do
now 1is proceed with overview presentation by the
staff, and then make the witnesses available for
cross-examination. I believe that Mr. Anderson is
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going to be seated at the overhead, and at least
one or more of the other witnesses will be
standing, so we need to make sure we all get
everybody on a microphone.

HEARING OFFICER FAY: As you may
anticipate from my previous requests, I would like
the PowerPoint collection docketed and served in
the order in which you present it.

MS. HOLMES: Right. Mr. Pryor is aware
of that, but he hasn't been able to complete that
task yet. I'm sure he will be tomorrow.

MR. ANDERSON: Dr. Foster will move my
slides for me, and then I'll help him and Dr.
Ambrose move theirs.

As Caryn pointed out, there were five of
us yesterday; now we're down to three. And Marc
Pryor, who was here yesterday, also has
disappeared today. So, hopefully this won't go
till tomorrow.

(Laughter.)

MR. ANDERSON: Oh, he's here. Sorry,
Marc.

Today we're going to try and bring you
back to reality as far as I see it. We've been
talking about fiddling with nature as if you can
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walk into Costco and buy it off the shelf and walk
out and it's going to be perfectly successful and
there will be no problems.

And what we would like to point out is
that there is a lot of risk involved in these
types of enhancement programs. And success is not
guaranteed.

So, next. So a couple of the issues
we're going to cover today is that -- or some of
the things that we feel are important to talk
about today is the first assumption, and that is
avoidance of significant impacts is preferable.

The Committee asked us to evaluate the
HEP program. And they gave us a number of
criteria which will be, you'll see here shortly.
Staff conducted an objective evaluation using the
guidance provided by the Committee.

Today we're going to -- in a number of
ways, between three different presentations, we're
going to summarize the analytical approach that
was proposed in the HEP. We're going to identify
major concerns. We're going to have presentations
that explain or regarding these major concerns.

Dr. Foster will talk about mitigation,
nexus and monitoring. Dr. Ambrose will talk about
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the HEA model and factors affecting success of
restoration projects. And I'll talk a little bit
about the practical considerations, funding and
compliance issues. And then do kind of a quick
wrap-up on conclusions and recommendations.

Just for your information, the things we
looked at, we were directed to look at by the
Committee. It's a very complete list.

We looked at the HEP description,
whether or not it was adequate for CEQA and other
legal requirements. Whether the HEP proposal
clearly stated goals and objectives. Whether
performance standards for goals and objectives
were included.

Whether there was monitoring and
reporting programs identified in the program.
Enforcement and corrective actions that were
discussed. If there was contingency planning
involved. TIf there was cost estimates that were
verifiable and realistic.

And whether or not the HEP addressed
regulatory issues. Whether the HEP identified an
appropriate nexus between entrainment impacts
caused by the project and the ecological responses
derived from the enhancement program.
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Are the HEP objectives consistent with
the identified nexus; very important. Are the
desired ecological responses of the HEP clear and
measurable. What is the HEP model used to develop
the projects. And are the model assumptions input
and output clear and correct.

Are the designs of the proposed projects
based on the best available science, and are they
technically or technologically feasible. Does the
HEP propose sufficient funding -- excuse me,
monitoring. Does the HEP propose provide
sufficient criteria for determining global and
project specific success. And is there sufficient
explanation and consideration of additive
management.

Is the HEP implementation plan
sufficient. Does the HEP provide adequate
contingency plans. Are the HEP funding amount and
implementation schedules sufficient. And is the
HEP governance structure acceptable.

So, a lot of things were considered and
looked at. We'll try to boil it down to three
major issues and we'll move forward with that.

The nexus and monitoring, as I
mentioned, will be discussed by Mike Foster, Dr.
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Mike Foster. And briefly he will talk about the
benefits of HEP are not commensurate with the
impacts. Monitoring of population responses is
inadequate. Biomass metric, it's not an
indicator.

And then the implementation of HEP, we
have some problems with the contingency plan.
It's inadequate. Insufficient description of
adaptive management strategies. Funding level
inadequate. HEA model, questionable application
of the model, unrealistic assumptions, debit and
credit issues, timeframe for project success
unrealistic. And should use a sensitivity
analysis, get a feel for if the model's accurate.

So, now I think, Mike, we'll turn it
over to you. Would you like me to come over there
and --

(Pause.)

HEARING OFFICER FAY: You'll need a
microphone.

DR. FOSTER: I hope this works out. I
wanted to stand up here because this might get a
little bit technical.

Based on my understanding of how the HEA
was done, I don't think it was done -- it properly
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reflects the movement of material from plants to
fish, and I don't think that it, in fact, in
theory can even answer the question of does the
acreages arrived at actually compensate for
entrainment losses.

And to run you through why I came to
that conclusion, if you accept as given that the
316 (b) study that was done in 2000 has a
proportional larval loss of about 25 percent,
that's average 17 to 33, I just took the average.

And we accept Duke's calculations of the
biomass equivalent of those individual organisms.
I originally worked this out on the data that was
in the proposal, but yesterday we got some errata,
so this number of kilograms per year of fish
entrained has actually become this number.

If that's about 25 percent then roughly
the total fish biomass produced in Morro Bay per
year, or during this year anyway, was about
19,000, or again, correcting for this number,
about 13,000, which is simply four times that.
Okay.

MR. ELLISON: I apologize for
interrupting, but I don't recognize this from the
staff's testimony. Is this new?
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MS. HOLMES: This is not new. It's
based on the data in the 316 (b) study, and the
numbers that Duke provided in its testimony as
corrected yesterday.

It's a simple calculation. It's not --
in other words, --

MR. ELLISON: Can you show me where in
the staff's testimony this is?

MS. HOLMES: I can show you where all
the numbers are. They're in the 316(b) study.
And they're in the testimony that Duke provided
yesterday. This is simply running simple
mathematical calculations on those numbers.

And it supports the testimony that he's
provided as to why it's inappropriate to use
biomass as the metric.

MR. ELLISON: But this calculation does
not appear in the testimony --

MS. HOLMES: The calculation, itself,
does not. The multiplication by four is not in
the testimony.

MR. ELLISON: Well, I'm going to object.
I haven't talked to my technical witnesses, but I
don't think they've seen this before, and I don't
know whether this is something that they can
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respond to on the spot or not. But, --

MS. HOLMES: Well, we hadn't seen your
corrections yesterday, either. And we didn't
object. I didn't think there would be much of an
issue given that this is simply, as I said, a
calculation based on data on numbers that are
already in the record. Anybody can do them.

They're not new information, in other
words.

HEARING OFFICER FAY: We're going to
overrule the objection. You'll have a chance on
cross-examination to attack this. And we'll just
have to weigh the persuasiveness of this.

MR. ELLISON: Well, let me say this.
With respect to being able to respond to this on
cross-examination, sitting here right now I don't
know, I don't even know how to begin to do that
without my people having a chance to study it and
talk to them.

So, I understand you're overruling the
objection, but --

HEARING OFFICER FAY: I understand.

Your objection is noted. What I will ask, though,
Dr. Foster, if you would please be very particular
in referencing where you derive the figures, for
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the benefit of all of us, especially the record.

DR. FOSTER: There's nothing in here
beyond multiplication and division, so it's not
going to be that hard.

This figure is the average of the
proportional larval loss estimates --

HEARING OFFICER FAY: Excuse me, the
transcript won't --

DR. FOSTER: Oh, okay, --

HEARING OFFICER FAY: -- know what
you're discussing. So, --

DR. FOSTER: Based on the 316 (b) there
is an estimated proportional average larval loss
of between 17 and 33 percent due to the power
plant entrainment. This is simply the average o
that, 25 percent. And I just use it as an
illustration.

The Duke HEP document converted the

number of fish and given their sizes and some

34

f

length size relationships to kilograms of fish per

year entrained, okay. There was 500-and-some-

million fish, but you can convert those to weight.

And that's where you get, in the original HEP,

4700 kilograms per year.

Yesterday we got an errata from Duke
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that changed that to 3346 kilograms per year. So
we'll just accept that.

So, if the only logic in the next line
is that if the proportional larval loss is 25
percent, then that means that roughly the total
larvae in the Bay is around 13,384. That's simply
multiplied by four. Okay?

So, moving on, the eelgrass -- reduction
estimated is 20,200 kilograms wet weight per acre
per year. And that's -- Dr. Ambrose will speak to
this, but it's somehow a combination of the
eelgrass production and the salicornia marsh
primary production from the plants. They combined
that in some way and took sort of an average. And
this is the figure from the HEP.

The biomass of all the fish killed by
entrainment, and I still have this 4700, but that
should be 3346. This is a step then in the HEA
analysis, to say well, how many pounds of fish
does the marsh primary production convert to. And
there's a conversion efficiency of 0.4 percent.

And so i1if you essentially multiply the
total production that they estimate per year times
the conversion efficiency, roughly one acre of
plant habitat, eelgrass, marsh combined --
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kilograms of fish larvae. That's the essential
logic that I understand it with the calculation.

So therefore we can say, well, and then
how many acres do you need of plant material to
compensate for the kilograms of fish entrained.
And so we just do the division, -- of 4700 is 58.
Now, if you use that figure they gave us
yesterday, it turns out to be 41.

So, as I understand the logic based on
this approach, you could say that 41 acres of
plant habitat would, if you could create that in
Morro Bay now, that would completely compensate
for the 81 kilograms of fish larvae -- or excuse
me, for the 4700 kilograms of fish larvae killed
per year, or the 3000, whichever.

Okay, and so then they argue that the
representative project will produce or save from
sedimentation somewhere between 117 and 118 acres.
And we could argue that's a 2X safety margin.

It's a little bit higher if you divide it by 41,
rather than 58. So, I think this is where the
argument about safety margins comes in.

If you could slide that up a little bit.
If this were true it seems to me the following
would be true. Given the 1998 map in Duke's HEP
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there were 530 acres of plant habitat. That's
marsh plus eelgrass. Okay?

If you multiply -- if each one of those
acres was producing 81 kilograms of fish larvae,
then that would give you -- 2900 kilograms of fish
larvae in the Bay. Well, that turns out to be 2.3
times what the 316(b) actually found. And given
Duke's new figures, that's about 2.9 times what
was actually found.

Okay, so that, to me that brings into
question -- biomass, because if the fact that it
was —-- what was actually happening out in the Bay,
you'd expect to see a lot more fish larvae in the
water than are actually there.

Second, if you use the recent data on