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)

Palomar Energy Power Plant
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______________________________)

Applicant’s OPENING BRIEF

(UNCONTESTED ISSUES)
Pursuant to the Committee’s direction in its Notice of Evidentiary Hearing and Hearing Order, Applicant Palomar Energy, LLC (“Palomar Energy” or “Applicant”), hereby submits its Opening Brief.  This brief is presented primarily to summarize the evidence introduced at the first day of hearings held on April 8, 2003, with regard to uncontested issues.    This summary is described below in Section II and set forth in Attachment A.  This brief also presents a summary of prior events to provide context and background information.  A third section addresses a matter concerning Traffic and Transportation that was discussed at the April 8, 2003 hearing on the uncontested issues.

I.
Procedural Background

After a period of pre-filing consultation with the California Energy Commission (“Commission”) Staff beginning in the summer of 2001, Palomar Energy transmitted its Application for Certification (“AFC”) to the Commission on November 28, 2001.   After the filing by Palomar Energy of supplemental application materials on February 5, 2002 (Exhibit 1, Volume III), the AFC was deemed data adequate by the Commission on February 6, 2002.  An Informational Hearing and Site Visit was held in Escondido on March 21, 2002 to initiate public involvement in the Commission’s licensing process.  On March 29, 2002, the Committee issued a Scheduling Order incorporating a list of events to occur up to the Prehearing Conference.  

Staff subsequently filed a total of 146 Data Requests, in three rounds, to which Palomar Energy responded  during the months of March through July, 2002.  On April 8, 2002, Mr. Bill Powers petitioned for intervention in the case, with the stated interest of urging the alternative of dry cooling for the project.  The petition was granted on April 15, 2002.   On April 17, 2002, Commission Staff held a Data Response/ Issues Workshop in Sacramento.  The San Diego County Air Pollution Control District filed the Preliminary Determination of Compliance on July 3, 2002.  The Preliminary Staff Assessment (“PSA”) was issued thereafter by Commission Staff on August 28, 2002, and a Staff Workshop regarding the PSA was subsequently held in Escondido, on September 19, 2002.  

Regarding the dry cooling issue raised by Mr. Powers, several previous actions have occurred.  Mr. Powers filed three sets of data requests on September 9, 13, and 16 2002, to which Palomar Energy responded on October 9 and 17, 2002.  Mr. Powers filed a petition for a Committee workshop concerning dry cooling on September 25, 2002.  The Committee issued a responsive order on October 7, 2002, which declined to hold a Committee workshop but required Staff to hold a workshop on the issues of Air Quality and Cooling.  The Staff workshop was held in Escondido on October 22, 2003.   The Committee Order also required the Applicant to file information concerning advantages and disadvantages of dry cooling.  Applicant made this filing on November 13, 2002.  Staff also included information concerning alternative cooling technologies in the FSA as required by the Order (Exhibit 50, page 4.9-A24).

Concurrent with the Commission licensing process for the Palomar Energy Project, the City of Escondido was considering applications for Specific and General Plan Amendments, a Vesting Tentative Subdivision Map and related approvals for the Escondido Research and Technology Park (“ERTC”), a planned industrial park.  A power project such as the Palomar Energy Project was authorized in the ERTC Specific Plan Amendment as one of two alternative uses for Planning Area 1 within the ERTC Specific Plan Area (comprised of eight planning areas covering 186 acres).  A Draft Environmental Impact Report (“EIR”) for the ERTC was issued by the City on July 6, 2002.   The City and Commission Staff developed a Memorandum of Understanding regarding coordinating their respective reviews of the ERTC Specific Plan and the Palomar Energy Project which was filed on August 5, 2002.    The Final EIR was thereafter issued on November 2, 2002. The FEIR was certified by the Escondido City Council and the ERTC Specific Plan and related actions were unanimously approved on November 25, 2002 (Exhibit 21).  

On December 6, 2002, the Final Determination of Compliance was issued by the SDAPCD (Exhibit 52).  On January 25, 2003, Commission Staff filed their Final Staff Assessment (“FSA”) (Exhibit 50).  On February 7, 2003, a Staff Workshop was held to discuss  air quality and visual mitigation issues before the upcoming evidentiary hearings.  Palomar Energy filed proposed changes to a small number of conditions in the FSA on February 13, 2003.  (Commission Staff subsequently filed their addenda concerning selected FSA conditions (Exhibits 51 and 56), which are acceptable to Palomar Energy, on March 7, 2003 and March 24, 2003). 

In response to the Committee’s February 5, 2002 Notice of Site Visit and Prehearing Conference, prehearing conference statements were filed by the parties on March 6, 2003.  A Prehearing Conference and site tour was then held by the Committee on March 13, 2003.  The Committee thereafter issued its Notice of Evidentiary Hearing and Hearing Order on March 20, 2003.   On March 26, 2003, Palomar Energy and Commission Staff filed their direct testimony in accordance with the Order.  Intervenor Powers filed his direct testimony on March 14, 2003.  Palomar Energy, Commission Staff, and Intervenor Powers each filed rebuttal testimony on April 4, 2003.   Mr. Powers filed 34 exhibits on April 8, 2003, and four more exhibits on April 11, 2003.   Finally, the first day of evidentiary hearing was held at the Commission concerning uncontested issues on April 8, 2003.

II.
Uncontested Issues.

  Fifteen topics were addressed during the uncontested portion of the hearings for which Palomar Energy and Commission Staff submitted evidence into the evidentiary record:

Project Purpose and Description

Facility Design

Power Plant Efficiency

Power Plant Reliability

Transmission System Engineering and

Transmission Line Safety and Nuisance

Geology and Paleontology

Cultural Resources

Hazardous Materials

Waste Management

Traffic and Transportation

Noise and Vibration

Socioeconomics

Worker Safety and Protection

Compliance and Closure

For each of these areas the evidence demonstrates that with mitigation measures designed into the project or required by Commission Conditions of Certification, the Palomar Energy Project will not result in significant adverse impacts upon public health and the environment and will comply with applicable laws, ordinances, regulations, and standards (Pub. Res. Code sec. 25523).   A summary of the evidence supporting these conclusions together with proposed findings of fact and conditions of certification are set forth in an attachment hereto for the each of the above uncontested areas.    The introduction to each section was derived from the introduction to the recent Final Decision of the Commission for the Magnolia Power Project, 01-AFC-6. The summary of evidence and proposed findings are based upon testimony of Staff and Palomar Energy, principally the Final Staff Assessment, Application for Certification, and relevant supporting exhibits. Annotations to the relevant testimony or exhibits are included. The summary also includes references to consideration of these topics in the Record of Transcript (“RT”) at the April 8, 2003 hearing.  The proposed conditions of certification are taken directly from the FSA.  Instances where changes were made in addenda filed by Staff subsequent to the issuance of the FSA are flagged by footnotes.   

III. 
Traffic and Transportation

A proposed summary, findings, and conditions are included for Traffic and Transportation though the record was held open for that topic.  This topic is not in dispute between the parties.  However, a discussion occurred at the April 8 hearing concerning conditions TRANS-6 and TRANS-8 regarding the potential for traffic congestion impacts at two intersections during Palomar Energy Project construction of the Palomar Energy Project.  Revisions to the two conditions were prepared during a break in the hearings and agreed to between the Applicant and Commission Staff.  The revision were entered into the record as Exhibit 51A.  

Construction traffic impacts are expected to be mitigated generally through actions required under the Construction Traffic Control Plan and Implementation Program required by Condition TRANS-5.  As noted by Staff at the hearing (RT, p. 96), the plan will require establishment of construction work hours and arrival/departure times outside of peak traffic periods.  This requirement should avoid additional congestion at the two intersections that were discussed at the hearing (Citracado Parkway and Vineyard Avenue and Citracado Parkway and Country Club Drive).  In addition, provisions were added to TRANS-6 and TRANS-8 as set forth in Exhibit 51A to further insure that appropriate mitigation will be provided for those two intersections.  TRANS-6 now includes a specific requirement that left and right turning lanes be included in the plan approved by the City Engineer regarding the Citracado/Vineyard intersection.  TRANS-8 requires verification of contribution to a planned City project to install a traffic light at the Country Club/Citracado intersection to provide operating conditions during peak power plant construction periods that are at or below LOS D.  As presented in Exhibit 51A, this condition requires  specific measures to mitigate construction related traffic impacts at the Country Club/Citracado intersection in the event that the City does not install a traffic light at that intersection prior to initiation of power plant construction.  

The requirements included in TRANS-5, TRANS-6, and TRANS-8 all must be met prior to the occurrence of project related construction traffic.  Together these three conditions substantially reduce the project’s direct construction related traffic impacts and render its contributions to cumulative impacts less than cumulatively considerable (14 Cal. Code Regs. §15130).  Therefore, Palomar Energy requests that the conditions set forth in Exhibit 51A be accepted in the Committee’s decision and that the evidentiary record be closed for Traffic and Transportation
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� 	The evidentiary record for all items except Traffic and Transportation was closed at the conclusion of the hearing.  Traffic and Transportation will be commented upon subsequently in this brief. 
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