COWMWM TTEE HEARI NG OF ORAL ARGUMENTS
BEFORE THE
CALI FORNI A ENERGY RESOURCES CONSERVATI ON
AND DEVELOPMENT COWM SSI ON

In the Matter of:

Docket No.
09- AFC-9

Application for Certification for the
Ri dgecrest Sol ar Power Project

N N N N N

CALI FORNI A ENERGY COWM SS| ON
HEARI NG ROOM A
1516 NI NTH STREET
SACRAMENTO, CALI FORNI A

MONDAY, JULY 25, 2011
10: 00 a. m

Reported by:
John Cota
Contract No. 170-09-002

EHLERT BUSI NESS GROUP

(916) 851-5976




COW TTEE MEMBERS

James D. Boyd, Vice Chairman and Presidi ng Menber

HEARI NG OFFI CER, ADVI SORS

Kourt ney Vaccaro, Hearing Oficer

Ti m d son, Advisor to Conm Ssi oner

STAFF
Jared Babul a, Staff Counsel
Eric Solorio, Project Manager

Maggi e Read

OFFI CE OF THE PUBLI C ADVI SER

Jenni fer Jennings, Public Adviser

APPLI CANT

Scott Galati, Attorney
David W seman, Attorney
Gal ati | Bl ek, LLP

Alice Harron

Billy Onens

Sol ar Trust of America
STA Devel opnment, LLC

Bob Ther kel sen
Ther kel sen Energy and Environnent al

Boyd

Consul ting

EHLERT BUSI NESS GROUP

(916) 851-5976




| NTERVENORS (Al l Present Via WbEx)

El i zabet h Kl ebaner
Adans, Broadwel |, Joseph & Cardozo
representing California Unions for Reliable Energy (CURE)

Li sa Bel enky
Center for Biological Dversity

Sidney Sillimn
Desert Tortoi se Council

M chael J. Connor, Ph.D.
West ern Wat er sheds Proj ect

| NTERESTED AGENCI ES (Al Present Via WbEx)

Crai g Murphy
Kern County Pl anning and Comunity Devel opnent

Janet Eubanks

U S. Departnent of the Interior
Bureau of Land Managenent
California Desert District

MEMBERS OF THE PUBLIC (Al Present Via WbEXx)

Judy Decker
Ri dgecrest, California

EHLERT BUSI NESS GROUP

(916) 851-5976




| NDE X

Pr oceedi ngs
Call to Order and Introductions
Pur pose of the Comm ttee Hearing

Oral Arguments on Sol ar Trust of Anerica's Mdtion for

Order Affirmng Application of Jurisdictional Wiver
Comments by the Parties

Gal ati, Applicant

M. Babula, CEC Staff

Dr. Connor, Western Watershed Project

M. Silliman, Desert Tortoise Council

Ms.

S

S5

Bel enky, Center for Biological Diversity
. Kl ebaner, CURE
i cant's Response

App

Publ i ¢ Coment

Crai g Murphy, Kern County

Judy Decker
Cl osi ng Remarks by Presiding Menber Boyd
Adj our nnment

Reporter's Certificate

Page

13 I S

EHLERT BUSI NESS GROUP

(916) 851-5976




© O ~N o o1 B w N =

N RN NN NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

PROCEEDI NGS

10: 09 a. m

PRESI DI NG MEMBER BOYD: |I'll say good norning
Wel conme to this commttee hearing on the Ridgecrest Sol ar
Power Project. This is a commttee hearing to accept oral
argunents on the applicant, now Sol ar Trust of America's,
notion for order affirm ng application of a jurisdictional
wai ver .

We are going to proceed now, assum ng we have
everybody we need, with introductions. |1, of course, amJim
Boyd, the Presiding Menber of this case. To ny imedi ate
right is ny advisor, Timdson, who is working this case
with me. To ny inmediate |eft of course is our hearing
advi sor, Kourtney Vaccaro, who very shortly will take over
the responsibility of chairing the hearing.

| see Jennifer Jennings in the back of the room
our public adviser. W don't have a huge anount of public
so she is very obvious back there all by her | onesone.

Vel come, Jennifer.

And | guess at this tine | would |like to have
fol ks introduce thenselves. W have a fair nunber of folks
on the phone so after we -- as go through the sum of the
intervenors at |l east who are likely to be on the phone.
woul d ask first if the applicant provide introductions of

their folks and then we'll nove to the staff then we'll nove
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to the intervenors. So applicant, good norning.
MR. GALATI: Good norning, Conmm ssioner Boyd,
Heari ng Advi sor Kourtney Vaccaro and M. O son. Scott

Gal ati on behal f of STA Devel opnment. Also with us, working

on this today, who you will hear fromtoday is Bob
Therkel sen. | also am assi sted by ny col | eague, David
W seman.

PRESI DI NG MEMBER BOYD: Ckay. Staff.
MR. BABULA: H, |I'mJared Babul a, staff counsel,
and | "'mwith --

MR GALATI: Oh.

MR. BABULA: -- Eric Solorio, the project nanager.

PRESI DI NG MEMBER BOYD: | noved too quick,
apparently. | was |ooking down instead of up. W didn't
finish the applicant, |I'msorry.

MR OWNENS: It's all right, Comm ssioner. It's
Billy Ovens with STA Devel opnent.
PRESI DI NG MEMBER BOYD: Wl cone back, M. Owens.
MR. O/NENS: And | have one other colleague here,
t he president of STA Devel opnent, Alice Harron, behind ne.
PRESI DI NG MEMBER BOYD: Good norning. N ce to see
you again. Al right, we did get all or part of the
applicant, M. Babula and M. Solorio. Any other
introductions that | cut you off from providing?

MR. BABULA: No, that's it, thanks.
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PRESI DI NG MEMBER BOYD: Ckay, thank you. Now
we'll go through intervenors. CURE, are you on the phone?

MS. KLEBANER Yes, we are. This is Elizabeth
Kl ebaner for California Unions for Reliable Energy.

PRESI DI NG MEMBER BOYD: Thank you, Elizabeth, |
see your name on our conputer |og here, good norning.

M5. KLEBANER:  Good nor ni ng.

PRESI DI NG MEMBER BOYD: How about the Desert
Tort oi se Council ?

MR SILLIMAN: Yes, thisis Sid Silliman fromthe
Desert Tortoise Council .

PRESI DI NG MEMBER BOYD: Good norni ng
M. Silliman. | see you are logged in as well. Wstern
Wat er shed Proj ect?

DR. CONNOR: Good norning, this is Mchael Connor
for Western Wat ersheds Proj ect.

PRESI DI NG MEMBER BOYD: Good norni ng, M chael

You too are logged in on our conputer. Basin and Range

Wat ch?

(No response.)

PRESI DI NG MEMBER BOYD: Basin and Range Watch?
kay, |'massuning they are not there. W have quite a

nunber of callers who are not identified by name, they are
just logged in by nunbers. The Kerncrest Audubon Society?

(No response.)
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PRESI DI NG MEMBER BOYD: All right. Center for
Bi ol ogi cal Diversity?

MS. BELENKY: Good norning, this is Lisa Bel enky
for the Center for Biological Diversity.

PRESI DI NG MEMBER BOYD: Good norning, Lisa

And do we have any state, |local or federa
agenci es on the phone or in person in the roomwho would
want to identify thensel ves?

MR. MJURPHY: This is Craig Murphy, Division Chief
for Kern County Pl anning and Community Devel oprent.

PRESI DI NG MEMBER BOYD: Wl come, M. Mirphy.

M5. EUBANKS: This is Janet Eubanks with the
Bureau of Land Managenent, California Desert District.

PRESI DI NG MEMBER BOYD: Good norning. | see you
| ogged in. Any other local, federal, state agencies
represented on the phone who would Iike to introduce
t hensel ves?

(No response.)

PRESI DI NG MEMBER BOYD: Ckay. So now we have the
identity of the cast of folks who, until we get to public
presentations, at |east we have themidentified. So with
that, Ms. Vaccaro, | amgoing to turn this over to you
since | seemto be losing ny voice anyway.

HEARI NG OFFI CER VACCARC Thank you. Again as

Comm ssioner Boyd initially indicated, we are here today to
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hear oral argunents on the applicant's notion.

| think we need sone ground rul es, though, for
today's proceedi ng because we do have a nunber of parties in
this action and it appears a nunber of nenbers of the public
and other interested individuals who m ght wish to nake
coment .

W did invite the parties to submt briefing in
response to the notion and it appears that only a handful of
witten briefs were submtted. That doesn't end the
di scussi on, of course.

| think all of the parties to this action are
wel conme in today's proceeding to nake a comrent on the
notion but what we will do is we'll first start with the
individuals and entities that actually filed witten
docunents. We will then nove to the renmainder of the
parties to hear whether or not they have any conmments; then
we'll nove to the public comment section. That, of course,

i ncl udes the governnment entities that m ght be on the line
as well as any other organizations or individuals.

So | think one adnonition, again, those of you on
the tel ephone Iine. | have said this a fewtinmes this
nmorning and | know | sound |ike a broken record. It is very
i mportant that you hit the nute button on your tel ephone as
we are going through today's discussion. Wen it is your

opportunity to speak, of course, please take the phone off
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of mute. W would ask that you actually speak into your
headset and not on a speaker phone. But no matter what you
do pl ease do not put us on hold because that woul d be very
di sruptive to the proceedi ngs.

| would Iike to rem nd everybody before you speak,
just for the benefit of those who are on the tel ephone, and
it seens |ike nost everyone is, identify yourself before you
speak and your affiliation. 1 think that nmakes the record a
little nore clear but it also hel ps people to understand who
i s speaking.

And point of fact, | just heard sonme background
noise froma caller. Again, every single caller, it is
extrenely inportant that you hit the nute button, otherw se
t hese proceedings are not going to go as snoothly and
efficiently, I think, as everyone would |like themto.

| think with that, M. Galati, since you are the
nmoving party, if you would |ike to go ahead and explain to
the Commttee a bit nore about your notion.

MR. GALATI: Thank you. | am going to apol ogize
in advance. | normally can keep nmy opening remarks to a
couple of mnutes but | amgoing to have to go a little bit
| onger than that in order to set the franmework for this
particular issue. And | also have M. Therkel sen that |
would like to cede a little bit of tinme to address one of

the issues that | think is inportant to the Commttee. So |
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will nmove very quickly but it would be a little bit |onger
than a couple of mnutes. Thank you.

First of all | want to just make sure that
everybody understands what we are not doing today. | think
that's inportant.

The first thing is, you are not approving the
Ri dgecrest project. Sonething else that you are not doing
is you are not requiring PV projects, by ruling on this
notion you are not requiring PV projects to conme to the
Ener gy Conm ssion --

(Tel ephone line interference.)

MR. GALATI: You are not requiring PV projects to
conme to the Energy Conmi ssion and file an application here.

They are exenpt, they are excluded, they do not have to
file here. And we acknow edge that.

| notice that there was a letter by the PV
i ndustry, maybe we didn't make that clear. Wat we are
asking for is acknow edgenent of an existing provision of
the Warren- Al qui st Act that allows, we believe, a project
that would be a PV project to voluntarily decide to cone
here. But there would be no requirenent that they would
have to.

We believe that our interpretation of this waiver
provision that 1'll go into in nore detail, is the only

reasonable interpretation for the foll ow ng reasons. W
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think it's supported by the plain neaning of the statute.
It's supported by the |l egislative direction on how you're
supposed to read the statute. It's supported by |egislative
history. And not just sone of the legislative history, all
of the legislative history from 1974 through 1994
amendnent s.

We believe that it's supported by the Attorney
CGeneral Opinion that is cited by staff from 1974. W
believe that it is also supported by the Legislative Counci
opi nion that we included in our papers. And | think nost
inmportantly, it's supported by the 1994 anmendnment which
chose to | eave this provision exactly in place as an opt-in
provi si on.

There was sone confusion early on about what is a
wai ver so | just want to describe what it is we're doing.
Again, we are not saying that the Energy Conmm ssion has
mandat ory exclusive jurisdiction over PV. 1It's not what we
are saying. Wiat we are saying is, projects that are
excluded, i.e., would nornmally have to file with the Energy
Comm ssi on, those that are excluded, those projects can use
this wavier to cone to the Energy Comm ssion voluntarily.

So we nmake a distinction between the Warren-

Al qui st Act that provides for mandatory excl usive
jurisdiction, you can only cone here, and perm ssive

exclusive jurisdiction where you may el ect to conme here.
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In order to understand the waiver we need to
under stand what ki nd of projects are excluded or exenpted.
What people don't have to cone to the Energy Commi ssion to
get their license. And | think historically there are five
types.

Projects that had a Certificate of Public
Conveni ence and Necessity, a CPCN fromthe Public Uilities
Comm ssion, were exenpted in 1974 fromhaving to cone to the
Comm ssi on because they had their approval.

Projects that were going to commence construction
within three years fromthe date of the Warren-Al qui st Act,
they' re excluded. Because it would be fundanentally unfair
to make them start over.

Projects that were on a particular |ist were
exenpt ed and excl uded from Energy Conmi ssion jurisdiction.

And | astly there's two others that we need to talk
about, one just to dispense with, is you have a Snall Power
Pl ant exenption, which is a way in which sonmebody could cone
with a project 100 nmegawatts or | ess and ask to be exenpted
fromthe Energy Conmm ssion.

And then lastly there are definitional exclusions,
projects that do not have to file at the Energy Conmi ssion
because they don't neet the definitions of facility.

Hi storically there were three types of waivers and

they are three exclusive waivers. The first we'll dispense
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with very quickly. It's a wavier for the small power plant
exenption. It's under Public Resources Code 25541.

And how you woul d i nvoke that waiver was you don't
file for an exenption. |In fact, you could have. For
exanple, you're a 90 negawatt project. You could qualify
for a small power plant exenption but you choose not to.

You choose, as an applicant, to file an AFC. That's a

wai ver of that exenption. You cannot go back | ater and say,
| need to be exenpt. You have elected to be covered by the
Energy Comm ssion, you are waiving that exenption.

The next is a very specific waiver that was
intended for projects that were grandfathered. That's under
25501.7. That's not the waiver we are tal king about here
either. W are tal king about a wai ver under 25502.3 that we
consider to be a large general waiver, a big circle, if you
will. The specific wavier that | nmentioned, 25501.7 for the
grandf at hered projects, is a smaller, specific waiver within
t he bi gger general waiver and I'll get to that nore
specifically.

The wai ver we're tal ki ng about uses the foll ow ng
ternms, except as provided in Section 25501.7. Renenber
menti oned that's the grandfathering provision waiver. Any
person proposing to construct a facility excluded fromthe
provi sions of the chapter may wai ve such exclusion. And the

rest of the chapter says how you do that and what it neans.
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11

So one of our disagreenents with staff has to do
with how do we interpret the specific |anguage of facility
excluded. And | think reasonable m nds can differ and
that's exactly what we have here.

W think it's inportant to understand a coupl e of
t hi ngs about the use of the word "facility.” The Warren-

Al qui st Act itself, the Energy Comm ssion regul ati ons and
our general vernacular often use the word "facility" both
generally and specifically. Not always when we use the word
"facility" or does the Warren-Al qui st Act when it uses the
word "facility” does it nean the definition in 25510 -- 110,
or 255120 -- excuse me, 25120 and 25110. Those are specific
definitions. And |Iike anyone who has read this provision
you woul d start there.

25100 is a prelude to the definitions and it says:
"Unl ess the context otherw se requires you shall use the
following definitions.” W think the Legislature has given
you direction that there are sone tinmes, and we'll point
themout in our brief, in the Warren-Al qui st Act where they
use the word "facility" when it doesn't nake any sense and
doesn't acconplish the legislative intent or purpose to use
the definitions in 25110 and 25120. W subnit to you that
our wai ver under 25502.3 is another exanple of that.

What is covered by the Energy Conm ssion's

mandat ory exclusive jurisdiction is a power plant that uses
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12

thermal energy and greater than 50 negawatts. If it's a
thermal power plant, if it's a project that uses thernal
energy and was 49 negawatts it's excluded fromthe Energy
Comm ssion jurisdiction. Just in the sane way that 255120
(sic) excludes PV. Specifically it's excluded from Energy
Comm ssi on excl usi ve mandatory jurisdiction.

If you insert the definitions of facility and
t hermal power plant into 25502.3, the waiver provision we're
tal king about, you end up with sonething that doesn't nake
sense. What you end up with is it says, if you are a
t hermal power plant greater than 50 nmegawatts you can
voluntarily elect to come to the Energy Comm ssion. Now we
all know that if you are a thermal power plant greater than
50 negawatts you already have to conme to the Energy
Comm ssion so what is the reason for a waiver to voluntarily
come to the Energy Conmission if you nust be here? And that
is our fundanental reason why it doesn't make any sense to
insert the definitions into 25502. 3.

So in trying to find out what does 25502. 3 nean,
staff went in one direction. It nmust have been an old
provi sion that used to make sense a long tinme ago and
doesn't make sense now. And be believe that the |egislative
history is such that you really can't cone to that
concl usi on.

We believe that there is case law -- in fact,
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staff cites a long string of cases and we cite a string of
different cases but they all say the sanme thing. And that
is, the plain neaning of the statute is to be given

pr ef er ence.

And here we believe that "facility excluded" neans
what projects don't have to conme to the Conmm ssion
mandatorily as opposed to thermal power plants that already
have to be there. CQur support for that, again, is 25100
that says, if the context doesn't require you don't have to
use the definition. The case |law which says you try to
har noni ze the statutes.

A coupl e of other exanpl es of where the word
"facility" is used in a general sense and not in a specific
sense, in a conmobn sense neaning, is even in the definition
itself. The word "facility” is used in the definition of
“"thermal power plant” five tinmes. You cannot come up with a
coherent sentence if you kept putting the definition of
"facility" into the definition of "thermal power plant."

(Musi ¢ comi ng through tel ephone line.)

MR. GALATI: And a perfect exanple, if you | ook at
our additional brief, in our additional brief --

PRESI DI NG MEMBER BOYD: Excuse us, M. Galati.
This may be a problem Sonebody out there in tel ephone | and
has put their phone on nute and we now have Mizak

broadcasti ng t hroughout our --
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(Musi ¢ stopped.)

PRESI DI NG MEMBER BOYD: Thank you. O maybe our
staff. Anyway, excuse the interruption, M. Galati.

MR. GALATI: Thank you.

PRESI DI NG MEMBER BOYD: An exanpl e of what Hearing
O ficer Vaccaro tried desperately to preclude with her
polite remarks about please nmute, please be careful of any
noi ses you nake. You can't mute your phone out there
because everything is broadcast in the hearing room here.

Go ahead.

MR. GALATI: Thank you. At page 9 of our
addi tional brief we show you in Section 25120. The | ast
sentence of Section 25120 says: "Thermal power plant does
not include any wi nd, hydroelectric or solar photovoltaic
el ectrical generating facility."

So if you had to use the word "facility" there
using the definition you would cone up with an absurd result
that the Legislature intended to exclude from mandatory
exclusive jurisdiction of the Energy Comm ssion solar PV
projects that were also solar thermal projects. And we know
that's not the case and we show you the legislative history
in our attachments of that provision, the 1988 anmendnent,
that they intended to not require PV projects to the Energy
Comm ssion. W are not doing anything that woul d change

t hat .
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So there is a perfect exanple where the word
"facility" if you used, if you stuck to the narrow
interpretation of the definitions, ignored the |egislative
finding to let the context drive you, not |look at the plain
meani ng of the | anguage, ignored the cases where you tried
to harnoni ze, you would conme up with an absurd result.
25502. 3 as staff has proposed, is the sane way.

In addition the word, the word "thermal power
plant.” Again, the rest of that definition uses the term
"facility" many, many tinmes. |In fact, staff struggled with
it at the very beginning of the Warren-Al quist Act in
devel opi ng regul ati ons because they didn't know what the
di fference between a "related facility,” which is not
defined in the statute, and a "facility."

So they cane up with a definition of "rel ated
facilities" in the regulation. Because the word "facility"
is used in the Warren- Al qui st Act many tinmes when it does
not mean a power plant using thermal energy only greater
than 50 negawatts. So we ask you to not throw out your
common sense and try to figure out what this waiver
provi si on nmeant.

So staff agrees that the waiver provision must
have had sone reason to be there, 25502.3. And so staff
believes, as did we when we first read it until we did the

further research, is there were these grandfathering
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projects | told you about, the 25501. That naybe it applied
to themand it was inadvertently left in the Warren-Al qui st
Act and it really has no purpose.

The problemis the Suprenme Court doesn't allow you
to make a determ nation that the Legislature, although you
may think they did, you have to assune they intended to
leave it in place. And I'd like toin alittle bit ask Bob
Therkel sen to recall what happened in 1994 while he was here
to help enlighten that.

But let's first look at the legislative history
from 1974. Projects that were on the list were projects
that the Legislature deened were going to be built in three
years. There is also a provision that says if you are not
on the list --

(Voices interfering over the Tel ephone line.)

PRESI DI NG MEMBER BOYD: An open conversation
Fol ks, people talking out there, we're listening to you.

You' re broadcasting in the roomand interrupting the hearing
so pl ease be careful

SPEAKER: W apol ogi ze.

PRESI DI NG MEMBER BOYD: Thank you

MR. GALATI: So 25501 is the grandfathering
provi sion that says, here's all the grandfathered projects
that can't conme in -- don't have to cone here. You have a

CPCN, you were going to start construction in three years.
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We're going to nake a |list of those projects that we know
are going to start construction in three years. W are also
going to give you a test that if you are not on the list you
could still go through and denonstrate you were pl anning
construction for three years. All of those projects were
excl uded and exenpted from Energy Conmi ssion jurisdiction.

In the sane series, in the 2501 series the
Legislature included a waiver. 1It's a specific waiver.
It's 25501.7. And it says, all those people, the CPCN
going to start construction or on the list, if you want to
conme to the Energy Conm ssion go ahead and wai ve and cone
her e.

Now we nove to the next provision, which is the
2502 series. It's a different series. And there's another
wai ver there, 25502.3. And it says by its very ternms,
except for those guys that are waiving under 25501.7, any
person for a facility excluded, can use the waiver. W
believe that the | anguage itself shows that these are
separate and distinct.

It doesn't mean that sonmeone on the list couldn't
use the 25502.3 waiver if for sonme reason they didn't start
construction or sonething like that. But it certainly was
not intended just for that. Wy would the Legislature have
created two exact waivers to do exactly the sanme thing and

put themin two separate sections and use different |anguage
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and then say in one, except the other? It doesn't nmke any
sense. It isn't supported that that 25502.3 was i ntended
for the grandfathering provision, they had their own waiver.
Therefore, it must apply to sonething.

More telling, if you' re going to use the
| egi sl ative history you ought to use all of it, not just
1974. Not just the Attorney General's opinion, which we
bel i eve supports it's tw separate, distinct waivers. Not
the Leg Council's opinion which we cited which supports two
di stinct waivers. Not the |anguage itself in 1974, which we
bel i eve shows two distinct waivers. But in 1994 when the
Legi sl ature went through with the Energy Conmmi ssion's help
and took out obsolete provisions it consciously elected to
keep 2502.3 in and of itself.

So what | would like to do at this tine is to ask
Bob Therkel sen to cone up for a few m nutes and descri be,
since he was intimately involved in that amendnent in 1994
on behal f of the Comm ssi on.

MR. THERKELSEN: Good norni ng, Conm ssioner Boyd,
Ms. Vaccaro and M. O son.

PRESI DI NG MEMBER BOYD: Good to see you back.
It's happening nore and nore, | notice.

MR. THERKELSEN: Thank you. M nane is Bob
Therkel sen, | amrepresenting Solar Trust of America on this

particular issue. What | would like to do, | guess first of
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all, is indicate that I concur with M. Galati's anal ysis of
the wai ver and the | anguage. | think the plain reading is
very straightforward and is consistent with ny reading. It
also, | believe, is consistent with the policy objectives
that were devel oped over the course of the Warren-Al qui st
Act, or | should say the Commi ssion's inplenmentation of the
Warren- Al quist Act. And also with what the |egislative
action was or was not in 1994.

Let nme kind of break my comments into two pieces,
one historical and one is 1994 and afterwards. \Wen
j oi ned the Energy Conmi ssion back in 1975 one of ny first
responsibilities, requirenents was to | ook at the Warren-

Al quist Act to see if | could understand it. A lot of us
back then were trying to sort out what it nmeant and how it
was to be applied.

And in going through the siting section, to ne at
that time, it was clear that there were all these projects
that were to be exenpt fromthe process. The utilities nade
sure that their projects that they had in the pipeline or
anticipated were protected fromthis new animal. And there
was the process that would be applied to nove things noving
forward

There al so then was that waiver to exenpt any of
those projects the utilities had in the pipeline. But

again, in ny reading early on there was the wai ver provision
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that Scott is referring to that was kind of an opt-in
clause. That's the way that | understood it at the tine and
understood it for years subsequent.

Now t he question is, why didn't anybody ever use
that provision If it was there? | think the answer to that
is very sinple. Back in the 1970s the utilities were still
putting in their next string of projects, H gh Desert
Nucl ear Power Plant, Cal Coal, Fossil 1 and 2. You can name
the list of projects that were large utility projects.

After that cane the QF era where projects
basically that were smaller were all owed to reduce power
pur chase agreenents. And nost of those projects were small.

They woul d be | ogical ones to cone into the Energy
Comm ssion's process. This was in the 1980s.

Those projects, however, were deathly afraid of
t he Conmm ssion's process. Nunmber one, it was stil
uncertain. It didn't provide any guarantees at that tine.
It was nore detailed and excruciating than the |ocal
government process, particularly if you had political
support for your project at a city or county |evel. Sounds
fam | iar even now.

But in addition to that the Conmm ssion had this
thing called the "need assessnent.” And at that day and age
we actually had an oversupply of electricity. The

Comm ssion actually had a queue where if you were a project
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you were allowed only X nunber of nmegawatts per year to be
permtted. Projects got into that queue and, you know, were
either dealt with or not dealt with. |In fact | renenber
hearings in this very roomtrying to determ ne what woul d be
in the queue and what woul dn't be in the queue and how it
woul d work, et cetera.

There was an IQtest for all QF devel opers back
then. And that is, what size do you build a power plant in
California. And the answer was, 49 negawatts because you
did not want to come into the Energy Comm ssion's
jurisdiction and experience the need test along with
everyt hing el se.

Well the world changed in the 1990s. As you
remenber deregul ati on was sonething that was the new thing
and projects at that point in time were |ooking to a new,
unregul ated market in the electricity industry. Conpetitive
mar ket | should say in the electricity industry.

And actually if you |look at a diagram of what the
applications were being received by the Comm ssion in the
1990s it dropped off precipitously. 1In fact, one thing I
woul d suggest in terns of context is in 2000 the Comm ssion
produced a docunent called I nprovenents to the Energy
Comm ssion's Energy Facility Licensing Process, which kind
of conpares what was going on in the Comm ssion before 1996

and after 1996.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B wWw N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

22

In terns of, very briefly, that context at that
time, 1994. | was the Deputy Director of the Energy
Facility Siting and Environnmental Protection Division.
was working with the Siting Commttee and with the CGeneral
Counsel in terns of trying to make revisions to the Warren-
Al quist Act. W saw restructuring comng. W wanted to
make sure that we were conpetitive with other state agencies
in ternms of our functions and duties. W wanted to clean up
the law to get rid of irrelevant, old things. If we could
put in new itens that we thought woul d be appropriate, and
frankly, we tried to actually stay away from ngj or new
initiatives at that tine.

Al'l of the projects being proposed in the '90s, in
fact in 1995 we had zero new siting applications; in 1994 |
think we had one or two. But everybody was uncertai n what
restructuring was going to do. They didn't want to propose
new power plants. But they knew to be conpetitive they had
to be big. They had to take advantage of econom cs of scale
and they al so needed to be natural gas. That was the fuel
of choice given the fact that we had an agi ng power plant
fleet. W had declining reserves. W needed to build power
pl ants and build them fast. Conm ssioner, as you recall,
during the energy crisis we did themin 21 days and four
nmont hs and si x nont hs, everything el se.

Anyway, that was the context, then, of the
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| egi sl ative changes that we |ooked at. So it was a cl eanup.

It was getting rid of old material. And we intentionally
tal ked to devel opers to see what was inportant to them and
several devel opers cane to ne and said, |ook. W realize
that the commtted market is comng but we would Iike an
option to cone into the Comm ssion. M reaction was, it's
al ready there. Nobody has exercised it but it's there.

So when we went through the Warren-Al qui st Act,
when we talked to the Siting Committee we excised, you know,
irrelevant sections but we left in the provision that Scott
i s tal ki ng about because we knew it was an opt-in provision.

W didn't make a big deal of it, it already existed. There
wasn't any reason to nmake a big deal of it. Besides, we
didn't want people to think we were doing a power grab and
m sunder st andi ng what was going on at the tine so we |eft
t hat section in.

Now t he question remai ns, why didn't anybody take
advantage of it? Well as | nentioned before, the
conpetitive market noved in. And after those anendnents
wer e adopted by the Legislature people were proposing big
projects, natural gas projects. PV was thought of at the
time but only really in the context of rooftop solar. It
wasn't really thought of in terns of a |arger thing.

In fact, nost solar facilities of any kind,

whet her they were concentrating or PV, were realized to be
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very expensive and only in unique circunstances would they
really be proposed in a conpetitive market. So frankly, as
deputy director of the siting division at that time, |

didn't think that we would be doing nuch of those. W had
dealt with solar before, you know, the Luz projects. |
didn't, frankly, think we would see any solar projects for a
long tine. So that's why the waiver had not been used.

In terns them of where we are today. M feeling
now, as then, is that the plain neaning of the | anguage
basically allows the waiver. It was an option that we
strategically nade a decision in 1994 to leave in so it
coul d be taken advantage of if desired by a devel oper. And
| think it also is consistent with the action of the
Legi slature. They concurred with our recomendation. They
el imnated a nunber of sections that were outdated but they
| eft that provision in at our recomrendation.

| would be nmore than willing to answer any
guestions. Again, | support the proposal that Scott is
putting forward.

MR. GALATI: So if | could just -- | promse |l
only take a mnute nore just to sunmarize. W think that,
again, the provision does not require you to cone here for a
PV project. It doesn't, we're not suggesting it shoul d.

We still believe that our interpretation is the

only reasonable interpretation of the plain neaning, it's
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supported by the legislative history both in '74 and in
1994.

We believe that if you stick to the narrow
interpretation of "facility,” find that it actually applied
to the grandfathering provision as proposed by staff, you
woul d be maki ng a decision that the Legislature in 1974
created two different |anguage pieces of a waiver, two
separate ones to acconplish the exact same thing. And you
woul d al so be ignoring in 1994 the conscious decision to
| eave the waiver in place, even though no grandfathering
provision was still in existence. Projects that were
subj ect to the grandfathering provision were subject for
three years or a CPCN

And you still can waive, by the way, if you have a
CPCN you still can waive under 25501.7. But 25502.3 we
think is a very, very reasonable interpretation. W believe
that it's supported by the case |aw fromthe Suprene Court
on how it would be interpreted. | think there is very
little risk to the Comm ssion of acting on this voluntary
wai ver and having a lawsuit or having a lawsuit that would
be | ost.

So we would like to make sure that we are -- while
we are dealing in the context of Ridgecrest it's a |egal
interpretation and it will have ram fications for other

devel opers who may choose at their own to cone here with a
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project that wouldn't normally have to conme here.

So thank you for as much tinme. | apologize for
taking that nmuch tine but it was a, it was sort of a conplex
issue to wite about and I think it's easier to tal k about,
so thank you.

PRESI DI NG MEMBER BOYD: | have no questions. |
appreciate the presentation. No need to apol ogi ze from ny
perspective. This is a conplex |legal issue that we have to
adj udi cat e.

M5. BELENKY: |I'msorry, can | -- this is Lisa
Bel enky at the Center for Biological Dversity. | just
want ed to make one comment which is that | have a previously
schedul ed court call at 11:00 and | will need to get off the
phone and | will try to call back in right afterwards.
wasn't able to reschedul e that hearing, which was schedul ed
before this call.

HEARI NG OFFI CER VACCARG  Thank you for that
information, Ms. Belenky. The next in order was going to be
staff. | don't see any particular reason why can't hear
fromyou next. | do have two questions, though, for the

applicant. So if you would just hold on for just a few

nmoments, Ms. Bel enky, | think we can hear fromyou before
11: 00.

M5. BELENKY: | am not asking you to change the
order. | amjust inform ng you so that there isn't the
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i npression created that I am not paying attention or
interested or trying to be involved in this. The hearing
was schedul ed without any notice to the parties and asking
whether it was an appropriate tinme and it turns out that it
is not for one of the parties; it is a very difficult tine
for me. And | amjust naking it clear that I amhere, | am
not asking you to change the order.

HEARI NG OFFI CER VACCARO. | understand that. And
what | amdoing is trying to extend a courtesy to you. So
if you would Iike to go next, Ms. Belenky, the Center for
Bi ol ogical Diversity is certainly welcone to do that. Right
now | do have two questions for the applicant and then we'l]l
ask you whether or not you are willing to make your conments
at this tinme before your 11:00 o' clock call.

M. Galati --

M5. BELENKY: This is not a cormment period, this
is oral argunment and | cannot actually do oral argunent on a
matter when | am up against a deadline to be on a court
call. The District Court would be very unhappy with me if |
amnot on that call at the exact right nonent. So | would
not ask for it to be that I be given sonme small anount of
time before | have to get off. | was sinply trying to
explain why I would have to | eave and conme back. Thank you

HEARI NG OFFI CER VACCARO  kay, thank you.

M. Galati, two questions for you. | think what
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is not clear in the notion, and | didn't see it in the reply
papers and still haven't heard anything yet fromthe
applicant so if | have mssed it | apologize. But perhaps
you could clarify what it is that the applicant is
proposing. | think the notion papers state that Sol ar Trust
wi shes to informthe Commttee that it is exploring redesign
and that the redesign would utilize photovoltaic technol ogy
but I think | amnot entirely clear.

Is it that the redesign envisions a 100 percent PV
facility? 1Is it that there would be a PV conponent? 1Is
that sonmething that has been put in witing before all of
the parties? Because | amnot sure on that. Please don't
answer yet because I'Il give you the second question and
t hen you can answer everything.

Just assumi ng for the sake of argunent that the
applicant is correct inits interpretation of the statute.
The statute al so has sone very plain | anguage used that
specifically states, and | am sure the applicant and
everyone is aware of this: "Any person proposing to
construct a facility excluded fromthe provisions of this
chapter may wai ve such exclusion by submtting to the
Comm ssion a Notice of Intention to file an Application for
Certification.”

At this point the applicant has submtted an

Application for Certification for a 100 percent sol ar
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t hermal power plant. Haven't seen a Notice of Intent at
this point and I'm wondering whet her or not the applicant
bel i eves that that plain | anguage woul d al so be applicabl e,
assumng that you're correct in your interpretation of
25502. 3.

MR, GALATI: I'll answer that question first. And
yes, we do believe we would have to file a Notice of Intent.

How t he Conmi ssi on handl es such a Notice of Intent would be
a subject of debate at a later tinme of what that actually
neans.

But you have to understand that we are in a
difficult position because the Commi ssion has not heard this
wai ver before. W certainly do not want to go out, redesign
a project that is 100 percent PV, file a Notice of Intent
with the Energy Comm ssion and find out after all of that
work that we shouldn't be here. So we are asking for a
| egal interpretation ahead of time. But our plan, our plan
is a 100 percent PV project that is nuch snmaller than its
current footprint in order to reduce the environnental
i npacts that have plagued the project. That is our plan.

We are not proposing a hybrid project. And
because we didn't -- we wanted the flexibility to continue
to work with the Commi ssion on this we needed an
interpretation on this.

| will tell you that we did approach staff and
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staff said that the Commi ssion's direction was that they
were going to handl e these kinds of things on a case-by-case
basis. And so while it is in the context of Ridgecrest for
us it is a pretty global request and understandi ng and

gui dance that we're hoping to applicants in the future about
what their options mght be. And it mght be that a brand
new applicant would need to file a Notice of Intent. So we
do agree that the | anguage does nean Notice of Intent.

HEARI NG OFFI CER VACCARO  kay, thank you. |
think at this time, M. Babula, if you're ready we'll hear
fromstaff.

MR. BABULA: Thank you. First I would just |ike
to start off, just to remind the Committee. Wile |
appreciate M. Therkel sen's historical perspective, he is
opining on legislation. And so the fact that he fornerly
wor ked here shoul dn't be given any greater weight in the
sense that he is not tal king about our regulations, he is
trying to assess what |egislation neans and trying to put
his own opinion forth regardi ng the neaning of these
different sections.

| think one of the key things that Scott pointed
out here is this definition and the plain reading, the plain
readi ng of the Warren- Al qui st Act definition of thernmal
power plant. [It's been discussed, it's been briefed. And

facility, thermal power plant 50 negawatts or larger, that's

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R PR R R R R R R R
g D W N B O © © N o g » W N B O

31

our starting point.

A lot of what he said | agree with. One of the
key differences is there's these two wai ver provisions. The
applicant's viewis that this 25501.7, that applies to these
grandf at hered projects, whether it be one that already has
an approval fromthe PUC or it's one of these three-year
ones that could be constructed in three years or it's on the
list of ones the Legislature found nmet that. So his viewis
that those -- that .7 handl es those particular projects and
this 25502.3 is for sonething el se.

However, if you look at ny subm ssion in ny brief,
the original 25501.5 section, which is the Iist of projects
the Legislature found nmet this three year construction date.

At the very end it identifies both those waiver section as
applicable. Were it says: "To the extent that Sections
25501. 7 or 25502.3 is nmade applicable.” And this parallels
the Attorney Ceneral opinion that | also submitted as part
of ny brief where it's tal king about the Nuclear A project,
whi ch was a P&E project that was listed. And the Attorney
Ceneral opinion says they can use both, either 25501.7 or
25502.3 to then cone before the Energy Comm ssion.

So what is the difference between these two
sections? Well, it's inportant to note that even though
they may apply to the sane projects they are different in

that one allows for a waiver to cone before the Energy

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

32

Comm ssion by filing a Notice of Wavier and the other one, a
Notice of Intent. So the difference is what the applicant
is going to have to do to affect these waivers.

So the fact that they apply to the sane types of
projects, it isn't unexplainable in that you don't have to
create a new definitional exenption to say, well what's the
point? The point is one is for projects that are just
begi nni ng, whereas if you are already further along and you
want to do a waiver then you can use .7. And that is
consistent wwth the Attorney General's opinion and al so the
| anguage in the Warren-Al qui st Act itself when it was
originally submtted where it has both sections in there.

Anot her thing that the applicant really has not
been able to produce is anything in the |legislative history
that di scusses this ability for sonmeone to cone before the
Comm ssion voluntarily with a project that is not thermal.
They are just focusing on PV but their interpretation would
lend itself to wind, to hydro as well as PV.

Now | have -- in the applicant's second brief they
had sonme | egislative history from SB 928 which was these
1988 changes where they added in the | anguage thermal power
plant is not PV and hydro and wind are not thermal. And
"1l pass out these -- this is just one page fromthat, from
the Senate Committee on Energy and Public Utilities and it

tal ks about the limtations of the Warren-Al quist Act. And

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

33

nowhere in here is there any discussion that soneone can
voluntarily conme before us with a PV project or a hydro or a
wind. In the Corments section it says, or in the
Backgr ound:

"Under the Warren-Al qui st Act the

California Energy Conm ssion is responsible

for siting thermal power plants of a size

equal to or greater than 50 negawatts.

El ectrical generating facilities which are

not thermally powered are exenpt fromthe

CEC s siting authority."”

And this woul d be the place where the Legislature
woul d want to rem nd people that there is this voluntary
aspect because they are adding in | anguage specifically in
here that says, thernmal power plants do not include
phot ovol taic and hydro and wind. So this is really
sonmet hing that needs a |legislative solution if there is
anbiguity.

There is nothing that they have been able to
produce that has ever been nentioned in any of the
| egi sl ative history, whether we're tal king about '74 or '78
or the '95 changes or the '88 changes that articulate this
exenption all owance for projects to cone before us that are
not thernal.

| think nmy brief fairly clearly identifies the
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staff's argunent. And let ne just check with nmy, check with
Eric here to see if he has anything to add.

(M. Babula confers with M. Solorio.)

MR. BABULA: Well let ne just summarize an
important part again and this is the difference between .7
and .3 with the Notice of Intent/Notice of Waiver. And this
al so addresses the reason these two provisions are stil
around is arguably they could still apply to these PUC
granted projects that may have not -- for some reason have
not started construction yet.

But the main focus is if you are going to do a
Notice of Intent, that's really at the beginning of the
process. And so if your project when the Warren-Al qui st Act
was first put forth, if your project is far enough al ong or
has gotten, received sonething fromthe PUC, then you would
want to do the Notice of Wiiver because you have al ready
gone through nost of the environnental analysis and so forth
and so that would be the applicable one. Wereas if you are
just starting, .3 would be the one you go for. And again,
there is just nothing in the legislative record history of
anyone ever identifying these waiver clauses that would
all ow for these non-thermal plants to conme before us. |
think that's all for now, thanks.

PRESI DI NG MEMBER BOYD: Thank you. Not being a

| awyer this is extrenely interesting, nme having to
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adj udicate interpretations of the law that so far parties
both argue things work in their favor. Now nore than many
times | synpathize with ny friends who are judges.

HEARI NG OFFI CER VACCARGC:  Ckay, sorry for that
brief interm ssion.

| think, again as | nentioned, we'll hear first
fromthe parties that submtted witten briefs in response
to the notion. There were only a handful of parties who did
that, Center for Biological D versity of course being one.
However, Ms. Belenky did indicate that for a short tine she
will be offline and hopefully will be back online to make
oral argunent.

So I think what we'll do at this point is nove
forward to the Western Wat ersheds Project and we'll hear
fromyou at this tine

MR. BABULA: Before you do that would you |ike ne
to pass out what | referred to? This would be the Senate
Comm ttee on Energy and Public Uilities, their assessnent
of -- this is what | read from so the Conmttee can have
it.

HEARI NG OFFI CER VACCARO M. Babula, yes, it's
fine if you hand that out. | think what's al so inportant
that you do is that you get that docketed because that is
sonmething that | think no one has referred to or seen before

this tine.
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MR. BABULA: Right.

HEARI NG OFFI CER VACCARC: So handing it out is
fine; you can do it at the end of the proceeding. And then
if you go ahead and get that docketed as well, thank you.

So at this time, M. Connor, if you are still on
the line we would like to hear from Western Watersheds
Proj ect.

DR. CONNOR:  Yes, good norning, | amstill on the
line. And listening intently, even though | amnot a |awer
ei t her.

We made a nunber of points in our response to the
applicant's notion. First of all there's this issue of
interpreting the plain | anguage of the Warren- Al qui st Act
itself. And to sunmarize my first point, clearly the
Warren- Al qui st Act itself specifically excludes photovoltaic
plants. | think that any interpretation of other clauses in
t he docunent certainly have to address the specific
prohibition that's listed in the | anguage and in the intent
of the Act.

Secondly, we are extrenmely concerned that if
jurisdiction, CEC jurisdiction is extended to PV projects or
to a specific PV project, this would actually violate CEQA.

Under the California Environmental Quality Act it is not an
appl i cant who chooses which agency will have jurisdiction.

It's the agenci es thensel ves that determ ne which agency has
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jurisdiction. And in this case we have a nunber of

potential agencies that would be the | ead on a CEQA

anal ysis, on a standard CEQA anal ysis. These agencies woul d
be California Departnent of Fish and Ganme and Kern County
itself.

It's unclear based on the brief description of the
project, of the revised PV project that we received fromthe
applicant, where in fact the project would be |ocated. But
the indication was that it would be | ocated south of Brown
Road, in which case it would be entirely on federal land, in
whi ch case the appropriate | ead agency woul d apparently be
California Departnment of Fish and Gane. |If the project is
| ocated on private land then really the | ead agency
(background noise) is the county. But it certainly is
uncl ear fromthe --

HEARI NG OFFI CER VACCARO. Excuse ne, M. Connor, |
have to interrupt you for just a nmonment to rem nd our other
callers that we need you to please hit the nute button
because we can hear everything you' re doing, even when you
nove papers. So right now we are hearing from anot her
caller's phone a | ot of background noise that is naking it
difficult to hear M. Connor. So again, please hit the nute
button until it is your turn to speak. | apol ogize,

M. Connor; if you could now conti nue.

DR. CONNOR: Ckay. GCkay, so we have this issue
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that CEQA itself |ays down the direction of who deci des who
the | ead agency is on a project. And the choice of the | ead
agency is nmade by those agencies that have a role in this
project. It is unclear fromthe project description what
role Kern County, if any, may have in this project. But
clearly there are going to be issues related to road use,
transm ssion lines and so on that nmay require county
permts. So it's unclear, you know, which agency should
have | ead jurisdiction. But clearly in this case it would
have to be the agencies to decide and not the project
appl i cant.

And thirdly, we object to the applicant's approach
because it basically snmacks of forum shopping. Wat's going
on here is despite the fact that repeatedly the project
applicant has stated that staff opposed the project it stil
wants the California Energy Conm ssion rather than
California Departnent of Fish and Gane or the County to
review t he project.

And we can only interpret that as meaning that the
proj ect proponent thinks that they are still going to get a
nore favorable review fromthe California Energy Conm ssion

And if the situation is such that the applicant can choose
whi ch of these agencies is going to be the | ead agency under
CEQA, it's essentially picking the best forumto get the

result it desires.
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So those are our, those are our statenents on this

not i on.

HEARI NG OFFI CER VACCARGC  Thank you, M. Connor.

Desert Tortoise Council. M. Silliman, if you are
still on the line we would Iike to hear fromyou

MR SILLIMAN: Yes, thisis Sid Silliman with the
Desert Tortoise Council. W did submt a witten statenent

in early July and that was properly docketed.

And in that statenent we urged the Conmi ssion to
reject both the requests that are included in that notion
for the jurisdictional waiver and the revised scheduling
order. W urge the Comm ssion to reject both of those.

The Desert Tortoise Council is a public group.
W're a small public group. W're also a nonprofit group.
And what 1'd like to do is introduce a notion here that
there is a public interest that is at stake that needs to be
taken into consideration. On the one hand I think that
Solar M1l ennium Solar Trust of America is really showing a
| ack of public -- a lack of regard for the public in this
particul ar instance.

The intervenor groups have put in considerable
time and resources over the last nonths in good faith. W
partici pated vigorously in the Myjave G ound Squirrel Study,
whi ch has now been abandoned.

And what we have seen since January is a series of
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notions from Solar M| ennium Solar Trust of America, which
have been multiple and a nunber of them have been
contradictory. Mdtions | think in effect, to keep the
project alive before the CEC. They asked for a postponenent
of the project to do the nultiple -- the Mjave G ound
Squirrel Study then abandoned that. They requested to

wi t hdraw the project in January then abandoned that notion
and conme back with a series of requests for extension.

And | think that -- here is where there is a |ack
of proper regard for the public and for the kind of
resources the public is putting in. And to boot in this
case, we don't have a public notice from Solar Trust of
Anerica as to the new project. They're exploring it, they
are thinking about a redesign. [It's a hypothetical project.

There is no real project here as yet.

Second, | think that this is not the forumfor
maki ng this decision. What Solar Trust of Anerica is
requesting here is a mpjor policy shift. And it seenms to ne
it is inportant to renmenber that the CEC as a forum as a
deci si on-maki ng body, is really largely outside the public
view, largely outside public scrutiny. There are very few
peopl e today fromthe public on this call. | didn't hear
anybody recogni zed but | doubt there is anybody fromthe
media on this. This is an inportant policy shift that |

think, in fact, ought to be subject of sone considerable
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public review and public scrutiny. Certainly there are
ot her groups that would be interested in this.

Another way to put this is | think Solar Trust of
Anerica is engaged in a kind of blatant attenpt to capture
the CEC to serve its interest on the basis of argunent that
goes far beyond the intent of the Warren-Al quist Act to
focus on solar thermal plants of 50 negawatts or | arger.
This is not the forumto shift that focus because the public
doesn't provide, doesn't have the opportunity to review this
and participate fully. And | don't nean any disrespect to
the Comm ssion but the reality is there is not much of the
public here. A major policy shift such as this really
should be nmade in the legislative arena. So again, this is
Sid Silliman, Desert Tortoise Council and | thank you.

HEARI NG OFFI CER VACCARO  Thank you, M. Sillinman.

The other brief as | nentioned a few nonents ago is from
Center fromBiological Diversity. | amjust going to check
whet her or not Ms. Bel enky is back on the |line and avail abl e
at this tine to nmake oral argunent?

MS. BELENKY: | have just rejoined and I would
like to -- if I could | would wait until the next person. |
don't know what happened in the, you know, the ten mnutes I
was gone.

HEARI NG OFFI CER VACCARO. In the ten mnutes that

you were gone we -- | don't know if you heard any of staff.
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We did hear fromstaff, we have heard from Wstern
Wat er shed Project and we have heard from Desert Tortoise
Council. And since you were the additional party who filed
a witten brief it's actually perfect timng for Center for
Bi ol ogical Diversity to nake its oral argunent.

M5. BELENKY: COkay, well thank you for giving ne
this time. 1 think we subm tted our papers, we generally
agree with the staff's interpretation on the statute and the
regul ati ons.

| feel that the nost inportant question here al so
is that this | ooks to be an overreaching of the jurisdiction
of the Conmmi ssion. There seens to be no standards and no
end in sight. [If the Comm ssion were to take jurisdiction
over this matter there would be no limt to its ability to
take jurisdiction over any other matter that was ostensibly
a power plant in the state of California. And we think that
this both encroaches on the jurisdiction of the counties and
cities and other entities and that it is not the intent of
the statute and it is not appropriate.

O herwise | think we would sinply stand on the
i ssues that we have raised in our brief and particularly
poi nt the Comm ssion also to the letter that was submtted
by the County of Kern, which is very actively dealing with
many of these applications at this tinmne.

HEARI NG OFFI CER VACCARO  kay, thank you,
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Ms. Bel enky.

At this point we would like to hear fromthe other
parties to this action, even though they did not submt any
briefing. So, Ms. Klebaner, if you are still onthe line is
there any argunment that you would |ike to make on behal f of
CURE?

M5. KLEBANER: No, thank you for the opportunity.

HEARI NG OFFI CER VACCARGC: W have not yet heard
from Kevin Enmerich or Laura Cunni ngham of Basin and Range
Watch. | don't know if they have been able to join us. |If

you are on the line this is your opportunity to nake

argunent .

(No response.)

HEARI NG OFFI CER VACCARO | am not hearing any
response.

So Kerncrest Audubon Society, | don't know whet her
we have been joined by M. Burnett or M. Mddlemss. |If

anybody is on the Iine on behalf of Kerncrest Audubon
Society this is your opportunity to nake oral argunent.

(No response.)

HEARI NG OFFI CER VACCARO  Ckay, | am not hearing
any response.

| think then the reasonable and fair thing to do
before we nmove onward with public coment is to allow the

applicant an opportunity to respond to the argunents nmade by
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the other parties. M. Glati.

MR. GALATI: Thank you, I'Il be brief.

First responding to staff. | just have a
guestion. Wiy woul d anybody choose to go through the NO
process when all they had to do was to file a sinple Notice
of Waiver? The NO process, especially back in the '70s and
"80s is a long, lengthy process that could take up to 36
nmont hs and then you had the right to file an AFC. So nobody
on their right mnd who was on the list and was
gr andf at hered woul d have elected to do the NO process
versus the Notice of Waiver. It has nothing to do with ho
far you are in the process. |If you were at the begi nning of
the process and didn't have to go through the NO you
woul dn' t .

Second of all, the Attorney General opinion on --
the i ssue about thermal power plant. A project that uses
thermal energy that is | ess than 50 nmegawatts is not a
t hermal power plant. So anybody that al so says that this
wai ver coul d have possibly been for projects that are
smal l er than 50 negawatts, they aren't a thernmal power plant
in the sane way as a PV project is not a thermal power
pl ant .

That's how the Legislature has witten the
provision. They did not wite a provision that says PV is

excluded fromjurisdiction. They did not wite a provision
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that says, projects less than 50 negawatts are excl uded from
jurisdiction. They included a definition of thermal power
plant. And so you heard M. Therkel sen di scuss how since
1974 and certainly in 1994 everybody thought that nmaybe
sonmebody who uses this mght be a 49 negawatt person who
woul dn't normal ly have to cone here.

But | contend when you | ook at the | anguage, a 49
megawatt gas-fired power plant is no nore a thermal power
pl ant than a 70 negawatt PV project. So the waiver applies
to something or it applies to nothing. That is really the
crux of our argument.

It is inappropriate to read the term"facility”
and not use the definition of thermal power plant. They
need to be read together. And the only way to cone up with
staff's analysis is to only read part of that definition
It's either to say it only applies to grandfathering
provi sions and the Legislature was not smart enough and the
Energy Conmm ssion was not smart enough to take out that
provi si on when they took out all the other provisions, which
the Suprene Court says you cannot do. O it is only to read
part of the definition and say, oh, it applies to thernmnal
projects | ess than 50 negawatts.

You have to read themtogether. And for evidence
of why you read themtogether, and ot her people, not just

M. Galati talking, the Attorney General opinion that they
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cite reads themtogether. And the Legislative Counci
opinion that we cite reads themtogether. You nust read
them together. And when you do you conme out with a
provi sion that has no purpose.

As far as 25502.3 being listed. This is what I
believe to be the case. The 25502.3 waiver is the big
circle. It's the large, general waiver. The 25501.7 is the
wai ver specifically for those smaller projects. | assune
t hose projects on the list.

25501.7 is still intact. |f somebody had a CPCN
on a project and wanted to do a 30 negawatt additi on;
woul dn't normally be here. Let's even say it was thernal,
okay. A 30 negawatt addition. |[If they had a CPCN they
coul d wai ve the provisions that they are excluded and do
that nodification under 25501.7 today. Because it still is
intact, it just no longer deals w th grandfathering projects
on a list or projects that were there for three years. It
deals with projects that have a CPCN. And who knows, if
sonebody had a CPCN in 1972 or they got it when they were
under the list and they now want to add 30 negawatts to it,
t hey coul d wai ve under 25501.7 and cone to the Conmm ssion.

But the Legislature in 1974 recogni zed t hose
weren't all the people that could waive. They needed a
general waiver, a much |arger waiver, and that's the only

expl anation for 25502.3 and it's what they said in 1994.
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And you heard M. Therkel sen say -- and while M. Therkel sen
does not speak on behalf of the Legislature he does renenber
why the Energy Conmi ssion didn't ask for 25502.3 to be
removed. That just gives us just an extra little
underpinning in case there is any question.

But | ook at the specific |language. The specific
| anguage in and of itself. You don't need any | egislative
hi story. You just need the sinple provision of the case | aw
that says, you can't cone up with absurd results. Need to
follow the | egislative guidance to say, don't wed yourself
to definitions when they don't nmake sense. And | ook at the
provi sion that says, this waiver is different than 25501.7
because it says "except that waiver."

To address the issue on forum shopping. W're not
tal ki ng about forum shopping for who does the CEQA anal ysi s,
okay. And | know that you might be dealing with that in
ot her projects. W're tal king about who issues the permt,
that's what we're tal king about. And if the waiver is
applicable and if an applicant elects to use the waiver they
are subject to the Energy Comm ssion's exclusive permtting
jurisdiction which conplies with CEQA.

| would also like to address this basic notion
t hat somehow | ocal agencies are gypped. That |ocal agencies
don't have a voice or that the public is duped if we conme to

t he Energy Comm ssion. | challenge anybody in this room and
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on the phone to find a nore rigorous process and nore public
input in a CEQA-related matter than any project that | have
ever worked on at the Energy Conmm ssi on.

There's nore public hearings and public
opportunity in this process than there is required by CEQA.

You know, CEQA you don't even have to have a public
hearing, just witten comments. At the Energy Comm ssion
there's the right to put on evidence, there's the right to
chal I enge, there's workshops. There is no public disservice
by an applicant asking to cone here. There is only a public
service if they come here.

So this idea that there is an ulterior notive that
we are going to try to get out of mtigation or not |isten
to the | ocal agencies, when has that ever happened at the
Energy Conmm ssion? Never. The |ocal agencies have a say,

t hey have access and the public has nore access here than
ever before. | also challenge just a sinple | ook at the
mtigation that projects that went through the counties are
paying and mtigating versus here at the Comm ssion.

So again what we are tal king about here is an
interpretation of the existing law. You have the right to
do it. You are the agency to do it. It's your law. And we
think we presented to you a very, very clear case how you
are not extending your jurisdiction, you are just invoking

this particular provision that has been there since 1974 and
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was reaffirmed in 1994.

| think that's all we have to say in rebuttal so
t hank you for that opportunity.

HEARI NG OFFI CER VACCARO  kay, thank you,

M. Galati. | think your final coments are probably a very
good segue to the public conment portion of today's
proceeding. | think it would be appropriate, given that

M. Galati just referenced the |ocal public agencies, to
hear fromthe County of Kern. So, M. Mirphy, | notice that
you are still on the line. If you are willing to nake any
comment -- | know that we did receive the letter just this
nmorni ng fromKern County so this is your opportunity in the
public conment portion to speak if you would like to do so.

MR. MJRPHY: Yes we would, | appreciate that.
Again, ny nanme is Craig Murphy; I'mthe Division Chief for
the Kern County Pl anning and Comunity Devel opnent
Department. A couple issues I'd |ike to address. First of
all froma permtting standpoint, solar photovoltaic
projects in Kern County require the issuance of a
conditional use permt.

The issue for the County here really is the fact
that the project is proposed on private |land. Kern County
is very famliar with solar photovoltaic projects. W have
been processing 20 negawatt projects up to 900 negawatt

projects. W have conpleted 12 of these projects. W have

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

50

got 15 Environnental |npact Reports that are currently in
process. | ampleased to say froma processing standpoi nt
we are getting these docunents out and ready for public
review and consi deration by our local officials in
approximately 11 to 12 nonths. So we are extrenely

know edgeabl e when it comes to sol ar photovoltaic projects.
And we really consider it, especially when we tal k about it
on private land, as an issue of |and use conpatibility.

Det erm nati ons have to be nade regarding the
preservation of ag land. View sheds are inpacts that have
to be | ooked at, evaluated and should have a | ocal |and use
deci si on- maki ng process. Access not only to the site but to
surroundi ng property owners. Mny tinmes these projects are
| ocated in areas adjacent to sone residential or other uses.

Public inmpacts. Specifically, solar photovoltaic
projects and the panels thensel ves are exenpt from being
reassessed by local jurisdictions. W have specific
mtigation that we have worked out with the industry. W
have been working on these for probably about two years now
as these projects started initially comng forward and we
have specific mtigation and conditions that we have been
applying to all of our solar projects.

Again, what it really cones down to from our
aspect is that this is an issue of local jurisdiction, |and

use conpatibility. You know, | don't see any reason why we
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woul dn't be able to handle this project and expedite it to
get it to the decision-nmaking process any nore efficiently
t han anybody el se.

Wth regards to the comrents about |ocal input.
Wiile it very well may be that there is public input through
the CEC process, when it conmes to these type of issues
peopl e know their council nenbers, they know the board of
supervi sors nenbers. They're famliar with the process,
they're famliar with being able to go to a board hearing
and stand up and speak. So while there may still be an
opportunity for public process, when it comes to projects on
private lands clearly people are nore confortable calling us
to ask questions, appearing before our elected officials to
state their comments, than they would be in any other forum

You know, in all honesty, if the CEC were to take
jurisdiction, you know, the |ocal agency considers that that
t hey woul d be subverting the | ocal zoning process and the
| ocal responsibilities that the Kern County Board of
Supervi sors woul d have when it conmes to jurisdiction on
| ocal property.

There are no technical engineering expertise that
is necessary for a solar photovoltaic project that the
County would not be able to handle and deal with. Again,
there are franchise routes when it comes to connection to

substations that have to be dealt with. These are al
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i ssues that the County is extrenely famliar with, extrenely
know edgeabl e when it conmes to the processing. W have been
working with the industry for over two years on these
projects. W are preparing Environnmental |npact Reports for
any project of substantial size given the |ocal and

curmul ative effects associated with these projects.

And quite honestly, | would doubt that there is
any local jurisdiction that is nore famliar or
know edgeabl e when it comes to these types of projects than
Kern County. When it cones to renewabl e energy, we have
adopted our renewabl e energy goals. W have been processing
wi nd and sol ar projects for an extended anmount of time and
it is our determnation that this is a |land use
conpatibility issue that is nore appropriately addressed at
the local |evel than through the CEC.

Wth regards to whether that is a possibility of
the project or portions of it being proposed on BLM
property. | would also note that we have a nunber of
projects where we are preparing joint EIR EI'S docunents that
are al so proposed on BLM Again, these are things that we
are not unfamliar wth,.

And it is just our position that really when it
comes down to the siting of these projects it is nore one of
| ocal land use conpatibility. Decisions have to be made on

whet her or not certain projects are appropriate in certain
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| ocati ons and we have the process in place by which we can
go through that analysis and ultimately that decision-nmaking
process.

And it is our determ nation that specifically when
it cones to private property, any taking of the |ocal
el ected officials' jurisdiction when it conmes to the types
of mtigation, the types of conditions and the types of |and
use authority and permtting process, we believe that would
be inappropriate. And we don't see any reason why it is not
nore efficient and better to have the project proposed and
processed at the local |evel than through the CEC.

So again, that would conclude ny comments. |
woul d absolutely be willing to answer any questions your
Comm ssi on may have or anything al ong those |ines.

PRESI DI NG MEMBER BOYD: M. Mirphy, this is
Comm ssioner Boyd. A little bit of a reaction to your
presentation and your witten submttal. Wat | see before
us now i s no question on your process, on your county's
knowl edge. Your county, in ny long famliarity with it, has
every right to feel proud of your processes and your
know edge.

And this is not an action to consider taking away
your jurisdiction in any way, this is, as | have listened to
it and read all the naterials, is a question of the right of

an applicant to voluntarily request it be subjected to the
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CEC standard process rather than not. And that has yet to
be adj udicated or decided. So it is not to be -- it should
not be interpreted as taking away your jurisdiction.

The other point that is puzzling to nme, and the
applicant or staff or others can comment at any appropriate
time, is the private | and versus public |land i ssue you have
raised. Your letter is pretty strong on the point that al
solar PV projects on private land are the jurisdiction of
your elected officials. And you have made the argunent that
| and use on private property therefore is the sole
jurisdiction of the Kern County Board.

| don't even think that's a question before us or
if that's that relevant a statenent to the question before
us. But | just wanted to point out at this point this
Comm ssi oner doesn't see it as a private |land versus public
land issue. O do | see it as us versus Kern County or any
taki ng away of jurisdiction. Anyway, | wanted to say that
at this point in time because | ama little puzzled by sone
of the testinony and we'll have to deal with it.

MR. MJRPHY: Conm ssioner Boyd, if |I nmay respond.
| do appreciate those coments. | don't believe that it
woul d be the CEC that would be doing this. | think we are

nore afraid of the unintended consequences. W have a
nunber of solar projects that we are currently processing.

And | am not saying that your -- that the CEC doesn't have
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the right to make this determ nation or whether or not --
you know, | know that nost of the discussion previously was
al ong whet her or not you can or cannot even take that
action.

| bring for you a nore straightforward approach
when it comes to the actual processing and just the opinion
that in practicality and in process, based on the issues
that have cone up in ternms of our processing, that we
believe that it is nore appropriate that these be handl ed at
the local |evel rather than through the CEC.

Again with that being said, | do appreciate your
comments and in no way did we really take that as the case.

We are just nore concerned about every single project then
deci di ng and nmaki ng that determ nation, well, I'"mgoing to
go through the CEC process instead. You know, | have no
i dea exactly what you would require. Again, we have had a
nunber of discussions with smaller projects ranging in size
from10 to 15 nmegawatts to again, we processed a 900
megawatt sol ar PV project.

So again, part of it really has to do with the
pot enti al uni ntended consequences. And again, it is just
our position that given the fact that really what it cones
down to is a land use conpatibility issue, whether or not
it's appropriate for this site to be located at this

| ocation adjacent to these additional uses. Especially
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since the fact that we are not allowed to reassess a
majority of the projects based on property taxes, based on
the fact that there are a nunber of interconnection concerns
that need to be dealt with. Not so much in the Ri dgecrest
area but in the Rosanond area specifically. It is just our
position that this is better and nore appropriately
processed at the |l ocal |evel.

But again, with that being said, if our letter
canme off, you know, it did not intend to cone off that the
CEC was trying to take over |and use deci sion-making from
our local officials. W were just afraid of unintended
consequences and the fact that that is generally not the
case when it conmes to other types of projects that we
consider to be of, you know, where the primary issue is one

of land use conpatibility.

PRESI DI NG MEMBER BOYD: | thank you for your
comments. It still leaves a big question lying on the table
for us to consider. | struggle to see that big a difference

at this point in tine between a PV project and any ot her so-
si zed industrial project.

And it does seemto ne that any county's concerns
woul d be considered in the state process just as nuch as
t hey woul d be considered by the |local folks. But that's not
the i ssue here so thank you for your response.

And | don't know, M. Galati, if you want to -- or

EHLERT BUSI NESS GROUP

(916) 851-5976




© O ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

57

the staff wants to comment at all since |I've started an
exchange here.

MR. GALATI: No, other than | can just say to Kern
County, there are all good reasons that an applicant m ght
elect to go to the County. Certainly here -- worked on a
| ot of projects where the issues were primarily county,
including a lot of the renewable projects that we processed
| ast year.

And we think that the Energy Comm ssion nmade us
conply with the County's LORs. And the Energy Conm ssion
| ooked at inpacts, |ooked at the effects of the tax base and
the revenue and what the inpacts were and there's quite a
bit of mtigation in a lot of those projects that have to
deal with those inpacts to the County that would normally be
of fset by taxes. | think that the Comm ssion has been doi ng
t hat because all projects since the Comm ssion has been
around have been in a city or a county and the Conm ssion
has a long history of incorporating that county process,
t hrough staff analysis and through actual testinony and
deci si on- maki ng.

| understand that M. Mrphy is proud of what he's
done and we'd certainly like to continue to talk with him
about how good he is. W're a devel oper and we are not
doing one project in California, we want to be here for a

long tine. So we'll continue to talk to M. Mirphy but I
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think it doesn't have any bearing on what we had asked you.

MR. BABULA: | would just add that the -- | nean
the County, | can understand the County's concern being that
if they have a nunber of devel opers who have been com ng
before them and they suddenly have this new option that
wasn't clearly around before then that coul d change the
dynamics in the way the counties deal w th devel opers,
trying to get things done there, if they have an out where
they can just come over to the Energy Conmm ssion.

PRESI DI NG MEMBER BOYD: Well, | guess | amold and
cur nudgeonly enough to feel, and experienced enough to feel
that the Energy Conmm ssion process is pretty fearsone,
forebodi ng, | engthy, thorough. Up until today I would have
t hought people would go out of their way to avoid comng to
t he Energy Commi ssion. But we're dealing still, in ny mnd,
with an issue of interpretation, the neaning of |aw. Enough
sai d.

HEARI NG OFFI CER VACCARO. W' |l continue with the
public conmments. W have a nunber of callers who are not
identified. | suspect sone of you are nenbers of the public
who would like to make a conment. So if we could hear from
you at this time we'd appreciate it.

(No response.)

HEARI NG OFFI CER VACCARO. There is no one

clanoring to be heard but again I'lIl nmake the call. |If
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there are any individuals on the phone |ine, nmenbers of the
public --

M5. DECKER: Hell 0?

HEARI NG OFFI CER VACCARO O nenbers representing
agencies, we'd like to hear fromyou

M5. DECKER: Hell 0?

HEARI NG OFFI CER VACCARO  Hel | o.

M5. DECKER: This is Judy Decker from Ri dgecrest.

HEARI NG OFFI CER VACCARO Hi, Ms. Decker. Wuld
you |ike to make a comment at this tine?

M5. DECKER: | have a question. The gentleman
from Kern County tal ked extensively about this project and
private land and M. Gl ati did not question that. Does the
proj ect now include private |and?

HEARI NG OFFI CER VACCAROT M. @Gl ati, if you would
i ke to answer.

M5. DECKER: And if so, where is it?

MR. GALATI: No, the project does not include
private land. Wat we are |looking for is a configuration
south of Brown Road in a smaller way to mtigate the inpacts
that have been identified. | apologize for not correcting
the Kern County Planning Director on that issue. But |
think the issue before the Comm ssion is unrelated to
whether it's private or public land, as Comm ssioner Boyd

said. But we are not proposing anything on private |and.
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M5. DECKER: All right, thank you. And if you are
doing a new project | do have anot her question for you.
Does not the issue of the Mojave Gound Squirrel still
still be there?

HEARI NG OFFI CER VACCARO. |I'Ill answer that at this
time, Ms. Decker. The actual or potential inpacts of the
project that is currently before the Comm ssion or proposed
redesign are matters that would certainly be a part of the
evidentiary process, things that would be included in the
staff assessnent subject to other comment and testinony from
parties as well as interested persons.

But none of those matters are at issue today. The
only question before the Conmttee is to hear fromthe
parties and fromthe public on the very narrow i ssue of the
applicant's intention to use this provision of |aw to have
t he Energy Comm ssion assune jurisdiction over what m ght be
a 100 percent photovoltaic project.

M5. DECKER: Right. Well, | will echo
M. Sillimn's sentinents about, about the public also.

HEARI NG OFFI CER VACCARO  kay, thank you.

Are there any ot her nmenbers of the public on the
t el ephone who wi sh to make a public comment at this tine?

(No response.)

HEARI NG OFFI CER VACCARO  Not hearing any. |

don't see any nenbers of the public in the roombut | have
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been wrong about that before. So | will scan the room and
ask whether or not there are any individuals in the room who
wi sh to make a public conment?

(No response.)

HEARI NG OFFI CER VACCARGC: No one is even naking
eye contact with me at this nmonent so | amgoing to take
that as a no. And unless Conm ssioner Boyd has any further
guestions I will turn this over to himto adjourn today's
pr oceedi ng.

Before | do that, the Commttee will not be
issuing a decision fromthe dais. This is a matter -- it's
wei ghty, a lot of conplex issues as briefed by the parties.

This is a matter that will be taken under subm ssion by the
Commi tt ee.
PRESI DI NG MEMBER BOYD: This is Comm ssioner Boyd
In closing it would be very easy for ne to just say, fine,
we have taken everything under subm ssion and we wll --

(Musi ¢ comi ng through tel ephone line.)

PRESI DI NG MEMBER BOYD: How appropriate. Sonebody
has their Mizak playing again throughout our room Thank
you. Thank you, Maggie, | believe.

In any event, | amconpelled to make a few
comments that don't bear on the specifics of the decision as
| see it but just to make it clear again, as has been stated

before, we are not deciding on this project or a project.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o o1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

62

Not deciding that the CEC has jurisdiction over PV in
general. React to earlier comments about people capturing
the CEC or its Conmm ssioners. | don't think that's been the
truth, a fact in the past and I don't think that's a true
st at enent .

And t he deci sion here does not, does not really
bi nd any ot her decision. W have had the public | and versus
private discussion. W have had points of viewon this is
an attenpt to exclude public process and it's forum
shopping. And | think I would concur with any conments
about the thoroughness of the Energy Comm ssion's process
and the staff's process. 1It's not necessarily the
Comm ssioner's process, the entire process. And | would
historically think people would try to stay away from here
if at all possible.

Therefore, the question before us, again in ny
mnd, is |ooking at the statutes, "the | aw' quote/unguote,
as to an applicant having the legal right under this lawto
voluntarily submt to CECreview. | think that's a sinple
lay, ny sinple lay interpretation. That is the issue we
have taken under subm ssion and have to debate.

It has nothing to do with the thoroughness or
conpetence of a review process at a local level. It does
not exclude the CEC process in general. No nmatter what the

project is it does not exclude any |ocal input or any input
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fromlocal governnent in particular.

So again we are back to a very conplicated, albeit
inny mnd, fairly narrow interpretation of the intent or
the neaning of California statute. That is not going to be
an easy choi ce.

| have perhaps | ess history than M. Therkel sen
with the Energy Comm ssion but probably nore history than
anybody on the phone or in this roomin the operation of
state governnent and the need to interpret the neaning of
the Legi slature or what they may say in a narrow comment on
sonmething and its applicability to a broader question. So
in any event we will be guided by, certainly advice fromthe
Commttee's own | awyer.

And with that I will thank you all for being here
and adjourn this hearing.

(Whereupon, at 11:45 a.m the Committee

Heari ng was adj ourned.)

--000- -
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