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Request for Supplemental Evidentiary Hearing in Lu of Opening Brief

CARE respectfully requests that the Committee and Hearing Officer schedule a supplemental evidentiary hearing on the disputed topic areas of air quality, biological resources, land use, hazardous materials management, public health, traffic and transportation, and worker safety and fire protection, as these topics (contained in the additional Testimony provided in Staff’s purported “Tesla Power Project Response to the Committee” questions dated October 29) all contain new or modified conditions of certification requiring open and fair deliberations by all the Parties that can only be provided via an evidentiary hearing. Additionally CARE has not yet received a copy of the Supplemental Air Quality Testimony of the Applicant dated October 30,2003.  

CARE informed the hearing officer that additional testimony must be subject to hearings and cross-examination in an Email dated 10/22/03.

I didn't know that new exhibits and testimony was allowed after the close of the evidentiary hearing process? I am also aware that air quality staff has been meeting with the applicant without including Intervenors. Might I suggest we hold another evidentiary hearing where all the Parties will have an equal opportunity to present their additional testimony and exhibits and allow us to cross examine staff and the applicant on such additions to the evidentiary record? 

    It really is unfair to us as a Party to allow the applicant and staff to formulate mitigation measures outside the normal hearing or workshop process. In light of recent events it appears premature to file opening briefs when the evidentiary record is not yet complete. If my suggestion are not within your discretion or desire please inform me immediately, or if you prefer, I will file this as a formal motion before the Committee.
CARE offers up this request to the Committee to make a good faith effort to avoid the pitfalls encountered in the EAEC project that forced CARE to litigate before the California Supreme Court the Commission’s approval of that project. We wish to exercise all due diligence to exhaust all administrative remedies prior to seeking judicial review in this case.  

In order to exercise all due caution in these proceedings we respectfully incorporate “Intervenor Sarvey’s Post hearing Brief and objection to Omissions and Errors in the Transcript” dated this day as if fully set forth by CARE.

If, within the Committee discretion, you choose not to allow the additional evidentiary hearing respectfully we will only provide additional comments in this matter following the issuance of the Presiding Members Proposed Decision (PMPD) for this siting case as further participation would be futile as the CEC process as presently carried out is tainted with gross unfairness, inequity and inherently fraudulent goals.  For example, the Committee should indicate as precisely as possible how long the staff and applicant will be given to provide the additional information requested by the Committee, and how long they will be allowed to continue dribbling out the requested information on an irregular, piecemeal basis, particularly in regard to critical air quality, biological, and water resources, which is very frustrating to and time consuming for the experts we have already retained, and which greatly interferes with if not completely precludes public participation. Part of our frustration stems from the fact that the Staff applies environmental (particularly the analysis of immediate and long-term, as well as individual and cumulative, impacts on air, water and biological resources), engineering and public health/safety analyses to numerous technical areas.
 


The way the staff and the applicant is being allowed to piecemeal the process is analogous to the strongly forbidden  “chopping up [of] a proposed project into bite-size pieces which, individually considered, might be found to have no significance on the environment.”  (Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 716, citing Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145, 1171, 1172; see also Bozung v. LAFCO (1975) 13 Cal.3d at 283-284; Sundstrom, 202 Cal.App.3d 296, 309.)  In the present case what we have is a chopping up of the CEQA duty to provide requested information into bite-size pieces that trivialize the nature and extent of project impacts.  In addition, the piecemealing requires that Intervenors respond, and allows the applicant to then reply, without requiring a comprehensive analysis, and without providing structure or finality to the process.  And when the process gets near the end, strict time lines are imposed which create additional burdens on Intervenors and other members of the public, further hindering if not completely preventing their full and meaningful participation in a process heavily weighed in favor of an applicant with virtually unlimited resources whose only excuse for piecemealing the required information is to use it as a tactic to avoid or minimize opposition.  This is accompanied by the CEC’s own well-publicized emphasis on the policy of expediting the siting and approval of powerplant projects.  
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By  
Filed Electronically 11-03-03 

Michael E. Boyd – President, CARE

5439 Soquel Drive

Soquel, California 95073 

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
Verification

I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on November 3rd, 2003, at Soquel, California
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	� In terms of the cost of public participation, the scope of the CEC review is simply overwhelming to a citizens group that must rely on public donations to retain the experts to properly participate.  To a multi-national corporation such as FP & L Energy, on the other hand, the expense is merely a tax-deductible cost of doing business that probably doesn’t even make a noticeable dent to corporate coffers. 
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