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Errors and Omissions

     On September 23 Intevenor informed the Public Advisor that serious errors and omissions were contained in the Evidentiary Record for the Tesla Power Project.  Intevenor requested that the Energy commission correct these errors and omissions to properly reflect the Evidentiary Proceedings.  The Public Advisor informed Intevenor that the Hearing Officer requested that Intervenor provide a list of errors and omissions observed in the Recorded Transcript.  Intervenor maintains that it is not his responsibility to correct the transcripts and lodges a formal protest on the condition of the Evidentiary Record and intentional Omissions from the Evidentiary Record.  On September 24 Intevenor placed a call to Peters Shorthand Recording Corporation requesting a recording of the Transcript of the Evidentiary Record to comply with Hearing Officers request for corrections to the record but was informed that audio tapes have been destroyed.  Should legal challenge ensue in this proceeding it is necessary to correct errors and intentional omissions form the recorded transcript.  Intevenor supplies below a list of observed errors in the transcript and requests a Record of Conversation from all parties on the so called Water Workshop that occurred on September 11, 2003

19 HEARING OFFICER GEFTER: Back on the

20 record. I want to explain to members of the

21 public what process we just went through here.

22 The parties had asked to have a discussion of the

23 issues, so that we could narrow the areas from

24 litigation.

25 And so we recessed off the record into

1 what I called the workshop, it was more like a

2 conference, a discussion. It was a public

3 discussion, members of the public were present

4 during the discussion. And the parties told us

5 what some of the issues are that they re concerned

6 about with respect to water supply to the project.

7 And during that discussion Commissioner

8 Geesman gave the parties guidance as to what

9 issues he thinks are important. I don't know if

10 you want to reiterate that now?

11 COMMISSIONER GEESMAN: No.

(RT 9-11-03 p. 192,193)

     Intevenor contends that such unrecorded workshop was illegal and in that workshop the Committee expressed pre commitment to the Recycled Water Alternative that precluded meaningful discussion of the Fresh Water and Dry Cooling alternatives prejudicing the proceedings in an unfair manner to the Applicant and the Interveners.  (Official Protest Docket #29855)   Additionally the Hearing Officer illegally censored public comment in the September 18, 2003 hearing at page 216 Line 22.  (Official Protest Docket # 29996, 29981)      Intevenor also objects to Supplemental Air Quality Testimony of the Applicant dated October 30,2003 received November 1,2003 and to additional Testimony provided by staff in Tesla Power Project Response to the Committee Questions dated October 29.  Intevenor informed the hearing officer that additional testimony must be subject to hearings and cross-examination in an unanswered Email dated 10/23/03 7:52 AM and yet such Testimony was submitted.   The following errors were discovered by Intevenor in a short review of the Record and the list is not intended to be complete.

Errors in the Transcript.

13 INTERVENOR SARVEY: Page 326 of the ASE. (RT 9-10-03  p. 42)  AFC not ASE
12 APPLICANT COUNSEL GALATI: Let me

13 suggest that, with respect to your first question,

14 you will find that information in our integrated

15 energy policy report docket, and I think I would

16 direct you to a report called the Electricity and

17 Natural Gas Assessment report that Staff published

18 I believe in July.  RT 9-10-03 p. 54)  Mr. Geesman talking not Galati

20 APPLICANT COUNSEL GALATI: And also the

21 Commission's web site is regularly updated as to

22 the numbers of both megawatts that have been

23 brought on line in recent years, megawatts that

24 have been permitted but have not yet come on line,

25 and megawatts currently in the licensing process.

1 And that web site I think is updated monthly. (rt 9-10-03 p. 54) Mr. Geesman talking not Galati

13 MS. SARVEY: Susan Sarvey, Bay Area
14 Citizens for Legal Equality. I thought that was

15 very interesting, when he was talking about this

16 preserve, and it sounds very interesting.  rt 9-11-03 p. 86  (Should read Citizens for Clean Air and Legal Equality)

17 And then when I'm talking about perc (?) (RT 9-11-03 p. 163)

3 MR. BOYD: Ms. Erichson, regarding

4 exhibit 80. It's a letter from Sue Orloff to you.

5 And in that letter did she state that the value of

6 current proposed mitigation sites in this area

7 will be greatly devalued as a result of this

8 development? Was that her conclusion?

(rt 9-11-03 p.  178)  Should read Sarvey

9 HEARING OFFICER GEFTER: Ms. Gefter?  Should read Ms. Houck
12 And I'm not willing to accept that they

13 are going to have such a clean plant that they

14 don't need to go to the Legionella conference.

15 I've heard no discussion of friants. And what

16 I've been learning about friants lately is

17 extremely disturbing.

19 Those of us who have lived here, and who

20 live here now, know that there are two huge big

21 projects coming online within the next six months

22 to a year. And one is the gateway on 11 Elamors
23 (sp). That's going to be a huge big thing that's

24 going to require a lot of water.

9-12-03 p. 221  Should read Lammers Rd.

(9-12-03 P. 214)  SHOULD READ PRIONS

Air Quality

        It is difficult to brief Air Quality when applicant and Staff have submitted late testimony on the Topic in violation of the Evidentiary Rules.  How can any party be expected to brief this subject when no one has been allowed to cross examine the late filed testimony of Staff and the Applicant.  In a good faith effort I will attempt to address the issues.

Cumulative Air Quality

   The Cumulative Air Quality analyses for this project are incomplete and inadequate to identify the projects impacts in conjunction with the tremendous amount of development near the project site.  Applicant and staff have failed to include the majority of reasonably foreseeable Projects that are contained in staffs land use analysis.  To date despites staff’s assertion in the FSA that all project emissions will be mitigated only partial mitigation has been proposed.  At this date without the benefit of a hearing on staff’s latest mitigation proposal it is impossible to determine if Staff has even approached partial mitigation of the projects identified impacts.  Without an opportunity to cross staff on its current proposal dated October 27, 2003 it is unclear what this complicated mixture of mitigation proposal entails much less mitigates.  Staff has developed a proposal with the applicant that is in violation of the Ex-parte rules that is vague and unclear and requires a reopening of the Evidentiary Hearing to explain this proposal on the record.   I support Staffs analysis in the FSA but it is unclear on what the latest proposal requires of the Applicant.

PM-10 Mitigation

The proposed Road Paving Credits are ineffective as the Projects Pm-10 Mitigation.

     The applicant’s road paving credits are not an accepted form of Mitigation for Combustion pm-10.    Exhibit 96 the CARB Memo on Road Paving Credits states ‘We believe that there is no technical justification for allowing PM emission reductions from road paving to offset Pm-10 increases from natural gas combustion.”  The applicant should be given no credit for these road paving credits.   The Road Paving Credits are ineffective in the winter months when Pm-10 violations occur because of the extreme fog and precipitation that occurs at the Altamont landfill.  The road paving credits are totally ineffective in a seasonal mitigation scheme because of the moisture that limits there effectiveness at that time of the year.  The applicant proposes no emission offsets for the construction fugitive dust  emissions from the Tesla Power Project and accordingly should be given no credit for the fugitive dust emissions from Road Paving Credits that normally spread only a few hundred meters from the emission source.  The Altamont landfill also has a limited useful life in comparison the Tesla Power Projects estimated 40 year operational lifespan and mitigation will not be provided for the life of the project by utilizing these credits since the Altamont Landfills air permit expires in 7 years. (Exhibit 51 p.4.1-43)

Crown Zellerbach Pm-10 Credit #831 is not effective in mitigating the projects pm-10 Emissions

     The applicant proposes to offset 98 tons of his Pm-10 Emissions with an Emission reduction credit created in 1984.   The EPA has negatively commented already on the applicants proposed use of pre-1990 credits in their comments on the PDOC.  This credit for 98 tons was created 20 years ago and is of no value as violations of the State Pm-10 standard in the project area have increased from 18 in 1995 to 60 in 2001 and 2002.  (Exhibit 102) Clearly Pm-10 violations of the state standard are increasing and these credits wouldn’t provide any mitigation of the projects future Pm-10 Emissions. 

PM10 Trends Summary: Stockton-Hazelton Street
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2002
60
0
31.2
36.2
35
87
123.6
100

2001
60
0
30.6
35.3
35
140
154.7
99

2000
36
0
29.1
32.2
33
91
151.5
96

1999
60
0
30.2
36.3
32
150
155.7
100

1998
43
0
24.4
29.1
29
106
127.1
92

1997
26
0
26.8
29.7
27
98
125.7
96

1996
18
0
23.7
27.4
29
127
132.1
98

1995
18
 
23.8
23.2
32
109
144.0
69
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 The project provides no mitigation for the PM-10 precursors of 29.55 tons of SO2 Emissions and 186 tons of Ammonia Emissions

    The projects mitigation package provides no mitigation for the projects 29.55 tons of SO2 Emissions.  Staff considers the precursor pollutant of SOx a contributor to secondary Pm-10 and the lack of SOx mitigation results in a remaining significant secondary particulate sulfate impact. (Exhibit 51 p. 4.1-43)   The projects will also emit 186 tons per year of Ammonia which will form into an undetermined amount of Secondary PM-10.  The applicant testified (Exhibit 48 p. 4 ) that the applicants voluntary acceptance of a 5 ppm ammonia slip will result in an unknown benefit due to the limited formation of secondary pm-10 that will result from a lower ammonia slip level.   The San Joaquin. Valley has an extreme particulate matter problem and it is important to provide mitigation for the impacts that 186 tons of Ammonia will trigger.    Available research (Spicer C.W. Nitrogen Oxide Reactions in the Urban Plume Science 215 1095-1096 1982) indicates that the conversion of NOx to nitrate is approximately between 10 to 30 percent per hour in a polluted urban area where ozone and ammonia are present in sufficient amounts to participate in the reaction.  Other research (ARB, 2002) also shows that secondary ammonium nitrate (formed by NOx and ammonia) can account for over half of the wintertime PM2.5 mass during the winter at most of the urban sites in California.  Recent  Research (Watson, J. G., Fujita, E. M., Chow J. C., Zelinska, B.,Richards, L. W. Neff W., Dietrich, D. “Northern Front Range Air Quality Study Final Report” Desert Research Institute Document n. 6589-685-8750-IF2 (1998))  has shown that in an ammonia rich area, a reduction of 50 percent ammonia will reduce 15 percent of fine particulate matter, equivalent to a 30 percent conversion rate for ammonia.  Accordingly the applicant should supply mitigation for the 186 tons of ammonia a year that the project will emit.

Staff should not give the applicant 70% credit for the effectiveness of ERC’s located in the Pittsburg Antioch Area.

     Staff in air quality table 19 rates the effectiveness of the Applicants BAAQMD Emission Reduction Credits.  Staff citing the EAEC Staffs analyses (Exhibit 51 p. 4.1-39) gives the applicant 70% credit for ERC’s located in Pittsburg and Antioch.  CEC Staff in the EAEC siting admitted that they had no technical basis for giving any more that 23% credit for any BAAQMD ERC’s and did so only to give the applicant a break and allow the project to be sited.
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Land Use

The project does not comply with Measure D.

     The voter approved initiative Measure D seeks to preserve the project area for agriculture and open space.  Measure D restricts the size of infrastructure to what is necessary to serve the needs of Eastern Alameda County.  Policy 14A states “the County shall not provide or authorize public facilities or other infrastructure in excess of that needed for permissible development consistent with the initiative.” (Exhibit 75 A page 3) Clearly 1169 MW is far more electricity than is needed to service Eastern Alameda County which already has adequate service.   Dick Schneider Co-author and Campaign Manger for Measure D testified that the proposed project was not allowed under Measure D and one would assume the author would know the intent of the initiative. (Exhibit 75B)  The Sierra Club who sponsored the initiative passed a resolution opposing the Tesla Power project because it is not compatible with Measure D. (Exhibit 74A)  

The project violates the Williamson Act.

     The project violates the Williamson Act because it does not comply with Measure D and other provisions of the Williamson Act.  In order to qualify for Cancellation of the Williamson act the project must be compatible with all County Laws Ordinances and Regulations.  The project cannot result in adjacent lands being removed from agriculture which it does. (Exhibit 14)  There is other nearby parcels that are equally suitable for the power plant that are not under the Williamson Act. (Exhibit 51 p. 6.29)    The project is not compatible with adjacent uses such as the Herrera Mitigation Bank.  (Exhibit 14A)

Biological Resources

The project is not compatible with the Existing Herrera Mitigation Bank and the proposed mitigation parcels.

     The project site was first analyzed in the Metcalf Energy Center Proceeding.  

However, in the event kit fox are observed, the impacts may be significant and unmitigable due to rare occurrences in this portion of their range. Additionally, it would not be preferable to bring development to this relatively undeveloped site

(Alternatives analysis Metcalf Energy Center FSA p. 721 )

     The project site was listed as a poor location due to the rich diversity of Biological species that occur at the site.  Susan Jones of the US Fish and Wildlife Service testified that she thought that its location next to the Herrera Conservation bank made it a poor location for a power plant.

6 BY INTERVENOR SARVEY:

7 Q The adjacent parcel there that's shaded

8 in purple is the Herrera mitigation bank, an

9 existing biological preserve. Do you feel that

10 it's appropriate to set an 1160-megawatt power

11 plant next to an existing biological preserve?

12 A I think when this project first started,

13 we wrote a letter and suggested that there might

14 be better locations for the project. You know, we

15 prefer projects to be set on areas that have

16 already been industrialized -- you know, brown

17 fields as opposed to green fields. So the Service

18 is probably on the record saying that they would,

19 you know, if we were building a power plant, which

20 we're not, that we would prefer that it was in an

21 industrial area, as opposed to next to this bank.

(RT 9-18-03 p. 96 Susan Jones)

Dr Smallwood agreed with Susan Jones that this was a poor site for a power plant and would degrade the existing mitigation bank next door.

23 MR. BOYD: Okay, let's talk a little bit

24 about mitigation banks. First, do you believe

25 that a power plant is compatible with a wildlife

1 preserve?

2 MR. SMALLWOOD: No, I don't think that's

3 compatible. I mean, I don't think you need an

4 expect up here to tell you that a power plant is

5 going to be a problem for wildlife right next door

6 to it.

(RT 9-11-03 p. 150)

Sue Orloff the top expert on the San Joaquin Kit Fox also agrees that the project will impact the Herrera Mitigation Bank and surrounding habitat.  (Exhibit 80)

The power Plants  impacts will affect the adjacent  proposed mitigation lands. 

    The power plant was considered a dispersal barrier to the San Joaquin Kit Fox and yet the mitigation lands surround the project.  Dr Smallwood testified that this mitigation scheme was truly inadequate. (RT 9-11-03 p. 159)  One of the top experts on the San Joaquin Kit Fox Sue Orloff agrees (Exhibit 80).   Staffs Testimony Exhibit 51  p. 4.2.32 states:

Wildlife may be impacted, harmed, or disturbed by anthropogenic noises. Available scientific literature indicates that levels above 60 dBA (especially above 80dbA) are known to cause acute disruption of behavior, physiological harm (deafness, altered immune state) and/or avoidance of the affected area (Manci et al. 1988). 

     Staff noted these impacts but failed to quantify them. 

16 MR. SARVEY: And how far was that

17 distance that that 60 DBA emanated from the plant?

18 MS. ERICHSON: I don't have that

19 information right here in front of me, but I

20 believe it's in my testimony. Do you have it? I

21 think you just read it to me.

22 HEARING OFFICER GEFTER: If your

23 testimony has that information --

24 MR. SARVEY: It's not in there.

25 MS. ERICHSON: It does contain that

1 information.

2 MR. SARVEY: Could you direct me to

3 where that is please?

4 MS. ERICHSON: Second paragraph, under

5 the impacts of noise and lighting, on page 4.2-32.

6 MR. SARVEY: It doesn't define how far

7 the 65 DBA level emanates. Do you have an

8 estimate of that?

9 MS. ERICHSON: Well, it will be below 42

10 DBA within a mile of the project facility.

11 Perhaps immediately around the project facility it

12 may be around 80 DBA.

13 MR. SARVEY: So essentially you don't

14 know how far that 60 DBA line emanates from the

15 project, basically?  (RT 9-11-03 p. 180,181)

Dr Smallwood testified that the power plant will impact the Herrera Mitigation bank and the proposed adjacent mitigation parcels.

18 MR. BOYD: Do you agree with her

19 statement that the value of the current and

20 proposed mitigation sites in this area will be

21 greatly devalued as a result of this development?

22 MR. SMALLWOOD: I absolutely agree with

23 her, yes.  (RT 9-11-03 p. 151)

    The power plants construction and operational noise levels can reach levels as high as 90 dBA.  The sensitive species near the plant will be driven off by the noise and activity and lighting at the site making this a poor mitigation scheme. 

The projects Cumulative Air Impacts in conjunction with other reasonably foreseeable projects has not been assessed for impacts to sensitive species. 

     Air pollution from the project has the potential to impact sensitive species such as the Red Legged Frog and the Tiger Salamander.   Applicant’s and Staff’s failure to provide a complete Cumulative Air Analysis that includes Reasonably Foreseeable  Development Projects inhibits an accurate assessment of the projects cumulative air impacts to sensitive species.  Staff notes the uncertainty in the FSA as demonstrated below. 

 it is prudent to note that amphibians are sensitive to air pollution and those that inhabit the region may be impacted cumulatively by the air pollution produced by the TPP in addition to other regional sources (vehicular exhaust). Additive and synergistic impacts of air pollution may also be occurring. There are not enough data to rule it out, yet there are similarly no data indicating that it is likely to occur

In conclusion, while staff is concerned that there may be cumulative biological impacts due to general air pollution in this region, there are difficulties in identifying the baseline conditions and predicting the additional impacts of the proposed project. (FSA Exhibit 51 p. 4.2-30)

   Staff in the FSA commented that they were concerned that the air quality mitigation identified by Staff be implemented to avoid deposition from criteria pollutants affecting sensitive species. (Exhibit 51 p. 4.2-30)   At this time it is not clear what Staff’s air quality scheme consists of as it has not been subject to evidentiary scrutiny and additional testimony is being entered into the record in violation of the rules of evidence.  CEC Staff’s analysis in the Metcalf Energy Center should have been a first clue that this biologically diverse area is a poor place to site a power plant. 

Visual Resources

CEC Staff testimony indicates that the project will have significant adverse impact at 3 of the 7 KOP’s that it analyzed.  (Exhibit 51 p. 4.11-45)   The applicant’s inability to provide an adequate Landscaping plan due to Biological Concerns will allow the project to have an unmitigated adverse impact for up to 5 years according to staff’s testimony.  This will violate several Alameda County general plan ordinances since there is no time element associated with their 

LORS.  (Policy 115, 114, 107, 106A, 113 B etc.)

Socioeconomics

The siting of three power plants within 6 miles of each other is a disproptianate impact to the population in the Tracy and Mountain House area including minority pockets that exist within the 6 mile radius of the power plant.  The CEC incorrectly interprets Environmental Justice LORS to apply only to minority populations.   The lack of a Cumulative Air Quality Analysis which includes all reasonably foreseeable projects prevents an analysis of Cumulative impacts to minority populations or the general population.

Worker Safety and Fire Protection  

The staff and applicants analyses contain the same flaws as those in the EAEC.  The Staff continues to claim that there is very little flammable material at a power plant.  The Staff continues to ignore the impacts of traffic congestion on response times and advocates “optimistic response times condemned by the Presiding Member in the EAEC.  This is perplexing and brings into question how this can continue to happen.    The response times in this case mirror the inaccurate estimates in the EAEC.  

 6 There is very little to burn at a power

7 plant that is not covered by an automatic fire

8 suppression system. Now, I'm not talking about a

9 switchyard, and I'm not talking about other

10 substations. I'm talking about the power plant

11 itself. So there's actually very little to burn

12 that is not covered by an automatic system. (RT 9-10-03 p.  187 Greenberg)

 16 The third point I'd like to make that an
17 impact has to be found before mitigation would be
18 required or suggested by Staff, and an impact is

19 not just a function of what the consequences would

20 be should an accident occur, but rather, a

21 function of the consequences times the probability

22 that an impact would occur.

(RT 9-10-03 p.185 Greenberg)

Comments like these prompted this response in the final Decision for the EAEC.

198

The Committee is troubled by the rigor of the analysis performed on this topic and by certain assertions by individuals. Staff argues that “power plants, in general, rarely require off-site fire fighting response as a result of the lack of burnable materials at a power plant.” This statement is perplexing, since this plant is a natural gas fired plant and as such, consumes 5,000- 7,200 million Btu/hr of natural gas (AFC 2-8) at 600-800 psig through a dedicated pipeline (AFC 2-8). The plant contains several lubricating oil tanks, which would contain

30,000 gallons of flammable lubricating oil during normal operations. The plant is also equipped with a number of electrical transformers and oil contact breakers (OCB’s) that are filled with (combined total 100,000 gallons) insulating and combustible (under certain conditions) oil. (AFC 8.12-3) These amounts of combustible materials are significant and the associated risk should not be so lightly dismissed.

The record also indicates that Staff relies on a survey of Applicant’s 13 power plants as the basis for concluding that “the need for EMS response is also minimal.   The Committee feels it is important to recognize the difference between risk and response. Risk is the probability of an event occurring times the magnitude of the event; response is the actions that would be taken given that the event (regardless of probability) has occurred. In our conclusion, Applicant and Staff, in their analysis, have both emphasized the former (low risk) at the expense of the latter (response). The Committee feels that risks associated with the construction and operation of EAEC need to be acknowledged, managed, and properly mitigated. Power plants are inherently hazardous places. When these hazards are acknowledged and mitigated through measures, equipment and training, risk can be reduced to an acceptable level.

Ignoring or inappropriately minimizing the risks, sows the seeds for accidents, injuries or even fatalities. It can also lead to complacency and under-preparedness for a response, which is unacceptable to this Committee and a potential disservice to the community at large.

Recent experience at the Southern California Edison (SCE) Vincent Substation and the Calpine Wolfskill peaker are current examples that in spite of an operator’s best intentions and maintenance practices, errors do occur and equipment does fail, sometimes disastrously and with significant consequences. Catastrophic events can and do occur over the life of a power plant. The Committee is not persuaded by either Applicant’s survey or Staff’s assessment of the risk.

Applicant, ACFD, and Staff agree on the estimate of response times. While we could agree that the response times are comparable for a rural area, the region is quickly becoming urbanized and is already impacted by urban traffic patterns. Hence, we believe that the agreed upon response times are optimistic. As an example, it may not always be the case that a hazardous material response coming from San Leandro could be made in 35 minutes during the height of rush hour traffic as claimed by ACFD. As a result, the Committee concludes that ACFD may, from time to time, have to rely on other entities such as TFD to provide emergency response to EAEC and /or be the first responder under mutual aid arrangements.

(Final Decision EAEC p. 198,199)

The hearing officer has instructed Staff to create a condition of Certification to address the continuing burden placed on Tracy Fire and the Taxpayers in Tracy from the siting of three power plants.  I await that condition for further comment but expect that it is not forthcoming. 

19 HEARING OFFICER GEFTER: That's fine.

20 If the Fire Department representatives could work

21 with Staff and the Applicant to provide some

22 language and a condition that reflects, to the

23 extent you can, what this agreement is, it would

24 be helpful.  (RT 9-10-03 p. 205)

12 HEARING OFFICER GEFTER: Okay. And then

13 we need some more information about the automatic

14 aid agreement, and perhaps that can be included in

15 language for condition that talks about the water

16 tenderer truck and the arrangement that the

17 Applicant has with Alameda County.

(RT 9-10-03 p. 237)
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