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On 07-16-04 the Commission voted to approve the Application for Certification for the Tesla Power Plant 01–AFC–21.  Prior to that approval, on 06-19-04, CARE was served by US mail with a seven-page reply brief from Commission Staff.  Staff’s brief was dated and post marked 06-15-04, and apparently was served internally to the Commissioners less than 24 hours before they made their decision.  (Trans. 06-16-04 Business Meeting, pages 59, 60)   The Commission appropriately struck Staff’s eleventh-hour submission from the record.  However, CARE wishes to set the record straight.  It is apparent that the Commissioners were influenced by Staff’s submission, which mischaracterizes the record and the law with respect to this decision.  CARE wishes to exercise its rights as a party to provide rebuttal evidence setting the record straight and allowing the Commissioners to conduct deliberations free of the taint of Staff's improper last-minute submissions.
  CARE's presentation must be allowed because it should ultimately lead to a reversal or modification of the Commission's Decision.  What follows shows that the record does not support the statements made by Staff in their out-of-time submission.
 

Air Quality Finding

On page 2 of its submission Staff states:  “Sarvey alleges that Air Quality Finding 37 is not supported by substantial evidence. He is in error.  The air quality data provided supported a 70 percent effectiveness factor for ERCs in the Carquinez Strait area.”  This may be true for Ozone precursors, but Staff’s own testimony refutes a 70% benefit for any PM10 ERCs from the BAAQMD:

Transport of particulate matter along with PM10 and PM2.5 precursor pollutants is less well-understood. Similar to ozone, a certain amount of pollution transported from the Bay Area could be presumed to affect the ambient PM10 concentrations in the northern San Joaquin Valley; however, ozone violations normally occur in the summer and fall quarters when winds from the west are predominant, while PM10 and PM2.5 violations normally occur in the fall and winter when winds are more often stagnant, less frequently from the west, and thus less conducive to interregional transport (SJVAPCD 1997). In contrast to summertime ozone violations, wintertime PM10 violations in the northern San Joaquin Valley are probably much less influenced by pollutants from the Bay Area.  (Exhibit 51, page 4.1-9.) 

Staff’s assumption that the Crown Cork and Seal 1984 PM10 ERC from Antioch of 91 tons -- which is almost 50 % of the project's PM10 mitigation -- will provide 63 tons of CEQA Mitigation is not supported by Staff's own testimony just quoted above.  This is critical as San Joaquin County has been classified as one of the few counties in the entire Nation in nonattainment  for  both the annual and 24 hour standard for PM2.5  recently established by the EPA.  Staff’s 70% factor for this 91-ton ERC in Antioch leaves a large unmitigated PM2.5 Impact in San Joaquin County.   A 70% transport factor is not supported by any party in the Tesla proceeding or Staff's own testimony.  The applicant in his opening brief objects to Staff's 70% factor, as follows:   

Midway objects to Staff’s development of its own transport factors and requests the Committee rely on the SJVAPCD expertise in the field of protecting its region from Bay Area emissions. (Applicant's Opening Brief, page 5.)

 
SJVUAPCD's own analysis provides only a 27% effectiveness factor for BAAQMD ERCs from Antioch.  (Exhibit 22.)  Tuan Ngo, who developed the 70% factor in the EAEC case, testified that he did so only because if he applied what we know about the transport impacts from the CARB study on which the transport analysis is based we would not be able to site a power plant.  ((EAEC, p. 211, 06-03-03 RPMPD Conference, CEC Staff Comments.)   The presiding member, Chairman Keese, in the Final Decision’s CEQA Analysis on the EAEC project rejects the 70% factor.   (EAEC Final Decision, page 144.)   A 70% ERC effectiveness for PM10 ERCs from Antioch is unsupported in both the Tesla and the EAEC proceedings by all parties, and leaves the Tesla project's PM2.5 emission unmitigated in one of the worst PM2.5 counties in the Nation.  This is evidence in the Record. 

On page 2 of its 06-15-04 submission, Staff further opines as follows:

Coincidentally, if Tesla were in the SJVAPCD, the SJVAPCD could allow use of the Pittsburg/Antioch ERCs with a 1.5:1 offset ratio. SJVAPCD Rule 2201 Section 4.13.2 allows projects to use ERCs from other air districts, if they are located within 50 miles. This means that if these ERCs were used within the SJVAPCD, according to SJVAPCD Rule 2201 Section 4.8, their effectiveness would be the reciprocal of 1.5:1, or 66.7 percent, substantially the same as staff’s 70 percent effectiveness factor. 

 
Staff has misled the Commissioners on the laws governing the use of Emission Reductions from other air districts.  SJVUAPCD Rule 2201 4.13.10.1 prescribes that Emission Reductions must be obtained from an area that has a nonattainment classification that is equal to or higher than the area in which the new or Modified Major Source is located.   Clearly the BAAQMD does not have a higher nonattainment classification than the SJVUAPCD. 

     
More importantly, the California Health and Safety Code provides as follows:

Section 40709.6 (a) Increases in emissions of air pollutants at a stationary source located in a district may be offset by emission reductions credited to a stationary source in another air district if both the stationary sources are located in the same air basin, or if not located in the same air basin, if both of the following requirements are met:

(1)
The stationary source to which the emission reductions are credited is located in an upwind district that is classified as being in worse nonattainment status than the downwind district pursuant to Chapter 10.

Clearly, the SJVUAPCD would not be able to use any of the BAAQMD ERCs under the present circumstances.  Staff has blatantly mischaracterized the applicable LORS.

Conflicts with Local Air Quality Management Plan

Staff testifies on page 2 of their submission that the SJVUAPCD PM10 Plan accounts for transport from the Bay Area and, therefore, the Tesla Project's PM2.5 emissions will not hamper the valley's attainment plan  as they are accounted for, as follows:

Sarvey believes that the SJVAPCD 2003 PM10 Plan does not include the Tesla emissions. That plan does account, however, for transport from other regions, including emissions from sources in the Bar (sic) Area such as the Tesla project. 

Staff has mischaracterized the SJVUAPCD 2003 PM10 Plan.  (Exhibit 92.)  The Plan does not even discuss transport issues because, as Staff’s own testimony evinces:  

Transport of particulate matter along with PM10 and PM2.5 precursor pollutants is less well-understood. Similar to ozone, a certain amount of pollution transported from the Bay Area could be presumed to affect the ambient PM10 concentrations in the northern San Joaquin Valley; however, ozone violations normally occur in the summer and fall quarters when winds from the west are predominant, while PM10 and PM2.5 violations normally occur in the fall and winter when winds are more often stagnant, less frequently from the west, and thus less conducive to interregional transport (SJVAPCD 1997). In contrast to summertime ozone violations, wintertime PM10 violations in the northern San Joaquin Valley are probably much less influenced by pollutants from the Bay Area.  (Exhibit 51, page 4.1-9.)    

 
The SJVUAPCD knows PM10 is unlikely to be a large factor in transport because of wind speed and direction in the months when PM1010 is a problem, as discussed above.   As for the PM10  Plan accounting for growth in emission from the Tesla Power Plant, SJVUAPCD lists PM10  emission from electric utilities as .38 tons per day (Exhibit 92, page 3-25), which is not even as much as Tesla’s .57 tons per day of PM2.5.  Obviously, the 2003 PM-10 Plan does not consider transport from the Tesla Project or the BAAQMD.  Staff, on page 3 of its submission, further states that 

Sarvey similarly claims that 150 tpy of PM2.5 would be unmitigated, but ignores that more than half of the PM10 and PM2.5 emissions would occur during months when no significant impacts would occur and that the project provides 79 tpy of PM10 and PM2.5 mitigation from ERCs (also Table 19). Staff has previously noted that portions of the criteria pollutant emissions would occur during times of the year without existing violations. (FSA, p. 4.1-45)   

In its analysis, Staff neglects to inform the Commissioners that San Joaquin County and Valley are in nonattainment status for the annual PM2.5 standard as well as the 24 hour standard as recently promulgated by the EPA in its 06-29-04 statement.   As the Decision states, on page 157, “Mr. Sarvey submitted data from CARB to show that violations of the state PM10 standard occur every month of the year, not just the first and fourth quarters. (Ex. 108, pp.4-8.)”   Again Staff’s 06-15-04 submittal mischaracterizes the record and Staff’s seasonal mitigation strategy fails to provide mitigation to prevent violations of the annual PM2.5 standard.

CO Mitigation and LORS Compliance
On page 4 of its submittal, Staff incorrectly states the following:

In the South Coast Air Quality Management District, a nonattainment area for CO, the most recently licensed major power plant would achieve 4 ppmvd (Inland Empire, December 17, 2003, 01-AFC-17).  

But Staff’s own air quality expert knows this is untrue.  The Magnolia Power Plant was recently approved in the South Coast Air Quality Management District at a 2ppm CO limit.  Staff's own data request number seven on BACT showed this.  The AFC specifies that the proposed BACT levels from the combustion turbines will be 2.0 parts per million (ppmvd) of NOx and 6 ppmvd of CO on a three-hour average.  (AFC Table 5.2-13, p. 5.2-26.)  The U.S. EPA recently identified a federal Lowest Achievable Emission Rate (LAER) for this type of equipment to be 2 ppmvd for both NOx and CO on a 1-hour average for NOx and 3-hour for CO.
  Because the Tesla equipment is required to implement BACT, which would be as stringent as federal LAER (AFC, p. 6.2-20), the proposed BACT levels should match the levels specified by the U.S. EPA. Staff’s comments of the PDOC from Terrence O'Brien dated 02-27-03 states as follows: 

The District's BACT determination for CO does not fully reflect recent determinations by us EPA on other Energy Commission siting cases.  Current US EPA recommendations indicate that the technology proposed by the applicant a CO level of 2ppmv @ 15% O2 should be considered achievable by the project (Exhibit 23 response to comments on the PDOC) 

The record contains ample evidence that a CO level of 2ppm is federal LAER and has been permitted and achieved in practice since 2001.  (Exhibits 113 and 117.)  Therefore, the Commission must adopt a 2PPM CO limit. 

Ammonia Slip Mitigation

 
Staff’ opines as follows on page 5 of its erroneous submission: 

Sarvey continues to overlook two important details on this issue. The first is that the Tesla project would have to meet more stringent direct PM10 emission limits than the Massachusetts projects. The stack testing results summarized in the draft ARB report (Exhibit 113) suggest that there is some compromise between ammonia slip and PM10 at the point of exhaust, and that the Massachusetts regulators seem to accept a higher direct PM10 emission rate while forcing lower ammonia slip.

 
 It is unclear from where Staff draws the inference that ammonia slip is somehow correlated to PM10 emissions.  This is another peculiar, new analysis presented in Staff’s 06-15-04 Brief.   It is at least a relief that Staff does finally acknowledge Exhibit 113, which provides evidence that ammonia slip limits of 2ppm in conjunction with a 2ppm CO and NOx limit have been achieved in practice in Massachusetts since 2001.   There is no reason for the Decision to accept a higher limit than has been permitted and achieved in practice for over 3 years regardless of staffs peculiar 11th hour analysis.  

Cumulative Health Risk Assessment for PM2.5 Impacts
On page 6 of its 06-15-04 brief Staff also testifies as follows:

Mr. Sarvey asserts that “staff also admits in its response to my request for clarification that they performed no health risk analysis of the PM2.5 impacts from the Tesla Plant or a combined risk assessment.  Mr. Sarvey fails to understand that staff analyzes the impacts from project air emissions in two separate technical areas in its testimony: air quality and public health. Criteria pollutants, including PM2.5 (as a subset of PM10) are analyzed by air quality staff. Both project direct and cumulative modeling have been done for PM10 and results compared to health-based Ambient Air Quality Standards (AAQS) that have been established to protect the health of even the most sensitive Californians. Since staff found that project emissions contributed to violations of the standards, staff proposed to completely mitigate project PM impacts and such mitigation is recommended in the RPMPD.  PM2.5 impacts from the three power plants in the Tracy area.

The health risk assessment results for the Tesla project are well below the recommended threshold level (approximately 6 and 23 times less for acute and chronic impacts, respectively), indicating that additional analysis of criteria pollutants was not necessary as part of the public health portion of Staff’s analysis.    

Staff once again ignores the annual PM2.5 impacts of .57 tons per day of PM2.5 emissions from the Tesla project, much of which is unmitigated due to Staff’s seasonal mitigation approach and its overvaluing of the Antioch PM10 ERC from 1984.  Staff also fails to acknowledge that Staff allowed the EAEC 149 tons per year of PM2.5, which by Staff's own analysis lacks adequate mitigation.  The air quality analysis establishes that if unmitigated, Tesla’s PM2.5 emissions alone will provide a significant impact to the existing violations in the project area.  Staff owes it to the public to perform a health analysis on the PM2.5 emission from this plant and the EAEC because the CEC has now sited three major power plants within six miles of the City of Tracy.

Conclusion

CARE believes that Staff’s eleventh hour brief and analysis completely mischaracterize the record and applicable LORS and has potentially influenced the Commissioners' Decision in a negative manner.  Now that CARE has set the record straight on many of these issues, CARE believes that after another hearing to properly discuss these matters, the Commission must reverse its Decision, which was influenced by a patently misleading and inappropriate reply brief to Intervenor Sarvey’s comments on the RPMPD.  CARE requests that the Commission require a 2PPM CO and 2PPM ammonia slip limit on this project.  CARE also requests that additional PM2.5 mitigation be provided for the project's annual PM2.5 and 24-hour impacts by eliminating seasonal PM10 mitigation and providing an appropriate effectiveness factor for the project's 1984 PM10 ERC from Antioch. The project should supply an additional 104 tons of PM2.5 mitigation above the 46 tons provided in AQ-7 in San Joaquin Valley as described in Intervenor Sarvey’s Reply Brief at page 16.   Without these changes in the Decision the project does not employ federal LAER and also does not comply with CEQA or other LORS relating to transport impacts.  (See Title 17 of the California Code of Regulations, sections 70500-70600).  

In order to provide mitigation for all months when PM10 and Ozone violations occur and compensate for the 70% ERC effectiveness factor for offsets from Antioch and Crockett, Staff would have to revise Air Quality Table 20 as follows and provide an additional 104 tons per year of PM2.5 2.5 mitigation:

Revised Air Quality Table 20

Residual CEQA Liability for Seasonal Mitigation
Seasonal Term              Quarter                  NOx              PM10        SOx      VOC

                                                                     (tpy)             (tpy)           (tpy)      (tpy) 

Residual Liability after BAAQMD ERC’s                           182.01          150.25        29.5    32.01  

Liability January, February, March      Q1                                        30.33             37.56           4.9

Liability April, May, June                     Q2                                         15.16             37.56                    2.66

Liability July, August, September       Q3                                          45.05            37.56                     8.00

Liability October, November, Dec       Q4                                         30.33             37.56          2.5     2.66
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� In other words, to assure their approval complied with the law, and particularly with the strong 


right of public participation required by the Warren-Alquist Act, CEQA and other LORS, it was simply not enough for the Commissioners to strike Staff's submissions from the record.  More is required to assure the public that the Commission was not, in fact, unduly influenced by Staff's untimely presentation.





� Under the present circumstances, to provide adequate assurances to the public, the Commission should make specific findings to this effect.





� The U.S. EPA took this position on two occasions in recent months. Attachment AQ-1 includes copies of a 10-25-01 letter to the South Coast Air Quality Management District and an 06-19-01 letter to the San Luis Obispo Air Pollution Control District.
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