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PROCEEDI NGS
2:07 p.m

HEARI NG OFFI CER RENAUD: Good afternoon,
| adies and gentlermen. I'mecalling to order the
evidentiary hearing for the GAF Tracy Conbi ned
Cycl e Power Plant Project, which has an
application for certification before the
California Energy Conmi ssion.

I am Raoul Renaud; 1'mthe Hearing
Advi sor assigned to this matter. | will introduce
t he people who are up here on the dais.

To ny far right is Kourtney Vaccaro, a
Heari ng Advi sor observing today. To ny imediate
right is David Hungerford, Advisor to Conm ssioner
Art Rosenfeld. To ny immediate left is Karen
Dougl as, Chair of the Energy Conm ssion and
Presi di ng Menmber of the Conmittee assigned to hear
this matter. And to her left is CGalen Lenei, her
Advi sor.

The Conmi ssion consists of five nmenbers,
and in a power plant siting case the Conm ssion
assigns two Commi ssioners to forma Conmittee to
oversee the proceedi ngs and prepare a proposed
decision. The Commttee Menbers, as | nentioned,

are Chai rman Dougl as, Presiding, and Arthur
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Rosenfel d, Associate Menmber. Commi ssioner
Rosenfel d was unable to be present today.

Let ne ask now that the nenbers of the
Conmi ssion Staff who are present introduce
t hemsel ves.

MS. WLLIS: Good afternoon. M nane is
Kerry WIllis; I'mSenior Staff Counsel. And with
me is Project Manager Al an Solonobn. Also in the
audi ence we have Matt Layton for ghg if there's
any questions. And Marie MlLean that covered the
vi sual testinony.

HEARI NG OFFI CER RENAUD:  Thank you.

And. Did you introduce M. Solonpbn? You did,
okay. | was thinking about sonething el se.

And to their far right we have
representatives of the applicant. M. Carroll,
woul d you pl ease nmake introductions.

MR CARROLL: Yes. Good afternoon, I'm
M ke Carroll, with Latham and Watkins, on behal f
of the applicant. To ny left are representatives
of GAF Energy, the applicant. And I'Il allow them
to introduce themsel ves.

MR. WHEELER: Yes. Doug Wheel er, GWF,
as the Project Manager.

MR MOORE: Hal Moore, Director of
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Engi neering for GWF.

MR, SALAMY: Jerry Sal any, CH2MHI LL; an
envi ronnental consultant to GAF.

HEARI NG OFFI CER RENAUD:  Okay, thank
you. We also have intervenors in this case. And
they are the Tuso and Elissagary famlies, and
Robert Sarvey. Any of you present and wish to
i ndi cate your presence?

Al right, | see Janette, is it?

M5. ELI SSAGARY: [It's Annette --

HEARI NG OFFI CER RENAUD: Annette
El i ssagary, thank you. And M. Tuso?

MR TUSO  Yes.

HEARI NG OFFI CER RENAUD: Al l right,

t hank you. And?

MS. ELI SSAGARY: M. Tuso.

HEARI NG OFFI CER RENAUD: And anot her M.
Tuso. Thank you. All right, good.

Are there any elected officials present
today? Al right, very good.

The evidentiary hearing is the final
step, next-to-final step in a |l ong process
i nvolving the certification of applications to
build thermal power plants in the State of

Cal i fornia.
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The parties, that is the applicant and
the staff, have | abored for over a year gathering
i nformati on and exchangi ng i nformati on, and
preparing to submt all of their evidence into the
record. And today is the day we do that as a
formal matter.

The Commi ssion will eventually issue a
final decision on this case. And the Conmi ssion
deci sion can only be based upon evidence that is
inthe record. And that's why today is so
i mportant, is because today is the day that al
t he evidence that the Commi ssion can consider wll
go into the record.

It's considered an adm nistrative | ega
proceeding. W generally follow the technica
rul es of evidence, but we can al so consider other
evidence as long as it is the type of evidence
t hat responsi ble persons are accustonmed to rely on
in the conduct of serious affairs.

Al witnesses are sworn and testify
under oath. Each party has the right to present
and cross-exani ne witnesses, introduce exhibits
and rebut evidence by any other party.

In preparation for this hearing we held

a prehearing conference on Novenber 17th in
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Sacramento. And at that time each party, that is
the applicant and the staff, submtted their

exhi bits and proposed testinony, and provided
copi es to one anot her

That gave themthe opportunity to review
t hat evi dence and submit any responsive coments
or corrections or additions or changes. And they
both did that on Novenmber 23rd and 25th
respectively.

The submi ssions of the parties, of the
applicant and the staff, indicate that they are in
agreenment on all of the topic areas that are
consi dered under an application for certification.
And have stipulated that all evidence and
testinmony may be submitted by witten declaration
And that they do not wish to cross-exam ne each
other's wi tnesses.

We have prepared an exhibit list. It is
actually labeled a tentative exhibit list in case
anybody wants to introduce anything further
Copies were distributed to the parties and there
were sonme additional copies left on the table
outside for those in attendance today.

The exhibit list shows 98 exhibits

entered on behalf of the applicant. And one
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exhibit entered on behalf of the staff. That one
exhi bit, however, is very large. It is the entire
final staff assessment, which is this. So you can
see it's not just one piece of paper, it's a very
| arge docunent covering the entire analysis of
this application.

Nei ther of the intervenors submtted any
exhibits, nor did they submt any prehearing
conference statenent. And it is therefore assuned
that they will not be introducing evidence,
because they woul d have had to exchanged it with
the other parties in fairness to be allowed to do
t hat .

Let me proceed first then with the
applicant. M. Carroll, we have before us the
tentative exhibit |ist based upon your subm ssion
of your exhibit list containing 98 exhibits. Does
t hat appear to be correct to you.

MR CARROLL: It is correct, with one
addi ti on, which would be applicant's exhibit 99.
And that woul d be the declaration of Doug Weel er
regardi ng power plant efficiency and greenhouse
gas em ssions, which is dated November 19, 2009.

It was docketed on Novenber 20, 2009.

HEARI NG OFFI CER RENAUD: Thank you.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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Yes. And we do have that. It was entered into
t he Energy Comm ssion Docket in this case on
Novermber 20, 2009. The proof of service shows
also that it was distributed to all parties and
ot her persons on the proof of service.

And do you wish, at this tinme, to nove
that into evidence?

MR CARROLL: Yes.

HEARI NG OFFI CER RENAUD: W'l | mark that
as exhibit 99. Let me ask counsel for the staff
if you are famliar with this docunment?

M5. WLLIS: Yes, we are.

HEARI NG OFFI CER RENAUD: And do you have
any objection to its adm ssion into evidence in
this matter?

M5. WLLIS: No, we don't.

HEARI NG OFFI CER RENAUD:  That exhi bit
then, exhibit 99, will be adnmitted into evidence.
Thank you.

M. Carroll, is there anything el se you
wi sh to enter into the record, or testinmony you
wish to offer at this time?

MR. CARROLL: W would just ask that the
ot her 98 exhi bits sponsored by the applicant be

entered into the record. Beyond that we have no
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additional testinony to offer today.

HEARI NG OFFI CER RENAUD: Very wel |,

t hank you. Does the staff have any objection to
the admi ssion into evidence of all 99 exhibits?

M5. WLLIS: No, we don't.

HEARI NG OFFI CER RENAUD: Thank you.
Those will be adm tted, then.

MR. CARROLL: Thank you.

HEARI NG OFFI CER RENAUD: Al |l right,
let's move to the staff testinmobny. The tentative
exhibit list shows that your exhibit is exhibit
200, the final staff assessment, dated Cctober 30,
2009. Do you have any further exhibits to offer
i nto evidence today?

M5. WLLIS: Yes, we do. W have two.
The first would be staff's errata to the FSA, and
that was dated Novenber 23, 2009, as exhibit 201.

HEARI NG OFFI CER RENAUD: The staff
errata will be 201. Any others?

M5. WLLIS: And we have a further
errata. It's air quality errata. And that was
dated November 24, 2009. And it's exhibit 202.

HEARI NG OFFI CER RENAUD: Al'l right,
thank you. We'll mark those as exhibits 201 and

202, respectively.
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M. Carroll, is the applicant famliar
with those two exhibits?

MR, CARROLL: Yes, we are.

HEARI NG OFFI CER RENAUD: And do you have
any objection to their being entered into the
record and adnitted into evidence?

MR CARRCLL: No, we do not.

HEARI NG OFFI CER RENAUD: Al'l right,
thank you. Then | take it the staff would nove to
enter into the record and have admitted into
evi dence exhi bits 200, 201 and 202?

M5. WLLIS: Yes, staff noves those
three exhibits into the record.

HEARI NG OFFI CER RENAUD: Thank you. M.
Carroll, again, no objection by the applicant?

MR, CARROLL: No objections from
applicant.

HEARI NG OFFI CER RENAUD: Those will be
admtted. Thank you.

"Il ask one final tine before we close
the evidentiary record if either party has any
further evidence or testinony to offer at this
tinme.

M5. WLLIS: W do not.

HEARI NG OFFI CER RENAUD: All right.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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MR. CARROLL: None fromthe applicant.

HEARI NG OFFI CER RENAUD: Are there any
guestions fromthe Commttee? Al right, thank
you. We will then close the evidentiary record.

We can now nove into the public comment
period. This is the tine when we allow nenbers of
the public to address the Conmittee and nake
coments or statenments for the record.

Now, public comments are not evidence in
the technical sense. That is they are not part of
the formal evidentiary record. But they are
consi dered by the Conmittee, and we | ook forward
to public comrent and encourage it.

| have one paper submitted by Annette
Tuso Elissagary seeking to subnmit public conmrent.
And | invite you to come forward to the
nm cr ophone.

MB. ELI SSAGARY: Thank you. Over the
past year and a half or so that this applicant has
been in the works there's been a | ot of emphasis
put on mitigation and the concern for the plant
and wildlife of the area that the plant is
| ocated. But not so nuch for the human aspect of
it.

And | cannot stress enough the inpact we
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feel that this power plant, running 24 hours a
day, 365 days a year, could have on ny fanmly's
quality of life and property val ues.

| have read a statement to you before
in July, regarding our concerns as a famly. And
wi thout it being redundant, | would like to have
thementered again in this hearing if you don't
m nd.

HEARI NG OFFI CER RENAUD: That's fi ne.

Pl ease go ahead.

MS. ELI SSAGARY: Thank you. Again, ny
nane is Annette Tuso Elissagary, and |I'm here
today representing nyself, ny two brothers,
Charl es Tuso, Steve Tuso and their famlies. W
feel we need to nmake our concerns heard and on
record.

In 2001 and in 2002 we, along with San
Joaquin County, the City of Tracy, St. Bernard's
Cat holic Church, Surland Devel oprent, nany of our
nei ghbori ng property owners and many concer ned
citizens of Tracy voiced our concerns agai nst the
pl acenent of the Tracy peaker plant in our
conmuni ty.

Contrary to all our hard work,

exor bi tant expense, countless hours of tine and

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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| ogi cal argument, our concerns fell on deaf ears,
and the CEC Commi ssioners approved the Tracy
peaker plant.

Never woul d we have inagined that a few
six and a half years later we woul d be here again,
backed into the corner, again fighting for our
property rights and quality of life against this
t oweri ng nenace of our nei ghborhood.

For 60 years ny fam |y has owned, farned
and lived on the property next to where the Tracy
peaker plant is |ocated. W own 275 acres of
transitional farm and. And our four custom hones
are directly downwi nd and in direct view of the
pl ant.

We farm our |and, we now our |aws, we
wal k our dogs. Every norning we go for a run
around our property and farm And our children
play and swmin their backyards. W |ove and
live to be outdoors.

We are now power plant devel opers. W
are farners and busi ness people. And | am sure we
are the very few people here today that are not
being paid to be here.

We don't have the time; we certainly

don't have the finances nor the expertise to fight
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the big, powerful, experienced conpany such as
GW, with all their high-priced expert consultants
and scientific reports. But we are nei ghbors who
live and work next door to this plant every day of
t he year.

For over seven years ny famly has had a
theory regarding the effects this plant would have
on our way of life. W feel and we know the Tracy
peaker plant has taken -- and | enphasize the word
taken -- many of our private property rights
wi t hout any conpensati on

For one, they have taken and i npacted
our view fromevery point on our |and and our
hones. Wth their proposed expansion our view of
M. Diablo will be dinnished to nothing.

On Cctober 23rd of 2008 GW conducted a
site tour of their facilities, explaining their
proposed expansion. Standing inside their fenced
grounds, it seened that they were out in the
m ddl e of nowhere. There doesn't seemto be much
to see or to inpact.

We do invite you to view the power plant
fromour property. W are sure you will have an
entirely different perspective of this visual

i mpact that it brings to our nei ghborhood.
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They have taken our quiet use and
enjoynment of our |and and our homes. How will it
be peaceful and tranquil with two nassive 140
negawatt steam turbi ne generators roaring next
door 24 hours a day?

At the Cctober '08 site tour the
generators were conveniently not running. W can
only assune the noise | evel would have been
deafening to have conducted the tour. W are
directly downw nd fromthese turbines. And that
is the direction the sound travels, straight to
our hormes.

The taking of number three is the
quality of our air. W have all heard your
studies regarding air credits purchased in
nei ghboring states and counties; how much | ess
pollutants will be generated and registered in
Visalia, 175 miles fromthe power plant. And how
clean and safe it seens to be.

But to us, we know the heavi est and nost
cancer-causing pollutants will fall shortly after
| eaving the power plant site, and fall directly on
the land we farmand in the hones we live in. W
are concerned with every breath we take what the

i mpact will be on our health and our well being.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

This does create a stress and anxiety that is also
heal t h- damagi ng

The taki ng of nunber four, the taking of
the value of our hones. W don't know anyone who
woul d consi der an obstructive view, the |oud noise
and potentially deadly air an amenity to increase
the value of their hone.

These are all very negative disclosures
that deteriorate the value and create huge
liabilities for future sales.

Taki ng nunber five, the taking of our
| and value. Qur property is in the City of
Tracy's sphere of influence, meaning that it wll
transition fromfarm and to a higher and better
use. Once again, the factors mentioned, view,
noise, air quality will all be negative
di scl osures that will underm ne the val ue of our
I and.

The sixth taking is the quality of our
life. When you take away the person's quality of
view, quality of peace and quiet, quality of the
air they breathe, the value of their honme, the
val ue of their land, create daily stress and
anxi ety, you are robbing themof their quality of

life.
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If this project is for the public good
and soret hi ng has been taken from nei ghboring
property owners, then compensation is due to those
who suffer the inpacts and loss. For us this
could be in the hundreds of thousands to the
mllions of dollars. |It's hard to put a price on
the quality of life.

Qur big question is howwll all this
taki ng and negative inpacts be mtigated to
satisfy our losses. W are firmbelievers in
private property rights. And we know one thing,
no one has the right to cone into a nei ghborhood,
create negative life-changing inpacts, disturb the
quality of life, nmake huge financial benefits for
t hensel ves at the expense, deterioration and well
bei ng of the surrounding property owners without
drastic mitigation and fair conpensation

Any conpromi se less than fair is
stealing. And stealing is a crine.

For anyone here to say our concerns are
unf ounded, we say, you do not l|ive and work next
to this plant as we do. To us, this is every-day,
real life, not studies, graphs and nodels.

The hi gh-priced consultants and fancy

reports are nothing nore than a snoke screen of
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abstract theory and tw sted | egal jargon to nmake
this project seema benefit to the area.

Conmon sense tell us before GAF and the
Tracy peaker plant were our neighbors, we had a
zero view i ssue, a zero noise issue, a zero air
quality issue, a zero quality of life issue
Anyt hi ng above zero is a hundred tinmes greater
than it was. And that is what our towering
nei ghbor has created to us, contrary to all the
hi gh- pri ced studi es.

| can assunme that 95 to 100 percent of
you who are either applicants or applicants' paid
consul tants, or are part of the decisionmaking
process, do not live in the Tracy area. Possibly
not even San Joaquin County. But your influence
here -- and your influence here will not
negatively inpact your life.

So, please keep in mnd, we are here and
we have been here for over 60 years, farm ng our
| and, growi ng up, living here, raising our
fam lies and m ndi ng our own business.

But once again we have been put into the
ring to fight a very experienced, well trained
professional and all of their well-paid

consultants. W get no public defense. W are
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here left to battle on our own. It is not a fair
fight.

At the end of this process we need to be
nmade whol e, conpensated for our danages. And not
left any less than before GAF came into our lives.
After all, we are the ones left here to suffer the
burden of your decision and the inpacts that cone
with it for the rest of our lives.

And | do thank you for your tine and
allowing ne to read -- this is a true, heartfelt
sentinment of nmy famly.

Thank you.

HEARI NG OFFI CER RENAUD: Thank you very
much for your comrent.

Are there any other persons in
attendance who wi sh to address the Comittee?

M. Carroll

MR. CARROLL: Hearing Oficer Renaud,
there is one additional itemthat we realized that
we did not address. And that was the entry of the
final determ nation of conpliance into the
evidentiary record.

Applicant did not identify that on its
exhibit list, and | don't believe CEC Staff did --

MS5. WLLIS: No, we did not.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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MR, CARROLL: ~-- either. | believe
there's a representative of the Air District
avai |l abl e by phone. But | also think --

M5. WLLIS: You can nove --

MR. CARROLL: ~-- staff wi tness or
applicant's air quality witness is here, and would
be happy to sponsor the FDOC, as well.

HEARI NG OFFI CER RENAUD: Wi ch phone are
t hey avail abl e on? Because we've been having
trouble with our phone here.

MR, CARROLL: Oh, | neant they were
avai |l abl e on their phone. | don't know about
her e.

HEARI NG OFFI CER RENAUD: To be call ed,
all right. GCkay. Well, availability is what
we're | ooking for, and they're avail abl e.

Are there any concerns or questions or
i ssues pertaining to the FDOC before we consider
admtting it into the evidence?

MR, CARROLL: No.

HEARI NG OFFI CER RENAUD: Al l right.

M5. WLLIS: No.

HEARI NG OFFI CER RENAUD: The Chair woul d
entertain a notion to reopen the evidentiary

record for the purpose of entering the FDOC

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345
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MR CARROLL: | would rmove that we --
I'd nake a notion that the Conmttee reopen the
evidentiary record for purposes of accepting the
FDCC.

HEARI NG OFFI CER RENAUD: Al'l right.
Counsel , any objection?

M5. WLLIS: No.

HEARI NG OFFI CER RENAUD: Al right, we
will reopen for that purpose. And who is the
sponsor of the docunent?

(Pause.)

MS. WLLIS: Staff calls Matt Layton.

HEARI NG OFFI CER RENAUD: Al'l right.

MS. WLLIS: M. Layton needs to be

sworn in.

HEARI NG OFFI CER RENAUD: Yeah. M.
Layton, -- you do the swearing? Yes, go ahead.
VWher eupon,

MATTHEW LAYTON
was called as a witness herein, and after first
havi ng been duly sworn, was exam ned and testified
as follows:
THE REPORTER: Pl ease state and spell
your nane for the record.

THE W TNESS: Matt hew Layt on,
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L-a-y-t-o0-n.
DI RECT EXAM NATI ON
BY M5. WLLIS:

Q M. Layton, for the purposes of this
entry could you please tell the Comrmittee your
position in this hearing?

A I"'mthe O fice Manager of the
Engi neering Office. | oversaw the preparation of
the staff assessnent on air quality and revi ewed
t he PDOC and FDOC as they were prepared by the
District.

Q And are you sponsoring the FDOC and PDOC
into the record at this tinme?

A I am

M5. WLLIS: So I think we would like to
mark them | guess, as exhibit 203 and exhibit
204. That would be the prelimnary determ nation
of compliance is exhibit 203, and the final
determ nati on of conpliance is exhibit 204.

HEARI NG OFFI CER RENAUD: Very wel |,

t hank you. Any objection by the applicant to

t hose being entered into the evidentiary record?
MR. CARROLL: No objection.
HEARI NG OFFI CER RENAUD: Al l right.

They will be admitted then, thank you.
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MS. WLLIS: Thank you.

HEARI NG OFFI CER RENAUD:  And we wil |
then recl ose the evidentiary record.

Al right, we nornally have a tel ephone
line available in case anyone wanted to phone in
or listen in. W had sone technical difficulties
whi ch | understand have been sol ved.

And | think, if you will bear with us,
we are going to attenpt to open that |ine and see
i f anybody's there. 1'll do it because |'ve tried
bef ore.

(Pause - Tel ephone contact established.)

HEARI NG OFFI CER RENAUD: | hope that
doesn't go on too |ong.

Tracy? Al right, let me keep you for a
nonent. Are you stating that no one has phoned in
to this line?

THE OPERATOR:  You are the first person
that has called in.

HEARI NG OFFI CER RENAUD: Al'l right. And
| amthe conference leader. | think that -- have
you had anyone waiting to get in or anything |ike
that? We just want to make sure we don't |eave
anyone out who wanted to speak.

THE OPERATOR: No, no one. You are the
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first person that has called in.

HEARI NG OFFI CER RENAUD:  All right. And
you'll notify us if someone else calls in?

THE OPERATOR:  You'll hear a beep as the
parties join in this phone-in conference. And do
you want to have the parties announced or --

HEARI NG OFFI CER RENAUD: No, we'll just
wait for the beep.

THE OPERATOR: I f you need assistance at
anyti me you can press star-zero.

HEARI NG OFFI CER RENAUD: Thank you.

THE OPERATOR:  Thank you.

HEARI NG OFFI CER RENAUD: Ckay, we now
have the phone line open and | think we will just
give a few mnutes for anyone who was trying to
get in to get in now while we go through the final
steps in ending this hearing.

Let me ask again if there are any
nmenbers of the audi ence who wish to address the
Conmittee at this tine. Al right, | see none.

We have cl osed the evidentiary record.
Are there any renarks fromthe Committee before we
close? Al right, thank you.

And the next step in the process is that

the Commttee will take all the evidence back to
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Sacramento; go through it and prepare a Presiding
Menber's Proposed Deci sion

That is a docunent which considers al
of the evidence and the ways it analyzes it and
makes a deterni nation concerni ng whet her or not
there are any significant inpacts fromthe
proj ect.

That Presiding Menber's Proposed
Deci si on, which we call the PWD, will be issued,
we hope, in eight to ten weeks. Sonetimes they
can get done sooner, sonetimes it takes |onger
It just depends on the conplexity of the matter
and the nunber of other cases that are going on at
the sane tinme.

After that decision is -- that proposed
decision is rendered, a hearing will be noticed
where nenbers of the public and the parties can
cone and coment about the proposed decision. The
Conmittee will listen carefully to those coments,
and ultimately issue a final decision, which would
go to the Conmi ssion for adoption

And the full Conmm ssion then would
consider it at one of its regularly noticed
busi ness neetings. Again, at that neeting is

anot her opportunity for the parties and nmenbers of
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the public to coment concerning the proposed
deci si on.

We haven't heard any beeps indicating
anyone phoning in. And | think we've allowed
enough tinme if soneone was trying to phone in that
t hey woul d have by now.

So, | think we've concluded our business
for the day, and I will call this meeting
adj ourned. Thank you.

(Whereupon, at 2:40 p.m, the

evidentiary hearing was adj ourned.)

--000- -
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