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Docket No. 01-AFC-16

GWF Energy LLC

Tracy Peaker Power Plant Project

Pre-Hearing Conference Statement of Larry Cheng

Larry Cheng, accepted by the California Energy Commission (the "Commission") as an Intervenor by Order dated January 28, 2002, submits this Statement through his attorney, Michael H. Weed.  By submission of this Statement, Mr. Cheng does not waive any claim regarding due process or the adequacy of notice received in connection with the processing of approvals for the Tracy Peaker Power Plant Project ("TPP").

A.
The Cheng Property.

Mr. Cheng and his siblings are the owners of real property (the "Cheng Property") consisting of approximately 106 acres located immediately to the north east of, and adjacent to, the proposed TPP.  The Cheng Property is located within the Extended Planning Area and the Sphere of Influence of the City of Tracy, is subject to the provisions of the City of Tracy General Plan/Urban Management Plan, and is located within the South Schulte Specific Plan adopted by the City of Tracy.  Such land-use planning documents adopted by the City of Tracy are  collectively referred to herein as the "City Land Use Documents."

B.
Intervenor Cheng's Issues.

Set forth below are the issues which Intervenor asserts have not been adequately analyzed regarding the TPP's potential effects on the environment, public health and safety, and its conformity with applicable laws, ordinances, regulations and standards.


1.  Consistency with City Land Use Documents.
Intervenor's major objection to the proposed location of the TPP is the incompatibility of the heavy industrial use with the planned residential  uses contemplated by the City Land Use Documents.  The City's foremost land-planning document is its General Plan.  Tracy refers to its General Plan as the "Urban Management Plan" or "UMP."  The UMP designates the TPP property for low density residential uses.  The City's South Schulte Specific Plan designates the property for a similar residential use.  These Plans envision a more spacious suburban density, which allows for accessory structures and site amenities, including green space areas.  An industrial use such as the TPP is not contemplated nor approved for the property.  It also threatens to interfere with the Specific Plan's overall target of providing approximately 5.700 residential units, as well as the specific target density for this area, which is intended to ensure that the City's housing comprises a wide variety of types and densities.  As noted below, the inclusion of this land within the City's Sphere of Influence marks it as an area into which the City intends to expand through the annexation process.  The Staff Assessment of the TPP dated December 28, 2001, fails to consider the consistency of the proposed project with the City Land Use Documents.  The Staff Assessment conclusion that the TPP will not conflict with any applicable land use plan is erroneous with respect to the City Land Use Documents.

The Staff Assessment falls short.  While it recognizes that "an electric generation project and its related facilities may be incompatible with existing and planned uses if it creates unmitigated noise, dust, public health hazard or nuisance, traffic, or visual impacts or when it unduly restricts existing or planned future uses" (p. 5.4-1), it fails to recognize that "incompatibility" does not relate only to environmental impacts, it is also a critical concept with regard to planning impacts.  Even if the TPP were environmentally compatible with the surrounding environment (it is not, as discussed below), the mass and bulk of industrial uses such as the TPP are incompatible with suburban residential uses, and are therefore prohibited under local planning law.  GWF Energy’s application supplement states at page 8.4-16 that the land uses contemplated by the City Land Use Documents "would not be compatible with the TPP if located near or adjacent to the project site."  Further, at the same page, Applicant states that "If adopted, the proposed TPP project would take precedence over any future proposal for mixed or residential uses in the area."  This statement ignores the fact that the TPP should not "trump" the City's existing development ideal.  The potential for the TPP to frustrate the planning goals embodied in the City Land Use Documents demonstrates  a material inconsistency with the local land use regulations that requires significant analysis prior to any such policy decision by the Commission.  Confirmation by the Commission of compliance with applicable local plans is required by Section 1744 (a) of Title 20 of the California Code of Regulations (the “Regulations”).

Likewise, the Commission Staff fails to recognize the importance of the proposed TTP site's location within the City's Sphere of Influence.  The Sphere of Influence is the plan for the probable physical boundaries and service area of the City of Tracy.  (Gov't Code § 56076.)  A city's sphere of influence (SOI) marks a carefully defined boundary showing the predicted future jurisdictional boundary and service area of that city as determined by the relevant Local Agency Formation Commission (LAFCO).  This is designed to mark the area into which the City will grow through the annexation process.  (Agoura Hills v. LAFCO, 198 Cal.App.3d 480, 490 (1998)).  Pursuant to the Local Government Reorganization Act of 2000, County and City officials are required to meet prior to establishing or modifying a Sphere of Influence in order to "ensure that development within the sphere occurs in a manner that reflects the concerns of the affected city and is accomplished in a manner that promotes the logical and orderly development of areas within the sphere."  (Gov't Code § 56425(b).)  

In enacting this change, the Legislature sought to promote greater coordination and stability in local planning for future development.  (Atty Gen Op. 00-109 (2001).)  This change underscores the need for any development within Tracy's  Sphere of Influence to be compatible with Tracy's local rules and regulations. 

Intervenor notes that serious consequences and inconsistencies can flow from the failure to consider the presence of Tracy's Sphere of Influence.  The process for Sphere adoption and annexation are closely tied; in ignoring the Sphere, the TPP proposal invites conflict with other local laws and standards, as noted above.


2.
County Findings.

Rather than looking to the City's Land Use Documents to determine the propriety of locating the TPP in its proposed location, the Commission looked only to San Joaquin County staff's opinion as to the TPP's compliance with the County's land use regulations.  Not only is this approach flawed due to its failure to look to the City's Land Use Documents, it is flawed because the County Findings themselves are legally inadequate.  

The County Findings conclude that the TPP is consistent with the County's General Plan designation and zoning ordinances, although they are devoid of analysis or sufficient explanation.  The County's General Plan Land Use designation and zoning district for the property is Agricultural.  If the County was the lead agency for the project, in addition to other conditions arising from the inconsistency of the TPP with the underlying zoning and planned future uses, a permit would be granted only if three particular findings were made by the County, including that the "source of the power requires locating the use in an area designated as Agricultural or Resource Conservation in the General Plan."  (9-605.6(d)(1).)  In its September 18, 2001 response to the Commission's inquiry about the applicable County regulations, a County representative stated that this finding could be made because the proposed site would result "in less expense, less environmental impacts, and less impacts to agriculture than another site."  This finding by the County is inadequate because it wholly fails to address why the TPP is required to be located on the subject property.  The need for the TPP to be located near gas pipelines and electricity transmissions interconnections can be satisfied at numerous other locations that are not currently designated for Agricultural use.  

  This required finding seems directed toward the energy source which will produce the electric power and indicates that a power generating facility may be located in an agricultural zone only if such energy source  is available only in that  agricultural zone.    This legal requirement has been misinterpreted and misapplied.
It should be noted that the Commission Staff, in Section 5.4 of the Staff Assessment (at pp. 5.4-14, 5.4-15 and 5.4-21), openly disagrees with the conclusion in the County Findings that locating the TPP in an agricultural zone is consistent with local ordinances, even suggesting the necessity for further review by the Commission of this issue (p. 5.4-15).

Under County zoning ordinances, major utility services may be conditionally permitted in an agricultural zone only with an approved Site Approval application.  In its review of such an application, the County would be permitted to attach conditions necessary to mitigate any conflicts between the proposed use and the underlying zoning or planned uses, or to disapprove the use if such conflicts were found irreconcilable.  While the CEC takes over the permitting process for the TPP, the failure of its Staff to seek input from the County Planning Commission or Board of Supervisors is determinative.  Approval of such a Site Approval application is the responsibility of the Planning Commission and the Board of Supervisors, not its administrative staff.    

The County Findings are also inherently deficient in that a conditional use permit approval is an adjudicatory act that must be adopted by the County's Board of Supervisors.  Under CCP § 1094.5, this adjudicatory act requires the Board to conduct a noticed hearing where evidence is taken, and to cite substantial evidence in the record that supports its findings.  As discussed above,  the County's staff circumvents this process in this case by providing an unsubstantiated, cursory statement that the necessary findings are satisfied.  The requested findings are the substantial equivalent of those required for a conditional use permit, and the County process for making such findings should have followed the procedures required therefor.  The folly of relying upon the County staff's interpretation as to how the Board would rule on a conditional use permit application is further illustrated by the fact that the Chairman of the San Joaquin County Board of Supervisors has objected in writing to the CEC to the proposed location of the TPP.


3.
Procedural Errors Regarding Four-Month Permitting Process
By labeling the TPP a "Peaker" Plant, the Applicant has convinced the Commission to review the project under the expedited four-month approval process.  The license sought by the Applicant, however, would allow the TPP to operate up to 8,000 hours per year.  As recognized by Staff, this operation equates to a full-time plant – 24 hours a day, 7 days a week – since 8,000 hours accounts for approximately 91% of the total hours available in a year's time .  CEC Staff also recognizes that labeling the TPP as a "Peaker" is erroneous due to this potential for constant operation.  

California Public Resources Code Section 25552 sets forth the requirements for plant licensing under an expedited four-month approval process.  Section 25552(e) requires an application for an expedited decision for simple cycle thermal powerplants to satisfy the written decision and contents requirements under Public Resources Code section 25523, and:

(1) Assure that the thermal powerplant and related facilities will not have a significant adverse effect on the environment as a result of construction or operation;

(2) Assure protection of public health and safety;

(3) Result in compliance with all applicable federal, state, and local laws, ordinances and standards.

Intervenor submits that none of these three criteria have been adequately evaluated by the Commission to date.  For example, the environmental review required under the first criterion has been superficial for this type of project.  Executive Order D-26-01, which provides for a four-month streamlined permitting process, truncates the required environmental review under CEQA to a seven-day period.  Expedited environmental review contemplated by the Executive Order was intended for plants which operated on a limited basis; for example, a plant that operates for a few days a week for limited hours.  The TPP, on the other hand, is a full-time operation.  As discussed above, the abbreviated environmental review performed to date illustrates that the Commission has not adequately analyzed the possible significant adverse effects on the environment that would result from siting the TPP in its proposed location within the City of Tracy's urban development sphere.

With regard to the second criterion, protection of the public health and safety requires evaluating the TPP in light of existing and proposed land uses in the immediate area.  As discussed above, the Commission's evaluation of the TPP has completely disregarded the City's Land Use Documents and the City development that will take place there.

Similarly, with regard to the third criterion,  the Commission's evaluation  wholly ignores Tracy, its City Land Use Documents, its existing development, and its pending urban center applications.  Commission Staff would have you believe that the TPP will be placed in the middle of a cornfield with only other industrial uses nearby, where in fact it will abut some of the largest residential and urban development in San Joaquin County.  Similar to Public Resources Code section 25552, Section 25552(e)(3) - the "fast-track" approval regulations - provides that an application for certification must "result in compliance with all applicable federal, state, and local laws, ordinances and standards."  Based upon of the record to date, it appears that neither the applicant nor CEC staff has consulted or evaluated the City Land Use Documents.  


4.
Cumulative Impacts.
Any discussion of the TPP's environmental impacts must evaluate significant cumulative impacts.  This evaluation must assess the TPP's incremental effects "viewed in connection with the effects of past projects, the effects of other current projects, and the effects of probable future projects."  (14 Cal Code Regs § 15065(c).)  Cumulative impacts are defined in CEQA as "two or more individual effects which, when considered together, are considerable or which compound or increase other environmental impacts."  (14 Cal Code Regs § 15355.)

In the instant case, the development contemplated by the South Schulte Specific Plan simply is ignored.  This failure is fatal; the South Schulte development is on file and is therefore required to be included in any cumulative impacts analysis.  Likewise, this flaw repeats itself with regard to several critical topics, including noise, visual resources, biological resources, and air quality.


5.
Noise, Air Quality, Biological Resources, and Visual Resources.



a.
Biological and Visual Resources.

On December 11, 2001, Applicant filed a supplement to its Application for Certification (AFC).  Staff recognized in its Staff Assessment (filed December 28, 2001) that "the supplement raised new questions, and staff will have additional data requests for the applicant before the analysis can be completed."  (Staff Assessment, p. 1-3.)  In particular, the Staff Assessment recognizes that the TPP has the potential to cause significant adverse impacts in the areas of Biological Resources and Visual Resources.  Applicant submitted additional information in response to the Staff Assessment, but we believe that this information is insufficient for conducting an adequate environmental review of the TPP.  

Petitioner is concerned that both the mitigation offered for visual impacts, and the analysis of visual impacts, are insufficient because of a failure to recognize planned development in the South Schulte Specific Plan area.  Contrary to the assumptions contained in the Staff's analysis, the surrounding areas will not remain in agricultural use.  As noted earlier, the City's South Schulte Specific Plan has designated this area for low density residential use.  The two 100-foot stacks and other aspects of the TPP will not be shielded from view by the Applicant's proposed landscaping mitigation, and it is incorrect to assume that impacts to people in the area will be minimized because they will remain in motion.  Petitioner requests that the Commission supplement its analysis and propose mitigation that will adequately minimize the impacts to the residential development that is planned for the area.  If these impacts cannot be adequately mitigated, the analysis should clearly state this.

In addition, the analysis of the impact upon Biological Resources assumes that no residential development will occur in the South Schulte Specific Plan area, and that the areas surrounding the TPP will remain in agricultural use.  As discussed above, this assumption is fatally flawed.



b.
Noise and Air Quality.

The noise and air quality impact analyses are premised on the assumption that the nearest residence is ¼ mile from the site and that a limited number of residences exist near the site.  This assumption ignores the substantial planned development in the area that is indicated in the City's Land Use Documents.  Petitioner is concerned that the analysis has improperly deferred noise and air quality analyses and corresponding mitigation to a future date.  It is not enough to simply state that measures will be undertaken to reduce noise and air quality impacts.  These measures must be listed and assurances must be provided that they will be imposed.


6.
Possible Witnesses:

Pursuant to the Commission's Hearing Order and Filing Schedule, dated January 30, 2002, Intervenor will submit its full witness list and prepared testimony by February 13, 2002.   

Dated: February 6, 2002






Respectfully Submitted,
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