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EXHIBIT C 
TERMS AND CONDITIONS 

1. Introduction 
This grant agreement (Agreement) between the California Energy Commission (Energy 
Commission, or Commission) and the Recipient is funded by the Natural Gas Program, a 
natural gas ratepayer surcharge authorized by the California Public Utilities Commission 
(CPUC). 
This Agreement includes: (1) the Agreement signature page (form CEC-146); (2) the scope 
of work (Exhibit A); (3) the budget (Exhibit B); (4) these terms and conditions (Exhibit C); 
(5) any special terms and conditions that address the unique circumstances of the funded 
project (Exhibit D); (6) a contacts list (Exhibit E); (7) all attachments; and (8) all documents 
incorporated by reference. 
All work and expenditure of funds (Commission-reimbursed and/or match share) must occur 
within the Agreement term specified on the CEC-146 form. 

2. Documents Incorporated by Reference 
The documents below are incorporated by reference into this Agreement. These terms and 
conditions will govern in the event of a conflict with the documents below, with the exception 
of the documents in subsections (f) and (g) below. Where this Agreement or California laws 
and regulations are silent or do not apply, the Energy Commission will use the federal cost 
principles and acquisition regulations listed below as guidance in determining whether 
reimbursement of claimed costs is allowable. Documents incorporated by reference include: 
Solicitation Documents (if award is made through a competitive solicitation) 
a. The funding solicitation for the project supported by this Agreement 
b. The Recipient’s proposal submitted in response to the solicitation 
CPUC Decision 

c. Decision 04-08-010 (Decision establishing a Natural Gas Surcharge) 
http://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/39314.P 
DF 

Federal Cost Principles (applicable to state and local governments, Indian tribes, 
institutions of higher education, and nonprofit organizations) 
d. 2 Code of Federal Regulations (CFR) Part 200, Subpart E (Sections 200.400 et 

seq.) 
Federal Acquisition Regulations (applicable to commercial organizations) 
e. 48 CFR, Ch.1, Subchapter E, Part 31, Subpart 31.2: Contracts with Commercial 

Organizations (supplemented by 48 CFR, Ch. 9, Subchapter E, Part 931, Subpart 
931.2 for Department of Energy grants) 

Nondiscrimination 
f. 2 California Code of Regulations, Section 11099 et seq.: Contractor 

Nondiscrimination and Compliance 
General Laws 
g. Any federal, state, or local laws or regulations applicable to the project that are not 

expressly listed in this Agreement 
Modified 04/19/19 Page 2 of 33 PIR-xx-xxx 
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3. Standard of Performance 
In performing work under the Agreement, the Recipient, its subcontractors, and their 
employees are responsible for exercising the degree of skill and care required by 
customarily accepted good professional practices and procedures for the type of work 
performed. 

4. Due Diligence 
The Recipient must take timely actions that, taken collectively, move this project to 
completion. The Commission Agreement Manager will periodically evaluate the project 
schedule for completion of Scope of Work tasks. If the Commission Agreement Manager 
determines that: (1) the Recipient is not diligently completing the tasks in the Scope of Work; 
or (2) the time remaining in this Agreement is insufficient to complete all project tasks by the 
Agreement end date, the Commission Agreement Manager may recommend that this 
Agreement be terminated, and the Commission may terminate this Agreement without 
prejudice to any of its other remedies. 

5. Products 
a. “Products” are any tangible item specified for delivery to the Energy Commission 

in the Scope of Work, such as reports and summaries. 

• The Recipient will submit all products identified in the Scope of Work to the 
Commission Agreement Manager, in the manner and form specified in the 
Scope of Work. 

• The Recipient will also submit all products prepared during the invoicing 
period to the Accounting Office along with the invoice, as specified in 
subsection (c) of Section 8 (Payment of Funds). 

If the Commission Agreement Manager determines that a product is substandard 
given its description and intended use as described in this Agreement, the 
Commission Agreement Manager, without prejudice to any of the Commission’s 
other remedies, may refuse to authorize payment for the product and any 
subsequent products that rely on or are based upon the product under this 
Agreement. 

b. Confidential Products 
Please see Section 18 (Confidentiality) for instructions regarding confidential 
products. 

c. Rights in Products 
The Energy Commission owns all products identified in the Scope of Work, with the 
exception of products that fall within the definition of “intellectual property.” The 
Recipient owns all intellectual property developed under this Agreement (please see 
the “Intellectual Property” section). 
The Recipient has a non-exclusive, non-transferable, irrevocable, worldwide, 
perpetual license to use, publish, translate, modify, and reproduce products that do 
not fall within the definition of “intellectual property.” 
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d. Failure to Submit Products 
Failure to submit a product required in the Scope ofWork may be considered material 
noncompliance with the Agreement terms. Without prejudice to any other remedies, 
noncompliance may result in actions such as the withholding of future payments or 
awards, or the suspension or termination of the Agreement. 

e. Final Report and Payment 
The Recipient may only submit a request for the final payment (including any 
retention) after the final report is completed, submitted to the Commission Agreement 
Manager, and Energy Research and Development Division management has verified 
satisfactory completion of work. 

f. Legal Statements on Products 
1) All documents that result from work funded by this Agreement and are 

released to the public must include the following statement to ensure no 
Commission endorsement of documents: 
LEGAL NOTICE 

This document was prepared as a result of work sponsored by the 
California Energy Commission. It does not necessarily represent the 
views of the Energy Commission, its employees, or the State of 
California. Neither the Commission, the State of California, nor the 
Commission’s employees, contractors, or subcontractors makes any
warranty, express or implied, or assumes any legal liability for the 
information in this document; nor does any party represent that the use
of this information will not infringe upon privately owned rights. This 
document has not been approved or disapproved by the Commission,
nor has the Commission passed upon the accuracy of the information
in this document. 

2) The Recipient will apply copyright notices to all documents prepared for this 
Agreement that are released to the public (including reports, articles 
submitted for publication, and all reprints) using the following form or any other 
form that may be reasonably specified by the Energy Commission. 

“Ó[Year of first publication of product] [the Copyright
Holder’s name]. All Rights Reserved.” 

6. Amendments 
a. Procedure for Requesting Changes 

The Recipient must submit a written request to the Commission Agreement 
Manager for any change to the Agreement. The request must include: 
• A brief summary of the proposed change; 
• A brief summary of the reason(s) for the change; 
• Justification for the change; and 
• The revised section(s) of the Agreement, with changes made in underline/ 

strikethrough format. 
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b. Approval of Changes 
No amendment or variation of this Agreement shall be valid unless made in writing 
and signed by both of the parties except for the Commission’s unilateral 
termination rights in Section 16 of these terms. No oral understanding or 
agreement is binding on any of the parties. Changes to the Agreement must be 
approved at a Commission business meeting or by the Executive Director (or 
his/her designee). 
The Commission Agreement Manager or Commission Agreement Officer will 
provide the Recipient with guidance regarding the level of Commission approval 
required for a proposed change. 

c. Personnel or Subcontractor Changes 
All changes below require advance written approval by the Commission Agreement 
Manager, in addition to the appropriate level of Commission approval as described 
in subsection (b). 
1) Replacement of Personnel, Subcontractors, and Vendors 

The Commission Agreement Manager must provide advance written 
approval of the replacement of any personnel except undergraduate 
students. 

2) Assignment of New Personnel to an Existing Job Classification 
If the Recipient or a subcontractor seeks to assign new personnel to a job 
classification identified in Exhibit B, the Recipient or subcontractor must 
submit the individual’s resume and proposed job classification and rate to the 
Commission Agreement Manager for approval. The proposed rate may not 
exceed the maximum rate identified for the job classification. Neither the 
Recipient nor any subcontractor may use the job classifications or rates of 
their subcontractors for personnel.  
If the individual performs any work prior to the effective date of the 
amendment documenting the change, the Recipient will bear the expense of 
the work. 

3) Promotion of Existing Personnel (Applies to Recipients and major 
subcontractors) 
Promotion of existing Recipient and major subcontractor personnel to rates 
higher than those listed for their current classification in Exhibit B will not be 
approved. If the actual rates (e.g., direct labor rates, fringe benefit rates, and 
indirect rates) exceed the approved rates in the Budget, the difference may 
be charged to the agreement as a match share expenditure. 

4) Addition of job classifications and changes in hours. 
5) Increased direct operating expenses and rates that exceed the expenses and 

rates identified in Exhibit B. 
7. Contracting and Procurement Procedures 

This section provides general requirements for agreements entered into between the 
Recipient and subcontractors for the performance of this Agreement. 
a. Contractor’s Obligations to Subcontractors 
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1) The Recipient is responsible for handling all contractual and 
administrative issues arising out of or related to any subcontracts it enters into 
for the performance of this Agreement. 
2) Nothing contained in this Agreement or otherwise creates any 
contractual relation between the Commission and any subcontractors, and 
no subcontract may relieve the Recipient of its responsibilities under this 
Agreement. The Recipient agrees to be as fully responsible to the 
Commission for the acts and omissions of its subcontractors or persons 
directly or indirectly employed by any of them as it is for the acts and 
omissions of persons directly employed by the Recipient. 

The Recipient’s obligation to pay its subcontractors is an independent 
obligation from the Commission’s obligation to make payments to the 
Recipient. As a result, the Commission has no obligation to pay or enforce 
the payment of any funds to any subcontractor. 
3) The Recipient is responsible for establishing and maintaining 
contractual agreements with and reimbursing each subcontractor for work 
performed in accordance with the terms of this Agreement. 

b. Flow-Down Provisions 
Subcontracts funded in whole or in part by this Agreement must include language conforming 
to the provisions below, unless the subcontracts are entered into by the University of 
California (UC) or the U.S. Department of Energy (DOE) national laboratories. UC may use 
the terms and conditions negotiated by the Energy Commission with UC for its subcontracts. 
DOE national laboratories may use the terms and conditions negotiated with DOE (please 
contact the Commission Grants Officer for these terms). 

• Standard of Performance (Section 3) 
• Legal Statements on Products (included in Section 5, “Products”) 
• Travel and Per Diem (Section 9) 
• Prevailing Wage (Section 10) 
• Recordkeeping, Cost Accounting, and Auditing (Section 11) 
• Equipment (Section 14) 
• Indemnification (Section 17) 
• Confidentiality (Section 18) 
• Pre-Existing and Independently Funded Intellectual Property (Section 19) 
• Intellectual Property (Section 20) 
• Royalty Payments to the Commission (Section 21) 
• Access to Sites and Records (included in Section 22, “General Provisions”) 
• Nondiscrimination (included in Section 23, “Certifications and Compliance”) 
• Survival of the following sections: 

o Equipment (Section 14) 
o Recordkeeping, Cost Accounting, and Auditing (Section 11) 
o Pre-Existing and Independently Funded Intellectual Property 

(Section 19) 
o Intellectual Property (Section 20) 
o Royalty Payments to the Commission (Section 21) 
o Access to Sites and Records (included in Section 22, “General 
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Provisions”) 
Subcontracts funded in whole or in part by this Agreement must also include the following: 

• A clear and accurate description of the material, products, or services to be 
procured. 

• A detailed budget and timeline. 
• Provisions that allow for administrative, contractual, or legal remedies in 

instances where subcontractors breach contract terms, in addition to 
sanctions and penalties as may be appropriate. 

• Provisions for termination by the Recipient, including termination procedures 
and the basis for settlement. 

• A statement that further assignments will not be made to any third or 
subsequent tier subcontractor without additional advance written consent of 
the Commission. 

c. Audits 
All subcontracts entered into for the performance of this Agreement are subject to 
examination and audit by the Energy Commission and/or Bureau of State Audits for 
a period of three (3) years after payment of the Recipient’s final invoice under this 
Agreement. The Energy Commission may audit subcontracts that are relevant to the 
Recipient’s royalty payment obligations (see Section 21) for a period of ten (10) years 
after the Agreement’s end date. 

d. Copies of Subcontracts 
The Recipient must provide a copy of its subcontracts upon request by the Energy 
Commission. 

e. Conflicting Subcontract Terms 
Prior to the execution of this Agreement, the Recipient will notify the Commission 
Agreement Manager of any known or reasonably foreseeable conflicts between 
this Agreement and its agreements with any subcontractors (e.g., conflicting 
intellectual property or payment terms). If the Recipient discovers any such 
conflicts after the execution of this Agreement, it will notify the Commission 
Agreement Manager of the conflict within fifteen (15) days of discovery. The 
Energy Commission may, without prejudice to its other remedies, terminate this 
Agreement if any conflict impairs or diminishes its value. 

f. Penalties for Noncompliance 
Without limiting the Commission’s other remedies, failure to comply with the above 
requirements may result in the termination of this Agreement. 

8. Payment of Funds 
a. Definitions 

For purposes of this Section 8, the following terms have the following meaning: 

• “Advance Payment” means the Energy Commission pays Recipient prior to the 
Recipient Incurring or Paying the expense. 

• “Incurred Cost” means an expense for which the Recipient has become liable 
(legally obligated) to pay. Here are examples of incurred costs: 
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o The Recipient’s staff has completed work during the month but has not 
been paid by the Recipient. These labor and associated costs (e.g., fringe 
benefits) are considered Incurred Costs. 

o The Recipient has purchased a piece of equipment and received an 
invoice, bill, or receipt. The Recipient has not yet paid the invoice. The 
invoice shows the amount to be paid and confirmation of the sale. This is 
an Incurred Costs. 
Incurred costs for equipment DO NOT include purchase orders unless 
accompanied by an invoice, bill, or receipt that shows the payment 
amount due to the seller for the equipment. 

• “Paid Cost” means an expense for which the Recipient has already made 
payment. 

b. Advance Payments 

Recipients can receive Advance Payments only for subcontractors with the U.S. 
Department of Energy laboratories. Otherwise, Advance Payments are NOT allowed 
under this Agreement. The Energy Commission in its sole discretion, and not the 
Recipient, decides if the Commission will make an Advance Payment. 

c. Reimbursable Cost Requirements 

In addition to any other requirements in this Agreement, the Energy Commission is only 
obligated to reimburse the Recipient for Incurred and Paid Costs that are (1) incurred 
during the Agreement Term; (2) invoiced within the required timeframes of this 
Agreement; (3) made in accordance with the Agreement’s Budget; and (4) actual and 
allowable expenses under this Agreement. 

ALL of the items in the Budget, including without limitation labor rates, fringe benefits 
rates and indirect costs rates and individually listed items are capped amounts (i.e., 
maximums), and the Recipient can only bill its ACTUAL amount up to capped amounts 
listed in the Budget. For example, if the Budget includes an employee’s hourly rate of 
$50/hour but the employee is only paid $40/hour, the Recipient can only bill for $40/hour. 
Under the same example, if the employee earned $70/hour but the Budget only lists 
$50/hour, the Recipient can only bill for $50. Another example is if the maximum fringe 
benefit rate listed in the Budget is 20% but the Recipient’s actual fringe benefit rate is 
only 15%, the Recipient can only bill at 15%. If the actual rates (e.g., direct labor rates, 
fringe benefit rates, and indirect rates) exceed the approved rates in the Budget, the 
difference may be charged to the agreement as a match share expenditure. 

d. Recipient’s 14-Day Payment Requirement for Incurred Costs 

The Recipient shall pay ALL Incurred Costs for which it has invoiced the Energy 
Commission within 14 calendar days of receiving payment under this Agreement for the 
Incurred Costs. For example, if the Recipient invoices and then receives payment from 
the Commission on September 15 for an Incurred Cost of $10,000, the Recipient shall 
pay the entire $10,000 by September 29. This requirement is needed to prevent 
Recipients from creating long lead times for Incurred Costs (e.g., invoicing and receiving 
payment from the Commission but not paying for the Incurred Costs for weeks or 
months). 
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The Recipient shall only invoice the Commission for Incurred Expenses the Recipient 
shall pay with 14 calendar days of receiving payment from the Commission. For 
example, assume the Recipient has an Incurred Cost for a piece of equipment that costs 
$300,000 and will pay in three installments of $100,000 each over three months. The 
Recipient shall only invoice the Commission for $100,000 each month. The Recipient 
shall not invoice for the entire $300,000 and retain the balance over the three months. 

For any Incurred Costs for which the Recipient has received funds from the Energy 
Commission and does not pay within 14 calendar days, the Recipient shall on the very 
next business day after the 14 calendar days submit repayment of the unpaid amount 
back to the Energy Commission. Repaid funds will be placed back into the agreement 
and will be available to reimburse allowable costs in accordance with this agreement. 
When making a repayment under this provision, the Recipient shall specify “Repayment 
of Unspent Funds under Agreement [EPC-17-008].” Recipient shall remit the repayment 
to: 

California Energy Commission 
Accounting Office 

1516 Ninth Street, MS-2 
Sacramento, CA 95814 

This repayment requirement of the Recipient is in addition to any other rights the 
Energy Commission can enforce relative to this Agreement. Recipient agrees and 
acknowledges that time is of the essence in paying Incurred Costs and submitting 
repayments and the Energy Commission can treat the Recipient’s breach of either 
requirement as a material breach. Recipient can contact the Commission Agreement 
Manager for any questions about the logistics of making repayments. 

e. Payment Requests 
The Recipient may request payment from the Energy Commission at any time during the 
term of this Agreement but no more frequently than monthly. The final payment request, 
including retention, MUST be received by the Energy Commission no later than the 
agreement end date. 

Recipient agrees and acknowledges that time is of the essence in submitting the final 
payment request. The Commission has a limited period of time, set by law, in which it 
can reimburse funds under this Agreement. Without prejudice to theCommission’s other 
rights, the Recipient risks not receiving any funds, and relieves the Commission of any 
duty and liability whatsoever to pay, for any payment requests received after the end of 
the Agreement.  

No reimbursement for food or beverages shall be made other than allowable per diem 
charges. 

All Recipient expenditures, reimbursable andmatch, must occur within the approved term 
of this Agreement. 

f. Invoice Approval and Disputes: 
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Each request for payment is subject to the Commission Agreement Manager’s 
approval. Payments will be made to the Recipient for undisputed invoices. An 
undisputed invoice is an invoice submitted by the Recipient for work performed, for which 
project expenditures and products meet all Agreement conditions, and for which 
additional evidence is not required to determine its validity. 

The invoice will be disputed if all products due for the billing period have not been 
received and approved, if the invoice is inaccurate, or if it does not comply with the 
terms of this Agreement. If the invoice is disputed, the Recipient will be notified via a 
Dispute Notification Form (Std. 209). 

g. Recipient’s headquarters: 
For purposes of payment, the Recipient’s headquarters is the location of the 
Recipient’s office where the majority of its employees assigned responsibilities for this 
Agreement are permanently assigned. 

h. Multiple Non-Energy Commission Funding Sources: 
No payment will be made for costs identified in recipient invoices that have been or will 
be reimbursed by another source, including but not limited to an agreement with 
another government entity. 
“Government Entity” means: (1) a state governmental agency; (2) a state college or 
university; (3) a local government entity or agency, including those created as a Joint 
Powers Authority; (4) an auxiliary organization of the California State University or a 
California community college; (5) the federal government; (6) a foundation organized 
to support the Board of Governors of the California Community Colleges; and (7) an 
auxiliary organization of the Student Aid Commission established under California 
Education Code Section 69522. 

i. Reduced funding: 
If the Energy Commission does not receive sufficient funds under the Budget Act or 
from the investor-owned utility collectors of the natural gas surcharge to fully fund the 
work identified in Exhibit A (Scope of Work), the following will occur: 

a) If the Energy Commission has received a reduced amount of funds for the 
work, it may: (1) offer an Agreement amendment to the Recipient to reflect 
the reduced amount; or (2) cancel this Agreement (with no liability occurring 
to the State). 

b) If the Energy Commission has received no funds for the work identified in 
Exhibit A: (1) this Agreement will be of no force and effect; (2) the State will 
have no obligation to pay any funds to the Recipient; and (3) the Recipient 
will have no obligation to perform any work under this Agreement. 

j. Allowability of Costs 
a) Allowable Costs 

The costs for which the Recipient will be reimbursed under this Agreement 
include all costs, direct and indirect, incurred in the performance of the work 
identified in the Scope of Work. Costs must be incurred within the Agreement 
term. Factors to be considered in determining whether an individual item of 
cost is allowable include: (i) reasonableness of the item, including necessity 
of the item for the work; (ii) applicable federal cost principles or acquisition 
regulations incorporated by reference in Section 2 of this Agreement; and 
(iii) the terms and conditions of this Agreement. 
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b) Unallowable Costs 
Below are examples of unallowable costs. Details concerning the allowability 
of costs are available from the Energy Commission’s Accounting Office. 
a) Profit of the Recipient or fees (this restriction does not apply to 

subcontractors); 
b) Contingency costs; 
c) Imputed costs (e.g., cost of money); 
d) Fines and penalties; 
e) Losses; 
f) Excess profit taxes; and 
g) Unapproved, increased rates and fees for this Agreement 

c) Except as provided for in this Agreement or applicable California law or 
regulations, the Recipient will use the federal cost principles and/or acquisition 
regulations incorporated by reference in Section 2 of this Agreement when 
determining allowable and unallowable costs. In the event of a conflict, this 
Agreement takes precedence over the federal cost principles and/or 
acquisition regulations. 

k. Payment Request Format 
Each request for payment will consist of, but not be limited to, the following: 

1) An invoice that includes a list of Incurred and Paid Costs. Backup 
documentation is required at the time of invoice submittal, such as time cards, 
vendor invoices, and proof of payment (e.g., cancelled checks). Unless 
otherwise specified in Exhibit B or the invoice template, the invoice must 
include the following: 
a) Agreement number; 
b) Date prepared; 
c) Recipient’s Federal tax ID number; 
d) Billing period; 
e) Recipient’s actual labor expenditures, including hourly unloaded labor 

rates by individual name and classification, hours worked, and 
benefits (fully loaded rates may only be used if they are included in 
the grant budget); 

f) Non-labor expenses, including fringe benefits, indirect overhead, and 
general/administrative expenses; 

g) Operating expenses, including travel, equipment, materials, and 
other; 

h) By budget line item (cost component) category, the budgeted amount, 
amount billed to date, currently billed amount, and balance of funds; 

i) Match fund expenditures (if applicable); 
j) Receipts for travel (including departure and return times), equipment, 

materials, and miscellaneous; and 
k) Subcontractor invoices that include all items above, for 

correspondence with the budget (e.g., if the budget lists hourly labor 
rates, the subcontractor’s invoice should include hourly labor rates). 

2) A progress report that documents evidence of progress, as described in the 
Scope of Work. 
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3) Products prepared by the Recipient during the invoicing period, as described 
in the Scope of Work. 

The Commission will accept computer-generated or electronically transmitted 
invoices without backup documentation provided that the Recipient mails a hard copy 
the same day. 
The Recipient must submit all invoices to the following address: 

California Energy Commission 
Accounting Office 

1516 Ninth Street, MS-2 
Sacramento, CA 95814 

If the Recipient has not otherwise provided to the Commission documentation showing 
the Recipient’s payment of Incurred Costs, the Recipient shall provide such 
documentation as soon as possible and not later than three working days from a request 
from Commission personnel. 

l. Certification 
The following certification will be included on each payment request form and signed 
by the Recipient’s authorized officer: 

The documents included in this request for payment are true and 
correct to the best of my knowledge and I, as an agent of [Company 
Name] have authority to submit this request. I certify that 
reimbursement for these costs has not and will not be received from 
any other sources, including but not limited to a government entity 
contract, subcontract, or other procurement method. For projects 
considered to be a public work, prevailing wages were paid to eligible 
workers who provided labor for the work covered by this invoice; the
Recipient and all subcontractors have complied with prevailing wage 
laws. 

m. Fringe Benefit, Indirect Overhead, General and Administrative (G&A), and Facilities and 
Administration (F&A) Rates 
Indirect cost rates must be developed in accordance with generally accepted accounting 
principles and the applicable federal cost principles or acquisition regulations (see the 
provisions incorporated by reference in Section 2). If the Recipient has an approved 
fringe benefits or indirect cost rate (indirect overhead, G&A, or F&A) from its cognizant 
federal agency, the Recipient may bill at the federal rate up to the budget rate caps if the 
following conditions are met: 

• The Recipient may bill at the federal provisional rate but must adjust annually 
to reflect its actual final rates for the year in accordance with the Labor, Fringe, 
and Indirect Invoicing Instructions contained in the budget (Exhibit B). 

• The cost pools used to develop the federal rates must be allocable to the 
Agreement, and the rates must be representative of the portion of costs 
benefiting the Agreement. For example, if the federal rate is for manufacturing 
overhead at the Recipient’s manufacturing facility and the Agreement is for 
research and development at the Recipient’s research facility, the federal 
indirect overhead rate would not be applicable to the Agreement. 

• The federal rate must be adjusted to exclude any costs that are specifically 
prohibited in the Agreement. 
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• The Recipient may only bill up to the Agreement budget rate caps, unless and 
until an amendment to the budget is approved. 

n. Retention 
The Energy Commission shall retain 10 percent of any payment request or 10 percent of 
the total Energy Commission award at the end of the project. The Energy Commission 
has the sole discretion to decide which of these methods of retention will be used in this 
Agreement. The Recipient must submit a completed payment request requesting 
release of the retention within the required timeframe (see part e “Payment Requests” 
above in this term). The Commission Agreement Manager will review the project file and, 
when satisfied that the terms of the funding Agreement have been fulfilled, will authorize 
release of the retention. 
Retention may be released upon completion of tasks that are considered separate and 
distinct (i.e., the task is a stand-alone piece of work and could be completed without the 
other tasks). Tasks for administration or management of the Agreement and/or 
subcontractors are not considered separate and distinct tasks. The tasks for which 
retention may be released prior to the end of the Agreement must be identified in Exhibit 
B (budget). 
When the Commission withholds 10% retention from each invoice, the Recipient can 
choose to flow down the retention requirement to its subcontractors subject to the 
following restrictions and any other requirements in this Agreement: 

• The Recipient shall not flow down retention requirements to U.S. Department of 
Energy national laboratory subcontractors. 

• The retention flowed down to subcontractors can only be up to a total of 10% of 
the amount of Commission funds the subcontractor is to receive. The Recipient 
is responsible for carrying the retention for its funded portion of the entire 
Agreement and cannot pass its share of retention to subcontractors. Here are 
three examples: 
i. A subcontractor submits an invoice for $100,000 to the Recipient, and the 

Recipient in turn submits it to the Commission. The Commission will only 
pay $90,000 of the invoice and the Recipient can elect to pay only 
$90,000 to the subcontractor. 

ii. The subcontractor is the U.S. Department of Energy national laboratory 
and it submits an advance request for $100,000 to the Recipient, 
including any other documents required in the Energy Commission’s U.S. 
Department of Energy Terms and Conditions. The Recipient in turn 
submits the advance requests to the Commission for payment. The 
Commission will pay the full amount of the advance requests to the 
Recipient and the Recipient must pay the full amount to the U.S. 
Department of Energy. 

iii. The Recipient’s submits an invoice for its own staff in the amount of 
$20,000. The Commission will only pay $18,000 to the Recipient, and the 
Recipient cannot withhold the $2,000 difference from subcontractor 
reimbursements. 

These requirements apply to all levels of subcontractors (e.g., a subcontractor to a 
subcontractor). 
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9. Travel and Per Diem 
a. Travel not listed in the budget requires prior written authorization from the 

Commission Agreement Manager. 
b. No reimbursement for food or beverages will be made other than for allowable per 

diem charges. 
c. The Recipient will be reimbursed for authorized travel and per diem up to, but not 

to exceed, the rates allowed nonrepresented state employees. Current allowable 
travel reimbursement rates can be obtained from the Commission’s web site at 
http://www.energy.ca.gov/contracts/TRAVEL_PER_DIEM.PDF. 

d. Travel expense claims must detail expenses using the allowable rates, and the 
Recipient must sign and date each travel expense claim before submitting it to the 
Commission for payment. Expenses must be listed by trip, including dates and 
times of departure and return. Travel expense claims supporting receipts and 
expense documentation must be attached to the Recipient’s Payment Request. A 
vehicle license number is required when claiming mileage, parking, or toll charges. 
Questions regarding allowable travel expenses or per diem should be addressed 
to the Commission Agreement Manager. 

10. Prevailing Wage 
a. Requirement 

Projects funded by the Energy Commission often involve construction, alteration, 
demolition, installation, repair, or maintenance work over $1,000. Such projects 
might be considered “public works” under the California Labor Code (See 
California Labor Code Section 1720 et seq. and Title 8 California Code of 
Regulations, Section 16000 et seq.). Public works projects require the payment of 
prevailing wages. Prevailing wage rates can be significantly higher than non-
prevailing wage rates. 

b. Determination of Project’s Status 
Only the California Department of Industrial Relations (DIR) and courts of 
competent jurisdiction may issue legally binding determinations that a particular 
project is or is not a public work. If the Recipient is unsure whether the project 
funded by the Agreement is a “public work” as defined in the California Labor Code, 
it may wish to seek a timely determination from DIR or an appropriate court. As 
such processes can be time consuming, it may not be possible to obtain a timely 
determination before the date for performance of the Agreement. 
By accepting this grant, the Recipient is fully responsible for complying with all 
California public works requirements, including but not limited to payment of 
prevailing wage. As a material term of this grant, the Recipient must either: 
1) Timely obtain a legally binding determination from DIR or a court of 

competent jurisdiction before work begins on the project that the proposed 
project is not a public work; or 

2) Assume that the project is a public work and ensure that: 
• Prevailing wages are paid unless and until DIR or a court of competent 

jurisdiction determines that the project is not a public work; 
• The project budget for labor reflects these prevailing wage 

requirements; and 
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• The project complies with all other requirements of prevailing wage law, 
including but not limited to keeping accurate payroll records and 
complying with all working hour requirements and apprenticeship 
obligations. 

California Prevailing Wage law provides for substantial damages and financial 
penalties for failure to pay prevailing wages when such payment is required. 

c. Subcontractors and Flow-down Requirements 
The Recipient will ensure that its subcontractors also comply with the public 
works/prevailing wage requirements above. The Recipient will ensure that all 
agreements with its subcontractors to perform work related to this Project contain 
the above terms regarding payment of prevailing wages on public works projects. 
The Recipient is responsible for any failure of its subcontractors to comply with 
California prevailing wage and public works laws. 

d. Indemnification and Breach 
Any failure of the Recipient or its subcontractors to comply with the above 
requirements will constitute breach of this Agreement which excuses the 
Commission’s performance of this Agreement at the Commission’s option, and will 
be at the Recipient’s sole risk. In such a case, the Commission will refuse payment 
to the Recipient of any amount under this award and the Commission will be 
released, at its option, from any further performance of this Agreement or any 
portion thereof. The Recipient will indemnify the Energy Commission and hold it 
harmless for any and all financial consequences arising out of or resulting from the 
failure of the Recipient and/or any of its subcontractors to pay prevailing wages or 
to otherwise comply with the requirements of prevailing wage law. 

e. Budget 
The Recipient’s budget on public works projects must indicate which job 
classifications are subject to prevailing wage. For detailed information about 
prevailing wage and the process to determine if the proposed project is a public 
work, the Recipient may wish to contact DIR or a qualified labor attorney for 
guidance. 

f. Covered Trades 
For public works projects, the Recipient may contact DIR for a list of covered trades 
and the applicable prevailing wage. 

g. Questions 
If the Recipient has any questions about this contractual requirement or the wage, 
record keeping, apprenticeship, or other significant requirements of California 
prevailing wage law, the Recipient should consult DIR and/or a qualified labor 
attorney before entering into this Agreement. 

h. Certification 
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The Recipient will certify to the Energy Commission on each payment request form 
either that: (a) prevailing wages were paid to eligible workers who provided labor 
for work covered by the payment request and the Recipient and all contractors and 
subcontractors otherwise complied with all California prevailing wage laws; or (b) 
the project is not a public work requiring the payment of prevailing wages. In the 
latter case, the Recipient will provide competent proof of a DIR or court 
determination that the project is not a public work requiring the payment of 
prevailing wages. 
Prior to the release of any retained funds under this Agreement, the Recipient will 
submit to the Energy Commission the above-described certificate signed by the 
Recipient and all contractors and subcontractors performing public works activities 
on the project. Absent this certificate, the Recipient will have no right to any funds 
under this Agreement, and Commission will be relieved of any obligation to pay 
any funds. 

11. Recordkeeping, Cost Accounting, and Auditing 
a. Cost Accounting 

The Recipient will keep separate, complete, and correct accounting of the costs 
involved in completing the project and any match-funded portion of the project. The 
Commission or its agent will have the right to examine the Recipient’s books of 
accounts at all reasonable times, to the extent necessary to verify the accuracy of 
the Recipient’s reports. 

b. Accounting Procedures 
The Recipient’s costs will be determined on the basis of its accounting system 
procedures and practices employed as of the effective date of this Agreement, 
provided that the Recipient uses generally accepted accounting principles and cost 
reimbursement practices. The Recipient’s cost accounting practices used in 
accumulating and reporting costs during the performance of this Agreement will be 
consistent with the practices used in estimating costs for any proposal to which this 
Agreement relates; provided that such practices are consistent with the other terms 
of this Agreement and that such costs may be accumulated and reported in greater 
detail during performance of this Agreement. 
The Recipient’s accounting system will distinguish between direct and indirect costs. 
All costs incurred for the same purpose, in like circumstances, are either direct costs 
only or indirect costs only with respect to costs incurred under this Agreement. 

c. Audit Rights 
The Recipient will maintain books, records, documents, and other evidence, based 
on the procedures set forth above, sufficient to reflect properly all costs claimed to 
have been incurred in the performance of this Agreement. The Energy Commission, 
another state agency, and/or a public accounting firm designated by the Energy 
Commission may audit the Recipient’s accounting records at all reasonable times, 
with prior notice by the Energy Commission. 
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It is the intent of the parties that the audits will ordinarily be performed not more 
frequently than once every twelve (12) months during the performance of the work 
and once at any time within three (3) years after payment by the Energy Commission 
of the Recipient’s final invoice. However, performance of any such interim audits by 
the Energy Commission does not preclude further audit. The Energy Commission 
may audit books, records, documents, and other evidence relevant to the Recipient’s 
royalty payment obligations (see Section 21) for a period of ten (10) years after 
payment of the Recipient’s final invoice. 
The Recipient will allow the auditor(s) to access such records during normal 
business hours, and will allow interviews of any employees who might reasonably 
have information related to such records. The Recipient will include a similar right 
of the state to audit records and interview staff in any subcontract related to the 
performance of this Agreement. 

d. Refund to the Energy Commission 
If the Energy Commission determines that any invoiced and paid amounts exceed 
the actual allowable incurred costs, the Recipient will repay the amounts to the 
Energy Commission within thirty (30) days of request or as otherwise agreed by the 
Energy Commission and the Recipient. If the Energy Commission does not receive 
such repayments, it will be entitled to take actions such as withholding further 
payments to the Recipient and seeking repayment from the Recipient. 

e. Audit Cost 
The Recipient will bear its cost of participating in any audit (e.g., mailing or travel 
expenses). The Energy Commission will bear the cost of conducting the audit unless 
the audit reveals an error detrimental to the Energy Commission that exceeds more 
than ten percent (10%) or $5,000 (whichever is greater) of: (1) the amount audited; 
or (2) if a royalty audit, the total royalties due in the period audited. The Recipient 
will pay the refund as specified in subsection (d), and will reimburse the Energy 
Commission for reasonable costs and expenses incurred by the Commission in 
conducting the audit. 

f. Match or Cost Share 
If the budget includes a match share requirement, the Recipient’s commitment of 
resources, as described in this Agreement, is a required expenditure for receipt of 
Energy Commission funds. The funds will be released only if the required match 
percentages are expended. The Recipient must maintain accounting records 
detailing the expenditure of the match (actual cash and in-kind, non-cash services), 
and report on match share expenditures on its request for payment. 
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12. Workers' Compensation Insurance 
a. The Recipient warrants that it carries Worker's Compensation Insurance for all of its 

employees who will be engaged in the performance of this Agreement, and agrees 
to furnish to the Commission Agreement Manager satisfactory evidence of this 
insurance upon the Commission Agreement Manager’s request. 

b. If the Recipient is self-insured for worker's compensation, it warrants that the self-
insurance is permissible under the laws of the State of California and agrees to 
furnish to the Commission Agreement Manager satisfactory evidence of the 
insurance upon the Commission Agreement Manager’s request. 

13. Permits and Clearances 
The Recipient is responsible for ensuring that all necessary permits and environmental 
documents are prepared and that clearances are obtained from the appropriate agencies. 

14. Equipment 
Title to equipment acquired by the Recipient with grant funds will vest in the Recipient. The 
Recipient may use the equipment in the project or program for which it was acquired as long 
as needed, regardless of whether the project or program continues to be supported by grant 
funds. However, the Recipient may not sell, lease, or encumber the property (i.e., place a 
legal burden on the property such as a lien) during the Agreement term without the 
Commission Agreement Manager’s prior written approval. 
The Recipient may refer to the applicable federal regulations incorporated by reference in 
this Agreement for guidance regarding additional equipment requirements. 

15. Stop Work 
Energy Commission staff may, at any time by written notice to the Recipient, require the 
Recipient to stop all or any part of the work tasks in this Agreement. Stop work orders 
may be issued for reasons such as a project exceeding budget, noncompliance with the 
standard of performance, out of scope work, project delays, and misrepresentations. 
a. Compliance. Upon receipt of a stop work order, the Recipient must immediately 

take all necessary steps to comply with the order and to stop the incurrence of 
costs allocable to the Energy Commission. 

b. Canceling a Stop Work Order. The Recipient may resume the work only upon 
receipt of written instructions from Energy Commission staff. 

16. Termination 
a. Purpose 

Because the Energy Commission is a state entity and provides funding on behalf 
of all California ratepayers, it must be able to terminate the Agreement upon the 
default of the Recipient and to proceed with the work required under the 
Agreement in any manner it deems proper. The Recipient agrees that upon any 
of the events triggering the termination of the Agreement by the Energy 
Commission, the Energy Commission has the right to terminate the Agreement, 
and it would constitute bad faith of the Recipient to interfere with the immediate 
termination of the Agreement by the Energy Commission. 

b. With Cause 
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The Energy Commission may, for cause, terminate this Agreement upon giving five 
(5) calendar days advance written notice to the Recipient. In this event, the 
Recipient will use all reasonable efforts to mitigate its expenses and obligations. The 
Recipient will relinquish possession of equipment purchased for this Agreement with 
Energy Commission funds to the Commission, or the Recipient may purchase the 
equipment as provided by the terms of this Agreement, with approval of the Energy 
Commission. 
The term “for cause” includes but is not limited to the following: 

• Partial or complete loss of match funds; 

• Reorganization to a business entity unsatisfactory to the Energy 
Commission; 

• Retention or hiring of subcontractors, or replacement or addition of 
personnel, that fail to perform to the standards and requirements of this 
Agreement; 

• The Recipient’s inability to pay its debts as they become due and/or the 
Recipient’s default of an obligation that impacts its ability to perform under 
this Agreement; or 

• Significant change in state or Energy Commission policy such that the work 
or product being funded would not be supported by the Commission. 

c. Without Cause 
The Energy Commission may terminate this Agreement without cause upon giving 
thirty (30) days advance written notice to the Recipient. In this event, the Recipient 
will use all reasonable efforts to mitigate its expenses and obligations. 

17. Indemnification 
To the extent allowed under California law, the Recipient will indemnify, defend, and hold 
harmless the state (including the Energy Commission) and state officers, agents, and 
employees from any and all claims and losses in connection with the performance of this 
Agreement. 

18. Confidentiality 
a. Identification of Confidential Information 

1) Prior to the effective date of this Agreement, the Recipient will identify all 
products (or information contained within products) that it considers to be 
confidential, in addition to the legal basis for confidentiality, in Attachment 
1 to this Exhibit. If the Energy Commission agrees that the information is 
confidential, it will not disclose it except as provided in subsection (b). 

2) During the Agreement, if the Recipient develops additional products (or 
information contained within products) not originally anticipated as 
confidential, it will follow the procedures for a request for designation of 
confidential information specified in Title 20 California Code of Regulations 
(CCR) Section 2505. 
The Energy Commission’s Executive Director will make the confidentiality 
determination. Such subsequent determinations may be added to the list of 
confidential deliverables in the Attachment 1 to this Exhibit. The Energy 
Commission will not disclose information subject to an application for 
confidential designation except as provided in subsection (b).  
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3) When submitting products containing confidential information, the Recipient 
will mark each page of any document containing confidential information as 
“confidential”, and present it in a sealed package to the Contracts, Grants, 
and Loans Office. 
The Commission Agreement Manager may require the Recipient to submit a 
non-confidential version of the product, if it is feasible to separate the 
confidential information from the non-confidential information. The Recipient 
is not required to submit such products in a sealed package. 

b. Disclosure of Confidential Information 
The Energy Commission will only disclose confidential information under the 
circumstances specified in Title 20 CCR Sections 2506, 2507, and 2508. All 
confidential information that is legally disclosed by the Recipient or any other entity 
will become a public record and will no longer be subject to the Energy 
Commission’s confidentiality designation. 

c. Waiver of Consequential Damages 
In no event will the Energy Commission be liable for any special, incidental, or 
consequential damages based on breach of warranty, breach of contract, 
negligence, strict tort, or any other legal theory for the disclosure of the Recipient’s 
confidential information, even if the Commission has been advised of the possibility 
of such damages. 
Damages that the Energy Commission and the state of California will not be 
responsible for include but are not limited to: lost profit; lost savings or revenue; lost 
goodwill; lost use of the product or any associated equipment; cost of capital; cost 
of any substitute equipment, facilities, or services; downtime; the claims of third 
parties including customers; and injury to property. 

d. Limitations on the Disclosure of Products 
1) During the Agreement, the Recipient and subcontractors must receive 

approval from the Commission Agreement Manager prior to disclosing the 
contents of any draft product to a third party. However, if the Energy 
Commission makes a public statement about the content of any product 
provided by the Recipient and the Recipient believes the statement is 
incorrect, the Recipient may state publicly what it believes is correct. 

2) Except as provided in Title 20 CCR Sections 2506, 2507, and 2508, the 
Recipient may not disclose any information provided to it by the Energy 
Commission for the performance of this Agreement if the information has 
been designated as confidential or is the subject of a pending application for 
confidential designation. At the election of the Commission Agreement 
Manager, the Recipient, its employees, and its subcontractors must execute 
a confidentiality agreement provided by the Commission Agreement 
Manager. 

3) The Recipient will ensure that each of its officers, employees, and 
subcontractors who are involved in the performance of this Agreement are 
informed about these disclosure limitations and will abide by them. 

19. Pre-Existing and Independently Funded Intellectual Property 
a. Ownership 
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The Energy Commission makes no ownership, license, or royalty claims to pre-
existing intellectual property, independently funded intellectual property, or project-
relevant pre-existing or independently funded intellectual property. “Ownership” 
means exclusive possession and control of all rights to property, including the right 
to use and transfer property. Intellectual property licenses and royalties are 
discussed in Sections 20 and 21. 
1) “Pre-existing intellectual property” means: (a) inventions, technologies, 

designs, drawings, data, software, formulas, compositions, processes, 
techniques, works of authorship, trademarks, service marks, and logos that 
the Recipient or a third party owned or possessed prior to the effective date 
of this Agreement and that have not been developed, altered, or reduced to 
practice with Energy Commission or match funds; and (b) associated 
proprietary rights to these items that are obtained without Energy 
Commission or match funds, such as patent and copyright. 

2) “Independently funded intellectual property” means: (a) inventions, 
technologies, designs, drawings, data, software, formulas, compositions, 
processes, techniques, works of authorship, trademarks, service marks, and 
logos that are created, conceived, discovered, made, developed, altered, or 
reduced to practice by the Recipient or a third party during or after the 
Agreement term without Energy Commission or match funds; and (b) 
associated proprietary rights to these items that are obtained without Energy 
Commission or match funds, such as patent and copyright. 
“Works of authorship” does not include written products created for 
Agreement reporting and management purposes, such as reports, 
summaries, lists, letters, agendas, schedules, and invoices. The 
Commission owns such products regardless of their funding source. 

3) “Project-relevant pre-existing intellectual property” and “project-
relevant independently funded intellectual property” mean pre-existing 
and independently funded intellectual property used to support a premise, 
postulate, or conclusion referred to or expressed in any product under this 
Agreement. 

b. Project-Relevant Pre-Existing and Independently Funded Intellectual Property 
1) Identification of Property 

a) The Recipient will identify all project-relevant pre-existing intellectual 
property in Attachment 1 to this Exhibit prior to the effective date of 
the Agreement, or within sixty (60) days of becoming aware that the 
property has been or will be used to support a premise, postulate, or 
conclusion referred to or expressed in any product under this 
Agreement. Attachment 1 may be amended (see the “Amendments” 
section). 

b) The Recipient will identify all project-relevant independently funded 
intellectual property and the source of funding for the property in 
Attachment 1 to this Exhibit within sixty (60) days of becoming aware 
that the property has been or will be used to support a premise, 
postulate, or conclusion referred to or expressed in any product 
under this Agreement. 
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c) Failure to identify project-relevant pre-existing or independently 
funded intellectual property in Attachment 1 to this Exhibit may result 
in the property’s designation as “intellectual property” that is subject 
to licenses and royalties, as described in Sections 20 and 21. 

2) Access to Property 
The extent of Energy Commission access to project-relevant pre-existing 
and independently funded intellectual property is limited to that reasonably 
necessary to: (a) demonstrate the validity of any premise, postulate, or 
conclusion referred to or expressed in any product; or (b) establish a baseline 
for repayment purposes. 
Upon the Commission Agreement Manager’s request, the Recipient will 
provide the Commission Agreement Manager and any reviewers designated 
by the Energy Commission with access to review the Recipient’s project-
relevant pre-existing and independently funded intellectual property. If the 
property has been designated as confidential as specified in Section 18, the 
Energy Commission will only disclose it under the circumstances specified 
in Title 20 CCR Sections 2506, 2507, and 2508. 

3) Preservation of Property 
The Recipient will preserve any project-relevant pre-existing or 
independently funded intellectual property at its own expense for at least ten 
(10) years from the Agreement’s end date, unless the Recipient agrees to a 
longer retention period. 
The Energy Commission will have reasonable access to the project-relevant 
pre-existing or independently funded property throughout the retention 
period. 

20. Intellectual Property 
a. Ownership 

1) The Recipient owns all intellectual property, subject to the licenses described 
in subsection b. 
“Intellectual property” means: (a) inventions, technologies, designs, 
drawings, data, software, formulas, compositions, processes, techniques, 
works of authorship, trademarks, service marks, and logos that are created, 
conceived, discovered, made, developed, altered, or reduced to practice with 
Agreement or match funds during or after the Agreement term; (b) any 
associated proprietary rights to these items, such as patent and copyright; 
and (c) any upgrades or revisions to these items. 
“Works of authorship” does not include written products created for 
Agreement reporting and management purposes, such as reports, 
summaries, lists, letters, agendas, schedules, and invoices. 

2) The Energy Commission owns all products identified in the Scope of Work, 
with the exception of products that fall within the definition of “intellectual 
property.” 
“Product” means any tangible item specified for delivery to the Energy 
Commission in the Scope of Work.  
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b. Intellectual Property Licenses 
1) The Energy Commission has a no-cost, non-exclusive, transferable, 

irrevocable, royalty-free, worldwide, perpetual license to use, publish, 
translate, modify, and reproduce intellectual property for governmental 
purposes. 

2) 
3) The Recipient has a non-exclusive, non-transferable, irrevocable, 

worldwide, perpetual license to use, publish, translate, modify, and 
reproduce written products created for Agreement reporting and 
management purposes, such as reports and summaries.  

4) If any intellectual property that is subject to the licenses above has been 
designated as confidential as specified in Section 18, all license holders 
will only disclose the intellectual property under the circumstances 
specified in Title 20 CCR Sections 2506, 2507, and 2508. 
All license holders will ensure that their officers, employees, and 
subcontractors who have access to the intellectual property are informed of 
and abide by the disclosure limitations in Section 18. 

c. Energy Commission’s Rights to Inventions 
“Invention” means intellectual property that is patentable. 
1) March-In Rights 

At the Energy Commission’s request, the Recipient will forfeit and assign to 
the Energy Commission all rights to any invention (with the exception of U.S. 
Department of Energy reserved rights) if the Recipient or assignee has not 
taken, or is not expected to take within a reasonable time, effective steps to 
achieve practical application of the invention. The Energy Commission will 
have the unfettered right to use and/or dispose of the rights in whatever 
manner it deems most suitable to help transfer the invention into the 
marketplace, including but not limited to seeking patent protection or 
licensing the invention. 

2) Notice of Patent 
If any patent is issued for an invention, the Recipient will send the 
Commission Agreement Manager written notice of the issuance within three 
(3) months of the issuance date. The notice must include the patent title, 
issuance number, and a general description of the invention. 

3) Legal Notice 
The Recipient and all persons and/or entities obtaining an ownership interest 
in patentable intellectual property must include the following statement within 
the specification of any United States patent application, and any 
subsequently issued patent for the invention: 
“This invention was made with State of California support under
California Energy Commission grant number EPC-17-020. The Energy
Commission has certain rights to this invention.” 
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d. Access to and Preservation of Intellectual Property 
1) Access to Intellectual Property 

Upon the Commission Agreement Manager’s request, the Recipient will 
provide the Commission Agreement Manager and any individuals 
designated by the Energy Commission with access to the Recipient’s 
intellectual property in order to exercise the license and march-in rights 
described above, and to determine any royalty payments due under the 
Agreement. 

2) Preservation of Intellectual Property 
The Recipient will preserve intellectual property at its own expense for at 
least ten (10) years from the Agreement’s end date, unless the Recipient 
agrees to a longer retention period. 

e. Intellectual Property Indemnity 
The Recipient may not, in supplying work under this Agreement, knowingly infringe 
or misappropriate any intellectual property right of a third party, and will take 
reasonable actions to avoid infringement. 
The Recipient will defend and indemnify the Energy Commission from and against 
any claim, lawsuit, or other proceeding, loss, cost, liability, or expense (including 
court costs and reasonable fees of attorneys and other professionals) to the extent 
arising out of: (i) any third party claim that a product infringes any patent, copyright, 
trade secret, or other intellectual property right of any third party; or (ii) any third party 
claim arising out of the negligent or other tortious acts or omissions by the Recipient 
or its employees, subcontractors, or agents in connection with or related to the 
products or the Recipient’s performance under this Agreement. 

21. Royalty Payments to the Commission 
“Sale,” “sales,” and “sold” mean the sale, license, lease, or other transfer of intellectual 
property. Sales Price” means the price at which intellectual property is sold, excluding 
sales tax. 
a. The Recipient will pay the Energy Commission a royalty of one and one-half percent 

(1.5%) of the sales price of all sales for which the Recipient receives a payment, 
beginning on the Agreement’s effective date and extending for ten (10) years from 
the Agreement’s end date. 

b. The Recipient will make payments in annual installments due on the first day of 
March in the calendar year immediately following the year during which the Recipient 
received any payment for sales. 

c. The Recipient is not required to make a royalty payment for any calendar year in 
which payments for sales are less than $1000. Total royalty payments will be limited 
to three (3) times the amount of funds paid by the Energy Commission under the 
Agreement. 

d. If intellectual property was developed in part with match funds during the Agreement 
term, the royalty payment will be reduced in accordance with the percentage of 
intellectual property development activities that were funded with match funds. For 
example, if 10% of the development activities were funded with match funds during 
the Agreement and payments for sales totaled $100,000 in one year, the Recipient 
would owe the Energy Commission $1350 for the year (1.5% of $100,000 = $1500; 
10% of $1500 = $150; $1500 - $150 = $1350). 
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If the Energy Commission is providing funds to the Recipient under this Agreement 
as a project match partner and Energy Commission funds are used in part to develop 
intellectual property, the royalty payments will be reduced in accordance with the 
percentage of intellectual property development activities that were funded with non-
Energy Commission funds during the Agreement term. For example, if 80% of the 
development activities were funded with Recipient and/or third party funds during 
the Agreement and payments for sales totaled $100,000 in one year, the Recipient 
would owe the Energy Commission $300 for the year (1.5% of $100,000 = $1500; 
80% of $1500 = $1200; $1500 - $1200 = $300). 

e. The Recipient may make an early buyout payment to the Energy Commission 
without a pre-payment penalty, as an alternative to making annual royalty payments 
for ten (10) years following the Agreement’s end date. The payment must be in a 
lump sum amount equal to one and a half (1.5) times the amount of funds paid by 
the Energy Commission under the Agreement and made within five (5) years of the 
Agreement’s end date. The payment amount due under the early buyout option will 
not be reduced by the percentage of match funds as described above. 

f. The Recipient may not make any sale of intellectual property for consideration other 
than fair market value. Such activity constitutes breach of this Agreement, and will 
obligate the Recipient to repay within sixty (60) days the early buyout amount due. 
In the event of breach, the Energy Commission may exercise all rights and remedies 
available to it under law and at equity. 

g. Royalty payments not made within fifteen (15) days of the due date will constitute 
breach of this Agreement. The payments will become debt obligations of the 
Recipient to the Energy Commission, due upon demand and bearing interest at the 
maximum interest rate allowed by law. 

h. The Recipient will maintain separate accounts within its financial and other records 
for the purpose of tracking components of sales and royalties due to the Energy 
Commission under this Agreement. 

i. Payments to the Energy Commission are subject to audit as provided for under the 
Recordkeeping, Cost Accounting, and Auditing section. 

j. The Recipient will include these royalty provisions in its agreements with all 
subcontractors who develop or assist with the development of intellectual property. 

22. General Provisions 
a. Governing Law 

This Agreement is governed by the laws of the State of California as to interpretation 
and performance. 

b. Independent Capacity 
In the performance of this Agreement, the Recipient and its agents, subcontractors, 
and employees will act in an independent capacity and not as officers, employees, or 
agents of the State of California. 

c. Assignment 
This Agreement is not assignable or transferable by the Recipient either in whole or 
in part without the consent of the Energy Commission in the form of an amendment. 

d. Timeliness 
Time is of the essence in this Agreement. 
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e. Severability 
If any provision of this Agreement is unenforceable or held to be unenforceable, all 
other provisions of this Agreement will remain in full force and effect. 

f. Waiver 
No waiver of any breach of this Agreement constitutes waiver of any other breach. 
All remedies in this Agreement will be taken and construed as cumulative, meaning 
in addition to every other remedy provided in the Agreement or by law. 

g. Assurances 
The Commission reserves the right to seek further written assurances from the 
Recipient and its team that the work under this Agreement will be performed in 
accordance with the terms of the Agreement. 

h. Change in Business 
1) The Recipient will promptly notify the Energy Commission of the occurrence 

of any of the following: 
a) A change of address. 
b) A change in business name or ownership. 
c) The existence of any litigation or other legal proceeding affecting the 

project or Agreement. 
d) The occurrence of any casualty or other loss to project personnel, 

equipment, or third parties. 
e) Receipt of notice of any claim or potential claim against the Recipient 

for patent, copyright, trademark, service mark, and/or trade secret 
infringement that could affect the Energy Commission’s rights. 

2) The Recipient must provide the Commission Agreement Manager with written 
notice of a planned change or reorganization of the type of business entity 
under which it does business. A change of business entity or name change 
requires an amendment assigning or novating the Agreement to the changed 
entity. If the Energy Commission does not seek to amend this Agreement or 
enter into a new agreement with the changed or new entity for any reason 
(including that the Commission is not satisfied that the new entity can perform 
in the same manner as the Recipient), it may terminate this Agreement as 
provided in the “Termination” section. 

i. Access to Sites and Records 
Energy Commission and representatives will have reasonable access to all project 
sites and to all records related to this Agreement. 

j. Prior Dealings, Custom, or Trade Usage 
These terms and conditions may not be modified or supplemented by prior dealings, 
custom, or trade usage. 

k. Survival of Terms 
Certain provisions will survive the completion or termination date of this Agreement 
for any reason. The provisions include but are not limited to: 

• Legal Statements on Products (included in Section 5, “Products”) 

• Payment of Funds (Section 8) 
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• Recordkeeping, Cost Accounting, and Auditing (Section 11) 

• Equipment (Section 14) 

• Termination (Section 16) 

• Indemnification (Section 17) 

• Pre-Existing and Independently Funded Intellectual Property (Section 19) 

• Intellectual Property (Section 20) 

• Royalty Payments to the Commission (Section 21) 

• Change in Business (see this section) 

• Access to Sites and Records (see this section) 
23. Certifications and Compliance 

a. Federal, State, and Local Laws 
The Recipient must obtain all required permits and shall comply with all applicable 
federal, state and local laws, codes, rules, and regulations for all work performed 
under the Agreement. 

b. Nondiscrimination Statement of Compliance 
During the performance of this Agreement, the Recipient and its subcontractors 
will not unlawfully discriminate, harass, or allow harassment against any employee 
or applicant for employment because of sex, sexual orientation, race, color, 
ancestry, religious creed, national origin, physical disability (including HIV and 
AIDS), mental disability, medical condition, age, marital status, or denial of family 
care leave. The Recipient and its subcontractors will ensure that the evaluation 
and treatment of their employees and applicants for employment are free from 
such discrimination and harassment. 
The Recipient and its subcontractors will comply with the provisions of the Fair 
Employment and Housing Act (Government Code Sections 12990 et seq.) and the 
applicable regulations promulgated thereunder (California Code of Regulations, 
Title 2, Section 11000 et seq.). The applicable regulations of the Fair Employment 
and Housing Commission implementing Government Code Section 12990 (a-f), 
set forth in Chapter 5 of Division 4.1 of Title 2 of the California Code of Regulations, 
are incorporated into this Agreement by reference and made a part of it as if set 
forth in full. The Recipient and its subcontractors will give written notice of their 
obligations under this section to labor organizations with which they have a 
collective bargaining or other Agreement. 
The Recipient will include the nondiscrimination and compliance provisions of this 
section in all subcontracts to perform work under this Agreement. 

c. Drug-Free Workplace Certification 
By signing this Agreement, the Recipient certifies under penalty of perjury under the 
laws of the State of California that it will comply with the requirements of the Drug-
Free Workplace Act of 1990 (Government Code Section 8350 et seq.) and will 
provide a drug-free workplace by taking the following actions: 
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1) Publish a statement notifying employees that unlawful manufacture, 
distribution, dispensation, possession, or use of a controlled substance is 
prohibited, and specifying actions to be taken against employees for violations 
as required by Government Code Section 8355(a). 

2) Establish a Drug-Free Awareness Program as required by Government Code 
Section 8355(b) to inform employees about all of the following: 

• The dangers of drug abuse in the workplace; 

• The person’s or organization’s policy of maintaining a drug-free 
workplace; 

• Any available counseling, rehabilitation, and employee assistance 
programs; and 

• Penalties that may be imposed upon employees for drug abuse 
violations. 

3) Provide, as required by Government Code Section 8355(c), that every 
employee who works on the proposed project: 

• Will receive a copy of the company's drug-free policy statement; and 

• Will agree to abide by the terms of the company's statement as a 
condition of employment on the project. 

Failure to comply with these requirements may result in suspension of payments 
under the Agreement or termination of the Agreement or both, and the Recipient may 
be ineligible for any future state awards if the Commission determines that any of the 
following has occurred: (1) the Recipient has made false certification, or (2) violates 
the certification by failing to carry out the requirements as noted above. 

d. National Labor Relations Board Certification (Not applicable to public entities) 
The Recipient, by signing this Agreement, swears under penalty of perjury that no 
more than one final unappealable finding of contempt of court by a federal court has 
been issued against the Recipient within the immediately preceding two year period 
because of theRecipient's failure to complywith an order of a federal court that orders 
the Recipient to comply with an order of the National Labor Relations Board. 

e. Child Support Compliance Act (Applicable to California Employers) 
For any agreement in excess of $100,000, the Recipient acknowledges that: 
1) It recognizes the importance of child and family support obligations and will 

fully comply with all applicable state and federal laws relating to child and 
family support enforcement, including but not limited to disclosure of 
information and compliance with earnings assignment orders, as provided in 
Chapter 8 (commencing with section 5200) of Part 5 of Division 9 of the Family 
Code; and 

2) To the best of its knowledge is fully complying with the earnings assignment 
orders of all employees and is providing the names of all new employees to 
the NewHire Registry maintained by the California Employment Development 
Department. 

f. Air or Water Pollution Violation 
Under state laws, the Recipient will not be: 
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1) In violation of any order or resolution not subject to review promulgated by the 
State Air Resources Board or an air pollution control district; 

2) Subject to a cease and desist order not subject to review issued pursuant to 
Section 13301 of the Water Code for violation of waste discharge 
requirements or discharge prohibitions; or 

3) Finally determined to be in violation of provisions of federal law relating to air 
or water pollution. 

g. Americans With Disabilities Act 
By signing this Agreement, the Recipient assures the State that it complies with the 
Americans with Disabilities Act (ADA) of 1990 (42 U.S.C. Section 12101, et seq.), 
which prohibits discrimination on the basis of disability, as well as applicable 
regulations and guidelines issued pursuant to the ADA. 

24. California Taxpayer Access to Publicly Funded Research Act 
a. As a condition to receiving funding under this Agreement, the Recipient agrees to 

fully comply with the California Taxpayer Access to Publicly Funded Research 
Act (California Government Code sections 13989 et seq., the “Act”) and 
provisions of this section, which apply to publications describing knowledge, an 
invention, or technology funded within the scope of this Agreement. 

b. For purposes of complying with the Act and this section of the Agreement, the 
following definitions shall apply. 

1) “Peer-Reviewed Manuscript” means a manuscript after it has been peer 
reviewed and in the form in which it has been accepted for publication in 
a scientific journal. 

2) “Research Grant” in the Act and “this Agreement” in this section mean 
this Agreement. 

3) “State Agency” in the Act means the Energy Commission. 

c. The Recipient shall provide for free public access to any Peer-Reviewed 
Manuscript developed within the scope of this Agreement. 

d. The Recipient shall ensure that any publishing or copyright agreements 
concerning Peer-Reviewed Manuscripts: 

1) Fully comply with California Government Code section 13989.6; 

2) Do not conflict with the Energy Commission’s rights under this 
Agreement; 

3) Secure for the Energy Commission the rights provided under this 
Agreement, including the rights to Intellectual Property as specified in 
Section 20; and 

4) Recognize the free public access to the Peer-Reviewed Manuscript. 
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e. The Recipient shall report to the Energy Commission the final disposition of any 
Peer-Reviewed Manuscript, including but not limited to if it was published; when 
it was published; where it was published; and, when the 12-month time period 
expires, where the Peer-Reviewed Manuscript will be available for open access. 

f. Not later than 12 months after the official date of publication, or sooner if 
specified in the Schedule of Products, the Recipient shall make available to the 
Energy Commission an electronic version of any Peer-Reviewed Manuscript that 
is developed within the scope of this Agreement. 

g. The Recipient shall make publicly accessible an electronic version of any Peer-
Reviewed Manuscript that is developed within the scope of this Agreement, not 
later than 12 months after the official date of publication, on a repository 
approved in writing by the Energy Commission, including but not limited to the 
University of California’s eScholarship Repository at the California Digital Library; 
the California State University’s ScholarWorks at the Systemwide Digital Library; 
or PubMed Central. The Recipient shall notify the Energy Commission when the 
Peer-Reviewed Manuscript is available on an Energy Commission-approved 
repository. 

h. If the Recipient is unable to ensure that its Peer-Reviewed Manuscript is 
accessible on an Energy Commission-approved, publicly accessible repository, 
the Recipient may comply by providing the manuscript to the Energy Commission 
not later than 12 months after the official date of publication. 

i. For any publications other than a Peer-Reviewed Manuscript, (herein referred to 
as “Other Publications”) including scientific meeting abstracts, developed within 
the scope of this Agreement, the Recipient shall: 

1) Provide an electronic version of the Other Publications to the Energy 
Commission not later than 12 months after the official date of publication. 

2) Ensure that any publishing or copyright agreements concerning Other 
Publications: 

i. Do not conflict with the Energy Commission’s rights under this 
Agreement. 

ii. Secure for the Energy Commission the rights provided under this 
Agreement, including the rights to Intellectual Property as specified in 
Section 20. 

j. The Act states that “Grantees are authorized to use grant money for publication 
costs, including fees charged by a publisher for color and page charges, or fees 
for digital distribution.” Recipient agrees that for purposes of this Agreement, the 
Recipient is only authorized to use funds under this Agreement, including 
Matching funds, for these purposes if the expenses are included in the 
Agreement’s Budget and meet the other Agreement requirements for 
payment, including that the Commission will only reimburse the Recipient
for expenditures incurred during the Agreement term. If these expenses 
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are not included in the Budget, both parties must agree and amend the
Budget to include such expenditures before Recipient is authorized to use
Agreement funds, either reimbursable expenses or match, for these 
purposes. 

k. Should a conflict exist between the terms in this Section 24 and other terms of 
this Agreement, the terms in this section prevail. 

25. Definitions 
• Agreement Term means the length of this Agreement, as specified on the 

Agreement signature page (form CEC-146). 

• Confidential Information means information that the Recipient has satisfactorily 
identified as confidential in Attachment 1 to this Exhibit and that the Energy 
Commission has agreed to designate as confidential under Title 20 California Code 
of Regulations Section 2505. 

• Data means any recorded information that relates to the project funded by the 
Agreement, whether created or collected before or after the Agreement’s effective 
date. 

• Effective Date means the date on which this Agreement is signed by the last party 
required to sign, provided that signature occurs after the Agreement has been 
approved by the Energy Commission at a business meeting or by the Executive 
Director or his/her designee. 

• Equipment means products, objects, machinery, apparatus, implements, or tools 
that are purchased or constructed with Energy Commission funds for the project, 
and that have a useful life of at least one year and an acquisition unit cost of at 
least $5,000. “Equipment” includes products, objects, machinery, apparatus, 
implements, or tools that are composed by over thirty percent (30%) of materials 
purchased for the project. For purposes of determining depreciated value of 
equipment used in the Agreement, the project will terminate at the end of the 
normal useful life of the equipment purchased and/or developed with Energy 
Commission funds. The Energy Commission may determine the normal useful life 
of the equipment. 

• Independently Funded Intellectual Property means: (a) inventions, 
technologies, designs, drawings, data, software, formulas, compositions, 
processes, techniques, works of authorship, trademarks, service marks, and logos 
that are created, conceived, discovered, made, developed, altered, or reduced to 
practice by the Recipient or a third party during or after the Agreement term without 
Energy Commission or match funds; and (b) associated proprietary rights to these 
items that are obtained without Energy Commission or match funds, such as patent 
and copyright. 
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“Works of authorship” does not include written products created for Agreement 
reporting and management purposes, such as reports, summaries, lists, letters, 
agendas, schedules, and invoices. The Commission owns such products 
regardless of their funding source. 

• Intellectual Property means: (a) inventions, technologies, designs, drawings, 
data, software, formulas, compositions, processes, techniques, works of 
authorship, trademarks, service marks, and logos that are created, conceived, 
discovered, made, developed, altered, or reduced to practice with Agreement or 
match funds during or after the Agreement term; (b) any associated proprietary 
rights to these items, such as patent and copyright; and (c) any upgrades or 
revisions to these items. 
“Works of authorship” does not include written products created for Agreement 
reporting and management purposes, such as reports, summaries, lists, letters, 
agendas, schedules, and invoices. 

• Invention means intellectual property that is patentable. 

• Match Funds means cash or in-kind (i.e., non-cash) contributions provided by the 
Recipient or a third party for a project funded by the Energy Commission. If this 
Agreement resulted from a solicitation, refer to the solicitation’s discussion of match 
funding for guidelines specific to the project. 

• Materials means the substances used to construct, or as part of, a finished object, 
commodity, device, article, or product and that does not meet the definition of 
Equipment.  

• Ownership means exclusive possession of all rights to property, including the right 
to use and transfer property. 

• Pre-existing intellectual property means: (a) inventions, technologies, designs, 
drawings, data, software, formulas, compositions, processes, techniques, works 
of authorship, trademarks, service marks, and logos that the Recipient or a third 
party owned or possessed prior to the effective date of this Agreement and that 
have not been developed, altered, or reduced to practice with Energy Commission 
or match funds; and (b) associated proprietary rights to these items that are 
obtained without Energy Commission or match funds, such as patent and 
copyright. 

• Product means any tangible item specified for delivery to the Energy Commission 
in the Scope of Work.  

• Project means the entire effort undertaken and planned by the Recipient and 
consisting of the work funded by the Energy Commission. The project may coincide 
with or extend beyond the Agreement term. 

• Project-relevant pre-existing intellectual property and project-relevant
independently funded intellectual property mean pre-existing and independently 
funded intellectual property used to support a premise, postulate, or conclusion 
referred to or expressed in any product under this Agreement. 

• Sale, Sales, and Soldmean the sale, license, lease, or other transfer of intellectual 
property. 

• Sales Price means the price at which intellectual property is sold, excluding normal 
returns and allowances such as sales tax. 
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• State means the state of California and all California state agencies within it, 
including but not limited to commissions, boards, offices, and departments. 
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	EXISTINGANDINDEPENDENTLY FUNDEDINTELLECTUALPROPERTY 

	EXHIBITC TERMSANDCONDITIONS 
	EXHIBITC TERMSANDCONDITIONS 
	1. Introduction 
	1. Introduction 
	This grantagreement(Agreement) betweenthe CaliforniaEnergyCommission (Energy Commission,orCommission)andtheRecipientis fundedbythe Natural GasProgram, a natural gas ratepayer surcharge authorized by the California Public Utilities Commission (CPUC). 
	ThisAgreementincludes:(1)theAgreementsignaturepage (form CEC-146); (2) thescope of work (Exhibit A); (3) thebudget (ExhibitB); (4)theseterms and conditions (Exhibit C); 
	(5) any specialterms and conditionsthat address the unique circumstances ofthefunded project (Exhibit D); (6) acontactslist (Exhibit E); (7)allattachments;and(8)alldocuments incorporatedbyreference. 
	Allworkandexpenditureoffunds(Commission-reimbursedand/or matchshare)mustoccur withintheAgreementterm specifiedontheCEC-146form. 

	2. DocumentsIncorporatedbyReference 
	2. DocumentsIncorporatedbyReference 
	ThedocumentsbelowareincorporatedbyreferenceintothisAgreement.Thesetermsand conditions willgovernintheeventofa conflictwiththedocuments below,withtheexception ofthe documentsin subsections(f)and (g)below. WherethisAgreementorCalifornialaws and regulations are silent ordo not apply,theEnergyCommission willusethefederal cost principles and acquisition regulations listed below as guidance in determining whether reimbursementofclaimedcostsisallowable.Documentsincorporated byreference include: 
	(if awardis made througha competitive solicitation) 
	SolicitationDocuments 

	a. 
	a. 
	a. 
	ThefundingsolicitationfortheprojectsupportedbythisAgreement 

	b. 
	b. 
	TheRecipient’s proposalsubmittedinresponsetothesolicitation 



	CPUC Decision 
	CPUC Decision 
	CPUC Decision 

	c. Decision 04-08-010 (Decision establishing a Natural Gas Surcharge) 
	http://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/39314.P 
	http://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/39314.P 
	http://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/39314.P 


	DF 
	DF 


	(applicable to state and local governments, Indian tribes, institutions of highereducation,and nonprofit organizations) 
	(applicable to state and local governments, Indian tribes, institutions of highereducation,and nonprofit organizations) 
	Federal Cost Principles 

	d. 2 CodeofFederalRegulations(CFR)Part200,SubpartE(Sections200.400 et seq.) 
	(applicabletocommercialorganizations) 
	FederalAcquisition Regulations 

	e. 48 CFR, Ch.1, Subchapter E, Part 31, Subpart 31.2: Contracts with Commercial Organizations(supplemented by 48 CFR,Ch.9,SubchapterE,Part 931,Subpart 931.2forDepartmentofEnergygrants) 

	Nondiscrimination 
	Nondiscrimination 
	Nondiscrimination 

	f. 2 California Code of Regulations, Section 11099 et seq.: Contractor Nondiscrimination andCompliance 

	General Laws 
	General Laws 
	General Laws 

	g. Anyfederal,state,orlocallaws or regulationsapplicabletotheprojectthat arenot expresslylistedinthisAgreement 
	3. StandardofPerformance 
	3. StandardofPerformance 
	In performing work under the Agreement, the Recipient, its subcontractors, and their employees are responsible for exercising the degree of skill and care required by customarily accepted good professional practices and procedures for the type of work performed. 

	4. Due Diligence 
	4. Due Diligence 
	The Recipient must take timely actions that, taken collectively, move this project to completion. The Commission Agreement Manager will periodically evaluate the project schedulefor completionofScopeofWork theCommissionAgreementManager determines that:(1)theRecipientisnotdiligentlycompletingthetasks intheScopeofWork; or(2) thetime remaininginthisAgreementisinsufficienttocompleteall projecttasksbythe Agreement end date, the Commission Agreement Manager may recommend that this Agreement be terminated, and the
	tasks.If 


	5. Products 
	5. Products 
	a. “Products” areanytangibleitemspecifiedfordelivery totheEnergy Commission intheScope ofWork, such asreports and summaries. 
	• 
	• 
	• 
	TheRecipientwillsubmit allproducts identifiedintheScopeofWork tothe CommissionAgreementManager,inthe manner andform specifiedin the Scope ofWork. 

	• 
	• 
	TheRecipientwill also submitallproducts preparedduring theinvoicing period to the Accounting Office along with the invoice, as specified in subsection(c)ofSection8(PaymentofFunds). 


	If theCommissionAgreementManagerdetermines that aproductis substandard given its description and intended use as described in this Agreement, the CommissionAgreementManager, withoutprejudice to anyof theCommission’s other remedies, may refuse to authorize payment for the product and any subsequent products that rely on or are based upon the product under this Agreement. 
	b. Confidential Products 
	Please see Section 18 (Confidentiality) for instructions regarding confidential products. 
	c. Rights inProducts 
	The EnergyCommission owns allproductsidentifiedintheScope ofWork, withthe exception ofproducts thatfall withinthedefinitionof “intellectualproperty.” The Recipientownsall intellectual propertydevelopedunderthisAgreement(pleasesee the “IntellectualProperty”section). 
	The Recipient has a non-exclusive, non-transferable, irrevocable, worldwide, perpetuallicense to use,publish,translate,modify,and reproduceproductsthatdo notfallwithinthedefinitionof “intellectualproperty.” 
	d. FailuretoSubmitProducts 
	Failuretosubmitaproduct requiredintheScopeofWork maybe considered material noncompliance with the Agreementterms.Withoutprejudicetoanyotherremedies, noncompliancemay resultin actionssuch asthewithholding offuturepayments or awards,orthesuspensionorterminationoftheAgreement. 
	e. FinalReportandPayment 
	TheRecipient may only submit a requestfor thefinalpayment(including any retention) afterthe finalreportiscompleted, submittedto theCommissionAgreement Manager,and Energy ResearchandDevelopmentDivisionmanagementhasverified satisfactory completionofwork. 
	f. LegalStatementsonProducts 
	1) All documents that result from work funded by this Agreement and are released tothepublicmustincludethe following statement toensureno Commissionendorsementofdocuments: 
	LEGAL NOTICE 
	LEGAL NOTICE 
	This document was prepared as a result of work sponsored by the CaliforniaEnergyCommission.Itdoes not necessarily represent the views of the Energy Commission, its employees, or the State of California. Neither the Commission, the State of California, nor the Commission’s employees, contractors, or subcontractors makes anywarranty, express or implied, or assumes any legal liability for the informationinthisdocument;nordoesanypartyrepresentthattheuseofthisinformationwill notinfringe upon privately owned righ
	2) TheRecipient willapply copyright noticestoalldocumentspreparedforthis Agreement that are released to the public (including reports, articles submittedforpublication,andallreprints)usingthe followingformorany other formthatmaybe reasonablyspecifiedbytheEnergyCommission. 
	“Ó[Year of first publication of product] [the Copyright



	Holder’sname]. AllRightsReserved.” 
	Holder’sname]. AllRightsReserved.” 
	6. Amendments 
	6. Amendments 
	a. ProcedureforRequestingChanges 
	The Recipient must submit a written request to the Commission Agreement ManagerforanychangetotheAgreement. The requestmustinclude: 
	• 
	• 
	• 
	Abriefsummary oftheproposedchange; 

	• 
	• 
	Abriefsummary ofthereason(s)forthechange; 

	• 
	• 
	Justificationforthechange;and 

	• 
	• 
	Therevisedsection(s)oftheAgreement,withchanges madeinunderline/ strikethrough format. 


	b. ApprovalofChanges 
	Noamendmentorvariationofthis Agreementshallbe validunlessmadeinwriting and signed by both of the parties except for the Commission’s unilateral termination rights in Section 16 of these terms. No oral understanding or agreementis binding onany oftheparties. Changesto the Agreementmustbe approved at aCommissionbusiness meeting orby theExecutiveDirector(or his/herdesignee). 
	The Commission Agreement Manager or Commission Agreement Officer will provide theRecipientwithguidance regarding thelevel ofCommission approval requiredfor aproposedchange. 
	c. PersonnelorSubcontractorChanges 
	All changesbelowrequire advance writtenapprovalbytheCommissionAgreement Manager,inadditiontotheappropriatelevel ofCommissionapproval asdescribed insubsection(b). 
	1) ReplacementofPersonnel,Subcontractors,andVendors 
	The Commission Agreement Manager must provide advance written approval of the replacement of any personnel except undergraduate students. 
	2) AssignmentofNewPersonneltoanExistingJobClassification 
	IftheRecipientorasubcontractorseeks toassign new personnelto ajob classification identified in Exhibit B, the Recipient or subcontractor must submittheindividual’sresumeand proposed job classification and ratetothe CommissionAgreementManagerfor approval. The proposed rate may not exceed the maximum rate identified for the job classification. Neither the Recipient nor any subcontractor may use the job classifications or rates of their subcontractors for personnel.  
	If the individual performs any work prior to the effective date of the amendmentdocumenting the change, the Recipientwillbearthe expense of the work. 
	3) Promotion of Existing Personnel (Applies to Recipients and major subcontractors) 
	Promotionof existingRecipient and majorsubcontractorpersonneltorates higherthan thoselistedfortheir current classificationinExhibitB willnotbe approved. Iftheactualrates (e.g.,directlaborrates,fringebenefitrates,and indirectrates) exceedthe approved ratesintheBudget,thedifference may be charged to the agreement as a match share expenditure. 
	4) Additionofjob classificationsand changesin hours. 
	5) Increaseddirectoperating expenses andratesthat exceedtheexpenses and ratesidentified in ExhibitB. 

	7. ContractingandProcurementProcedures 
	7. ContractingandProcurementProcedures 
	This section provides general requirements for agreements entered into between the Recipientandsubcontractorsfor the performance of this Agreement. 
	a. Contractor’sObligationstoSubcontractors 
	a. Contractor’sObligationstoSubcontractors 
	1) The Recipient is responsible for handling all contractual and administrativeissuesarisingoutoforrelatedtoanysubcontractsitentersinto for the performance of thisAgreement. 

	2) Nothing contained in this Agreement or otherwise creates any contractual relationbetween theCommission and any subcontractors, and no subcontract may relieve the Recipient of its responsibilities under this Agreement. The Recipient agrees to be as fully responsible to the Commission for the acts and omissions of its subcontractors or persons directly or indirectly employed by any of them as it is for the acts and omissionsofpersonsdirectlyemployedbytheRecipient. 
	TheRecipient’sobligationtopayits subcontractorsisanindependent obligation from the Commission’s obligation to make payments to the Recipient.Asaresult,theCommissionhas no obligation to payorenforce the payment of anyfundsto any subcontractor. 
	3) The Recipient is responsible for establishing and maintaining contractual agreementswith and reimbursing eachsubcontractorforwork performed in accordance with the termsofthisAgreement. 
	b. Flow-DownProvisions 
	Subcontractsfundedinwholeorinpart bythisAgreementmustincludelanguageconforming to the provisions below, unless the subcontracts are entered into by the University of California(UC)orthe U.S.DepartmentofEnergy (DOE)nationallaboratories. UCmayuse thetermsandconditionsnegotiatedbytheEnergyCommissionwithUCforitssubcontracts. DOE nationallaboratoriesmay usethetermsand conditionsnegotiated withDOE(please contacttheCommissionGrantsOfficerfortheseterms). 
	• 
	• 
	• 
	StandardofPerformance(Section3) 

	• 
	• 
	LegalStatementsonProducts (includedinSection5, “Products”) 

	• 
	• 
	TravelandPerDiem(Section9) 

	• 
	• 
	PrevailingWage(Section 10) 

	• 
	• 
	Recordkeeping,CostAccounting,andAuditing(Section11) 

	• 
	• 
	Equipment(Section14) 

	• 
	• 
	Indemnification(Section17) 

	• 
	• 
	Confidentiality(Section 18) 

	• 
	• 
	Pre-ExistingandIndependentlyFundedIntellectualProperty(Section19) 

	• 
	• 
	Intellectual Property(Section 20) 

	• 
	• 
	Royalty PaymentstotheCommission(Section 21) 

	• 
	• 
	AccesstoSitesandRecords(includedinSection22, “GeneralProvisions”) 

	• 
	• 
	Nondiscrimination(includedinSection23,“CertificationsandCompliance”) 

	• 
	• 
	• 
	Survivalofthefollowing sections: 

	o Equipment(Section14) 
	o Equipment(Section14) 
	o Equipment(Section14) 

	o Recordkeeping,CostAccounting,and Auditing(Section11) 
	o Recordkeeping,CostAccounting,and Auditing(Section11) 

	o Pre-ExistingandIndependentlyFundedIntellectualProperty (Section 19) 
	o Pre-ExistingandIndependentlyFundedIntellectualProperty (Section 19) 

	o Intellectual Property(Section20) 
	o Intellectual Property(Section20) 

	o Royalty PaymentstotheCommission(Section21) 
	o Royalty PaymentstotheCommission(Section21) 

	o AccesstoSitesandRecords(includedinSection22, “General 
	o AccesstoSitesandRecords(includedinSection22, “General 




	Provisions”) 
	Subcontractsfunded inwhole orin part by this Agreement mustalsoincludethe following: 
	• 
	• 
	• 
	Aclearandaccuratedescriptionofthematerial,products,orservicestobe procured. 

	• 
	• 
	Adetailed budget and timeline. 

	• 
	• 
	Provisions that allow for administrative, contractual, or legal remedies in instances where subcontractors breach contract terms, in addition to sanctions andpenalties as may beappropriate. 

	• 
	• 
	Provisionsfortermination by theRecipient,includingterminationprocedures and the basisforsettlement. 

	• 
	• 
	A statementthatfurtherassignments willnotbemadetoanythirdor subsequenttier subcontractorwithout additional advancewritten consent of theCommission. 


	c. Audits 
	All subcontracts entered into fortheperformanceofthisAgreement aresubjectto examination andauditbytheEnergyCommission and/orBureau ofStateAuditsfor a period ofthree (3) yearsafterpaymentofthe Recipient’sfinalinvoice underthis Agreement. TheEnergyCommissionmay auditsubcontracts thatarerelevantto the Recipient’sroyaltypaymentobligations(seeSection21) foraperiodof ten(10) years after the Agreement’s end date. 
	d. CopiesofSubcontracts 
	TheRecipient mustprovide a copy ofits subcontracts upon requestbytheEnergy Commission. 
	e. ConflictingSubcontractTerms 
	Priortothe execution ofthis Agreement,theRecipientwill notify theCommission AgreementManagerof any knownorreasonablyforeseeable conflictsbetween this Agreementandits agreements withany subcontractors(e.g., conflicting intellectual property or payment terms). If the Recipient discovers any such conflicts after the execution of this Agreement, it will notify the Commission AgreementManagerofthe conflictwithinfifteen(15) daysofdiscovery. The Energy Commissionmay,withoutprejudicetoitsotherremedies, terminatethi
	f. PenaltiesforNoncompliance 
	WithoutlimitingtheCommission’sotherremedies,failure to comply with the above requirements mayresultintheterminationofthisAgreement. 
	8. Payment ofFunds 
	a. Definitions 
	Forpurposes ofthis Section8,thefollowingterms havethefollowingmeaning: 
	• 
	• 
	• 
	“AdvancePayment” meanstheEnergy CommissionpaysRecipientpriortothe RecipientIncurringorPayingtheexpense. 

	• 
	• 
	“IncurredCost” meansanexpensefor which theRecipienthasbecomeliable (legallyobligated)topay.Hereareexamplesofincurredcosts: 


	o TheRecipient’s staffhascompletedworkduringthemonthbuthas not beenpaidbytheRecipient.Theselaborandassociatedcosts(e.g.,fringe benefits)areconsideredIncurredCosts. 
	o TheRecipient’s staffhascompletedworkduringthemonthbuthas not beenpaidbytheRecipient.Theselaborandassociatedcosts(e.g.,fringe benefits)areconsideredIncurredCosts. 
	o TheRecipient’s staffhascompletedworkduringthemonthbuthas not beenpaidbytheRecipient.Theselaborandassociatedcosts(e.g.,fringe benefits)areconsideredIncurredCosts. 

	o The Recipient has purchased a piece of equipment received an invoice,bill,orreceipt. TheRecipienthasnotyetpaidtheinvoice.The invoiceshowstheamounttobepaidandconfirmationofthesale.Thisis an Incurred Costs. 
	o The Recipient has purchased a piece of equipment received an invoice,bill,orreceipt. TheRecipienthasnotyetpaidtheinvoice.The invoiceshowstheamounttobepaidandconfirmationofthesale.Thisis an Incurred Costs. 
	and 



	Incurred costs for equipmentDONOTincludepurchase orders unless accompanied by an invoice, bill, or receipt that shows the payment amount due to the sellerforthe equipment. 
	• “Paid Cost” means an expense for which the Recipient has already made payment. 
	b. Advance Payments 
	Recipients can receive Advance Payments only for subcontractors with the U.S. Department of Energy laboratories. Otherwise, Advance Payments are NOT allowed under this Agreement. The Energy Commission in its sole discretion, and not the Recipient,decidesiftheCommissionwillmakeanAdvancePayment. 
	c. Reimbursable CostRequirements 
	In additionto anyotherrequirementsinthisAgreement,theEnergyCommission is only obligated to reimbursetheRecipientfor Incurred andPaidCoststhat are(1) incurred during the Agreement Term; (2) invoiced within the required timeframes of this Agreement;(3) madeinaccordancewith theAgreement’s Budget; and(4) actual and allowable expenses underthisAgreement. 
	ALL of theitems in theBudget,including withoutlimitationlabor rates,fringebenefits rates and indirect costs ratesandindividually listeditemsarecapped amounts (i.e., maximums), andtheRecipient can onlybillitsACTUAL amount upto capped amounts listedintheBudget. Forexample,iftheBudgetincludesanemployee’shourlyrateof $50/hour butthe employee isonlypaid $40/hour,the Recipientcan onlybillfor$40/hour. Underthesameexample, iftheemployeeearned$70/hourbuttheBudget onlylists $50/hour,theRecipientcan onlybillfor$50. An
	d. Recipient’s14-DayPaymentRequirementforIncurredCosts 
	The Recipient shall pay ALL Incurred Costs for which it has invoiced the Energy Commission within14calendardaysofreceivingpaymentunderthis Agreementforthe IncurredCosts. Forexample,iftheRecipientinvoicesandthen receivespaymentfrom theCommission onSeptember15for anIncurredCost of$10,000,theRecipient shall pay the entire $10,000 by September 29. This requirement is needed to prevent RecipientsfromcreatinglongleadtimesforIncurredCosts(e.g.,invoicingandreceiving payment from the Commission but not paying for th
	TheRecipientshall onlyinvoice theCommissionforIncurredExpenses theRecipient shall pay with 14 calendar days of receiving payment from the Commission. For example,assumetheRecipienthasanIncurredCostforapieceofequipmentthatcosts $300,000and willpay inthreeinstallments of$100,000 each overthreemonths. The Recipientshall only invoicetheCommissionfor$100,000 each month. TheRecipient shallnotinvoice forthe entire $300,000 and retain the balance overthe three months. 
	For any Incurred Costsfor which the Recipienthas received fundsfrom the Energy Commission anddoes notpaywithin14 calendardays,theRecipient shall onthe very nextbusiness day afterthe14 calendardays submit repayment oftheunpaid amount backtotheEnergy Commission.Repaidfunds willbeplacedbackintothe agreement and will be available to reimburse allowable costsin accordance with this agreement. Whenmakingarepaymentunderthisprovision,theRecipientshallspecify “Repayment ofUnspentFunds underAgreement[EPC-17-008].” Re
	CaliforniaEnergyCommission AccountingOffice 1516 Ninth Street,MS-2 Sacramento,CA 95814 
	This repaymentrequirementoftheRecipientisinadditiontoanyother rightsthe EnergyCommissioncanenforce relativetothisAgreement. Recipientagreesand acknowledgesthattimeisoftheessenceinpayingIncurredCostsandsubmitting repaymentsandtheEnergyCommissioncantreattheRecipient’sbreachofeither requirementasa materialbreach.RecipientcancontacttheCommissionAgreement Managerforanyquestionsaboutthelogisticsofmakingrepayments. 
	e. PaymentRequests 
	TheRecipientmayrequestpaymentfromtheEnergyCommissionatanytimeduringthe term of this Agreement but no more frequently thanmonthly. The final payment request, including retention, MUST be received by the Energy Commission no later than the agreement end date. 
	Recipientagrees and acknowledgesthattimeis of the essencein submittingthefinal paymentrequest. TheCommissionhasalimitedperiodoftime,setby law,inwhichit canreimbursefunds underthis Agreement. WithoutprejudicetotheCommission’sother rights,theRecipient risks not receiving anyfunds, and relieves theCommission of any dutyandliabilitywhatsoevertopay,foranypaymentrequests receivedaftertheendof the Agreement.  
	Noreimbursementforfood orbeverages shallbemadeotherthanallowableperdiem charges. 
	AllRecipientexpenditures,reimbursableandmatch,mustoccurwithintheapprovedterm ofthisAgreement. 
	f. InvoiceApprovalandDisputes: 
	Each request for payment is subject to the Commission Agreement Manager’s approval. Payments will be made to the Recipient for undisputed invoices. An undisputed invoice isan invoice submitted bythe Recipientforworkperformed,forwhich project expenditures and products meet all Agreement conditions, and for which additionalevidenceis notrequiredtodetermineitsvalidity. 
	The invoice willbe disputed if allproductsdue for thebillingperiodhave notbeen received and approved,if theinvoiceis inaccurate,orifitdoes not comply with the termsofthis Agreement. Iftheinvoiceisdisputed, theRecipientwillbenotifiedviaa DisputeNotificationForm(Std.209). 
	g. 
	g. 
	g. 
	Recipient’sheadquarters: For purposes of payment, the Recipient’s headquarters is the location of the Recipient’s office wherethe majority ofits employees assignedresponsibilities forthis Agreementarepermanently assigned. 

	h. 
	h. 
	MultipleNon-EnergyCommissionFundingSources: Nopaymentwillbemadeforcosts identifiedinrecipientinvoices thathavebeen orwill be reimbursed by another source, including but not limited to an agreement with anothergovernmententity. 


	“GovernmentEntity”means:(1) a stategovernmental agency;(2) a statecollegeor university;(3)alocalgovernment entity oragency,includingthose created as aJoint Powers Authority;(4)an auxiliary organization oftheCaliforniaStateUniversity or a California communitycollege;(5)thefederalgovernment;(6) afoundationorganized to support theBoard ofGovernors oftheCaliforniaCommunityColleges; and(7) an auxiliary organization of the Student Aid Commission established under California EducationCodeSection 69522. 
	i. Reducedfunding: IftheEnergy Commissiondoes not receive sufficientfunds undertheBudgetActor fromtheinvestor-ownedutilitycollectorsofthenaturalgas surchargetofully fundthe work identifiedinExhibitA(Scope ofWork),thefollowing willoccur: 
	a) IftheEnergyCommissionhasreceivedareduced amount offundsforthe work,it may:(1) offer anAgreement amendmenttotheRecipientto reflect thereducedamount;or(2)cancelthisAgreement(withnoliability occurring to the State). 
	b) IftheEnergy Commissionhasreceived nofundsforthework identifiedin ExhibitA: (1)thisAgreement willbeof noforceand effect;(2) theStatewill have no obligationtopay anyfunds totheRecipient; and(3)theRecipient will have no obligation to perform any work under this Agreement. 
	j. AllowabilityofCosts 
	a) AllowableCosts 
	ThecostsforwhichtheRecipient willbereimbursedunderthisAgreement include allcosts,directandindirect,incurredintheperformanceofthe work identifiedintheScopeof Work.CostsmustbeincurredwithintheAgreement term.Factors tobe consideredindetermining whether anindividualitem of costis allowableinclude:(i)reasonableness oftheitem,includingnecessity ofthe itemforthework;(ii) applicablefederal costprinciples oracquisition regulationsincorporatedby referenceinSection2 ofthisAgreement;and (iii)thetermsandconditionsofthis
	b) Unallowable Costs 
	Belowareexamplesofunallowablecosts. Detailsconcerningtheallowability ofcostsareavailablefromtheEnergy Commission’s AccountingOffice. 
	a) Profit of the Recipient or fees (this restriction does not apply to 
	subcontractors); b) Contingencycosts; c) Imputedcosts(e.g.,costofmoney); d) Fines and penalties; e) Losses; f) Excessprofittaxes;and g) Unapproved, increasedratesandfeesforthisAgreement 
	c) Except as provided for in this Agreement or applicable California law or regulations, theRecipientwill usethefederalcostprinciplesand/oracquisition regulations incorporatedby reference in Section2 of thisAgreement when determiningallowable and of a conflict,this Agreement takes precedence over the federal cost principles and/or acquisition regulations. 
	unallowable costs.In the event 

	k. PaymentRequestFormat 
	Eachrequestforpaymentwillconsistof,butnotbe limitedto,the following: 
	1) An invoice that includes a list of Incurred and Paid Costs. Backup documentation isrequired at thetimeof invoicesubmittal,suchastimecards, vendorinvoices, andproof ofpayment(e.g., cancelled checks).Unless otherwise specified in Exhibit B or the invoice template, the invoice must includethefollowing: 
	a) Agreementnumber; b) Dateprepared; c) Recipient’sFederal taxID number; d) Billingperiod; e) Recipient’sactuallaborexpenditures,includinghourlyunloadedlabor 
	rates by individual name and classification, hours worked, and benefits(fullyloaded ratesmay onlybe usedifthey areincludedin the grant budget); 
	f) Non-laborexpenses, includingfringe benefits,indirectoverhead, and general/administrative expenses; g) Operating expenses, including travel, equipment, materials, and other; h) Bybudgetline item(costcomponent)category,thebudgeted amount, amountbilled to date,currentlybilled amount,and balance offunds; i) Matchfundexpenditures(ifapplicable); j) Receipts fortravel(includingdepartureandreturntimes),equipment, materials,and miscellaneous;and 
	k) Subcontractor invoices that include all items above, for correspondence with the budget(e.g.,ifthebudgetlistshourly labor rates,thesubcontractor’sinvoiceshouldincludehourlylaborrates). 
	2) Aprogressreportthatdocumentsevidenceofprogress,asdescribedinthe ScopeofWork. 
	3) ProductspreparedbytheRecipientduring the invoicing period,asdescribed inthe ScopeofWork. 
	The Commission will accept computer-generated or electronically transmitted invoiceswithoutbackupdocumentationprovidedthattheRecipientmailsa hardcopy the same day. 
	TheRecipientmust submitallinvoices tothefollowingaddress: 
	CaliforniaEnergyCommission AccountingOffice 1516 NinthStreet,MS-2 Sacramento,CA 95814 
	IftheRecipienthas nototherwiseprovidedtotheCommissiondocumentation showing the Recipient’s payment of Incurred Costs, the Recipient shall provide such documentationassoonas possibleandnotlaterthanthreeworkingdaysfromarequest fromCommission personnel. 
	l. Certification 
	Thefollowingcertificationwillbeincludedoneachpaymentrequestformand signed bytheRecipient’s authorizedofficer: 
	The documents included in this request for payment are true and correcttothebestof my knowledge andI, as anagent of[Company Name] have authority to submit this request. I certify that reimbursementfor thesecostshas not and will notbereceived from any other sources, including but not limited to a government entity contract, subcontract, or other procurement method. For projects consideredtobe a publicwork, prevailing wageswerepaidtoeligible workers whoprovidedlaborforthe work coveredby this invoice;theRecipi
	m. FringeBenefit,IndirectOverhead,GeneralandAdministrative(G&A),andFacilitiesand Administration(F&A)Rates 
	Indirectcostrates mustbedevelopedinaccordancewithgenerally acceptedaccounting principles andthe applicablefederalcostprinciples or acquisition regulations (see the provisions incorporated by reference in Section 2). If the Recipient has an approved fringebenefitsorindirectcostrate(indirect overhead,G&A,orF&A)fromits cognizant federalagency,theRecipientmay billatthefederalrateuptothebudgetrate capsifthe following conditions are met: 
	• 
	• 
	• 
	TheRecipientmaybillatthefederalprovisionalratebutmustadjustannually toreflect itsactualfinalratesforthe yearin accordance with the Labor,Fringe, andIndirectInvoicingInstructions containedinthebudget(ExhibitB). 

	• 
	• 
	Thecostpools used todevelop thefederal ratesmust be allocable tothe Agreement, and the rates must be representative of the portion of costs benefitingtheAgreement.Forexample,ifthefederalrateis formanufacturing overhead attheRecipient’s manufacturingfacility andtheAgreementis for research and development at the Recipient’s research facility, the federal indirectoverhead rate wouldnotbeapplicabletotheAgreement. 

	• 
	• 
	Thefederalratemustbeadjustedtoexcludeany coststhat arespecifically prohibited in the Agreement. 

	• 
	• 
	TheRecipientmayonlybillup to the Agreementbudgetrate caps,unlessand untilan amendmentto the budgetis approved. 


	n. Retention 
	TheEnergyCommissionshallretain10percentofanypaymentrequestor10percentof the totalEnergyCommissionaward at theend of theproject.TheEnergy Commission hasthesolediscretiontodecide whichofthese methodsofretentionwillbe usedinthis Agreement. The Recipient must submit a completed payment request requesting releaseofthe retention withintherequired timeframe(seepart e “PaymentRequests” above in thisterm).The CommissionAgreementManagerwillreviewtheprojectfileand, whensatisfiedthatthetermsofthefundingAgreementhavebee
	Retention maybe released upon completion oftasksthat are considered separate and distinct(i.e.,the taskis a stand-alone piece ofworkand could be completed withoutthe other tasks). Tasks for administration or management of the Agreement and/or subcontractors are not considered separate and distinct tasks. The tasks for which retention maybe releasedprior totheendoftheAgreementmustbeidentifiedinExhibit B (budget). 
	When theCommission withholds10% retentionfrom eachinvoice, theRecipient can choose to flow down the retention requirement to its subcontractors subject to the following restrictions and any otherrequirementsinthis Agreement: 
	• 
	• 
	• 
	TheRecipientshallnot flowdownretentionrequirements toU.S. Department of Energynationallaboratorysubcontractors. 

	• 
	• 
	The retentionfloweddownto subcontractors can onlybe upto atotalof10%of theamountofCommissionfundsthesubcontractoristoreceive. TheRecipient is responsible for carrying the retention for its funded portion of the entire Agreementand cannotpassits shareof retentiontosubcontractors. Hereare three examples: 


	i. A subcontractorsubmits aninvoicefor$100,000totheRecipient,andthe RecipientinturnsubmitsittotheCommission.TheCommissionwillonly pay $90,000 of the invoice and the Recipient can elect to pay only $90,000 to the subcontractor. 
	ii. ThesubcontractoristheU.S.Department ofEnergy nationallaboratory and it submits an advance request for $100,000 to the Recipient, includinganyotherdocumentsrequiredintheEnergyCommission’s U.S. Department of Energy Terms and Conditions. The Recipient in turn submits the advance requests to the Commission for payment. The Commission will pay the full amount of the advance requests to the Recipient and the Recipient must pay the full amount to the U.S. DepartmentofEnergy. 
	iii. The Recipient’s submits an invoice for its own staff in the amount of $20,000. TheCommissionwillonlypay$18,000totheRecipient,andthe Recipient cannot withhold the $2,000 difference from subcontractor reimbursements. 
	Theserequirements apply toalllevelsof subcontractors(e.g.,asubcontractor toa subcontractor). 
	9. Traveland PerDiem 
	a. 
	a. 
	a. 
	Travel not listed in the budget requires prior written authorization from the CommissionAgreementManager. 

	b. 
	b. 
	Noreimbursementforfood orbeverageswillbemadeotherthanforallowable per diemcharges. 

	c. 
	c. 
	TheRecipient willbereimbursedforauthorizedtravelandperdiemupto,but not toexceed,therates allowed nonrepresentedstateemployees.Current allowable travel reimbursement rates canbeobtainedfromtheCommission’s web siteat . 
	http://www.energy.ca.gov/contracts/TRAVEL_PER_DIEM.PDF
	http://www.energy.ca.gov/contracts/TRAVEL_PER_DIEM.PDF



	d. 
	d. 
	Travelexpenseclaims mustdetailexpensesusingtheallowablerates,andthe Recipientmustsignanddateeachtravelexpenseclaimbeforesubmittingitto the Commission forpayment.Expenses mustbe listed by trip,including dates and times of departure and return. Travel expense claims supporting receipts and expensedocumentation mustbe attachedtotheRecipient’s PaymentRequest.A vehiclelicensenumberis requiredwhen claimingmileage,parking,ortollcharges. Questions regardingallowabletravel expenses orperdiem shouldbe addressed tothe


	10. PrevailingWage 
	a. Requirement 
	Projects fundedbytheEnergy Commissionofteninvolveconstruction,alteration, demolition,installation,repair,ormaintenancework over$1,000. Suchprojects might be considered “public works” under the California Labor Code (See California Labor Code Section 1720 et seq. and Title 8 California Code of Regulations,Section16000etseq.).Public worksprojects requirethepaymentof prevailing wages. Prevailing wage rates can be significantly higher than nonprevailingwage rates. 
	-

	b. DeterminationofProject’sStatus 
	Only the California Department of Industrial Relations (DIR) and courts of competentjurisdiction mayissuelegally bindingdeterminationsthat aparticular projectis oris notapublic work.If theRecipientis unsure whether theproject fundedby theAgreementis a“public work”as definedintheCaliforniaLaborCode, itmay wishto seek atimelydeterminationfromDIR oranappropriate court. As suchprocesses canbetime consuming, it may notbepossibleto obtain atimely determinationbeforethedateforperformance oftheAgreement. 
	By accepting thisgrant,theRecipient isfully responsibleforcomplying with all California public works requirements, including but not limited to payment of prevailingwage. As a materialterm ofthis grant,theRecipientmusteither: 
	1) Timely obtain a legally binding determination from DIR or a court of competentjurisdictionbefore work beginsontheprojectthattheproposed projectis notapublic work; or 
	2) Assumethattheprojectis apublic work andensurethat: 
	• 
	• 
	• 
	Prevailingwages arepaidunless anduntilDIRora courtofcompetent jurisdictiondetermines thattheprojectisnotapublic work; 

	• 
	• 
	The project budget for labor reflects these prevailing wage requirements;and 

	• 
	• 
	Theprojectcomplieswithallotherrequirements ofprevailingwagelaw, including but not limited to keeping accurate payroll records and complying with all working hour requirements and apprenticeship obligations. 


	California Prevailing Wage law provides for substantial damages and financial penalties forfailuretopayprevailingwages when suchpaymentis required. 
	c. Subcontractors and Flow-down Requirements 
	The Recipient will ensure that its subcontractors also comply with the public works/prevailing wage requirements above. The Recipient will ensure that all agreementswithits subcontractorstoperformwork relatedtothisProjectcontain the aboveterms regardingpaymentofprevailingwages onpublic worksprojects. TheRecipientisresponsibleforanyfailureofits subcontractors to comply with Californiaprevailingwage andpublic works laws. 
	d. IndemnificationandBreach 
	Any failure of the Recipient or its subcontractors to comply with the above requirements will constitute breach of this Agreement which excuses the Commission’s performanceofthisAgreementattheCommission’s option,andwill beattheRecipient’s solerisk.Insuchacase,theCommissionwillrefusepayment to the Recipient of any amount under this award and the Commission will be released,atits option,fromany furtherperformanceof this Agreement orany portion thereof. The Recipient willindemnify theEnergy Commissionandholdit
	e. Budget 
	The Recipient’s budget on public works projects must indicate which job classifications are subject to prevailing wage. For detailed information about prevailingwage and theprocess todetermineif theproposedprojectis apublic work, the Recipient may wish to contact DIR or a qualified labor attorney for guidance. 
	f. CoveredTrades 
	Forpublic worksprojects,theRecipientmay contactDIRforalistofcoveredtrades andthe applicableprevailing wage. 
	g. Questions 
	IftheRecipienthas any questions aboutthis contractualrequirementorthewage, record keeping, apprenticeship, or other significant requirements of California prevailing wage law, the Recipient should consult DIR and/or a qualified labor attorneybefore enteringintothis Agreement. 
	h. Certification 
	h. Certification 
	TheRecipientwillcertifytotheEnergyCommissiononeachpaymentrequestform eitherthat:(a)prevailing wages werepaidto eligible workers whoprovidedlabor forwork coveredbythepaymentrequestandtheRecipientandallcontractors and subcontractors otherwisecomplied with allCaliforniaprevailing wagelaws; or(b) theprojectis not apublic work requiringthepayment ofprevailing wages. Inthe latter case, the Recipient will provide competent proof of a DIR or court determination that the project is not a public work requiring the pa

	Priortothe release ofany retainedfunds underthis Agreement,theRecipientwill submittotheEnergy Commissiontheabove-described certificate signedby the Recipientandallcontractors andsubcontractors performingpublic works activities on theproject.Absentthis certificate,theRecipientwillhavenorighttoany funds underthis Agreement,andCommission willberelieved of any obligationtopay any funds. 
	11. Recordkeeping, CostAccounting, andAuditing 
	a. CostAccounting TheRecipientwillkeep separate,complete,and correct accounting of thecosts involvedincompletingtheprojectandany match-funded portion of theproject.The Commissionoritsagentwillhavetherighttoexamine the Recipient’sbooksof 
	accountsat all reasonabletimes,totheextent necessarytoverifytheaccuracyof theRecipient’sreports. 
	b. AccountingProcedures The Recipient’s costs will be determined on the basis of its accounting system procedures and practices employed as of the effective date of this Agreement, providedthattheRecipientusesgenerally accepted accountingprinciples and cost reimbursement practices. The Recipient’s cost accounting practices used in accumulating and reporting costsduring the performance ofthisAgreementwillbe consistent withthepracticesusedinestimating costsforanyproposaltowhichthis Agreement relates;providedt
	ofthis Agreementandthat such costs may be accumulatedand reportedingreater detailduring performance ofthisAgreement. 
	TheRecipient’saccountingsystem willdistinguishbetweendirectandindirectcosts. Allcostsincurredforthesamepurpose,inlike circumstances,areeitherdirectcosts onlyorindirectcosts onlywith respectto costsincurredunderthis Agreement. 
	c. AuditRights 
	TheRecipientwillmaintainbooks, records,documents, andother evidence,based ontheprocedures setforth above,sufficienttoreflectproperly allcostsclaimedto have been incurred in theperformance ofthisAgreement.TheEnergyCommission, anotherstateagency, and/orapublicaccountingfirmdesignatedby theEnergy CommissionmayaudittheRecipient’s accounting recordsatall reasonable times, withpriornoticebytheEnergy Commission. 
	Itistheintent of theparties thatthe auditswill ordinarily beperformed not more frequentlythan once everytwelve(12)monthsduringtheperformance ofthe work andonceatany timewithinthree(3)years afterpaymentbytheEnergy Commission oftheRecipient’sfinalinvoice.However,performanceofanysuchinterimauditsby theEnergyCommissiondoesnotprecludefurtheraudit. TheEnergyCommission mayauditbooks,records,documents,andother evidencerelevanttotheRecipient’s royaltypayment obligations(see Section 21) foraperiod of ten(10) years af
	The Recipient will allow the auditor(s) to access such records during normal business hours,and willallowinterviewsofany employees whomightreasonably haveinformationrelatedtosuchrecords.TheRecipientwillincludeasimilarright of thestatetoaudit records andinterviewstaffinany subcontractrelated tothe performance ofthis Agreement. 
	d. RefundtotheEnergyCommission 
	IftheEnergyCommissiondetermines thatany invoiced andpaid amounts exceed the actual allowable incurred costs, the Recipient will repay the amounts to the EnergyCommissionwithinthirty(30)daysofrequestorasotherwiseagreedbythe EnergyCommission andtheRecipient.IftheEnergyCommissiondoes notreceive such repayments, it will be entitled to take actions such as withholding further payments totheRecipientand seekingrepaymentfromtheRecipient. 
	e. AuditCost 
	TheRecipientwillbearitscostofparticipatingin anyaudit(e.g., mailing ortravel expenses). TheEnergyCommissionwillbearthecostofconductingtheaudit unless the auditrevealsanerrordetrimentaltotheEnergyCommissionthat exceeds more thantenpercent (10%)or$5,000(whicheverisgreater)of:(1)the amount audited; or(2)if aroyalty audit,thetotal royalties dueintheperiod audited. TheRecipient willpay therefund as specifiedin subsection(d), and will reimbursetheEnergy Commission for reasonable costs and expenses incurred by the
	f. MatchorCostShare 
	If thebudgetincludes a match share requirement,the Recipient’s commitment of resources, asdescribedin thisAgreement,is a required expenditurefor receipt of EnergyCommissionfunds.The fundswillbereleased onlyif therequired match percentages are expended. The Recipient must maintain accounting records detailingthe expenditure ofthe match(actualcash andin-kind, non-cash services), and reporton match share expenditures on itsrequestforpayment. 
	12. Workers'CompensationInsurance 
	a. 
	a. 
	a. 
	TheRecipientwarrants thatitcarries Worker'sCompensationInsuranceforallofits employees who willbe engagedin theperformance ofthisAgreement,andagrees to furnish to the Commission Agreement Manager satisfactory evidence of this insurance upontheCommissionAgreementManager’s request. 

	b. 
	b. 
	IftheRecipientisself-insuredforworker'scompensation,it warrants thattheselfinsurance ispermissible under the laws of the State ofCalifornia and agrees to furnish to the Commission Agreement Manager satisfactory evidence of the insurance upontheCommissionAgreementManager’s request. 
	-



	13. PermitsandClearances 
	The Recipient is responsible for ensuring that all necessary permits and environmental documentsare prepared and that clearances areobtainedfromtheappropriateagencies. 
	14. Equipment 
	Titleto equipmentacquiredbytheRecipientwithgrantfunds will vestintheRecipient.The Recipientmayusetheequipmentintheprojectorprogramforwhichitwas acquiredaslong as needed,regardlessofwhetherthe projectorprogramcontinuesto be supported bygrant funds. However,theRecipient maynotsell, lease,or encumberthe property(i.e.,placea legal burden on the property such as a lien) during the Agreement term without the CommissionAgreementManager’spriorwritten approval. 
	TheRecipient may refertotheapplicablefederal regulationsincorporatedby referencein this Agreement forguidance regarding additionalequipmentrequirements. 
	15. StopWork 
	EnergyCommission staffmay,at anytimeby writtennoticeto theRecipient,require the Recipientto stop all orany part of thework tasksinthis Agreement. Stop work orders may beissuedforreasons such as aproject exceedingbudget, noncompliancewith the standard ofperformance,out of scopework,projectdelays, and misrepresentations. 
	a. 
	a. 
	a. 
	Compliance.Uponreceiptof astop work order,theRecipient mustimmediately takeall necessary stepstocomply with theorder and to stop theincurrenceof costs allocable to theEnergy Commission. 

	b. 
	b. 
	Canceling a Stop Work Order. The Recipient may resume the work only upon receiptof writteninstructionsfromEnergy Commission staff. 


	16. Termination 
	a. Purpose 
	BecausetheEnergy Commissionis a stateentity andprovides fundingonbehalf of allCaliforniaratepayers,it mustbe ableto terminatetheAgreementuponthe default of the Recipient and to proceed with the work required under the Agreementinany manneritdeemsproper. TheRecipient agrees that uponany of the events triggering the termination of the Agreement by the Energy Commission, theEnergy Commissionhas the right to terminate theAgreement, andit would constitutebadfaith of theRecipientto interferewith theimmediate term
	b. WithCause 
	b. WithCause 
	TheEnergyCommission may,forcause,terminatethisAgreementupongivingfive (5)calendar days advance written notice to the Recipient. In this event, the Recipientwilluseallreasonableefforts tomitigateits expensesandobligations. The RecipientwillrelinquishpossessionofequipmentpurchasedforthisAgreementwith EnergyCommissionfundsto theCommission, ortheRecipientmaypurchase the equipmentas providedby theterms ofthis Agreement,withapprovaloftheEnergy Commission. 

	Theterm“forcause”includesbutis notlimitedtothefollowing: 
	• 
	• 
	• 
	Partialorcompleteloss ofmatch funds; 

	• 
	• 
	Reorganization to a business entity unsatisfactory to the Energy Commission; 

	• 
	• 
	Retention or hiring of subcontractors, or replacement or addition of personnel, that fail to perform to the standards and requirements of this Agreement; 

	• 
	• 
	TheRecipient’s inability topay itsdebts astheybecomedueand/or the Recipient’sdefaultof an obligationthatimpacts its abilitytoperform under this Agreement; or 

	• 
	• 
	Significantchangein state orEnergy Commissionpolicysuchthatthe work orproductbeingfundedwouldnotbe supportedbytheCommission. 


	c. WithoutCause 
	TheEnergyCommission mayterminatethisAgreement without cause upongiving thirty(30)days advance writtennoticetotheRecipient.Inthisevent,theRecipient willuseallreasonableefforts to mitigateitsexpensesandobligations. 
	17. Indemnification 
	Totheextentallowed underCalifornialaw,theRecipientwillindemnify,defend,and hold harmlessthe state(includingthe EnergyCommission) and state officers, agents, and employeesfromany and allclaims andlossesinconnectionwiththeperformanceof this Agreement. 
	18. Confidentiality 
	a. Identification of ConfidentialInformation 
	1) PriortotheeffectivedateofthisAgreement,theRecipient willidentifyall products(orinformationcontainedwithinproducts)thatit considers tobe confidential, inadditiontothelegalbasis for confidentiality,inAttachment 1tothisExhibit. IftheEnergyCommissionagrees thattheinformationis confidential,it willnotdiscloseit exceptas providedinsubsection(b). 
	2) DuringtheAgreement,iftheRecipient develops additionalproducts(or information contained within products) not originally anticipated as confidential, it will follow the procedures for a request for designation of confidentialinformation specifiedinTitle20CaliforniaCode ofRegulations (CCR)Section 2505. 
	TheEnergy Commission’sExecutiveDirector will maketheconfidentiality determination. Such subsequentdeterminationsmaybeaddedtothelist of confidential deliverables in the Attachment 1 to this Exhibit. The Energy Commission will not disclose information subject to an application for confidentialdesignationexceptasprovidedinsubsection(b).  
	3) Whensubmitting productscontaining confidentialinformation, the Recipient will markeachpageof anydocument containing confidentialinformationas “confidential”,and present itinasealedpackagetothe Contracts, Grants, and LoansOffice. 
	TheCommissionAgreementManagermay require the Recipientto submita non-confidential version of the product, if it is feasible to separate the confidentialinformationfromthe non-confidentialinformation. TheRecipient isnot requiredto submit suchproducts ina sealedpackage. 
	b. DisclosureofConfidentialInformation 
	The Energy Commission will only disclose confidential information under the circumstances specifiedin Title 20 CCRSections 2506, 2507, and2508. All confidentialinformation thatislegally disclosedby theRecipientoranyotherentity will become a public record and will no longer be subject to the Energy Commission’s confidentialitydesignation. 
	c. WaiverofConsequentialDamages 
	In no event will the Energy Commission be liable for any special, incidental, or consequential damages based on breach of warranty, breach of contract, negligence, stricttort, or any otherlegaltheory forthedisclosure oftheRecipient’s confidentialinformation,eveniftheCommissionhas been advisedofthepossibility of such damages. 
	Damages that the Energy Commission and the state of California will not be responsibleforincludebutarenotlimitedto:lostprofit;lostsavings or revenue;lost goodwill;lost use oftheproduct or any associated equipment; cost of capital; cost of any substitute equipment, facilities, or services; downtime; the claims of third partiesincludingcustomers;andinjurytoproperty. 
	d. Limitations ontheDisclosureofProducts 
	1) During the Agreement, the Recipient and subcontractors must receive approvalfromthe CommissionAgreementManager priortodisclosing the contents of any draft product to a third party. However, if the Energy Commission makes a public statement about the content of any product provided by the Recipient and the Recipient believes the statement is incorrect,theRecipientmay statepubliclywhatitbelieves iscorrect. 
	2) Except as provided in Title 20 CCR Sections 2506, 2507, and 2508, the Recipient may not disclose any information provided to it by the Energy Commission for the performance of this Agreement if the information has beendesignatedasconfidentialoris the subjectof apendingapplicationfor confidential designation. At the election of the Commission Agreement Manager, theRecipient, itsemployees, and itssubcontractors must execute a confidentiality agreement provided by the Commission Agreement Manager. 
	3) The Recipient will ensure that each of its officers, employees, and subcontractors whoareinvolvedintheperformanceof this Agreement are informedaboutthesedisclosurelimitations and willabide bythem. 
	19. Pre-ExistingandIndependentlyFundedIntellectualProperty 
	19. Pre-ExistingandIndependentlyFundedIntellectualProperty 
	a. Ownership 
	a. Ownership 
	The Energy Commission makes no ownership, license, or royalty claims to preexistingintellectual property, independentlyfundedintellectualproperty, orprojectrelevantpre-existing orindependentlyfundedintellectualproperty. “Ownership” means exclusivepossession and control of allrights toproperty,includingtheright to use and transfer property. Intellectual property licenses and royalties are discussedinSections20and21. 
	-
	-


	1) “Pre-existingintellectualproperty” means:(a)inventions, technologies, designs, drawings, data, software, formulas, compositions, processes, techniques, worksofauthorship,trademarks,service marks,andlogosthat theRecipientorathirdparty ownedorpossessedpriortothe effectivedate ofthisAgreementandthathavenotbeendeveloped,altered,or reducedto practice with Energy Commission or match funds; and (b) associated proprietary rights to these items that are obtained without Energy Commissionormatchfunds, suchaspatent
	2) “Independently funded intellectual property” means: (a) inventions, technologies, designs, drawings, data, software, formulas, compositions, processes,techniques, works ofauthorship,trademarks,servicemarks,and logos thatare created,conceived,discovered,made,developed,altered,or reduced to practice by the Recipient or a third party during or after the Agreement term without Energy Commission or match funds; and (b) associatedproprietaryrightstotheseitemsthat areobtained without Energy Commissionormatchfun
	“Works of authorship” does not include written products created for Agreement reporting and management purposes, such as reports, summaries, lists, letters, agendas, schedules, and invoices. The Commissionownssuchproductsregardlessoftheirfundingsource. 
	3) “Project-relevant pre-existing intellectual property” and “projectrelevantindependentlyfundedintellectual property” meanpre-existing andindependentlyfunded intellectualproperty usedto support apremise, postulate,orconclusionreferredtoorexpressedinanyproduct underthis Agreement. 
	-

	b. Project-RelevantPre-ExistingandIndependentlyFundedIntellectualProperty 
	1) Identification of Property 
	a) TheRecipientwillidentifyall project-relevantpre-existingintellectual propertyin Attachment1tothis Exhibit priortothe effective date of the Agreement,or within sixty(60)daysofbecomingawarethatthe propertyhasbeenorwillbe usedtosupportapremise,postulate,or conclusion referred to or expressed in any product under this Agreement.Attachment1maybeamended(seethe“Amendments” section). 
	b) TheRecipient willidentify allproject-relevantindependently funded intellectualproperty and the source offunding fortheproperty in Attachment1to thisExhibitwithinsixty(60)daysofbecomingaware that the property has been or will be used to support a premise, postulate, or conclusion referred to or expressed in any product underthisAgreement. 
	c) Failure to identify project-relevant pre-existing or independently fundedintellectualpropertyin Attachment1to thisExhibitmayresult intheproperty’sdesignation as “intellectualproperty” thatissubject to licenses and royalties,asdescribedinSections 20and21. 
	2) Access toProperty 
	The extent of Energy Commission access to project-relevant pre-existing andindependently fundedintellectual propertyis limitedtothat reasonably necessary to: (a) demonstratethevalidity of any premise,postulate, or conclusionreferredtoorexpressedinanyproduct;or(b) establish abaseline forrepaymentpurposes. 
	Upon the Commission Agreement Manager’s request, the Recipient will providetheCommissionAgreementManagerandanyreviewersdesignated by theEnergyCommissionwith accesstoreview theRecipient’sprojectrelevantpre-existing andindependently fundedintellectualproperty. If the propertyhasbeendesignatedasconfidentialas specifiedinSection18, the EnergyCommission willonlydiscloseitunderthecircumstances specified inTitle20CCRSections 2506, 2507,and 2508. 
	-

	3) Preservation of Property 
	The Recipient will preserve any project-relevant pre-existing or independentlyfundedintellectualpropertyatitsown expense foratleastten (10)years from theAgreement’senddate,unless theRecipientagrees to a longerretention period. 
	The EnergyCommissionwillhavereasonableaccesstotheproject-relevant pre-existing or independently funded property throughout the retention period. 
	20. Intellectual Property 
	a. Ownership 
	1) TheRecipientownsallintellectualproperty,subjecttothelicenses described in subsectionb. 
	“Intellectual property” means: (a) inventions, technologies, designs, drawings, data,software, formulas,compositions,processes,techniques, worksofauthorship,trademarks,servicemarks,andlogosthatare created, conceived,discovered, made, developed,altered,orreduced topracticewith Agreement or matchfunds during or aftertheAgreementterm;(b) any associatedproprietary rights totheseitems, suchaspatent andcopyright; and(c)anyupgradesorrevisions totheseitems. 
	“Works of authorship” does not include written products created for Agreement reporting and management purposes, such as reports, summaries,lists,letters,agendas,schedules,andinvoices. 
	2) TheEnergy Commissionowns allproductsidentifiedintheScopeofWork, with the exception of products that fall within the definition of “intellectual property.” 
	“Product” means any tangible item specified for delivery to the Energy CommissionintheScopeofWork.  
	b. IntellectualProperty Licenses 
	1) The Energy Commission has a no-cost, non-exclusive, transferable, irrevocable, royalty-free, worldwide, perpetual license to use, publish, translate, modify, and reproduce intellectual property for governmental purposes. 
	2) 
	3) The Recipient has a non-exclusive, non-transferable, irrevocable, worldwide, perpetual license to use, publish, translate, modify, and reproduce written products created for Agreement reporting and managementpurposes,suchas reports andsummaries.  
	4) Ifany intellectualproperty thatis subjecttothelicenses abovehas been designated as confidential as specifiedinSection18, alllicenseholders will only disclose the intellectual property under the circumstances specifiedinTitle20CCRSections 2506,2507,and2508. 
	All license holders will ensure that their officers, employees, and subcontractors whohaveaccesstotheintellectualproperty are informedof and abide bythedisclosurelimitationsinSection18. 
	c. Energy Commission’s RightstoInventions 
	“Invention” meansintellectualpropertythatis patentable. 
	1) March-In Rights 
	AttheEnergyCommission’s request,theRecipientwillforfeitandassignto theEnergy Commissionallrights toany invention(withtheexceptionofU.S. Department ofEnergy reserved rights) if theRecipient or assigneehas not taken,oris notexpectedtotake within a reasonabletime,effective steps to achievepractical application oftheinvention.TheEnergyCommission will have the unfettered right to use and/or dispose of the rights in whatever manner it deems most suitable to help transfer the invention into the marketplace, includ
	2) NoticeofPatent 
	If any patent is issued for an invention, the Recipient will send the CommissionAgreementManagerwrittennoticeoftheissuancewithinthree (3)monthsof theissuancedate. Thenoticemustincludethepatenttitle, issuancenumber,andageneraldescriptionoftheinvention. 
	3) LegalNotice 
	TheRecipientandallpersonsand/orentitiesobtaininganownershipinterest inpatentableintellectualpropertymustincludethefollowingstatement within the specification of any United States patent application, and any subsequentlyissuedpatentfortheinvention: 
	“This invention was made with State of California support underCaliforniaEnergyCommissiongrant numberEPC-17-020. TheEnergyCommissionhas certainrightsto thisinvention.” 
	d. AccesstoandPreservationofIntellectual Property 
	1) Access toIntellectualProperty 
	Upon the Commission Agreement Manager’s request, the Recipient will provide the Commission Agreement Manager and any individuals designated by the Energy Commission with access to the Recipient’s intellectual property in order to exercise the license and march-in rights described above, and todetermine any royaltypayments due underthe Agreement. 
	2) PreservationofIntellectualProperty 
	TheRecipient willpreserveintellectualproperty atits own expenseforat least ten(10)years fromtheAgreement’s enddate,unless theRecipient agreesto a longerretentionperiod. 
	e. IntellectualProperty Indemnity 
	TheRecipient maynot,insupplyingworkunderthisAgreement,knowinglyinfringe or misappropriate any intellectual property right of a third party, and will take reasonableactions to avoidinfringement. 
	TheRecipient willdefend andindemnifytheEnergy Commissionfromand against anyclaim,lawsuit,orotherproceeding,loss,cost,liability,orexpense(including court costs and reasonablefees ofattorneys andotherprofessionals)tothe extent arisingoutof:(i)any thirdpartyclaimthataproductinfringes any patent,copyright, tradesecret,orotherintellectualpropertyrightofanythirdparty;or(ii)anythird party claimarisingoutofthenegligentorothertortiousactsoromissions by theRecipient or its employees, subcontractors, or agents in conn
	21. RoyaltyPaymentstotheCommission 
	“Sale,” “sales,” and “sold” meanthe sale,license,lease,orothertransferofintellectual property. Sales Price” means thepriceat whichintellectualproperty is sold,excluding salestax. 
	a. 
	a. 
	a. 
	TheRecipientwillpay theEnergyCommissionaroyalty ofoneandone-halfpercent (1.5%) of the salesprice of all sales for which theRecipient receives apayment, beginning onthe Agreement’seffectivedateand extendingforten(10)yearsfrom theAgreement’s enddate. 

	b. 
	b. 
	TheRecipient will makepaymentsinannualinstallments dueonthefirstday of MarchinthecalendaryearimmediatelyfollowingtheyearduringwhichtheRecipient receivedanypaymentforsales. 

	c. 
	c. 
	TheRecipientisnotrequiredtomakearoyaltypaymentforany calendaryearin whichpaymentsforsalesarelessthan$1000.Totalroyaltypaymentswillbelimited to three(3)timesthe amount offundspaidbytheEnergyCommission underthe Agreement. 

	d. 
	d. 
	Ifintellectualproperty was developedinpartwithmatchfundsduring the Agreement term,the royaltypayment willbe reducedin accordance with thepercentage of intellectualpropertydevelopmentactivitiesthatwerefundedwithmatchfunds. For example,if10%ofthedevelopmentactivitieswerefunded withmatchfunds during theAgreementandpaymentsfor salestotaled$100,000in oneyear,theRecipient wouldowetheEnergyCommission$1350fortheyear(1.5%of$100,000 =$1500; 10% of $1500 = $150; $1500 -$150 = $1350). 


	IftheEnergyCommissionisprovidingfundstotheRecipientunderthisAgreement asaprojectmatchpartnerandEnergyCommissionfundsareusedinparttodevelop intellectualproperty, the royaltypayments willbe reducedin accordance with the percentageofintellectualpropertydevelopmentactivitiesthatwerefundedwithnonEnergyCommissionfundsduringtheAgreementterm. Forexample,if80%ofthe developmentactivitieswerefunded withRecipient and/orthirdpartyfunds during theAgreementandpaymentsfor salestotaled$100,000in oneyear,theRecipient would o
	-

	e. 
	e. 
	e. 
	The Recipient may make an early buyout payment to the Energy Commission withoutapre-paymentpenalty,as analternativetomakingannualroyaltypayments for ten(10)years followingtheAgreement’senddate. Thepayment mustbeina lumpsumamount equaltooneand ahalf(1.5)times theamount of fundspaid by theEnergyCommissionunderthe Agreementand made within five(5)yearsofthe Agreement’senddate. Thepaymentamountdueundertheearly buyoutoptionwill notbe reducedbythepercentageofmatchfundsas describedabove. 

	f. 
	f. 
	TheRecipientmaynotmakeanysale ofintellectual propertyforconsiderationother thanfairmarket value.Such activity constitutes breach ofthisAgreement, and will obligate theRecipienttorepay withinsixty(60)daystheearlybuyout amount due. In theeventofbreach,theEnergy Commissionmayexerciseallrightsand remedies availabletoitunderlawandatequity. 

	g. 
	g. 
	Royaltypaymentsnotmadewithinfifteen(15)days oftheduedate will constitute breach of this Agreement. The payments will become debt obligations of the RecipienttotheEnergy Commission,due upondemandandbearinginterestatthe maximuminterestrateallowedby law. 

	h. 
	h. 
	TheRecipientwillmaintainseparateaccountswithinitsfinancialand otherrecords for thepurposeof tracking components of salesand royalties dueto theEnergy Commissionunderthis Agreement. 

	i. 
	i. 
	PaymentstotheEnergyCommissionare subjecttoauditasprovidedforunderthe Recordkeeping,CostAccounting, and Auditingsection. 

	j. 
	j. 
	The Recipient will include these royalty provisions in its agreements with all subcontractorswhodeveloporassistwiththedevelopmentofintellectualproperty. 



	22. General Provisions 
	22. General Provisions 
	a. 
	Governing Law 

	This Agreementisgoverned bythelawsofthe State ofCalifornia astointerpretation and performance. 
	b. 
	IndependentCapacity 

	In the performanceofthisAgreement, the Recipient and its agents,subcontractors, and employeeswillactin an independentcapacityand notasofficers,employees,or agents ofthe State ofCalifornia. 
	c. 
	Assignment 

	ThisAgreementisnotassignableortransferableby theRecipienteitherin wholeor inpart withouttheconsentoftheEnergyCommissionintheformofan amendment. 
	d. 
	Timeliness 

	Timeisofthe essence in this Agreement. 
	e. 
	Severability 

	Ifanyprovision ofthisAgreementis unenforceable orheldtobe unenforceable, all otherprovisions ofthis Agreementwill remaininfullforce and effect. 
	f. 
	Waiver 

	No waiverof anybreach ofthisAgreement constitutes waiverof any otherbreach. Allremedies inthis Agreementwillbetakenandconstruedas cumulative,meaning inadditiontoeveryotherremedyprovidedintheAgreementorbylaw. 
	g. 
	Assurances 

	The Commission reserves the right to seek further written assurances from the Recipient and its team that the work under this Agreement will be performed in accordance withthetermsoftheAgreement. 
	h. 
	ChangeinBusiness 

	1) TheRecipientwill promptly notifythe EnergyCommissionoftheoccurrence of anyofthe following: 
	a) A changeofaddress. 
	b) A changeinbusinessnameorownership. 
	c) Theexistenceof anylitigationorotherlegalproceeding affectingthe projectorAgreement. 
	d) Theoccurrenceof any casualty orotherlossto projectpersonnel, equipment,orthird parties. 
	e) ReceiptofnoticeofanyclaimorpotentialclaimagainsttheRecipient forpatent, copyright, trademark,servicemark,and/ortradesecret infringementthatcouldaffectthe EnergyCommission’s rights. 
	2) TheRecipientmustprovidetheCommissionAgreementManagerwithwritten notice ofaplanned changeorreorganization ofthetypeofbusiness entity underwhich it doesbusiness.A change ofbusinessentity or name change requiresanamendmentassigningornovatingtheAgreementtothechanged entity.IftheEnergyCommission does not seek toamendthis Agreement or enterinto a newagreementwith the changed ornewentity forany reason (includingthattheCommissionisnotsatisfiedthatthenew entitycanperform inthesamemanner asthe Recipient),it may te
	i. 
	Access toSitesandRecords 

	EnergyCommission andrepresentatives will havereasonableaccess toallproject sitesandto allrecords relatedtothisAgreement. 
	j. 
	PriorDealings,Custom,orTradeUsage 

	Theseterms andconditions maynotbemodifiedorsupplementedby priordealings, custom,ortrade usage. 
	k. 
	SurvivalofTerms 

	Certainprovisions will survivethe completion orterminationdate ofthis Agreement foranyreason.Theprovisionsincludebutarenotlimitedto: 
	• 
	• 
	• 
	LegalStatements on Products(includedinSection5, “Products”) 

	• 
	• 
	PaymentofFunds(Section8) 

	• 
	• 
	Recordkeeping,CostAccounting,andAuditing(Section11) 

	• 
	• 
	Equipment(Section14) 

	• 
	• 
	Termination (Section16) 

	• 
	• 
	Indemnification(Section17) 

	• 
	• 
	Pre-ExistingandIndependentlyFundedIntellectualProperty (Section19) 

	• 
	• 
	Intellectual Property(Section20) 

	• 
	• 
	Royalty Paymentsto theCommission(Section21) 

	• 
	• 
	ChangeinBusiness(seethis section) 

	• 
	• 
	AccesstoSitesandRecords(seethis section) 



	23. CertificationsandCompliance 
	23. CertificationsandCompliance 
	a. Federal,State, andLocalLaws 
	TheRecipient must obtainall requiredpermits and shall comply with all applicable federal, stateandlocallaws, codes, rules, and regulationsforall workperformed underthe Agreement. 
	b. NondiscriminationStatementofCompliance 
	During theperformanceof this Agreement,theRecipient andits subcontractors willnotunlawfully discriminate,harass,orallowharassmentagainstany employee or applicant for employment because of sex, sexual orientation, race, color, ancestry,religious creed,national origin,physicaldisability (includingHIV and AIDS),mentaldisability,medical condition,age, maritalstatus, ordenialoffamily careleave.TheRecipient andits subcontractorswill ensurethattheevaluation and treatment of theiremployees and applicantsforemployme
	TheRecipient andits subcontractors will comply with theprovisions of theFair EmploymentandHousingAct(GovernmentCodeSections12990etseq.)andthe applicable regulations promulgated thereunder(CaliforniaCodeofRegulations, Title2,Section11000 etseq.).Theapplicableregulations oftheFairEmployment and Housing Commission implementing GovernmentCodeSection12990(a-f), setforthinChapter5ofDivision4.1 ofTitle 2 ofthe California Code ofRegulations, areincorporatedintothis Agreementby referenceand madeapart ofit as if set 
	TheRecipientwillincludethe nondiscrimination andcomplianceprovisions ofthis sectionin allsubcontractstoperform work underthis Agreement. 
	c. Drug-FreeWorkplace Certification 
	By signingthis Agreement,theRecipientcertifies underpenaltyofperjury underthe lawsoftheStateofCaliforniathat it will complywiththerequirementsofthe Drug-FreeWorkplaceAct of1990(GovernmentCodeSection8350 et seq.) and will provide a drug-freeworkplaceby takingthefollowingactions: 
	1) Publish a statement notifying employees that unlawful manufacture, distribution,dispensation,possession, oruse of a controlled substanceis prohibited,andspecifyingactions tobetakenagainstemployeesforviolations asrequired byGovernmentCode Section 8355(a). 
	2) EstablishaDrug-FreeAwarenessProgramasrequiredby Government Code Section8355(b)toinformemployeesaboutallofthefollowing: 
	• 
	• 
	• 
	Thedangersofdrugabuseinthe workplace; 

	• 
	• 
	The person’s or organization’s policy of maintaining a drug-free workplace; 

	• 
	• 
	Any available counseling, rehabilitation, and employee assistance programs;and 

	• 
	• 
	Penalties that may be imposed upon employees for drug abuse violations. 


	3) Provide, as required by Government Code Section 8355(c), that every employeewho worksontheproposedproject: 
	• 
	• 
	• 
	Willreceiveacopyofthecompany'sdrug-freepolicystatement;and 

	• 
	• 
	Will agree to abideby the terms of the company's statement as a conditionofemploymentontheproject. 


	Failure to comply with these requirements may resultin suspension ofpayments undertheAgreementorterminationoftheAgreementorboth,andtheRecipientmay beineligibleforanyfuturestateawardsiftheCommissiondeterminesthatanyofthe followinghasoccurred:(1)theRecipienthas madefalse certification,or(2)violates the certification byfailing to carryoutthe requirementsasnoted above. 
	d. NationalLaborRelationsBoardCertification(Notapplicabletopublic entities) 
	TheRecipient,bysigningthisAgreement,swears underpenaltyofperjurythatno morethanonefinalunappealable finding ofcontemptofcourtbya federalcourthas been issued againstthe Recipientwithin the immediatelypreceding two yearperiod becauseoftheRecipient'sfailuretocomplywithanorderofafederalcourtthatorders the Recipient tocomply withanorderoftheNationalLaborRelations Board. 
	e. ChildSupportComplianceAct(ApplicabletoCaliforniaEmployers) 
	Foranyagreementinexcessof$100,000,theRecipientacknowledgesthat: 
	1) It recognizestheimportanceof child andfamily support obligationsandwill fully comply with all applicable state andfederallaws relating to child and family support enforcement, including but not limited to disclosure of informationand compliance withearningsassignmentorders,asprovidedin Chapter8(commencingwithsection5200)ofPart5ofDivision9oftheFamily Code;and 
	2) Tothebestofits knowledgeisfullycomplying withtheearnings assignment orders of allemployees andisprovidingthe names of allnew employeesto theNewHireRegistrymaintainedbytheCaliforniaEmploymentDevelopment Department. 
	f. AirorWaterPollutionViolation 
	Understatelaws,theRecipientwill notbe: 
	1) Inviolationofanyorderorresolutionnotsubjecttoreviewpromulgatedby the State AirResources Boardoranairpollution controldistrict; 
	2) Subjectto a ceaseanddesistordernotsubjecttoreviewissuedpursuantto Section 13301 of the Water Code for violation of waste discharge requirementsordischargeprohibitions;or 
	3) Finally determinedtobeinviolationofprovisionsoffederallawrelatingtoair orwaterpollution. 
	g. AmericansWithDisabilities Act 
	BysigningthisAgreement, theRecipientassures theStatethatitcomplies withthe AmericanswithDisabilities Act(ADA)of1990(42U.S.C.Section 12101,etseq.), which prohibits discrimination on the basis of disability, as well as applicable regulationsandguidelinesissuedpursuantto the ADA. 

	24. CaliforniaTaxpayerAccesstoPubliclyFundedResearchAct 
	24. CaliforniaTaxpayerAccesstoPubliclyFundedResearchAct 
	a. 
	a. 
	a. 
	As a conditiontoreceivingfundingunderthis Agreement,theRecipientagrees to fully comply withtheCaliforniaTaxpayerAccesstoPublicly FundedResearch Act(CaliforniaGovernmentCodesections 13989etseq.,the “Act”)and provisions ofthis section,which apply topublications describingknowledge,an invention,ortechnology fundedwithinthe scopeofthis Agreement. 

	b. 
	b. 
	Forpurposes ofcomplying withtheActandthis sectionoftheAgreement,the followingdefinitions shallapply. 


	1) “Peer-ReviewedManuscript”means amanuscriptafterithas beenpeer reviewed andintheformin whichithas been acceptedforpublicationin a scientific journal. 
	2) “ResearchGrant”intheActand “this Agreement”inthis sectionmean this Agreement. 
	3) “StateAgency”intheActmeans theEnergyCommission. 
	c. 
	c. 
	c. 
	TheRecipientshallprovideforfreepublic access toany Peer-Reviewed Manuscriptdevelopedwithinthe scopeofthisAgreement. 

	d. 
	d. 
	TheRecipientshallensurethatany publishingorcopyrightagreements concerningPeer-ReviewedManuscripts: 


	1) Fully complywithCaliforniaGovernmentCodesection13989.6; 
	2) DonotconflictwiththeEnergy Commission’s rights underthis Agreement; 
	3) SecurefortheEnergy Commissiontherights providedunderthis Agreement,includingthe rightstoIntellectualProperty as specifiedin Section20;and 
	4) Recognizethefreepublic access tothePeer-ReviewedManuscript. 
	e. 
	e. 
	e. 
	TheRecipientshallreporttotheEnergy Commissionthefinaldispositionofany Peer-ReviewedManuscript,includingbutnotlimitedtoifit was published; when itwas published; whereit was published;and, whenthe12-monthtimeperiod expires, wherethePeer-ReviewedManuscript willbe availablefor open access. 

	f. 
	f. 
	Notlaterthan12months aftertheofficialdateofpublication, orsoonerif specifiedintheSchedule ofProducts,theRecipient shallmake availabletothe Energy Commissionanelectronic versionofanyPeer-ReviewedManuscriptthat is developedwithinthe scopeofthisAgreement. 

	g. 
	g. 
	TheRecipientshallmakepublicly accessibleanelectronic versionofany Peer-ReviewedManuscriptthatis developedwithinthe scopeofthis Agreement,not laterthan12 months afterthe officialdate ofpublication,on a repository approvedin writingby theEnergy Commission,includingbutnotlimitedtothe University ofCalifornia’s eScholarshipRepository attheCaliforniaDigitalLibrary; theCaliforniaStateUniversity’sScholarWorksattheSystemwideDigitalLibrary; orPubMedCentral.TheRecipientshallnotify theEnergy Commission whenthe Peer-Rev

	h. 
	h. 
	IftheRecipientis unabletoensurethatits Peer-ReviewedManuscriptis accessible on anEnergy Commission-approved,publicly accessible repository, theRecipientmay complyby providingthemanuscripttotheEnergy Commission notlaterthan12 months afterthe officialdate ofpublication. 

	i. 
	i. 
	Forany publications otherthanaPeer-ReviewedManuscript,(hereinreferredto as “OtherPublications”)includingscientific meeting abstracts,developed within the scopeofthisAgreement,theRecipientshall: 


	1) Provideanelectronic versionoftheOtherPublications totheEnergy Commission notlaterthan12months afterthe officialdate ofpublication. 
	2) Ensurethatany publishingor copyrightagreements concerningOther Publications: 
	i. DonotconflictwiththeEnergy Commission’s rights underthis Agreement. 
	ii. SecurefortheEnergy Commissiontherights providedunderthis Agreement,includingthe rightstoIntellectualProperty as specifiedin Section20. 
	j. TheActstates that“Granteesareauthorizedtousegrantmoney forpublication costs,includingfees chargedby apublisherfor color andpage charges, orfees fordigitaldistribution.” Recipientagreesthatforpurposes ofthis Agreement,the Recipientis onlyauthorizedto usefunds underthis Agreement,including Matchingfunds,forthesepurposes 
	if theexpensesare included in the Agreement’s Budgetand meettheother Agreement requirementsfor payment,includingthattheCommission will only reimbursetheRecipientforexpendituresincurredduringtheAgreement term.If theseexpenses 
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	are notincluded in theBudget, both partiesmustagreeand amend theBudgettoincludesuchexpendituresbeforeRecipientisauthorizedto useAgreementfunds,either reimbursableexpenses ormatch,forthese purposes. 
	are notincluded in theBudget, both partiesmustagreeand amend theBudgettoincludesuchexpendituresbeforeRecipientisauthorizedto useAgreementfunds,either reimbursableexpenses ormatch,forthese purposes. 

	k. Shouldaconflictexistbetweentheterms inthis Section24andotherterms of this Agreement,theterms inthis sectionprevail. 

	25. Definitions 
	25. Definitions 
	• 
	• 
	• 
	Agreement Term means the length of this Agreement, as specified on the Agreementsignaturepage(formCEC-146). 

	• 
	• 
	ConfidentialInformation means information that theRecipienthas satisfactorily identified as confidential in Attachment 1 to this Exhibit and that the Energy CommissionhasagreedtodesignateasconfidentialunderTitle20CaliforniaCode ofRegulations Section2505. 

	• 
	• 
	Data means any recorded information that relates to the project funded by the Agreement, whether createdor collectedbefore or aftertheAgreement’s effective date. 

	• 
	• 
	EffectiveDate meansthedateonwhichthis Agreementissignedby thelastparty required to sign,provided that signatureoccurs aftertheAgreementhas been approvedby theEnergy Commission at abusiness meeting orbytheExecutive Director orhis/herdesignee. 

	• 
	• 
	Equipment means products,objects,machinery,apparatus,implements, ortools that arepurchased or constructed withEnergyCommissionfundsfortheproject, and that haveausefullifeof atleastoneyear and anacquisitionunit costof at least $5,000. “Equipment” includes products, objects, machinery, apparatus, implements, ortoolsthat are composedbyoverthirty percent(30%) of materials purchased for the project. For purposes of determining depreciated value of equipment used in the Agreement, the project will terminate at th

	• 
	• 
	• 
	Independently Funded Intellectual Property means: (a) inventions, technologies, designs, drawings, data, software, formulas, compositions, processes,techniques,works ofauthorship,trademarks, servicemarks,andlogos that are created,conceived,discovered,made,developed,altered, orreducedto practicebytheRecipientorathirdpartyduring oraftertheAgreementtermwithout Energy Commissionormatchfunds;and(b)associatedproprietary rights tothese items thatareobtainedwithoutEnergy Commissionormatchfunds,suchaspatent and copy

	“Works of authorship” does not include written products created for Agreement reporting and management purposes, such as reports, summaries, lists, letters, agendas, schedules, and invoices. The Commission owns such products regardlessoftheirfundingsource. 

	• 
	• 
	• 
	Intellectual Property means: (a) inventions, technologies, designs, drawings, data, software, formulas, compositions, processes, techniques, works of authorship, trademarks, service marks, and logos that are created, conceived, discovered, made,developed, altered, or reduced topractice withAgreement or matchfunds during or after theAgreement term;(b) any associatedproprietary rights totheseitems, such as patentand copyright; and(c)any upgrades or revisions totheseitems. 

	“Works of authorship” does not include written products created for Agreement reporting and management purposes, such as reports, summaries, lists, letters, agendas, schedules,andinvoices. 

	• 
	• 
	Invention meansintellectualpropertythatis patentable. 

	• 
	• 
	MatchFunds meanscash or in-kind(i.e., non-cash) contributionsprovidedby the Recipient or a third partyforaproject fundedbytheEnergyCommission.Ifthis Agreementresultedfromasolicitation,refertothe solicitation’sdiscussionofmatch funding forguidelinesspecific totheproject. 

	• 
	• 
	Materials meansthesubstancesusedtoconstruct, oras part of, afinishedobject, commodity, device, article, or product and that does not meet the definition of Equipment.  

	• 
	• 
	Ownership means exclusivepossession ofallrights toproperty,includingthe right to use and transfer property. 

	• 
	• 
	Pre-existingintellectualproperty means: (a)inventions,technologies,designs, drawings, data,software, formulas,compositions,processes,techniques,works of authorship,trademarks,servicemarks,andlogos thattheRecipient orathird partyowned orpossessedprior to the effectivedate of thisAgreement and that havenotbeendeveloped,altered,orreducedtopracticewithEnergyCommission ormatchfunds;and(b) associatedproprietary rights totheseitemsthat are obtained without Energy Commission or match funds, such as patent and copyr

	• 
	• 
	Product means any tangibleitemspecifiedfordelivery tothe EnergyCommission intheScope ofWork.  

	• 
	• 
	Project means the entire effort undertaken and planned by the Recipient and consistingofthework fundedbytheEnergy Commission.Theprojectmay coincide with orextendbeyondtheAgreementterm. 

	• 
	• 
	Project-relevant pre-existing intellectual property and project-relevantindependentlyfundedintellectualproperty meanpre-existingandindependently funded intellectual property used to support a premise, postulate, or conclusion referredtoorexpressedinanyproductunderthisAgreement. 

	• 
	• 
	Sale, Sales, and Soldmean thesale,license,lease,orothertransferofintellectual property. 

	• 
	• 
	Sales Price means thepriceatwhichintellectualproperty is sold,excludingnormal returnsandallowancessuchas salestax. 

	• 
	• 
	State means the state of California and all California state agencies within it, includingbutnotlimited to commissions,boards,offices,anddepartments. 










